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MooBE  V.  Bakeb  et  al. 
(Circuit  Court,  E.  D.  Wuwnnn,    February  18. 1888.) 

Pbincipal  Ain>  Subett— Cohtributionb  between  Co-Bubbties— Enfobcement 
IN  Equity— EzHAusTiNO  Remedy  at  Law. 

A  bill  by  a  surety  against  a  co-surety,  to  compel  contribution,  and  to  set 
aside  certain  conveyances  and  subject  the  property  conveyed  to  the  satisfac- 
tion of  such  liability,  is  not  a  creditors'  bill,  and  a  court  of  equity  may,  upon 
suitable  averments,  proceed  to  grant  such  relief,  without  requiring  the  suretv 
to  first  exhaust  his  remedy  at  law  by  Judgment  and  return  of  nuUa  bona. 

In  Equity.     On  demurrer  to  bill. 

The  case  made  by  the  bill  was  this:  In  April,  1880,  one  John  0. 
Pierron  was  elected  treasurer  of  the  city  of  Fond  du  Lac.  He  executed 
to  the  city  a  bond  for  the  faithful  performance  of  the  duties  of  the  office, 
in  the  sum  of  $100,000.  The  bond  was  also  signed  by  John  Hughes, 
James  Gaynor,  Charles  B.  Bartlett,  Leon  Lallierj  Thomas  Mason,  Rob 
ert  A.  Baker,  one  of  the  defendants  in  the  present  suit,  and  the  com 
plainant,  Moore, — all  of  whom  executed  the  bond  as  sureties  of  Pier- 
ron. Subsequently,  Pierron,  as  such  treasurer,  became  liable  to  the 
city  in  the  sum  of  over  $37,000,  and  the  city  brought  suit  upon  the 
bond  against  him  and  his  sureties  to  recover  said  sum.  Ma&on  died 
after  the  bringing  of  the  suit,  and  before  judgment.  Pierron  appeared, 
and  answered  that  he  had  taken  proceedings  in  insolvency,  under  the 
statutes,  of  the  state,  had  made  an  assignment  of  his  property  in  said 
proceedings,  and  had  been  discharged  from  all  his  debts  and  liabili- 
ties. Judgment  was  obtained  in  the  suit  in  favor  of  the  city  againsif 
Baker,  Hughes,  Jjallier,  Moore,  Gaynor,  and  Bartlett,  in  the  sum  of  $39,- 
707.93,  which  became  a  lien  upon  the  real  estate  of  each  of  the  judg- 
ment defendants  situated  in  the  county  of  Fond  du  Lac.  This  judg- 
ment was  affirmed,  on  appeal,  by  the  supreme  court  of  the  state,  (^Oity 
of  Fond  du  Lac  v.  Moore,  16  N.  W.  Rep.  782,)  as  to  all  of  the  defendants 
except  Hughes,  who  was  discharged  frotn  all  liability,  as  sur6ty  of  Pier- 
v.84F.no.l — 1 
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ron.  Subsequently  an  execution  was  issued  on  the  judgment,  and,  to 
prevent  a  levy  upon  the  property  of  the  defendants,  Gaynor,  Barilett, 
and  Moore  paid  and  satisfied  the  judgment.  Gaynor  and  Bartlett  then 
assigned  to  the  complainant,  Moore,  all  demands  and  rights  of  action 
growing  out  of  the  judgpaent  and  payment  thereof  which  they  had  against 
the  defendant  Robert  A.  Baker,  and  all  right  and  claim  which  they  had 
.jointly  Qi;  SQvdrdly  for  contribution  from  Baker,  on  account  of  the  pay- 

•l^paent  o/tb^'^gment.  The  bill  then  charged  that  the  defendant  Rob- 
ert. A,.  JBaker,  a^  dn^  of  the  judgment  defendants  in  the  suit  brought  by 

,'jtfi^iity,:v^H€ft)ie**for,  and  ought  to  have  paid,  one-sixth  of  the  sum 
Vf  437,732.34,  but  that  he  had  not  paid  any  part  thereof;  that,  in  jus- 
tice and  equity,  he  was  liable  to  the  complainant  in  this  suit,  and  should 
pay  him  one-tenth  of  the  sum  last  mentioned,  with  interest,  the  same 
being  the  contributive  share  that  he  ought  to  pay  to  the  complainant, 
as  representing  his  own  interest  and  the  interests  of  Gaynor  and  Bartlett, 
which  had  been  assigned  to  the  complainant.  The  bill  then  alleged 
that  the  defendant  Robert  A.  Baker  was,  and  had  long  been,  wholly  in- 
solvent; that  he  and  his  wife,  the  defendant  C.  Bstelle  Baker,  had  re- 
moved out  of  the  state  of  Wisconsin,  and  were  non-residents  of  the  state; 
and  that  in  1881,  which  was  prior  to  the  recovery  of  the  judgment  against 
the  sureties  of  Pierron,  he  had,  in  contemplation  of  insolvency,  and  in 
fraud  of  creditors,  and  in  pursuance  of  a  fraudulent  scheme  to  vest  in 
his  wife  the  title  of  certain  property  which  he  then  owned,  so  that  cred- 
itors could  not  reach  it,  conveyed  certain  real  estate,  described  in  the 
bill,  to  his  son  Robert  0.  Baker,  who  conveyed  the  same  to  the  defend- 
ant C.  Estelle  Baker;  and  that,  since  that  time,  this  property  has  been 
held  by  Baker's  wife,  for  his  use  and  benefit.  It  was.  alleged  that  these 
conveyances  were  without  consideration,  and  were  made  for  the  sole  pur- 
pose of  hindering  and  defrauding  creditors,  and  that,  in  justice  and  eq- 
uity, the  lands  so  conveyed  ought  to  be  applied  by  the  defendant  Ba- 
ker, by  way  of  contribution,  in  satisfaction  of  the  demand  of  his  co-sure- 
ties, and  be  made  subject  to  the  lien  of  the  judgment  recovered  by  the 
city,  for  the  purpose  of  enforcing  such  contribution.  It  was  also  alleged 
that  Baker  is  the  owner  of  certain  other  premises  in  the  city  of  Fond  du 
Lac,  which  he  has  claimed  as  a  homestead;  but  that  his  alleged  home- 
stead right  therein  has  been  lost  by  his  abandonment  thereof,  and  by  the 
removal  of  himself  and  his  family  out  of  the  state  of  Wisconsin.  The 
prayer  of  the  bill  was  that  the  defendant  Bobert  A.  Baker  be  required 
to  pay  to  the  complainant  the  sum  of  $3,773.23,  his  contributive  share 
of  the  judgment  aforesaid;  that  the  conveyance^  mentioned,  executed  by 


him  to  his  son,  and  by  the  latter  to  the  defendant 


adjudged  fraudulent;  that  the  lands  therein  describ  d  be  decreed  to  be 


subject  to  sale  to  satisfy  the  complainant's  demand; 


ant  be  subrogated  to  the  rights  of  the  city  of  Fond  du  Lac  under  the  judg- 
ment recovered  by  it  against  the  sureties  of  Pierron,  as  to  the  defendant 
Robert  A.  Baker;  that  Baker  be  adjudged  to  have  Ic  ^t  and  forfeited  his 
homestead  right  in  that  portion  of  the  premises  in  w  iiich  he  has  hereto- 
fore claimed  such  right;  that  the  complainant  be  ac  iudged  and  decreed 


Estelle  Baker,  be 


that  the  complain- 
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to  have  a  paramount  lien  upon  all  the  lands  and  premises  described  in 
the  bill;  that  the  same  may  be  ordered  to  be  sold  to  satisfy  the  decree 
for  the  payment  of  money  prayed  therein,  and  for  such  other  and  fur- 
ther relief  as  shall  be  deemed  just  and  equitable.  The  bill  was  demurred 
to  for  want  of  equity. 

Stark  &  SiU?ierla7ui,  for  complainant. 

E.  S,  BrcLggy  for  defendants. 

Dyer,  J.  As  is  apparent  from  the  foregoing  statement  of  facts,  the 
object  of  this  suit  is  to  enforce  contribution  between  sureiies,  and,  in  aid 
thereof,  to  obtain  a  decree  setting  aside  certain  conveyances  of  property 
made  by  the  defendant  Bobert  A.  Baker,  which  are  idleged  to  have  been 
fraudulent,  so  that  such  property,  or  its  proceeds,  may  be  applied  in 
payment  of  Baker's  contributive  share  of  the  judgment  recovered  by  the 
city  against  the  sureties  of  Pierron. 

In  support  of  the  demurrer,  the  point  is  made  and  strenuously  urged 
that,  as  to  the  defendant  0.  Estelle  Baker,  this  is  a  creditors'  bill,  and 
that,  as  to  the  property  conveyed  to  her,  the  complainant  is  not  entitled 
to  the  relief  he  seeks,  because  it.  is  not  alleged  in  the  bill  that  he  has  re- 
covered a  judgment  at  law  against  Robert  A.  Baker  upon  which  execu- 
tion has  been  returned  unsatisfied.  It  is  insisted  that  the  complainant 
must  first  exhaust  his  remedy  at  law  against  Baker,  before  he  can  come 
into  a  court  of  equity  and  invoke  its  aid  for  the  purpose  of  avoiding  the 
alleged  fraudulent  conveyances;  and  that  the  allegation  of  Baker's  insolv- 
ency does  not  answer  the  requirements  of  the  rule  on  the  subject,  as  ap- 
plied to  creditors'  bills,  or  bills  for  relief  against  fraudulent  transfers  of 
property.  The  law  is  well  settled  that  the  right  of  a  creditor  to  pursue 
specific  real  property  alleged  to  have  been  fraudulently  conveyed  by  the 
debtor,  to  obtain  satistaction  of  his  debt,  depends  upon  the  fact  of  his  hav- 
ing exhausted  his  legal  remedy  by  the  recovery  of  a  judgment,  and  re- 
turn of  execution  unsatisfied.  The  proposition  has  become  so  far  ele- 
mentary that  authorities  in  support  of  it  need  not  be  cited.  If,  there- 
fore, this  were  a  creditors'  bill,  pure  and  simple,  or  merely  a  bill  by  a 
creditor  at  large  to  set  aside  fraudulent  conveyances,  the  point  made  by 
the  demurrer  would  be  unanswerable.  But  the  bill  embraces  other  mat- 
ters clearly  cognizable  in  a  court  of  equity.  It  is  a  bill  by  one  surety  to 
compel  contribution  by  a  co-surety,  and,  as  supplementary  to  the  main 
purpose  of  the  bill,  relief  is  sought  against  certain  conveyances  of  real  es- 
tate, to  the  end  that  the  property  conveyed  may  be  ultimately  reached  to 
satisfy  such  liability  to  contribution  by  the  co-surety  as  may  be  estab- 
lished by  final  decree.  As  is  said  in  Maaon  v.  Pierron^  63  Wis.  244,  23 
N.  W.  Rep.  119: 

''Actions  to  enforce  contribution  between.suretiee,  and  to  subrogate  a  surety 
who  has  paid  the  debt  of  the  principal  debtor  to  the  securities  and  rights 
of  the  creditor,  are  constantly  sustained  by  courts  of  equity,  and  have  been 
from  the  earliest  times." 

The  enforcement  of  contribution  between  sureties  is  a  recognized  sub- 
ject of  equity  jurisdiction.     '^The  ground  of  relief  does  not,"  says  Story, 
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(section  493,  Eq.  Jur.,)  "stand  upon  any  notion  of  mutual  contract,  ex- 
press or  implied,  between  the  sureties  to  indemnify  each  other  in  pro- 
portion; but  it  arises  from  principles  of  equity,  independent  of  contract." 
In  Stirling  v.  ForrefAer^  3  Bligh,  590,  Lord  RsDESOALEsaid: 

"  The  principle  established  in  the  case  of  Bering  v.  Lord  Winchelsea,  1 
Cox,  818,  is  universal,  that  the  right  and  duty  of  contribution  is  founded  in 
doctrines  of  equity.  It  does  not  depend  upon  contract.  If  several  persons 
are  indebted,  and  one  makes  the  payment,  the  creditor  is  bound  in  conscience, 
if  not  by  contract,  to  give  to  the  party  paying  the  debt  all  his  remedies  against 
the  other  debtors.  The  cases  of  averages  in  equity  rest  upon  the  same  prin* 
dple." 

Where  the  l^al  remedy  is  adequate,  a  court  of  law  has  concurrent  ju- 
risdiction with  that  of  a  court  of  equity  in  cases  of  contribution.  "But 
still,"  says  Story,  (section  496,  Eq.  Jur.,)  "the  jurisdiction  now  assumed 
in  courts  of  law  upon  this  subject  in  no  manner  affects  that  originally 
and  intrinsically  belonging  to  equity.  Indeed  there  are  many  cases  in 
which  the  relief  is  more  complete  and  effectual  in  equity  than  it  can  be 
at  law;  as,  for  instance,  where  an  account  and  discovery  are  wanted,  or 
where  there  are  numerous  parties  in  interest,  which  would  occasion  a 
multiplicity  of  suits.  In  some  cases  the  remedy  at  law  is  now  utterly 
inadequate;  as,  if  there  are  several  sureties,  and  one  is  insolvent,  and  an- 
other pays  the  debt,  he  can,  at  law,  recover  from  the  other  solvent  sure- 
ties only  the  same  £^are  as  be  could  if  all  were  solvent.  Thus,  if  there 
are  four  sureties,  and  one  is  insolvent,  a  solvent  surety  who  pays  the 
whole  debt  can  recover  only  one-fourth  part  thereof  (and  not  a  third 
part)  against  the  other  two  solvent  parties.  But  in  a  court  of  equity  he 
will  be  entitled  to  recover  one-third  part  of  the  debt  against  each  of  them; 
for  in  equity  the  insolvent's  share  is  apportioned  among  all  the  other  solv- 
ent sureties.  Where  two  are  bound  for  the  payment  of  a  specific  sum, 
and  one  pays  the  whole,  he  can,  either  in  law  or  in  equity,  call  upon  the 
other  to  contribute,  and  thus  recover  a  moiety  of  what  he  had  paid." 
Will.  Eq.  Jur.  107.  See,  also,  3  Pom.  Eq.  Jur.  §§  1416,  1418,  1419, 
and  notes.  This  being  the  law  on  the  subject*  of  jurisdiction  in  equity 
in  cases  of  this  character,  it  follows  that  the  complainant  could  properly 
file  his  bill  on  the  equity  side  of  the  court,  to  enforce  contribution  by  his 
co-surety,  the  defendant  Robert  A.  Baker.  As  the  case  is  one,  so  far  as 
it  seeks  to  compel  contribution,  of  which  a  court  of  equity  has  undoubted 
jurisdiction,  it  could  be  rightfully  brought  here  in  the  first  instance, 
even  though  it  may  be  a  case  of  which  a  court  of  law  has  concurrent  ju- 
risdiction. If,  then,  original  relief  in  equity  may  be  rightfully  sought 
by  the  complainant  to  compel  Baker  to  pay  his  contri)utive  share  of  the 
judgment  recovered  by  the  principal  creditor  against  a  1  the  sureties,  why. 
may  not  the  complainant,  as  an  incident  to  such  relie  ',  or  as  supplemen- 
tary to  it,  and  in  order  to  satisfy  a  demand  properly  ei  forceable  in  equity 
in  the  first  instance,  upon  averments  of  Baker's  insol  ency,  reach  prop- 
erty which  it  is  alleged  Baker  has  caused  to  be  frai]  lulently  conveyed 


to  his  wife?     To  hold  that  he  cannot,  for  the  reason 
exhaust  hi&  legal  remedy  against  Baker,  is  in  effect  U 


that  he  must  first 
deny  to  the  com- 
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plainant  the  right  in  the  first  instance  to  bring  his  suit  in  a  court  of 
«5qnity  to  compel  Baker,  as  a  co-surety,  to  pay  his  contributive  share  of 
the  indebtedness  of  all  the  sureties  to  the  city.  If  the  complainant, 
without  having  brought  a  suit  at  law  against  Baker,  has  the  right  to  in- 
stitute an  original  proceeding  in  a  court  of  equity  to  enforce  the  payment 
by  Baker  of  his  alleged  contributive  share  of  the  liability  which  all  the 
sureties  have  incurred,  then  it  must  follow  that  he  has  the  right  in  the 
same  proceeding,  upon  alleging  and  showing  that  he  cannot  otherwise 
collect  his  demand  against  his  co-surety ,  to  pursue  the  property  of  that 
co-surety  which  it  is  allied  has  been  fraudulently  conveyed  to  a  third 
party,  who  is  made  a  defendant  in  the  suit.  That  part  of  the  relief 
sought  which  relates  to  the  application  of  certain  property  to  the  satis- 
&ction  of  the  complainant's  demand  because  of  the  alleged  insolvency  of 
Baker,  may  be  said  to  be  incidental  to  the  principal  recovery  prayed  in 
the  bill;  and,  as  a  court  of  equity  has  jurisdiction  to  grant  the  principal 
relief  asked,  without  reference  to  the  fact  that  a  court  of  law  may  have 
concurrent  jurisdiction,  it  may  proceed,  upon  suitable  allegations  made, 
to  dispose  of  the  whole  controversy. 

From  what  has  been  said,  it  seems  to  the  court  quite  apparent  that 
there  is  a  well-founded  distinction  between  a  suit  of  the  nature  of  this^ — 
which  is  one  to  determine  the  sum  which  the  defendant  Robert  A.  Baker 
ought  to  pay  his  co-surety,  and  to  enforce  the  payment  thereof — ^and  a 
creditors'  bill  brought  to  enforce  a  liability  already  established  in  a  suit 
at  law.  As  bearing  on  the  question  decided,  see  Mason  v.  Pierron^  63 
Wis.  2§9,  23  N.  W.  Rep/  119,  and  Smith  v.  RwfMey,  33  Mich.  183. 

Demurrer  overruled,  with  leave  to  the  defendants  to  answer  the  bill. 


Fbaneenthal  €t  al.  v.  Gilbert  et  ci. 
{Circuit  Court,  8.  D.  Mimssippi,  W.  J).   January  Term,  1888.) 

Fraubttlent  Convetakcbs— Taking  Tttlb  nr  Wife's  Name  — AaREEMBMt 
WITH  Cbeditobs. 

An  insolvent  trader  sold  the  whole  of  his  estate  to  certain  of  his  creditors 
for  the  amount  of  their  debts,  and  certain  others  which  they  assumed,  the  total 
exceeding  the  value  of  the  estate.  The  creditors  immeaiately  took  posses- 
sion, and  managed  the  business  for  a  few  days,  after  which  one  of  their  num-^ 
her  bought  out  the  others,  and  sold  the  estate  to  the  insolvent's  wife,  for  cash 
and  promissory  notes.  She  then  went  into  possession,  under  her  own  sign, 
employed  her  husband,  but  without  salary,  with  others  as  assistants,  and 
eventually  paid  oil  the  notes.  Beld,  that  although  the  wife  was  not  shown  to 
have  any  separate  estate  prior  to  the  purchase  by  her,  there  was  no  fraud. 

Husband  and  Wife— Liability  of  Wife's  Estate  — Debts  of  Husband — 
Declarations  to  Commerciaij  Aoenct. 

In  a  creditors'  suit  against  an  insolvent's  wife  to  subject  property  in  h^r 
hands  to  the  payment  of  their  debts,  statements  of  thehusbana  as  to  his  flnan* 
cial  condition  made  at  periods  antecedent  to  his  insolvency,  to  a  commercial 
agency,  cannot  defeat  tne  rights  of  the  wife,  unless  participated  in  by  her. 

In  Equity.    Creditors' bill. 
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ShdUm  &  OrvJtcherj  for  complainants. 
MiUarj  SmUh^  <t  Hirsch,  for  defendants. 

Hill,  J.  The  bill,  in  substance,  charges  that  the  complainants  were, 
before  January,  1885,  creditors  of  said  Phil  Gilbert;  that  at  that  time 
said  Gilbert  was  the  owner  of  two  stores  in  the  city  of  Vicksburg,  in 
which  were  $24,000  worth  of  goods  and  merchandise,  besides  the  one- 
half  owner  of  a  stock  of  goods  at  Fitler's  landing,  in  Issaquena  county; 
that  on  the  21st  day  of  January,  1885,  said  Gilbert,  for  the  expressed 
consideration  of  $8,789.45,  and  the  agreement  to  pay  certain  taxes  due 
by  said  Gilbert,  and  other  indebtedness,  amounting  to  the  sum  of 
$358.45,  by  an  instrument  in  writing,  purporting  to  be  a  bill  of  sale, 
conveyed  aJl  of  said  goods,  and  the  interest  of  said  Gilbert  in  the  store 
at  Fitler's  landing,  to  Baer  &  Bro.  and  others;  that  on  the  10th  day  of 
February  thereafter  said  Baer  &  Bro.,  and  others  made  a  pretended  sale 
of  said  stock  of  goods  and  merchandise,  and  the  interest  of  said  Gilbert 
in  the  stock  of  goods  at  Fitler's  landing,  to  the  defendant,  Cecilia  Gilbert, 
wife  of  said  Phil  Gilbert,  for  the  pretended  sum  of  about  $6,000;  that 
said  Phil  Gilbert  remained  all  the  time,  and  is  still,  in  the  possession 
of  said  stocks  of  goods  and  merchandise  unsold,  and  is  carrying  on  said 
business  in  the  name  of  his  wife,  but  in  fact  for  his  own  benefit;  and 
that  said  sales  and  transfers  were  made  with  a  fraudulent  purpose  to  de- 
feat the  complainants,  and  other  creditors  of  said  Phil  Gilbert,  in  the  col- 
lection of  their  debts,  and  are  therefore  void;  and  prays  that  the^efend* 
ant  be  declared  a  trustee  for  the  complainants,  and  other  creditors  of 
said  Phil  Gilbert,  as  to  said  stocks  of  goods,  and  tlieir  proceeds,  and  for 
a  decree  against  said  Phil  Gilbert  and  wife  for  the  auounts  due  them. 
The  answers  deny  all  the  fraud  charged  in  the  bill,  which  throws  the 
burden  upon  complainants  to  prove  the  same.  I  have  considered  the 
evidence,  and  from  it  find  that  the  sale  made  to  Baer  &  Bro.  and  others, 
on  the  21st  of  January,  1885,  was  in  payment  of  debts  due  these  cred- 
itors, and  the  debts  assumed  by  them,  which  amounted  to  more  than  the 
value  of  the  goods  and  merchandise  in  Vicksburg.  The  proof  also  shows 
that  the  stock  of  merchandise  in  the  store  at  Filler's  landing  was  not  of 
sufficient  value  to  pay  the  debts  owing  by  that  firm.  I  further  find  from 
the  evidence  that  when  the  purchase  was  made  by  Baer  &  Bro.  and  others, 
on  the  21st  of  January,  the  purchasers  went  into  immediate  possession, 
and  by  their  agent  continued  to  sell  off' the  stock  until  the  10th  of  Feb- 
ruary, when  the  sale  was  made  to  Mrs.  Gilbert  by  the  agent  for  one  of 
the  creditor  firms,  who  had  before  that  time  purchased  the  interest  of 
the  others  at  a  large  discount;  and  that  Phil  Gilbert  had  had  nothing  to 
do  with  the  business  after  his  sale  until  the  purchas  in  the  name  of  his 
wife,  so  that  I  am  satisfied  that  the  sale  from  Phil '  rilbert  to  these  cred- 
itors was  a  valid  sale,  and  passed  to  them  a  good  ti 
evidence  that  there  was  any  fraud  on  their  part  in  t  le  sale  to  Mrs.  Gil- 
bert. It  is  contended,  however,  on  the  part  of  coi  iplainauts,  that  the 
sale  to  Mrs.  Gilbert  was  really  a  sale  to  Mr.  Gilbe  t,  and  that  the  title 
was  taken  in  her  name  to  defraud  his  creditors,  and  1  >  prevent  them  from 
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subjecting  these  goods  to  the  payment  of  their  debts,  and  this  question 
is  the  only  point  in  the  case  that  need  be  considered.  The  proof  shows 
that  the  contract  of  purchase  was  that  Mrs.  Gilbert  was  to  pay  $400  in  • 
cash,  give  her  note  for  $2,907,  indorsed  by  a  solvent  indorser,  and  give 
her  12  notes,  without  indorsement,  for  equal  amounts,  and  falling  due 
at  the  end  of  each  month,  the  payment  of  the  indorsed  note  to  be  secured 
by  a  trust  deed  on  the  stock  which  was  consummated  by  the  payment 
of  the  money,  which  Mrs.  Gilbert  borrowed,  and  the  execution  and  de- 
livery of  the  notes  and  trust  deed,  according  to  the  contract.  Mrs.  Gil- 
bert immediately  went  into  possession  of  the  goods,  under  her  own  sign, 
and  by  her  husband,  son,  and  daughter,  and  other  clerks  employed, 
has  since  continued  the  business,  and,  though  not  promptly,  has  paid 
off  the  notes. 

It  is  contended  for  complaimants  that  as  Mrs.  Gilbert  is  not  shown  to  have 
had  any  means  of  her  own  with  which  to  make  the  purchase,  that  she 
could  not  borrow  the  money,  or  buy  on  credit,  and  that  Gilbert,  being 
employed  in  the  business  without  any  contract  for  wages,  the  proof  show- 
ing there  was  not  any  agreement  for  wages,  or  any  paid,  other  than  that 
he  obtained  his  support,  and  the  contribution  to  the  support  of  his  fam- 
ily ,  by  his  services.  Our  statute  completely  emancipates  married  women 
from  all  marital  disabilities  as  to  their  personal  rights  and  liabilities  as 
though  they  were  unmarried,  enables  them  to  borrow  money,  purchase 
property  on  a  credit,  and  carry  on  in  their  own  names  any  lawful  busi- 
ness, and  makes  them  liable  for  all  their  contracts,  and  subject  to  a  per- 
sonal judgment  as  though  unmarried.  It  often  happens  that  friends  of 
the  wife  are  willing  to  aid  her  in  procuring  the  means  of  support  for  her- 
self and  family  in  case  of  the  inability  of  her  husband  to  do  so,  from  any 
cause,  to  loan  her  money,  sell  on  a  credit,  or  indorse  her  paper,  and  this 
with  the  expectation  that  she  will  be  aided  in  the  management  of  her 
business  by  her  husband,  whose  first  duty  is  to  provide  for  the  support 
of  his  wife  and  children,  including  the  education  of  his  children.  This 
may  well  be  done  without  any  fraud  or  injury  to  the  husband's  creditors, 
provided  the  husband  does  not  reserve  to  himself  any  interest  in  the  prop- 
erty, or  the  income  of  the  business,  beyond  his  own  support  and  neces- 
sary personal  expenses.  There  is  no  obligation  upon  his  wife  to  support 
and  maintain  him  so  long  as  he  is  able,  by  his  own  labor,  to  support 
himself.  Applying  these  rules,  sanctioned  by  the  laws  of  this  state,  I 
am  unable  to  find,  from  the  evidence,  the  fraud  charged  in  the  bill  suffi- 
cient to  declare  Mrs.  Gilbert  to  be  the  trustee  for  the  creditors  of  her  hus- 
band, as  prayed  forin  the  bill.  Coanselfor  complainants  rely  verymucb 
upon  statements  made  by  Phil  Gilbert  to  the  commercial  agency  as  to 
his  financial  condition,  some  time  before  the  sale  to  his  creditors,  for 
the  relief  prayed  for  in  the  bill.  While  this  evidence  might  be  of  weight, 
upon  an  attachment  issue,  as  grounds  therefor,  it  cannot  defeat  the  rights 
of  Mrs.  Gilbert,  unless  participated  in  by  her.  The  purchasers  from 
Gilbert,  having  obtained  a  good  title,  could  convey  it  to  another,  al- 
though that  other  knew  that  the  sale  upon  the  part  of  Gilbert  was  made 
with  the  design  to  defeat  his  creditors,  had  such  been  the  case;  but  the 
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proof  in  this  case  fails  to  show  such  fraudulent  purpose.  The  result  is 
that  the  prayer  of  the  bill  must  be  denied,  the  bill  dismissedi  and  the 
complainiEuits  decreed  to  pay  the  costs. 


WoLOOTT  V.  Studebakeb  d  cd. 
(Cfir^uU  Oow%  If.  D.  lUinois.    December  16,  1887.) 

L  Mabtbb  akd  Bbryastt— NBaiiiOEKCB  OF  Fbllow-Sebyaittb. 

An  elevator  boy,  an  engineer,  and  plaintiff  were  in  the  employ  of  defend- 
ant The  engineer' 8  duty  was  to  furnish  the  motive  power  for  an  elevator, 
which  carried  plaintiff  to  an  upper  Btory  to  his  woric,  and  the  boy's  duty  was 
to  run  the  same.  The  engineer  always  took  the  elevator  on  a  trial  trip  every 
morning  with  nobody  on  board.  On  one  occasion  plaintiff  entered  the  eleva- 
tor in  the  morning  shortly  before  the  hour  when  he  was  required  to  go  to 
work.  Just  as  the  engineer  was  taking  it  on  the  trial  trip.  The  elevator  boy 
was  not  there,  and  the  plaintiff  was  injured.  Held,  that  if  the  injury  was 
caused  bv  negligence  other  than  that  of  plaintiff,  it  was  the  negligence  of  the 
elevator  boy  or  the  engineer,  who  were  fellow-servants  of  plaintiff,  for  which 
defendant  would  not  be  liable;  the  ordinance  of  the  city  requiring  persons 
owning  elevators  to  keep  a  competent  person  to  run  them  being  merely  de- 
claratory of  the  common-law  duty  and  liability  in  regard  to  such  employes.^ 

B.  Practice  in  Civil  Oabbs— DisinssAL  and  Nonsuit— Illinois  Circuit. 

In  the  federal  courts  of  Illinois,  where,  at  the  conclusion  of  plaintiff's  testi- 
mony, the  court  would,  if  a  verdict  were  rendered  for  him,  set  the  same  aside, 
and  motion  is  made  by  defendant  to  direct  a  verdict  for  him,  plaintiff  is  not 
allowed  to  take  a  nonsuit,  but  may  withdraw  a  Juror  and  discontinue. 

At  Law. 

Suit  for  damages  for  injury  to  plaintiff  while  in  the  defendants*  em- 
ployment, resulting  from  an  elevator  accident.  The  plaintiflPs  testimony 
tended  to  show  that  he  was  employed  by  the  defendants,  who  were  manu- 
fiwturers  and  dealers  in  wagons,  carriages,  etc.,  in  the  city  of  Chicago, 
to  crate  or  box  carriages.  His  place  of  work  was  on  the  fourth  floor  of 
defendants'  building.  It  was  his  habit,  and  that  of  the  other  employes, 
to  b^in  work  at  7  o'clock  in  the  morning,  and  to  be  carried  to  the  fourth 
floor  by  the  elevator  in  question.  The  elevator  was  used  to  carry  both 
freight  and  passengers,  and  ordinarily  began  running  at  about  five  min- 
utes before  7  o'clock.  It  was  made  to  descend  to  the  basement  of  the 
building,  but  the  employes  got  on  the  elevator  platform  at  the  first  floor. 
The  elevator  was  under  the  control  of  defendants'  engineer,  who  had 
charge  of  the  engine  in  the  basement,  which  supplied  the  motive  power 


to  run  the  elevator.     Defendants  also  employed  a 


took  charge  of  the  elevator  when  the  engineer  info  med  him  it  was  in 


working  order,  and  ready  to  carry  the  men  to  their 


floors.     Plaintiff's  testimony  also  tended  to  show  ihi  t  it  was  the  practice 


of  the  engineer  to  make  a  trial  trip  before  7  o'clock, 
elevator,  for  the  purpose  of  getting  the  air  out  of  th< 

^8ee  not0  at  end  of  case. 


elevator  boy,  who 


work  on  the  upper 


with  no  one  on  the 
cylinders,  and  the 
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elevator  in  smooth  running  order.  On  such  trial  trip  the  elevator  was 
controlled  by  the  engineer  by  means  of  the  ropes  in  the  basement.  On 
the  morning  of  the  accident,  and  just  before  7  o'clock,  it  appeared  that 
the  plaintiff  and  five  other  of  defendants'  employes  got  on  the  elevator 
platform  in  the  absence  of  the  elevator  boy;  that  the  elevator  was  started 
for  a  trip  up  by  the  engineer  in  the  basement,  with  no  one  on  the  eleva- 
tor platform  in  charge;  and  there  was  no  evidence  that  the  engineer  knew 
that  anybody  was  on  the  elevator.  The  elevator  ran  up  past  the  third 
floor,  where  one  man  jumped  off.  At  the  entrance  to  the  elevator  shaft 
on  the  third  floor,  the  only  protection  was  a  chain  stretched  across  the 
opening,  about  three  feet  from  the  floor.  .  Plaintiff  testified  that  before 
the  elevator  reached  the  fourth  floor  where  he  intended  to  get  off  to  go 
to  his  work,  it  stopped  suddenly  and  began  to  descend  very  rapidly;  that 
somebody  on  the  devator  shouted  that  it  was  falling,  and  plaintiff,  be* 
lieving  that  it  was  falling,  attempted  to  jump  off  at  tbe  third  floor,  and, 
his  foot  striking  the  chain  stretched  across  the  opening,  he  was  thrown 
out  upon  the  floor  on  his  head  and  shoulder,  and  seriously  injured. 
The  elevator  in  fact  did  not  fall,  but  was  stopped  by  one  of  the  men  on 
the  platform  before  it  reached  the  second  floor.  It  was  made  to  appear 
further  that  at  the  time  of  the  accident  there  was  an  ordinance  in  force 
in  the  city  of  Chicago  which  provided  as  follows:  "It  shtiU  be  the  duty 
of  every  person  owning,  controlling,  operating,  or  using  as  owner,  lessee, 
or  agent,  any  passenger  or  freight  elevator  in  any  building  within  the 
corporate  limits,  to  employ  some  competent  person  to  take  charge  of  and 
operate  the  same;  and  any  such  person  who  shall  neglect  to  comply  with 
the  provisions  of  this  section  shall  be  fined  the  sum  of  $10  for  each  and 
every  day  of  such  neglect."  Upon  the  case  made  on  the  part  of  the  plain- 
tiff, and  at  the  conclusion  of  his  testimony,  the  defendants  moved  the 
court  to  Instruct  the  jury  to  return  a  verdict  in  their  &vor. 

E.  L.  Harpham  and  S.  P.  Doutkart,  for  plaintiff. 

Flowery  Remy  &  Holsleinj  for  defendants. 

Dyke,  J.,  (oraBy.)  Without  discussing  the  question  of  contributory 
negligence,  which  I  am  inclined  to  think  would  be  one  for  the  jury,  if 
the  case  were  to  be  submitted  to  them,  I  proceed  to  consider  the  other 
grounds  of  allied  liability  in  the  case.  It  is  said  by  counsel  for  the 
plaintiff  that  the  ordinance  of  the  city  which  made  it  the  duty  of  the  de- 
fendants to  employ  some  competent  person  to  take  charge  of  and  operate 
the  elevator  in  question,  fixes  upon  the  defendants,  under  the. facts  dis- 
closed, a  liability  to  the  plaintiff  for  the  injury  which  he  sustained.  The 
ordinance,  it  seems  to  me,  simply  declares  a  common-law  duty;  that  is, 
that  every  person  owning,  controUing,  or  operating  a  passenger  or  freight 
elevator  shall  employ  some  competent  person  to  take  charge  of  and  oper- 
ate it.  As  I  understand  it,  that  is  precisely  the  duty  which  the  law,  in 
the  absence  of  such  an  ordinance  as  this,  imposes.  Thelaw  says  to  every 
person  who  owns,  controls,  and  operates  one  of  these  elevators,  that  he 
must  employ  some  person  to  run  it,  and  that  he  must  exercise  all  reason-- 
able  care  in  the  selection  of  a  competent  person  for  that  purpose.     This 
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ordinance  merely  imposes  a  penalty  for  the  disregard  of  that  duty.  The 
testimony  shows  that  the  defendants  had  in  their  employment  a  person 
spoken  of  by  the  witnesses  as  "the  elevator  boy,"  whose  duty  it  was  to 
run  this  elevator.  It  is  not  shown  that  he  was  not  a  competent  person. 
If  he  was  absent  from  his  post  when  he  ought  to  have  been  there,  then 
he  was  guilty  of  negligence.  The  ordinance  was  not  intended  to  punish 
a  man  for  non-compliance  with  its  requirements  because  in  a  case  where 
he  has  in  his  employment  a  competent  person  whose  duty  it  is  to  take 
charge  of  and  run  an  elevator,  an  injury  has  resulted  from  the  negligence 
of  such  employe.  The  defendants  complied  with  the  ordinance;  and 
the  most  that  can  be  said  is,  that  if  it  was  the  duty  of  the  elevator  boy 
to  be  at  his  post  on  the  occasion  referred  to,  to  take  this  elevator  up  with 
these  people  upon  it,  then  his  absence  from  his  post  of  duty  made  him 
guilty  of  negligence.  Such  being  the  true  state  of  the  case,  I  do  not  see 
how  the  further  conclusion  is  to  be  escaped  from,  that  the  elevator  boy 
was  a  co-employe  of  the  plaintiff,  and  of  the  other  employes  of  the  defend- 
ants who  were  on  the  elevator  at  the  time.  The  engineer  controlling  the 
motive  power  in  the  basement  of  the  building  was  also  a  co-employe. 
Suppose,  then,  there  was  negligence  on  the  part  of  the  engineer  in  start- 
ing the  elevator  for  a  trial  trip  when  he  did,  without  knowing,  as  it  may 
be  said  he  ought  to  have  known,  that  there  were  people  upon  it,  and  that 
this  negligence  brought  about  the  accident  which  befell  the  plaintiff,  are 
the  defendants  liable  to  the  plaintiff  for  the  consequences  of  that  negli- 
gence? As  we  all  know,  much  hais  been  said  and  written  upon  this  sub- 
ject of  the  liability  of  an  employer  to  one  servant  for  the  negligence  of  a 
fellow-servant;  and  oftentimes  it  is  difficult  to  draw  the  line  with  accu- 
racy, and  apply  the  law  correctly  to  the  given  case.  But  much  of  the 
doubt  which  has  prevailed  upon  the  subject  hag  been  cleared  away  by 
decisions  which  must  be  regarded  as  controlling  here.  Decisions  of  the 
federal  courts  upon  this  question,  are,  it  is  said,  in  conflict  with  decisions 
of  the  supreme  court  of  Illinois;  but  if  the  question,  substantially  as  it 
arises  in  the  case  at  bar,  has  been  determined  by  the  supreme  court  of 
the  United  States,  of  course  the  adjudications  of  that  court  must  prevail 
in  this  court. 

Hough  V.  RaUwdy  ft).,  100  U.  S.  213,  was  a  case  where  an  engineer  on 
a  locomotive  sustained  an  injury  caused  by  the  defective  condition  of  the 
pilot  or  cow-catcher.  There  was  a  certain  person  in  the  employment  of 
the  company  whose  duty  it  was  to  see  that  the  engine  was  kept  in  suitr 
able  and  proper  condition  for  use.  He  was  the  master  mechanic,  to 
whom  was  committed  the  exclusive  management  of  the  motive  power  of 
the  defendant's  line,  with  full  control  over  all  eng  neers,  and  with  un- 
restricted power  to  employ,  direct,  control,  and  disc  tiarge  them  at  pleas- 
ure. There  had  been  neglect  of  duty  in  keeping  it  3  engine  in  safe  con- 
dition for  use.  The  pilot  had  been  left  in  a  defe  xtive  and  dangerous 
condition,  and  the  engineer  had  called  the  attentic  i  of  the  master  me* 
chanic  to  the  fact,  and  had  repeatedly  requested  hi  a  to  have  the  defect 
repaired,  and  the  engine  put  in  safe  condition  for  use.  The  engineer 
continued  to  run  the  engine,  relying  upon  the  reques  ts  that  he  had  made 
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to  the  master  mechanic,  and  the  assurances  he  had  that  the  pilot  should 
be  put  in  proper  condition.  *  Upon  that  state  of  facts,  the  court  held  that 
the  company  was  liable  to  the  engineer  for  the  injury  he  sustained,  and 
that  it  was  not  relieved  from  liability  by  showing  that  the  engineer  con- 
tinued to  use  the  engine  after  he  knew  of  the  defect,  because  he  had 
given  the  company,  tibrough  the  person  who  had  charge  of  the  motive- 
power  department,  notice  of  the  defect,  and  had  demanded  that  it  be 
repaired.  This  was  just  and  right.  The  engineer  and  the  master  me- 
chanic were  engaged  in  distinct  and  different  departments  of  service. 
The  master  mechanic  was  the  superior  in  his  department,  exercising  con- 
trol over  men  whose  business  it  was,  under  his  direction,  to  keep  the 
engines  of  the  company  in  proper  repair,  so  that  they  might  be  used 
with  safety  by  persons  engaged  in  another  branch  of  the  company's  service. 
Now  let  us  consider  ^e  bearing  upon  the  case  we  have  in  hand  of 
the  case  of  RandaU  v.  BaOroad  Cb.,  109  IT.  S.  478,  3  Sup.  Gt.  Bep.  322. 
That  was  a  case  where  the  court  held  that  a  brakeman  working  a  switch 
for  his  train  on  one  track  in  a  railroad  yard  was  a  fellow-servant  with 
the  engine-man  of  anotlier  train  of  the  same  corporation  upon  an  adja« 
cent  track,  and  that  he  could  not  maintain  an  action  against  the  corpo- 
ration for  an  injury  caused  by  the  n^ligence  of  the  engine-man  in  driv- 
ing his  engine  too  fast,  and  not  giving  due  notice  of  its  approach,  with- 
out proving  negligence  of  the  corporation  in  employing  an  unfit  engine- 
man.  Here  was  a  brakeman  working  a  switch  for  the  train  on  which 
he  was  employed,  on  one  track  in  a  railroad  yard.  His  employment 
had  no  connection  with  the  operation  of  the  engine  which  was  upon  an 
adjacent  track.  His  work  was  entirely  disassociated  from  the  running 
of  the  engine,  and,  by  the  carelessness  of  the  engineer  who  controlled 
the  movements  of  the  engine,  the  brakeman  was  struck  and  injured. 
The  supreme  court  held  that  those  two  men,  engaged  in  their  respective 
employments,  were  fellow-servants,  according  to  the  great  preponderance 
of  judicial  authority,  and  therefore  that  the  railroad  company  was  not 
liable  for  the  injury  which  the  brakeman  on  one  train  sustained  through 
the  negligence  of  an  engineer  on  another  train.  Said  Mr.  Justice  Gray, 
speaking  for  the  court: 

''They  are  employed  and  paid  by  the  same  master.  The  duties  of  the  two 
bring  them  to  work  at  the  same  place,  at  the  same  time,  so  that  the  negli- 
gence of  the  one  in  doing  his  work  may  injure  the  other  in  doing  his  work. 
Their  separate  services  have  an  immediate  common  object, — ^the  moving  of 
the  trains.  Neither  works  under  the  orders  or  control  of  the  other.  Each, 
by  entering  into  his  contract  of  service,  takes  the  risk  of  the  negligence  of 
the  other  in  performing  his  service;  and  neither  can  maintain  an  action  for 
an  injury  caused  by  such  negligence,  against  the  corporation,  their  common 
master.  ** 

This  is  not  in  conflict  with  the  ruling  in  SaUway  Oo.  v.  Ross^  112  U. 
S.  377,  5  Sup.  Ct.  Bep.  184.  In  that  case,  it  was  decided  that  where 
an  engineer  on  a  locomotive  was  injured  through  the  carelessness  of 
a  conductor  on  the  same  train,  the  company  was  liable.  The  grounds 
of  that  decision  were  that  the  conductor  had  the  right  to  command  the 
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movements  of  the  train,  and  to  control  the'  persons  employed  upon  it, 
that  his  relation  was  that  of  a  superior  officer  in  charge  of  the  train,  and 
that  he  stood  for  and  as  the  representative  of  the  corporation;  that  the 
engineer  was  subject  to  his  control.  And  the  court  likened  it  to  the 
case  of  a  representative  of  a  corporation  who  has  control  of  a  certain  de- 
partment in  the  service,  other  persons  employed  in  the  same  depart- 
ment being  subject  to  his  directions.  The  superior  employed  in  such  a 
position  represents  the  corporation,  and  it  is  therefore  bound  by  his  acts, 
and  responsible  for  his  negligence,  because  the  corporation  must  act 
through  persons  who  are  placed  in  positions  of  superior  authority  in  the 
different  departments  of  the  service.  On  the  grounds  stated,  the  Ran- 
daU  Case  and  the  Row  Case  appear  to  be  distinguishable.  JRandaU  v. 
BaUroad  Co,  was  followed  in  the  case  of  Howard  v.  Bathoay  Oo.j  26  Fed. 
Bep.  837.  In  that  case  it  was  held  that  a  fireman  on  a  passenger  train, 
and  an  engineer  in  charge  of  an  engine  not  connected  with  such  train, 
but  belonging  to  the  same  railroad  company,  are  fellow-servants,  and 
where  the  fireman  was  killed  by  a  collision  between  the  engine  and  train 
occasioned  by  the  n^ligenoe  of  the  engineer,  the  company  was  not  liable. 
Judge  Brewbb  discusses  the  question  at  length  in  his  opinion  in  that 
case. 

Following  out  the  logic  of  the  RandaU  Case  and  this  case  to  which  I 
have  just  referred,  it  is  my  conviction  that  the  plaintiff  in  the  case  at 
bar  has  made  a  case  in  which,  if  there  was  negligence  at  all,  it  was  neg- 
ligence on  the  part  of  the  engineer  who  controlled  the  motive  power  of 
this  elevator,  and  of  the  elevator  boy,  one  or  both,  and  that  they  were 
the  fellow-servants  of  the  other  employes,  including  the  plaintiff,  who 
were  in  the  habit  of  riding  in  the  elevator  to  and  from  their  work.  All 
were  in  the  service  of  the  defendants.  The  elevator  was  used  in  carry- 
ing on  the  business  in  which  all  were  engaged.  It  is  like  the  case  of  the 
engineer  who  is  running  an  engine  connected  with  a  train,  and  the  other 
employes  who  are  in  service  on  the  same  train.  Here  was  an  apparatus 
which  was  put  into  the  defendants'  building  for  the  purpose  of  enabling 
the  employes  to  prosecute  the  work  which  they  were  employed  to  do. 
They  were  engaged  in  different  rooms,  and  different  storifes  of  the  build- 
ing. They  went  to  and  from  their  work  by  means  of  this  elevator. 
Here  was  a  man  in  the  basement  who  controlled  the  use  of  the  steam- 
power  by  which  the  elevator  was  moved  up  and  down.  The  elevator 
was  one  of  the  instruments  by  which  the  work  of  all  was  being  carried 
on.  The  engineer  had  not  charge  of  a  department.  He  was  simply  an 
instrumentality  controlling  the  use  of  the  motive  power,  and  was  cer- 
tainly a  fellow-servant  with  the  plaintiff,  as  was  the  elevator  boy,  if  the 
persons  employed  by  the  railroad  company  in  the  RandaU  Oaae  were  fel- 
low-servants. They  were  all  doing  work — ^to  use  the  language  of  some 
of  the  cases — ^which  conduced  to  a  common  result;  neither  worked  un- 
der the  orders  or  control  of  the  other,  and  so  they  were  fellow-servants. 

Counsel  are  familiar  with  the  rule  in  relation  to  the  duty  of  the  court 
in  submitting  a  case  to  the  jury.     That  rule  is,  as  laid  down  by  the 
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supreme  court,  that  if  the  trial  court  can  plainly  see  that  upon  the  case 
made  by  the  plaintiflf,  if  a  verdict  in  his  favor  should  be  rendered  by 
the  jury,  it  would  be  incumbent  upon  the  court  to  set  that  verdict  aside, 
then  it  is  the  duty  of  the  court  to  direct  a  verdict  for  the  defendant. 
Upon  the  showing  here  made,  and  applying  to  the  case  the  law  as  I  have 
endeavored  to  state  it,  it  follows  that,  if  the  jury  should  give  the  plain- 
tiff a  verdict  upon  the  evidence  as  it  stands,  it  would  be  l^e  duty  of  the 
court  to  set  the  verdict  aside.  The  court  must  therefore  direct  a  verdict 
for  the  defendants,  at  this  stage  of  the  case. 

Mr.  Harpham.  I  would  like  to  take  a  nonsuit. 

Mr.  Hcbtdn.  I  object,  and  ask  for  a  verdict  in  favor  of  the  defendants. 

The  Qmrt.  It  is  not  our  practice  to  grant  what  is  technically  known 
as  a  nonsuit.  The  proper  practice  would  be  for  the  plaintiff  to  ask  to 
withdraw  a  juror  and  discontinue  the  case. 

Mr.  Hchtein.  I  dont  think  he  has  that  right  after  submitting  his  case. 

The  Court.  There  is  a  statutory  provision  of  this  state  to  the  effect  that 
every  person  desiring  to  suffer  a  nonsuit  shall  be  debarred  from  doing 
80,  unless  he  do  so  before  the  jury  retires  from  the  bar.  As  I  am  ad- 
vised, it  was  the  practice  of  Judge  Drummond,  applying  by  way  of  an- 
alogy this  statute  to  such  a  case,  and  is  the  practice  of  Judge  Blodgett, 
to  allow  the  plaintiff  before  the  jury  retires  to  withdraw  a  juror,  and 
discontinue.     So  I  shall  permit  the  plaintiff  to  take  that  course. 


NOTE. 

FEixow-SBRTAim— Who  abx.  Within  the  meaning  of  the  rule  exempting  the  mas- 
ter from  liability  for  injuries  resulting  to  a  servant  from  the  negligence  of  a  co-em- 
ploye, fellow-servants  are  defined  to  be  persons  engaged  in  the  same  common  service, 
under  the  same  general  control  GraveUe  v.  Railway  Co..  10  Fed.  R^.  711.  They  must 
be  directly  co-operating  with  each  other  in  a  particular  business,  in  the  same  line  of 
employment,  or  their  usual  duties  must  bring  them  habitually  together,  so  that  they 
may  exercise  a  mutual  influence  upon  each  other  promotive  of  proper  caution.  Rail- 
wur  Ck>.  V.  Snyder,  (HI.)  7  N.  £.  Rep.  601.  A  track-repairer  and  an  engineer  are  held 
to  be  f eUow-servants.  van  Wiokle  v.  Railway  Co..  82  Fed.  Rep.  278.  So,  also,  a  brake- 
man  employed  by  a  railroad  company  on  one  of  its  trains,  and  an  engineer  working  for 
the  same  company  on  a  different  train.  RandaU  v.  Railroad  Co.,  8  Sup.  Ct.  Rep.  822. 
And  a  station  agent,  required  to  look  after  the  safety  of  switches,  and  to  see  that  the 
main  track  is  kept  free  and  unobstructed  for  the  passage  of  tratos,  is  a  fellow-servant  of 
a  brakeman  or  engineer;  Toner  v.  RaUway  Co.,  (Wis.)  81  N.  w.  Rep.  104;  Brown  v. 
RaQway  Co.,  (Minn.)  18  N.  W.  Rep.  884;  Dealey  v.  Railroad  Co.,  (Pa.)  4  Atl.  Rep.  170. 
An  iospector  of  cars  is  held  to  be  a  fellow-servant  of  a  brakeman.  Smith  v.  Potter, 
(Mich.)  0  N.  W.  Rep.  278.  The  foreman  of  a  gang  of  section  or  track  men  engaged  in 
the  discharge  of  his  ordinary  duties  in  the  course  of  his  employment  is  a  fellow-servant 
with  them.  Olson  v.  Railway  Co.,  (Minn.)  85  N.  W.  Rep.  866.  Section  or  track  men 
are  held  to  be  fellow-servants  with  the  engineer  or  brakemen  of  a  train.  Connelly  v. 
Railway  Co.,  (Minn.)  85  K.  W.  Ren.  582.  It  is  immaterial  that  a  negligent  servant  is 
in  a  position  of  g^reater  responsibility  than  the  injured  one,  or  in  a  duferent  line  of  em- 
ployment, so  long  as  both  are  in  the  same  general  business.  Mining  Co.  v.  Kitts,  (Mich. ) 
3  K.  W.  Rep.  240.  The  rule  obtains  regardless  of  the  fact  that  one  em^^oye  may  be  the 
superior  in  rank  of  others  in  the  same  general  undertaking,  unless  he  occupies  the  place 
of  vice-principaL  Railway  Co.  v.  Adams,  (Ind.)  5  N.  E.  Rep.  187;  Copper  v.  Railroad 
Coy^  (Ind.)  2  N.  E.  Rep.  749 ;  Fraker  v.  RaUway  Co.,  (Minn.;  19  N.  W.  Rep.  849;  Peschel 
V.  RaUway  Co.,  (Wisj  21  N.  W.  Rep.  269.  A  mining  boss  is  a  feUow-servant  of  other 
employes.  Reese  v.  Biddle,  (Pa.)  3  Atl.  Rep.  818.  But  a  foreman  having  entire  super* 
vision  of  a  mine,  and  aU  its  workings,  emploving  and  discharging  laborers,  and  pre- 
scribing their  duties,  is  not  a  co-employe  within  the  rule  which  exempts  the  master 
from  responsibility  for  the  iniuries  received  by  a  servant  through  the  negligence 
of  a  fellow-servant.  Reddon  v.  Railroad  Co.,  (Utah J  15  Pac.  Rep.  2&.  And  a  conduc- 
tor is  held  to  be  a  fellow-servant  of  a  brakeman.  Pease  v.  Railway  Co.,  (Wis.)  20  N. 
W.  Rep.  908.  On  the  other  hand,  in  limitation  of  the  general  rule,  it  is  held  that  the 
master  is  liable  for  injuriea  occurring  to  an  employe  while  doing  an  act  beyond  the 
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Bcope  of  his  employment  at  the  direction  of  a  co-employe  having  authority  over  hinu 
Oilmore  v.  Railway  Co.,  18  Fed.  Rep.  866.  So,  alBo,  where  a  servant  is  injured  througb 
the  negligence  of  an  employe  in  providing  suitable  material  or  appliances,  the  latter  be- 
ing authorized  or  required  by  his  employment  to  discharge  this  duty.  Id. ;  Kruger  v. 
Railway  Co.,  (Ind.)  11  N.  E.  Rep.  957;  Benzing  v.  Stelnway,  (N.  Y.)  5  N.  B.  Rep.  449. 
And  the  broad  principle  is  laid  down  that  where  a  servant  is  invested  with  control  or 
superior  authority  over  another  employe,  and  injury  is  incurred  by  the  latter,  through 
the  negligent  exercise  of  the  authority  so  conferred,  the  master  is  liable.  Thompson 
V.  Railway  Co.,  14  Fed.  Rep.  664:  GraveUe  v.  Railway  Co.,  10  Fed.  Rep.  711:  Ross  v. 
Railway  Co.,  8  Fed.  Rep.  544,  5  Bup.  Ct.  Rep.  184;  Railway  Co.  v.  Peregoy.  (Kan.)  14 
Pac.  Rep.  7;  Mason  v.  Machine-Works,  28  Fea.  Rep.  228.  A  station  agent  is  held  not  to 
be  a  f  ellow<servant  of  a  carpenter  employed  by  the  railroad  company  in  a  department 
wholly  disconnected  from  that  in  which  the  agent  is  working.  Palmer  v.  Railway  Co., 
(Idaho,)  18  Pac.  Rep.  425.  And  a  common  hand  engaged  in  the  business  of  relaying  a 
track  under  the  control  of  a  foreman  is  not  in  the  same  employment  within  the  sense 
of  the  rule  as  one  who  is  managing  a  switch-engine  which  is  used  in  moving  cars  and 
not  engaged  in  the  work  of  relaying  said  track.  Garrahy  v.  Railroad  Co.,  25  Fed.  Rep. 
258.  At  common  law,  where  the  master  delesrates  to  any  officer,  servant,  or  agent,  high 
or  low.  the  performance  of  any  duty  which  really  belongs  to  the  master  himself,  the 
latter  is  not  relieved  from  liability  for  the  negligent  acts  of  such  servant.  Railroad 
Co.  V.  Fox,  (Kan.)  8  Pac.  Rep.  820;  Railroad  Co.  v.  Moore,  (Kan.)  1  Pac.  Rep.  644.  So 
it  is  held,  directly  contrary  to  the  decision  in  the  case  of  Smith  v.  Potter,  supra*  that 
an  inspector  of  cars  is  not  a  feUow-servant  of  a  brakeman.  Braun  v.  Railroad  Co.. 
(Iowa,)  6  N.  W.  Rep.  5.  And  when  a  railroad  company  confers  authority  upon  one  of 
its  employes  to  take  charge  and  control  of  a  gang  of  men.  In  carrying  on  some  particu- 
lar branch  of  its  business,  such  servant,  in  governing  and  directing  the  movements  of 
the  men  under  his  charge  with  respect  to  that  branch  of  its  business,  is  a  representa- 
tive of  the  company,  and  not  a  fellow-servant  of  the  men  under  his  control.  Railway 
Co.  V.  Hawk,  (111.)  12  N.  B.  Rep.  253;  RaUway  Co.  v.  Lundstrum,  (Neb.)  20  N.  W.  Rep. 
198.  See,  also,  upon  the  point  as  to  who  are  fellow-servants,  van  Wickle  v.  Railway 
Co.,  82  Fed.  Rep.  278;  Theleman  v.  MoeUer,  (Iowa,)  84  N.  W.  Rep.  765;  Railroad  Co.  v. 
De  Armond,  (Tenn.)  5  S.  W.  Rep.  600;  Railroad  Co.  v.  Norment,  (Va.)  4  S.  B.  Rep.  211;. 
Torians  v.  Railroad  Co^  Id.  889;  Ewald  v.  Railway  Co.,  (Wis.)  86  N.  W.  Rep.  12;  Bas- 
ton  Y.  Railway  Co.,  82  Fed.  Rep.  898;  Naylor  v.  Railroad  Co.,  83  Fed.  Rep.  801. 


Churchill  9.  Hudson. 
(Cfvrcuii  Court,  B.  D.  Muaonri,  E.  D.    February  24, 1888.) 

CUBTBST— NaTUBB  OP  ESTATE  DURINO  COVBRTURB— EXKOUTION— ExBMPTIONB. 

Under  Rev.  St.  Mo.  §  8295,  exempting  from  levy  of  execution,  during  cov- 
erture, the  interest  of  the  husband  in  any  right  of  the  wife  in  any  real  estate 
acquired  by  her  before  or  after  marriage,  tor  his  sole  debt,  the  husband's 
estate,  by  the  curtesy,  is  exempt,  during  coverture,  from  such  sale,  and  the 

Surchaser  cannot  maintain  an  action  of  ejectment  for  such  interest  after  the 
eath  of  the  wife. 

At  Law.     Suit  in  ejectment. 

P.  Taylcyr  Bryan  and  M.  W.  Huff,  for  plaintiff. 

A.  J.  P.  Oaresdiey  for  defendant 

Thayer,  J.,  (oraUy.)  This  is  a  suit  in  ejectment,  rhe  lands  involved 
in  the  controversy  belonged  to  Mrs.  Marie  C.  Cham  )er8,  wife  of  B.  M. 
Chambers,  in  her  life-time.  Issue  capable  of  inherit!  ig  was  born  of  that 
marriage  in  the  year  1874,  by  virtue  of  which  fact  i  le  husband,  B.  M. 
Chambers,  became  entitled  to  an  estate  as  tenant  by  urtesy  in  the  lands 
in  question.    Thereafter^  the  lands  were  levied  upon  |nd  sold  under  and 
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by  virtue  of  a  judgment  and  execution  against  the  husband  for  his  sole 
debt,  the  sale  taking  place  during  the  existence  of  coverture.  Mrs. 
Chambers  died  in  the  year  1883,  and  after  her  death  this  suit  was 
brought,  the  plaintiff  claiming  that,  notwithstanding  the  provisions  of 
section  8295  of  the  Revised  Statutes  of  the  state  of  Missouri,  the  sale  un- 
der the  judgment  and  execution  against  B.  M.  Chambers  was  effectual 
to  pass  his  estate  by  the  curtesy  in  the  lands  in  question.  On  the  other 
hand,  the  defendant  contends  that  the  section  last  referred  to  prohibited 
a  sale  of  the  husband's  curtesy  during  the  existence  of  coverture.  Which 
of  these  theories  is  correct  is  the  sole  point  for  determination. 

The  case  has  been  very  fiilly  and  well  argued  for  the  plaintiff,  and  I 
may  say  that  while  the  question  has  been  incidentally  alluded  to  in  some 
of  the  decisions  in  this  state,  it  has  never  been  authoritatively  decided 
by  the  state  courts.     Section  8295  reads  as  follows: 

"The  rents,  issues,  and  products  of  the  real  estate  of  any  married  woman» 
and  all  moneys  and  obligations  arising  from  the  sale  of  such  real  estate,  and 
the  interest  of  her  husband  in  her  right  in  any  real  estate  which  belonged  to 
her  before  marriage,  or  which  she  may  have  acquired  by  gift,  grant,  devise^ 
or  inheritance  during  coverture,  shall,  during  coverture,  be  exempt  from 
attachment  or  levy  of  execution  for  the  sole  debts  of  her  husband;  and  no 
conveyance  made  daring  coverture  by  such  husband  of  such  rents,  issues,  and 
products,  or  of  any  interest  in  such  real  estate,  shall  be  valid,  unless  the  same 
be,  by  deed,  executed  by  the  wife  jointly  with  the  husband,  and  acknowJedged 
by  her  in  the  manner  now  provided  by  law  in  the  case  of  the  conveyance  by 
husband  and  wife  of  the  re^  estate  of  the  wife." 

The  position  of  plaintiff's  counsel  on  the  question  involved  may  be 
stated  as  follows:  The  statute  under  consideration  is  an  innovation  on 
the  common  law,  and,  therefcre,  should  be  strictly  construed.  At  com- 
mon law,  the  husband,  upon  marriage,  becomes  tenant,  by  the  mar- 
ital right,  of  his  wife's  lands,  and,  as  such,  is  entitled  to  the  rents,  is- 
sues, and  products  thereof.  On  the  birth  of  issue  capable  of  inheriting, 
he  becomes  tenant  by  the  curtesy,  which,  before  the  death  of  the  wife, 
is  termed  "curtesy  initiate,"  and  after  her  death  "curtesy  consummate." 
These  two  estates  at  common  law,  are  essentially  different.  The  former, 
termed  an  "estate  by  the  marital  right"  was  said  to  be  held  by  the  hus- 
band in  right  of  the  wife;  the  latter,  or  ."tenancy  by  the  curtesy,"  was 
an  estate  said  to  belield,  not  "in  right  of  the  ntfe,"  but  in  the  husband's 
own  right;  and,  inasmuch  as  the  statute  above  quoted  uses  the  words 
"in  her  right,"  and  in  terms  only  exempts  from  seizure  and  sale  those 
interests  of  the  husband  held  "in  right  of  the  wife,"  it  is  argued  that  the 
husband's  curtesy  is  not  within  the. terms  of  the  exemption  created  by 
section  3295,  and  therefore  may  be  seized  and  sold,  and  that  a  recovery 
in  ejectment  may  be  had  on  such  title  after  the  wife's  death.  The  fol- 
lowing cases  are  cited  in  support  of  the  various  propositions  last  stated: 
2  Bish.  Mar.  Worn.  §§  17-148,  and  1  Bish.  Mar.  Wom.  §§  631,  532; 
Rop.  Husb.  &  Wife,  c.  1;  Washb.  Real  Prop.  bk.  1,  c.  9,  §  1;  Foster  v. 
MarshaU,  22  N.  H.  491;  2  Kent,  Comm.  130;  Co.  Litt.  67a;  Bright, 
Husb.  &  Wife,  113;  7aIkv.06e7iAatiw,  62Mo.  81;  Dyer  v.  Wittier,  S9Uo. 
89;  Clancy,  Husb.  &  Wife,  185;  and  Mattocks  v.  SteamSy  9  Vt.  326. 
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It  may  be  conceded  that  the  two  estates  of  the  husband  in  his  wife's 
lands,  as  above  described,  exist  at  common  law.  It  may  also  be  con- 
ceded that  all  the  text  writers  speak  of  the  estate  by  the  maritaJ  right  as 
held  by  the  husband  "in  right  of  the  wife,"  and  of  an  estate  by  the  cur- 
tesy as  held  by  the  husband  in  his  own  right.  Nevertheless,  it  is  my 
opinion  that  the  legislature  did  not  use  the  words  "  interest  of  the  hus- 
band in  her  right,"  on  which  the  whole  argument  hinges,  in  the  tech- 
nical sense  now  contended  for,  and  for  the  express  purpose,  as  it  is  as- 
sumed, of  leaving  the  husband's  curtesy  in  his  wife's  lands  open  to  seiz- 
ure and  sale  on  execution  during  coverture.  In  the  first  place,  the  stat- 
ute is  remedial  in  its  character,  and  should  receive  a  liberal  construction 
to  effectuate  the  purpose  of  the  law-maker.  The  purpose  of  the  legisla- 
ture was  to  secure  to  the  wife  and  family  the  full  enjoyment  of  her  own 
property;  to  protect  it  from  seizure  by  the  husband's  creditors  and  from 
conveyances  by  the  husband  himself,  which  might  affect  it.  With  this 
general  purpose  in  view,  the  last  clause  of  the  section  provides  that  no 
conveyance  made  during  coverture  by  the  husband,  "of  any  interest^  in 
such  real  estate  shall  be  valid  unless,  by  deed,  executed  by  the  wift 
jointly  with  the  husband.  The  husband  himself  is  thus  prohibited, 
during  coverture,  from  making  a  sale  or  conveyance  of  his  estate  by  the 
curtesy,  unless  with  the  consent  of  the  wife;  and  it  is  hardly  probable 
that,  having  put  such  a  restriction  on  the  husband's  power  to  convey, 
even  his  curtesy  consummate,  on  the  death  of  the  wife,  that  the  legisla- 
ture intended  to  leave  this  same  estate  open  to  seizure  and  sale  on  execu- 
tion during  coverture.  Viewing  the  section  as  a  whole,  I  think  the  first 
clause  was  intended  to  be  as  comprehensive  as  the  last, — that  is  to  say, 
creditors  are  forbidden,  during  coverture,  ta seize  any  interest  of  the  hus- 
band in  the  real  estate  of  the  wife,  acquired  by  virtue  of  the  marriage. 
It  is  not  probable,  I  think,  that  in  drafting  the  section,  the  law-maker 
had  in  view  the  particular  distinction  now  invoked  between  an  "estate 
by  the  marital  right"  and  an  "estate  by  the  curtesy,"  and  that  the  words 
relied  upon  by  the  plaintiff's  counsel  were  used  advisedly  with  reference 
to  that  distinction.  On  the  contrary,  it  seems  far  more  probable  that, 
in  speaking  of  the  husband's  interest,  the  words  were  used,  as  they  are 
often  employed  in  ordinary  conversation,  to  indicate  the  source  from 
whence  the  interest  had  Ulen  derived. 

Something  was  said  in  the  course  of  the  argument  to  the  effect  that 
the  sale  of  the  husband's  curtesy  would  not  impair  the  wife's  power  to 
fully  enjoy  her  own  property  during  coverture,  inasmuch  as  the  pur- 
chaser at  such  sale  coiild  only  be  let  into  possession  when  the  curtesy  be- 
came consummate  at  the  wife's  death.  In  other  words, :  t  was  not  claimed 
that  the  husband's  estate  by  the  curtesy  ioitiate  would  puss  at  such  sale, 
as  that  would  lead  to  a  disturbance  of  the  wife's  posses  ion  during  cover- 
ture, and  to  a  sequestration  of  the  rents  and  profits  wh  ch  are  expressly 
exempt  by  the  statute  from  seizure  and  sale.  With  ref  irence  to  this  sug- 
gestion it  is  only  necessary  to  s&y  that  if  plaintiff's  a  ristr notion  of  the 
statute  be  correct,  it  is  easy  te  foresee  several  ways  in  which  the  wife's 
right. to  the  uninterrupted  and  full  enjoyment  of  her  pre  perty,  which  the 
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statute  aims  to  secure,  might  be  seriously  impaired  by  subjecting  the  hu»* 
band's  curtesy  to  seizure  and  sale  on  execution. 

Upon  the  whole,  I  think  the  law  is  with  the  defendanti  and  accord* 
ingly  direct  a  judgment  to  be  entered  in  her  favor. 


Stbong  v.  United  States. 

{Ditiriet  Cknirt,  8.  D.  Alabama.    February  SI,  1888.) 

L  Unitbd  States  Co]aa88iONEB8---FBBS--OoicpiiAZRT— Oath— Filiko  Oox* 

PI.A1NT. 

^  nder  Rev.  St.  F.  S.  §§  828.  6^,  1014,  a  commlsBioner  of  the  United  States 
circuit  court  in  Alabama  is  entitled  to  a  fee  for  administering  the  oath  to  every 
criminal  complaint  made  before  him,  and  for  flUng  the  8ame»  but  not  for 
drawing  the  complaint 

S.  Same— Rbbucino  Testmoky  to  Wbitino. 

The  Alabama  statute  requires  a  committing  magistrate -to  reduce  to  writing 
the  testimony  of  witnesses  examined  before  him  on  preliminary  examination, 
but  the  examination  is  not  illegal  by  his  failure  so  to  do,  and  the  testimony 
may  be  proved  by  any  witness  who  heard  it  An  examination  before  a  United 
States  commissioner,  so  reduced  to  writing  by  him,  is  not  a  deposition  under 
Rev.  St  U.  S.  §  847,  which  prescribes  a  fee  for  taking  and  certifying  deposi- 
tions to  file,  and  the  commissioner  is  not  entitled  to  a  fee  for  such  services. 

8.  Saxe— WARRAirrs  aot)  Subpobkas— Filino  Return. 

A  commissioner  is  entitled,  under  Rev.  St  U.  8.  §  847,  to  a  fee  for  issuing 
a  warrant  and  subpcsna  and  filing  the  same  when  returned,  but  not  for  enter- 
ing the  return. 

4  Same— Bail-Bonds— AoKNOWLEDGMEirr. 

Under  Rev.  St  U.  S.  §g  883, 847,  a  commissioner  may  charge  15  cents  a  folio 
for  drawing  a  bail-bond,  but  is  not  entitled  to  a  fee  for  takine  an  acknowledg- 
ment to  the  bond,  the  acknowledgment  being  unauthorized  by  statute. 

5.  Same— Oaths  to  Witness  Fees— Gebtificatbs  of  Atteiidance. 

Rev.  St.  U.  S.  §§  828, 864,  authorize  a  commissioner  to  charge  a  fee  for  ad- 
ministering the  oath  to  each  witness  as  to  his  mileage  and  attendance,  and  he 
is  entitled  to  16  cents  a  folio  for  every  certificate  given  a  witness  and  on  which 
he  is  paid. 

^  Same— Docket  Fees. 

Rev.  St  U.  8.  §g  828, 847,  authorizing  a  commissioner  to  receive  docket  fees, 
was  repealed  by  tne  act  of  congress  of  August  4, 1886,  (24  U.  S.  St  at  Larse,  266, 
374.)  entitled  "An  act  making  appropriations  to  supply  deficiencies,  •  *  «^ 
and  for  other  purposes,  **  where,  in  a  proviso,  it  is  expressly  declared  that 
commissioners  shall  not  be  entitled  to  any  docket  fees. 

7,  Same— Tbaksgbifts  to  CiBcniT  Glebe. 

Under  an  order  of  the  circuit  court,  requiring  commissioners  to  forward 
to  the  clerk  of  the  United  States  circuit  court  a  certified  copy  of  the  pro- 
ceedings in  everv  case  on  their  docket,  and  to  make  out  and  forward  to  the 
clerk,  at  the  end  of  each  month,  a  report  in  duplicate  of  all  cases  instituted 
before  him  during  the  month,  a  commissioner  is  entitled  to  10  cents  a  folia 
for  the  copy,  and  16  cents  a  folio  for  the  certificate  attached,  and  for  one  re- 
port made  in  duplicate  16  cents  a  folio,  and  16  cents  for  the  certificate  attached* 

At  Law.     Original  action  for  services. 

The  plaintiff,  William  H.  Stxong,  who  is  a  commissioner  of  the  United 

States  drcoit  court,  brought  this  suit  to  recover  a  balance  claimed  to  be 

due  him  on  an  account  for  services  rendered  as  such  commissioner  for 

and  on  behalf  of  the  Uxuted  States.    The  original  account,  aa  presented 
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to  the  proper  accounting  officer  of  the  treasury  department,  was  for 
$919.10,  and  runs  from  February  18,  1887,  to  June  7,  1887.  On  this 
account  there  was  allowed  and  paid  by  such  officer  the  sum  of  $296  •25. 
The  balance  claimed  to  be  due  was  $622.86. 

Qeo.  H.  Patrick^  for  plaintiflf. 

/.  D.  Bumetty  XJ.  S.  Dist.  Atty.,  for  defendant. 

TouLMiN,  J.,  (after  stating  (he  facts  as  above.)  This  is  a  suit  brought 
under  the  recent  act  of  congress,  approved  March  3, 1887,  (24  U.  S.  St. 
at  Large,  505.)  The  plaintifif  is  a  commissioner  of  the  circuit  court  of 
the  United  States  for  the  Southern  district  of  Alabama,  and  claims  that 
the  amount  sued  for  is  a  balance  due  him  for  services  rendered  by  him 
as  commissioner  for  and  on  behalf  of  the  United  States.  The  account 
sued  on  is  itemized,  and  is  fally  set  out  in  the  petition.  It  was  verified 
by  oath,  and  duly  presented  to  and  approved  by  the  circuit  court  of  the 
United  States  for  the  Southern  district  of  Alabama,  and  was  transmitted 
to  the  first  comptroller  of  the  treasury  department.  A  partial  payment 
was  made  on  the  account,  but  a  large  portion  of  it  was  disallowed  by 
the  comptroller;  and  this  suit  is  brought  to  recover  the  balance,  the  pay- 
ment made  being  admitted  as  a  credit  on  the  account.  To  the  petition 
or  complaint  the  district  attorney  interposes  the  plea  of  general  issue, — 
a  geneml  denial  of  the  allegations  of  the  complaint.  The  issue  as  pre- 
sented brings  before  the  court  the  entire  account  as  set  out  in  the  peti- 
tion, and  makes  it  incumbeat  on  the  plaintiff  to  show  to  the  satisfaction 
of  the  court  that  the  services  therein  charged  for  were  actually  rendered 
as  stated,  and  that  the  charges  therefor  are  according  to  law.  The  evi- 
dence submitted  by  the  plaintiff  in  support  of  his  claim  consists  of  his 
sworn  statement  in  court,  the  papers  in  the  several  cases  specifically 
numbered  and  mentioned  in  the  petition,  the  account  set  out  in  the  pe- 
tition, and  the  order  of  the  circuit  court  allowing  the  same. 

The  first  question  to  be  considered  is  whether  all  the  services  charged  for 
were  actually  rendered,  and,  secondly,  whether  all  the  fees  claimed  in  the 
account  are  authorized  by  law.  The  law  of  costs  must  be  deemed  and 
held  a  penal  law,  and  no  fee  must  be  taken  except  in  cases  expressly  pro- 
vided by  law.  1  Brick.  Dig.  417,  §  6;  Day  v.  Woodworth^  18  How.  363. 
Officers  who  are  entitled  to  receive  fees  for  tiieir  services  can  receive  only 
such  fees  as  are  specifically  prescribed  by  law.  Rev.  St.  §§  823,  1764, 
1765;  RaUroad  Co.  v,  RaUway  Co.,  81  Ala.  94-96,  1  South.  Rep.  214. 
The  statutes  of  the  United  States  prescribe  the  services  for  which  commis- 
sioners are  entitled  to  receive  fees,  and  prescribe  the  fees  that  shall  be 
charged.  See  Rev.  St.  §§  828,  847.  Unless  we  find  in  the  statutes  au- 
thority for  the  fees  charged  in  the  account  sued  on,  they  cannot  be  al- 
lowed. Jerman  v.  Stewart,  12  Fed.  Fep.  271, 275.  The  first  item  found 
in  the  account,  and  which  is  charged  in  every  case  mentioned  in  it,  (ex- 
cept the  first  five,)  is  for  a  complaint.  The  usual  mode  of  proceeding 
before  a  magistrate  or  justice  of  the  peace  in  a  criminal  prosecution  in 
this  state  is  by  a  complaint  in  writing  made  by  the  person  who  insti- 
tutes the  prosecution,  which  is  sworn  to  and  filed  with  the  magistrate. 
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Hence  the  proceeding  by  complaint  before  commissioners.  But  I  find 
no  fee  allowed  for  a  complaint  by  either  of  the  sections  of  the  statutes 
referred  to.  There  is  none  provided  for  in  terms  in  section  847,  which 
presciibes  commissioner's  fees;  and  there  is  no  like  service  performed  by 
clerks  of  the  United  States  courts,  and  for  which  they  receive  compen- 
sation. Such  clerks  have  no  authority  to  receive  complaints  of  this 
character,. or  in  any  manner  to  institute  or  to  take  cognizance  of  criminal 
prosecutions.  My  opinion  is  that  the  petitioner  is  not  entitled  to  a  fee 
for  the  complaint  in  any  case.  But  the  complaint  is  sworn  to  before  the 
commissioner,  and  is  filed  by  him,  and  the  statute  provides  a  fee  for 
him  for  administering  an  oath,  and  for  filing  every  paper  in  a  cause.  I 
therefore  hold  that  the  petitioner,  while  not  entitled  to  a  fee  for  the  com- 
plaint, is  entitled  to  a  fee  for  administering  the  oath  to  every  complaint 
made  before  him,  and  for  filing  the  same.  But  it  is  urged  in  argument 
that  if  there  is  no  fee  allowed  for  the  complaint  eo  nomine^  the  commis- 
sioner is  required  to  examine  the  complainant,  and  to  reduce  his  testi- 
mony to  writing,  and  that  this  then  becomes  a  deposition,  for  which  the 
commissioner  is  entitled  to  be  paid  at  the  rate  of  20  cents  a  folio,  under 
section  847,  Rev.  St.  In  the  first  place,  it  will  be  noted  that  the  peti- 
tioner does  not  claim  in  his  account  or  in  his  petition  any  compensation 
for  taking  depositions.  It  is  apparent,  then,  that  the  claim  now  set  up 
for  this  compensation  is  an  after-thought.  However,  if  I  should  agree 
with  counsel  in  the  suggestion  that  the  petitioner  was  entitled  to  com- 
pensation for  taking  depositions  in  these  criminal  proceedings,  I  would 
allow  an  amendment  of  the  petition  to  cover  this  claim. 

Section  1014,  Rev.  St.,  in  conferring  criminal  jurisdiction  upon  com- 
missioners, declares  that  procdedings  before  them  shall  be  agreeable  "to 
the  usual  mode  of  process"  in  the  state  where  they  are  appointed.  In 
this  state  it  is  the  duty  of  a  committing  magistrate  to  reduce  to  writing 
the  testimony  of  witnesses  examined  before  him  on  preliminary  exam- 
ination, but  if  he  n^lect  the  duty,  the  examination  is  nevertheless  legal 
and  valid,  and  the  testimony  given  may  be  proved  by  any  witness  who 
heard  and  remembers  it  substantially.  Harris  v.  Stote,  73  Ala.  495. 
The  examination  reduced  to  writing  by  the  commissioners  is  not  a  depo- 
sition in  contemplation  of  section  847,  Rev.  St.,  which  prescribes  a  fee 
for  taking  and  certifying  depositions  to  file.  A  deposition  is  the  testi- 
mony of  a  witness,  reduced  to  writing,  and  signed  as  given  under  oath 
before  a  commissioner,  examiner,  or  other  judicial  oflScer,  in  answer  to 
interrogatories  and  cross-interrogatories,  to  be  filed  and  read  as  evidence 
on  the  trial  of  a  case  pending  in  court.  Burrill,  Law  Diet.;  1  Bouv» 
Law  Diet.  408;  Qmch  v.  State,  63  Ala.  163.  Rev.  St.  §§  863.  866,  867, 
provide  for  the  taking  of  depositions,  and  name,  among  other  officers, 
commissioners  and  clerks  of  the  courts,  as  authorized  to  take  and  certify 
them  to  file  in  court.  And  sections  828  and  847  prescribe  the  compensa- 
tion for  this  service.  But  in  Iron  Factory  v.  Ooming^  7  Blatchf.  16,  in  1869, 
it  was  held  by  Mr.  Justice  Nelson  that  the  word  "deposition,"  in  the  act 
of  1853,  did  not  include  oral  testimony  taken  in  court  or  before  a  master, 
and  applied  only  to  a  deposition  given  in  evidence  on  the  trial  of  a  cas& 
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at  common  law,  and  to  one  read  at  the  hearing  of  a  suit  in  equity.  Tlia 
act  of  1853  referred  to  is  chapter  16  (relating  to  fees)  in  the  Revised 
Statutes,  pages  153  to  161,  and  in  which  chapter  are  found  sections  828 
and  847,  which  prescribe  the  fees  of  commissioners  and  clerks  for  taking 
and  certifying  depositions.  I  am  satisfied  that  petitioner  is  not  entitled 
in  this  suit  to  any  fees  for  taking  depositions. 

The  next  fee  charged  in  every  case  mentioned  in  the  petition,  and  fot 
which  there  is  no  authority,  is  for  entering  return  of  warrant.  The  pe- 
titioner is  not  entitled  to  this  fee.  There  is  no  statute  which  authorizes 
it.  Section  847  does  not  provide  for  it.  He  has  no  record  on  which  to 
•enter  such  return,  and  the  proof  shows,  as  a  matter  of  fact,  that  he  did  not 
enter  it.  But  he  is  entitled  to  a  fee  for  issuing  warrants,  and  for  filing 
ihe  same  when  returned.  What  I  have  said  in  regard  to  the  fee  charged 
for  entering  return  of  warrant  applies  equally  to  the  charge  for  entering 
Tetum  of  subpoenas.  The  petitioner  is,  however,  entitled  to  a  fee  for 
issuing'a  subpoena,  and  for  filing  the  same  when  duly  returned.  It  will 
be  observed  that  in  some  cases  I  have  not  allowed  him  a  fee  for  filing 
subpoenas.  This  disallowance  has  only  been  in  cases  where  there  was 
no  return. 

The  statute  authorizes  a  charge  for  drawing  a  bond  at  15  cents  a  folio. 
Hev.  St.  §§  847,  828.  On  inspection  of  the  bonds  submitted  in  this 
case  I  find  they  contain  four  folios.  I  think  petitioner  should  be  allowed 
15  cents  a  folio  for  drawing  bonds  as  charged.  But  the  charge  for  ac- 
knowledgment of  bonds  is  unauthorized  bylaw,  and,  as  the  proof  shows, 
by  practice.  Section  847,  Rev.  St.,  provides  for  a  fee  for  taking  ao- 
Imowledgments.  I  am  of  opinion  that  this  acknowledgment  has  no  ref- 
erence to  a  bail-bond.  There  is  no  such  thing  as  an  acknowledgment 
to  a  bond.  A  commissioner  is  authorized  to  take  bail;  that  is,  to  take 
security  for  the  appearance  of  a  party  in  court, — see  Rev.  St.  §  1014; 
Code  Ala.  (1886,)  §§  4406,  4407, -^the  form  of  which  is  simply  an  ac- 
knowledgment or  admission  by  the  accused  and  his  sureties  of  indebt- 
edness to  the  United  States  in  the  sum  prescribed,  or  an  agreement  to 
pay  to  the  United  States  the  sum  prescribed,  unless  the  accused  appear 
at  the  proper  court,  from  term  to  term,  or  at  a  particular  term,  to  answer 
the  particular  charge  preferred  against  him.  This  is  signed,  sealed,  and 
delivered  to  the  officer  taking  the  bail,  and,  if  approved,  the  accused  is 
released  from  custody.  1  Brick.  Dig.  203,  §  71.  There  is  no  oath  re- 
quired, or  further  acknowledgment  required  or,  as  a  matter  of  fact,  taken. 
A  bond  duly  signed,  with  sureties,  and  with  a  condition  for  the  appear- 
ance of  the  principal  in  a  criminal  case  before  a  caurt,  accepted  by  a 
person  authorized  to  take  bail,  is  good  as  a  recognizan<  e.  In  the  case  of  a 
formal  recognizance  the  obligation  is  acknowledged  hy  the  parties  present 
in  open  court,  and  entered  of  record.  2  Bouv.  Law, 
the  case  of  a  bond  in  the  nature  of  a  recognizance,  wh 


their  names,  there  is  no  absolute  necessity  for  the  prin  dpal  being  present 


before  the  person  authorized  to  accept  such  bond.    Ii 
principal,  the  magistrate  might  refuse  to  accept  the 
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satisfied  that  it  was  duly  signed  and  sealed,  and  the  su|8ties  are  sufficient, 
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and  be  accepts  the  bond,  it  is  valid.  U.  3.  v.  EbbSj  10  Fed.  Rep.  871; 
Ozdey  v.  StaUy  69  Ala.  94.  When  bail  is  taken  by  commissioners  it  should 
be  by  bond,  where  the  principal  and  sureties  sign  their  names,  as  courts 
of  commissioners  are  not  couits  of  record,  authorized  to  take  acknowledge 
ment  of  recognizances  for  future  appearance  before  them  or  some  court. 
Courts  of  justices  of  the  peace  are  not  courts  of  record,  authorized  to  take 
acknowledgment  of  recognizances  for  future  appearance  before  them. 
U.  S.  V.  Harden^  10  Fed.  Bep.  805.  And,  as  was  said  by  the  court  in 
that  case:  ''The  powers  and  duties  of  the  United  States  commissioners 
in  criminal  matters  are  not  as  extensive  as  those  of  justices  of  the  peace, 
but  are  confined  to  those  which  they  must  necessarily  exercise  as  exam- 
ining and  committing  magistrates  in  enforcing  the  criminal  laws  of  the 
United  States,  and  within  this  limit  of  jurisdiction  they  must  conform 
as  near  as  may  be  to  the  forms  and  mode  of  procedure  required  by  law 
of  justices  of  the  peace. '^  The  commissioner  holds  no  court;  he  acts  as 
an  arresting,  examining,  and  committing  magistrate.  Ex  parte  Perkins j  29 
Fed.  Bep.  909;  U.  S.  v.  Cue,  8  Blatchf.  250;  U.  3.  v.  Martin^  17  Fed.  Rep. 
150;  17.  8.  V.  Ambrose  J  7  Fed.  Rep.  654.  For  form  of  bail  not  in  open 
court,  see  Ck)de  Ala.  (1886)  §  4420.  It  is  required  to  be  in  writing,  signed 
by  the  defendant  and  at  least  two  sufficient  sureties,  and  approved  by  the 
magistrate  or  officer  taking  the  same;  and  this  is  all  that  is  required. 

Under  the  statute  of  this  state  a  sheriff  has  authority,  and  it  is  his 
duty,  to  discharge  on  bail  persons  charged  by  indictment  with  criminal 
offenses.  In  the  case  of  a  misdemeanor,  no  order  of  a  judge  or  court  is 
necessary,  but  the  sheriff  fixes  the  amount  of  bail,  and  it  is  his  duty  to 
discharge  the  accused  on  sufficient  bail  being  given.  In  the  case  of  a 
felony,  the  court  makes  an  order  fixing  the  amount  of  bail  required,  and 
the  sheriff  has  authority,  and  it  is  his  duty,  to  discharge  the  defendant 
on  his  giving  bail  as  required  by  such  order;  and  a  sheriff  may  discharge 
an  accused  on  his  giving  sufficient  bail  when  arrested  on  a  warrant  issued 
by  a  magistrate.  See  Code  Ala.  (1886,)  §§  4276, 4291 ,  4408, 4409;  Hamr 
mom  V.  Suae,  59  Ala.  164;  Ozdey  v.  StaJUy  Id.  94.  A  sheriff  has  no  au- 
thority to  take  an  acknowledgment.  If,  then,  an  acknowledgment  is 
essential  to  bail,  how  is  it  that  a  sheriff  can  take  bail  without  such 
acknowledgment?  The  acknowledgment,  for  the  taking  of  which  a  fee 
is  prescribed,  is  an  act  having  reference  to  conveyancing.  It  is  the  act 
of  the  grantor  in  going  before  a  competent  officer  and  declaring  the  instru- 
ment to  be  his  act  and  deed.  The  officer  before  whom  this  declaration 
is  made  is  considered  as  taking  the  acknowledgment,  and  his  certificate 
on  the  instrument  that  such  a  declaration  has  been  made  to  him  is  also 
called  an  acknowledgment.  1  Bouv.  Law.  Diet.  p.  50;  Worcest.  Diet.; 
Webst.  Diet.  Nothing  of  this  kind  is  done  or  required  to  be  done  in 
taking  bail.  But  there  are  certain  instruments  required  to  be  acknowl- 
edged to  entitle  them  to  be  recorded,  and  such  instruments,  to  be  valid 
in  certain  cases,  must  be  recorded.  Rev.  St.  §§  4192,  4193.  Com- 
missioners of  the  circuit  court  are  authorized  to  take  such  acknowledg- 
ments. Rev.  St.  §  1778.  And  for  taking  acknowledgments  they  are 
«ntltled  to  receive  a  fee.     Rev.  St.  §  847. 
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I  think  the  charge  for  pay-roll  of  witnesses  excessive  in  most  of  the 
cases  in  which  it  is  made.  The  petitioner  is  entitled  to  a  fee  for  admin- 
istering the  oath  to  each  witness  as  to  his  mileage  and  attendance,  and 
is  entitled  to  15  cents  a  folio  for  every  order  or  certificate  given  the  wit- 
ness, and  on  which  he  is  paid.  This  is  what  the  petitioner  calls  a  "pay- 
roll." I  find  that  in  most  of  the  cases  in  which  the  fee  for  pay-roll  is 
charged  there  was  but  one  witness,  and  I  further  find  that  the  certificate 
contains  less  than  150  words.     Rev.  St.  §§  828,  854. 

In  the  case  of  U.  S.  v.  WaUace,  116  U.  S.  398,  6  Sup.  Ct.  Rep.  408, 
it  was  held  that  commissioners  were  entitled  to  docket  fees  under  the 
provisions  of  Rev.  St.  §§  828, 847.  This  decision  was  rendered  on  Jan- 
uary 18, 1886.  But  by  act  of  congress  of  August  4, 1886,  it  is  provided 
that  they  shall  not  be  entitled  to  any  docket  fees.  The  docket  fees 
claimed  in  this  case  accrued  in  the  year  1887,  firom  February  to  June, 
inclusive.  The  contention  of  the  petitioner  is,  in  substance,  that  the 
provision  referred  to  is  found  in  the  appropriation  bill  of  August  4, 1886, 
in  the  proviso  to  the  clause  excepting  docket  fees,  and  that  it  excepts 
them  only  from  the  sum  there  appropriated  for  payment  of  commission- 
ers; and,  further,  that  inasmuch  as  congress  did  not  continue  the  excep- 
tion in  the  appropriation  bill  for  the  fiscal  year  1887,  the  proviso  has 
no  efiect  on  the  claim  here  made.  In  other  words,  that  payment  of 
docket  fees  to  commissioners  was  simply  suspended  temporarily  by  act 
of  August  4,  1886;  and  the  case  of  U.  S.  v.  LangsUm,  118  U.  8.  389,  6 
Sup.  Ct.  Rep.  1185,  is  cited  in  support  of  this  proposition.  This  case 
is  clearly  distinguishable  from  U»  8.  v.  Langston,  as  I  understand  it. 
That  case  was  where  the  claimant,  Langston,  brought  suit  to  recover  an 
unpaid  balance  of  salary  claimed  to  be  due  him  as  minister  to  Hay  ti. 
It  appears  that  on  the  creation  of  the  office  of  minister  to  Hay  ti  congress 
fixed  the  salary  of  that  officer  at  $7,500  a  year,  and  from  that  time  un- 
til the  year  1883  made  an  annual  appropriation  of  that  sum  for  the  sal- 
ary. By  act  of  July  1, 1882,  there  was  appropriated  by  congress  for  the 
fiscal  year  ending  June  30,  1883,  only  $5,000  to  pay  the  salary  of  the 
minister  to  Hayti,  and  the  same  appropriation  was  made  for  each  of  the 
years  ending  June  30, 1884,  and  June  30, 1885.  The  suit  was  brought  in 
the  spring  of  1886,  to  recover  the  difference  between  $7,500  a  year  and 
$5,000  a  year,  for  the  period  from  June  30, 1882,  to  July,  1886.  The  de- 
fense was  that  congress,  by  appropriating  a  lesser  sum,  had  indicated  its 
purpose  to  reduce  the  salary.  The  court  held  that  the  statute  which  fixed 
the  annual  salary  at  $7,500,  without  limitation  as  to  time,  was  not  abro- 
gated or  suspended  by  subsequent  enactments  appropriating  a  less  amount 
for  the  salary  for  a  particular  year,  the  same  containing  lo  words  which  ex- 
pressly or  impliedly  modified  or  repealed  it.  Congn  ss  did  not  say  that 
said  minister  should  receive  no  more  than  $5,000  a 
The  converse  of  the  proposition  laid  down  in  U.  S. 
must  then  be  true:  that  a  statute  fixing  the  salary 
be  deemed  abrogated  by  a  subsequent  enactment  ap 
to  pay  for  the  services  of  that  officer,  and .  containin  ;  words  which,  by 
dear  implication,  repeal  the  previous  law.     Now,  do(  J  the  act  of  August 
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4, 1886,  repeal  the  earlier  statutes  under  which  docket  fees  were  allowed 
to  commissioners?  See  24  U.  S.  St.  at  Large,  256,  274.  The  titte  of 
the  act  of  August  4,  1886,  is  "An  act  making  appropriations  to  supply 
deficiencies  in  the  appropriations  for  the  fiscal  year  ending  June  30, 1886, 
and  for  prior  years,  and  for  other  purposes,"  showing  that  the  purpose 
of  the  act  was  not  only  to  make  appropriations  to  supply  deficiencies  in 
the  appropriations  for  the  fiscal  year  ending  June  30,  1886,  but  that 
there  were  other  objects  in  view.  One  of  these  objects  is  clearly  shown 
upon  the  face  of  the  act,  where  it  is  expressly  declared  that^ commission- 
ers shall  be  entitled  to  receive  fees  for  certain  services  therein  specified, 
but  they  shall  not  be  entitled  to  any  docket  fees.  The  language  is  "that 
for  issuing  any  warrant  or  writ,  and  for  any  other  necessary  service,  com- 
missioners may  be  paid  the  same  compensation  as  is  allowed  to  clerks 
for  like  services,  but  they  shall  not  be  entitled  to  any  docket  fees."  If 
the  intention  of  congress  was  simply  that  docket  fees  were  to  be  excepted 
from  the  sum  appropriated  in  that  act  for  the  payment  of  commissioners, 
then  why  was  any  reference  made  to  their  compensation  for  issuing  war- 
rants, writs,  etc.?  Why  did  npt  congress  simply  say,  "provided  that 
no  part  of  this  appropriation  shell  be  applied  to  the  payment  of  docket 
fees?"  Under  the  construction  contended  for,  the  only  efiect  to  be  given 
the  clause  under  consideration  is  retrospective,  and  that  it  should  apply 
only  in  those  cases  where  the  commissioners  had  not  been  paid,  or  would 
not  be  paid,  their  fees  for  services  rendered  during  the  year  ending  June 
30,  1886,  out  of  the  regular  appropriations  for  that  year.  The  clause 
under  consideration  is  found  in  a  proviso  in  the  deficiency  appropriation 
bill  for  1886.  But  for  the  fact  that  the  clause  declaring  that  commis- 
sioners shall  not  be  entitled  to  any  docket  fees  comes  under  a  proviso, 
there  would  be  no  difficulty  at  all  in  determining  what  the  intention  of 
congress  was.  As  a  general  rule,  a  proviso  is  intended  to  restrain  the 
enacting  clause,  and  to  except  something  which  would  otherwise  have 
been  within  it.  But  I  look  on  this  proviso  as  a  legislative  construction  of 
the  law, — as  a  legislative  declaration  by  congress  that  commissioners 
shall  not  be  entitled  to  docket  fees,  notwithstanding  the  decision  of  the 
supreme  court.  Congress  having  spoken  on  the  subject,  it  is  the  duty 
of  the  courts  to  give  efiect  to  its  words. 

What  reason  could  congress  have  for  declaring,  in  effect,  that  although 
commissioners  had  theretofore  been  entitled  to  docket  fees,  and  although 
they  shall  be  entitled  to  them  hereafter,  yet  they  shall  not  be  entitled  to. 
have  them  paid  out  of  this  small  appropriation?  Such,  however,  is  the 
contention.  How  unreasonable  and  unjust  would  such  a  construction 
of  the  statute  make  the  action  of  congress.  Is  it  not  more  reasonable 
and  just  to  hold  that  congress  intended  to  make  the  law  applicable  to, 
and  to  operate  prospectively  on,  all  commissioners  alike, — to  put  them 
all  on  the  same  footing,  by  cutting  off  all  docket  fees  from  that  time? 

It  may  be  that  the  statute  under  consideration  is  framed  in  an  inartifi- 
cial manner, — ^that  there  is  want  of  perspicuity  or  precision  in  it.  When 
this  is  the  case,  courts  are  often  required  to  look  less  at  the  letter  or  words 
of  the  statute  than  at  the  reason  and  spirit  of  the  law  in  endeavoring  to 
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arrive  at  tbe  will  of  the  law-maker.  It  is  well  known  that  there  had 
been  much  controversy  over  the  claim  set  up  by  commissionos  to  docket 
fees;  they  contending  for  them,  and  the  comptroller  of  the  tieasnry  deny- 
ing their  right  to  them.  At  last  the  matter  was  brought  into  the  courts, 
and  the  supreme  court  decided  that  commissioners  were  entitled  to  such 
fees.  In  a  few  months  thereafter  congress  passed  the  act  of  August  4, 
1886,  in  which  it  makes  a  deficiency  appropriation  to  pay  commision- 
ers'  fees,  and  for  other  purposes,  and  in  which  act  it  takes  occasion  to- 
say  that  commissioners  shall  not  be  entitled  to  any  docket  fees.  Is  there 
any  other  conclusion  than  that  the  reason  and  spirit  of  that  act  was  to- 
meet  the  decision  of  the  supreme  court,  and  to  finally  settle  by  a  le^sla- 
tive  declaration  the  question  in  controversy?  Again,  it  is  contended  that 
inasmuch  as  congress  did  not  continue  the  proviso, — or  exception,  as  it 
is  called, — ^in  the  appropriation  bill  for  the  year  ending  June  30,  1887, 
the  act  of  August  4,  1886,  had  the  efiect  only  to  suspend  section  828 
temporarily.  It  seems  to  me  the  fact  that  the  provision  denying  th& 
payment  of  docket  fees  to  commissioners  was  omitted  from  the  appropri- 
ation bill  for  the  year  ending  June  80, 1887,  is  a  very  strong  argument 
to  show  that  the  intention  of  congress  was  to  abrogate  the  statute  allow- 
ing such  fees  by  adopting  the  provision  on  that  subject  to  be  found  in  the 
act  of  August  4)  1886,  which  we  have  been  considering.  And  this  argu- 
ment is  strengthened  by  the  fact  that  both  acts  were  passed  on  the  same 
day,  August  4, 1886.  See  24  St.  at  Large,  222,256.  Docket  fees  hav- 
ing been  abolished  by  one  act  passed  on  that  day,  there  was  no  reason 
for  another  act  to  the  same  efiect,  on  the  same  day.  I  cannot  adopt  the 
view  contended  for  by  the  petitioner  unless  I  eliminate  from  the  act  the 
words,  "they  shall  not  be  entitled  to  any  docket  fees,"  which  congress 
has  inserted.  My  duty  is  to  give  them  effect.  Not  only  do  these  words, 
in  the  light  of  the  circumstances  under  which  they  were  used,  make  the 
intention  of  congress  manifest,  but  that  intention  is  plainly  repugnant  to 
the  former  statutes, — sections  828,  847, — as  construed  by  the  supreme 
court.  My  opinion,  therefore,  is  that  the  later  statute  repealed  the  ear- 
lier, although  there  are  no  express  words  of  repeal  employed  in  it;  and  I 
am  constrained  to  hold  that  the  petitioner  is  not  entifled  to  recover  any 
docket  fees  in  this  suit.  U.  8.  v.  Fiaher,  109  U.  S.  143,  8  Sup.  Ct- 
Rep.  154;  U.  S.  v.  MUchdl,  109  U.  S.  146,  8  Sup.  Ot.  Rep.  151. 

Since  the  trial  in  this  case  the  charge  for  docket  entries  has  been  aban- 
doned and  withdrawn. 

By  an  order  of  the  circuit  court  in  this  dbtrict  commissioners  are  re* 
quired  to  forward  to  the  derk  of  the  United  States  circuit  court  a  tran- 
script or  certified  copy  of  the  proceedings  in  every  case  on  their  docket. 
For  this  copy  I  think  they  are  entitled  to  be  paid  at  the  rate  of  10  cents 
a  folio,  and  for  the  certificate  to  it  15  cents  a  folio.  I  find  that  such 
copy  averages  two  folios,  and  that  the  charge  made  by  the  petitioner  for 
the  certificate  is  correct.  Rev.  St.  §§  828,  847.  The  same  order  of  the 
circuit  court  requires  a  commissioner  to  make  out  and  forward  to  the 
clerk  of  the  court,  at  the  end  of  each  month,  a  report  in  duplicate  of  all 
cases  instituted  or  examined  during  the  month.     The  petitioner  has- 
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charged  a  fee  for  a  monthly  report  in  each  case.  This  is  not  Correct. 
He  is  not  required  to  make  a  separate  monthly  report  in  each  case,  bat 
he  is  required  to  make,  at  the  end  of  each  months  one  report  of  all  cases 
had  during  the  particular  month.  For  this  report  made  in  duplicate  he 
is  entitled  to  15  cents  a  folio,  and  for  the  certificate  attached  thereto  16 
cents. 

In  conclusion  I  find  that  the  fees  to  which  petitioner  is  entitled  on  the 

accounjb  sued  on  amount  in  the  aggregate  to  $477.26.     But  he  admits 

having  been  paid  on  this  account  the  sum  of  $296.26.    Judgment  will 

'  therefore  be  entered  in  his  &vor  for  the  sum  of  $181,  being  the  balance 

found  to  be  due  on  the  account. 

I  have  carefully  and  critically  examined  the  account  and  the  papers 
therewith  submitted  in  evidence  in  this  cause,  and,  after  mature  consid- 
eration, have  prepared  an  opinion  of  unusual  length,  I  could  hardly 
have  done  less  and  covered  all  the  points  presented  in  the  cause,  which 
I  desired  to  do  because  of  their  importance  to  the  United  States,  to  the 
petitioner,  and  to  all  others  of  like  interest  with  the  petitioner. 


Williams  r.  United  States. 

(Diairict  Court,  D.  Maryland.    Pebruary  34, 1888.) 

Elections  and  Voteks—Supbbvisors— Compensation— Rev.  St.  U.  S.  §§  2013, 


The  compeixsation  of  a  superyisor  of  elections  appointed  under  section  2013 
is,  by  section  2031,  limited  to  $50,  notwithstanding  he  may,  in  the  perform- 
ance of  his  duties,  have  necessarily  served  more  than  10  days. 
i^yUabuB  by  the  Court.) 

At  Law. 

John  A.  Williams  brings  this  action  against  the  United  States,  under 
ihe  act  of  March  3,  1887,  to  recover  compensation  beyond  the  sum  al- 
lowed for  services  as  supervisor  of  elections  in  the  city  of  Baltimore. 

John  E.  Bennett^  for  petitioner. 

Thomas  O.  Hayes  and  A.  Stirling  Pennington^  for  the  United  States. 

Morris,  J.  This  is  a  suit  by  a  supervisor  of  elections,  appointed  un- 
-der  section  2012  of  the  United  States  Revised  Statutes,  to  recover  froni 
the  United  States  compensation  beyond  and  in  addition  to  the  sura  of 
-$50,  upon  the  ground  that  he  was  necessarily  employed  in  the  perform- 
ance of  his  duties  for  a  longer  period  than  10  days. 

The  United  States,  by  its  demurrer,  admits  the  statement  of  the  plain- 
tiff that  he  was  duly  appointed  and  qualified  and  served  as  supervispr 
of  elections  in  the  city  of  Baltimore  for  19  days  in  the  months,  of  Sep-, 
tember  and  October,  1886,  but  denies  that  his  service  for  19  days  gives 
ithe  plaintiff  a  cause  of  action  against  the  United  States  for  more  than  the 
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sum  of  $50,  for  which  amount  the  plaintiff  admits  he  has  been  already 
satisfied,  partly  by  payment  and  partly  by  a  judgment  against  the  United 
States.  In  my  opinion  the  plaintiff,  by  his  service,  acquired  no  legal 
right  of  action  against  the  United  States  for  more  than  $50.  In  accept- 
ing the  employment  under  the  provisions  of  the  act  of  congress,  he  ac- 
cepted also  the  rate  of  compensation  fixed  by  the  act.  It  is  provided  by 
section  2031  that  there  shall  be  paid  to  him  compensation  at  the  rate  of 
five  dollars  a  day  for  each  day  he  is  actually  on  duty,  not  exceeding  10 
days.  This  is  equivalent  to  saying  that  his  maximum  pay  for  perform- 
ing all  the  services  required  of  him  under  the  law  shall  be  $50.  The  act 
has,  as  I  read  it,  fixed  and  limited  the  compensation  to  $50,  and  the 
plaintiff  cannot  have  a  right  of  action  for  more  than  the  maximum  sum 
so  allowed.  I  sustain  the  demurrer,  and  enter  judgment  for  the  United 
States. 


United  States  v.  Fobd. 
{DittHet  Court,  W.  D.  North  Carolina,    February  Term,  1888.) 

1.  RBflOUa—lNDIOTMENT  FOR— CBRTAmTT. 

An  indictment  charging,  in  the  exact  words  of  Rev.  St.  U.  S.  g  8177,  that 
defendant  ''did  forcibly  attempt  to  rescue"  property  seized  by  a  revenue  col- 
lector, does  not  state  with  sufficient  certainty  wnat  acts  were  done  by  defend- 
ant that  constituted  the  attempt  charged. 

2.  Same. 

A  conviction  on  such  indictment,  although  fully  warranted  by  the  evidence, 
will  be  arrested  on  motion,  the  want  of  certainty  not  being  waived  by  failure 
to  demur. 

On  Motion  in  Arrest  of  Judgment. 

This  is  a  criminal  action  against  George  Ford.  The  indictment 
charges  that  defendant  "did  forcibly  attempt  to  rescue''  certain  property 
seized  by  a  revenue  collector.  Defendant,  being  convicted,  moves  in 
arrest  of  judgment  for  want  of  certainty  in  the  indictment. 

H.  G.  Jmesy  U.  S.  Atty.,  and  Q.  F.  Bason,  Asst.  U.  S.  Atty.,  for  the 
United  States. 

D.  A.  Covington  and  F.  L  Ofbome,  for  defendant. 

Dice,  J.  The  question  of  law  presented  as  the  ground  for  this  mo- 
tion has  produced  some  conflict  and  confusion  in  judicial  opinions,  but 
I  think  it  has  been  settled  by  a  decided  weight  of  authority. 

The  principle  has  often  been  judicially  announced  that  at  common 
law  an  attempt  to  commit  a  felony  is  a  misdemeanor,  and  an  attempt  to 
c6mmit  a  misdemeanor  is  itself  a  misdemeanor.  The  difficulty  has  been 
in  defining  an  attempt  to  commit  a  crime  with  satisfactory  accuracy,  as 
each  case  was,  in  a  greater  or  less  degree,  dependent  on  its  own  circum- 
stances.    An  effort  to  make  a  general  definition  of  such  offense  has,  there- 
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fore,  always  been  vague  and  indefinite.  A  mere  intention  to  commit  a 
crime  does  not  render  a  person  amenable  to  law.  It  must  be  manifested 
by  some  accompanying  act  of  willful  wrong  or  culpable  negligence  to 
make  it  criminal  in  law.  A  man's  motives  and  intentions  can  only  be 
properly  inferred  from  the  means  which  he  uses,  and  the  acts  which  he 
does.  An  attempt  imports  something  done  towards  the  accomplishment 
of  a  conceived  purpose,  without  success.  An  attempt  to  commit  a  crime 
is  an  incomplete  effort  made  by  some  act  intermediate  to  a  criminal  in- 
tention and  a  consummated  crime.  The  intention  of  the  actor  can  aJone 
be  clearly  ascertained  by  the  movements  which  he  has  made  to  com- 
plete his  design.  The  criminal  nature  of  an  ofifense  is^a  conclusion  of 
law  derived  from  the  facts  and  circumstances  of  the  case.  In  an  at- 
tempt to  commit  a  crime,  the  acts  and  words  of  a  wrong-doer  are,  there- 
fore, essential  ingredients  to  constitute  an  offense,  and  show  the  purpose 
he  had  in  view.  The  word  "attempt"  is  generally  used  in  the  law  in 
describing  the  offense  of  an  unsuccessful  effort  to  commit  a  crime;  but 
it  has  no  technical  meaning  importing  sufficient  legal  certainly  as  to  the 
manner,  the  means  used,  and  the  intention  of  the  wrong-doer.  Its  force 
and  effect  in  an  indictment  was  dependent  upon  a  statement  of  the  facts 
and  circumstances  that  accompanied  and  constituted  the  illegal  effort  al- 
leged. An  assault  is  an  attempt  to  do  some  personal  violence  to  another, 
and  the  word  "assault"  has  acqnired  a  technical  signification  that  im- 
ports an  allegation  of  intentional  violence  and  illegality.  This  definite 
technical  meaning  of  the  word  makes  it  unnecessary,  in  an  indictment 
for  an  assault  with  intent  to  commit  a  crime,  to  describe  such  offense 
with  the  same  particularity  that  would  be  required  in  an  indictment  for 
the  commission  of  the  crime  itself.  In  the  indictment  now  before  us, 
for  an  attempt  to  rescue  spirituous  liquors  duly  seized  by  the  officers  of 
the  law,  if  it  had  been  alleged  that  such  attempt  was  made  by  an  assault 
upon  such  officers  while  in  the  discharge  of  their  official  duty,  such 
allegation  would  have  been  sufficiently  definite,  and  would  have  been 
supported  by  the  evidence  offered  on  the  trial. 

In  2  Whart.  Grim.  Law,  §  2686,  there  is  a  definition  of  an  indictable 
attempt  to  commit  a  crime,  and  it  is  as  full  and  accurate  as  can,  prob- 
ably, be  made;  but  Mr.  Wharton  says,  in  a  subsequent  section,  (2703,) 
"Attempt  is  a  term  peculiarly  indefinite." 

The  indefinite  nature  of  the  offense,  at  common  law,  of  an  attempt  to 
commit  a  crime,  has  induced  the  enactment  of  many  statutes  in  England 
and  this  country,  setting  forth,  in  express  t«rms,  what  acts  shall  con- 
stitute an  attempt  to  commit  the  crimes  referred  to  in  such  statutes.  In 
a  case  not  thus  specifically  defined,  the  offense  of  an  attempt  to  commit 
a  crime,  although  declared,  in  general  terms,  in  a  statute  as  a  crime,  re- 
mains as  at  common  law,  and  its  nature  is  dependent  upon  its  peculiar 
circumstances,, and  they  must  be  distinctly  alleged  in  an  indictment. 
The  overt  acts  or  words  that  indicate  the  intention  of  the  alleged  wrong- 
doer must  be  considered  by  the  jury,  upon  the  evidence,  in  determining 
the  essential  question — ^whether  such  intention  was  criminal.  Every- 
thing necessary  to  be  proved  must  be  alleged. 
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Brevity  in  pleading  is  very  desirable  in  criminal  cases,  and  unneces- 
sary prolixity  in  the  manner  of  statement  should  be  carefully  avoided; 
but  every  matter  l^ally  essential  to  constitute  the  offense  must  be  so 
definitely  alleged  as  to  be  clearly  intelligible.  The  want  of  specific  aver- 
ment cannot  be  supplied  by  implication.  It  is  not  waived  by  th^  fail- 
ure of  the  defendant  to  avail  himself  of  a  demurrer,  or  a  motion  to  quash, 
and  it  is  not  cured  after  verdict  by  any  United  States  statute  of  jeof- 
ails. There  are  many  non-essential  matters  that  are  often  found  in  in- 
dictments that  may  be  regarded  as  surplusage,  while  there  are  others 
that  must  be  proved  as  allied,  or  there  will  be  a  fatal  variance  on  the 
trial. 

A  person  indicted  for  crime  has  a  constitutional  right  "to  be  informed 
of  the  nature  and  cause  of  the  accusation,"  by  having  the  offense,  and 
the  facis  that  constitute  it,  plainly  and  fully  alleged  in  the  indictment, 
so  that  he  may  have  a  reasonable  opportunity  of  introducing  evidence,, 
and  making  defense  before  a  jury  that  can  investigate  the  facts,  and  a 
court  that  can  see  whether  the  facts  alleged  constitute  the  crime  charged. 

Every  indictment  should  show  that  an  offense  has  been  committed,  and 
how  committed,  so  that  the  defendant  may  have  all  the  privileges  humanely 
accorded  by  law  to  all  persons  accused  of  crime, — a  motion  to  quash 
the  indictment,  a  demurrer  to  the  indictment,  a  fair  trial  before  a  well- 
informed  jury,  a  motion  in  arrest  of  judgment,  a  writ  of  error,  and  full 
security  against  a  second  prosecution  for  the  same  offense. 

In  the  case  U.  S.  v.  Cruikshanky  92  U.  S.  542,  Chief  Justice  Waitr 
announced  in  clear,  precise,  and  comprehensive  terms,  the  requisites  of 
a  good  and  sufficient  indictment,  as  settled  by  many  adjudications;  but 
I  deem  it  unnecessary  to  quote  the  language  so  carefully  and  accurately 
employed,  and  so  easily  accessible  to  the  legal  profession. 

In  some  cases  words  spoken  are  acte  sufficient  to  constitute  an  attempt 
to  commit  a  crime,  if  they  are  of  such  a  character  as  to  be  well  calcu- 
lated and  adapted  to  accomplish  the  crime  intended.  Thus,  threats  of 
immediate  personal  violence,  made  against  a  reasonably  prudent  and 
firm  officer  of  the  law,  while  in  the  discharge  of  his  l^al  duty,  well  cal- 
culated to  intimidate  him,  and  make  him  desist  from  further  effort  to- 
execute  the  mandate  of  the  law,  if  they  are  unsuecessfnl,  constitute  the 
offense  of  an  attempt  to  obstruct,  hinder,  or  resist  the  execution  of  legal 
process. 

As  such  threatening  words  do  not  constitute  the  gist  of  the  offense, 
they  need  not  be  set  forth  with  particularity  and  accuracy  in  an  indict- 
ment. The  substance  and  purport  will  be  sufficient.  A  general  allega- 
tion of  verbal  thr^ts  of  personal  injury  would  be  sustained  by  proof  of 
any  words  of  the  defendant  calculated  to  show  a  purpose  of  immediate 
violence  if  the  unlawful  demands  of  the  wrong-doer  are  not  complied 
with  by  the  officer. 

There  are  many  cases  where  a  wrongful  act  is  alleged  in  an  indictment, 
and  the  evidence  relied  on  to  prove  the  criminal  intention  of  the  wrong- 
doer consists  of  a  series  of  facts  of  a  kindred  nature,  constituting  but 
one  offense.     It  is  not  necessary,  in  such  cases,  that  each  fact  should  be^ 
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specifically  set  foi:th  and  described,  for  a  general  description,  reasonably 
including  the  series,  will  be  sufficient,  as  certainty  to  a  certain  intent  ia 
general  is  all  that  is  required  in  an  indictment  in  such  cases. 

This  class  of  cases  includes  such  offenses  as  common  barratry,  common 
scolds,  keeping  a  gaming-house,  a  disorderly  house,  a  house  of  ill  fame, 
the  carrying  on  .the  business  of  a  retail  liquor-dealer  without  paying  the 
special  tax,  and  other  offenses  of  a  like  nature,  where  continuous  acts 
and  duration  of  time  enter  into  and  constitute  crime.  U.  S.  v.  Howard, 
12  Myers,  Fed.  Dec.  §  2402.  There  are  other  special  and  peculiar  of- 
fenses referred  to  and  explained  in  U.  S.  v.  Oooding,  12  Wheat.  460; 
The  King  v.  Higgins,  2  East,  5;  17.  S.  v.  SimmonSy  96  U.  S.  360;  but  they 
only  form  exceptions  to  the  general  and  salutary  rule  of  the  common 
law,  that  an  indictment  must  contain  allegations  of  the  facts  necessary 
to  constitute  the  criminal  charge  preferred,  expressed  with  reasonable 
precision,  directness,  and  fullness,  so  as  to  enable  the  person  accused  to- 
avail  himself  of  such  l^al  defenses  as  may  be  in  his  power. 

There  is  another  dass  of  cases  which  do  not  come  within  this  general 
rule  as  to  the  sufficiency  of  indictments: 

*'When  a  statute  makes  a  particular  act  an  offense,  and  sufficiently  describes 
it  by  terms  having  a  definite  and  specific  meaning,  without  specifying  the 
means  of  doing  the  act,  it  is  enough  to  charge  the  act  itself  without  its  attend- 
ant circumstances."    State  y.  George,  93  N.  G.  567,  and  cases  cited. 

The  indictment  in  the  case  before  us  ^charges  the  offense  in  the  words 
of  the  section  of  the  United  States  Revised  Statutes  (3177)  upon  which 
it  is  based;  but  such  words  are  not  sufficient,  as  they  do  not  define  the 
offense  with  proper  accuracy  for  certainty  of  allegation  in  an  indictment. 
The  words  "did  forcibly  attempt  to  rescue"  import  some  means  of  un- 
lawful violence;  but  they  do  not  distinctly  specify  any  act  done.  The 
offense  alleged  is  substantially  an  attempt  to  commit  a  forcible  treepase  by 
endeavoring  to  retake  property  that  had  been  duly  seized,  and  was  then 
in  the  proper  custody  of  the  officers  of  the  law.  In  a  civil  suit  for  a 
trespass  the  words  "with  force  and  arms"  are  sufficient  in  a  declaration, 
but  they  are  not  sufficient  in  an  indictment  for  a  "forcible  trespass."  In 
such  a  case  it  must  be  charged  and  proved  that  there  was  such  force,  or 
show  of  force,  as  was  well  calculated  to  prevent  or  overcome  any  resist- 
ance on  the  part  of  the  person  whose  rights  were  thus  violently  invaded. 

The  offense  allied  in  this  case  is  not  purely^  statutory,  but  has  rela- 
tion for  certainty  of  description  to  the  definition-  of  a  similar  offense  at 
the  common  law*  Upon  this  subject  the  supreme  court  of  the  United 
States  says,  in  U.  S.  v.  CarU,  105  U.  S.  611: 

"In  an  indictment  upon  a  statute  it  is  not  sufficient  to  set  forth  the  offense 
in  the  words  of  the  statute,  unless  those  words  of  themselves  fully,  directly, 
and  expressly^  without  any  uncertainty  or  ambiguity,  set  forth  all  the  elements 
necessary  to  constitute  the  offense  intended  to  be  punished;  and  the  fact  that 
the  statute  in  question,  read  in  the  light  of  the  common  law,  and  of  other  stat- 
utes of  the  like  matter,  enables  the  court  to  infer  the  intent  of  the  legislature, 
does  not'dispense  with  the  necessity  of  alleging  in  the  indictment  all  the  facts 
necessary  to  bring  tbe  case  within  that  intent. " 
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The  question  now  before  us  was  determined  by  Mr.  Justice  Miller, 
in  U.  S.  V.  Ulriciy  12  Myers,  Fed.  Dec.  §  2425.  It  has  also  been  de- 
cided by  the  supreme  court  of  this  state,  after  considering  several  cited 
cases.     In  StcUe  v.  CbJwn,  90  N.  C.  717,  Mr.  Justice  Ashe  said: 

"From  an  investigation  of  the  authorities  upon  the  subject,  our  conclusion 
is  that,  to  warrant  the  conviction  of  a  defendant  for  such  an. offense,  it  is  es- 
sential that  the  defendant  should  have  done  some  acts,  intended,  adapted,  ap- 
proximating, and  which  in  the  ordinary  and  likely  course  of  things,  would  result 
in  the  commission  of  a  particular  crime;  and  this  must  be  averred  in  the  in- 
dictment and  proved."    See,  also.  State  v.  Brown,  95  N.  0.  685. 

The  evidence  on  the  trial  of  this  case  was  amply  sufficient  to  warrant 
the  verdict  of  the  jury;  but  as  the  averments  in  the  indictment  are  not 
made  with  the  certainty  required  by  well-settled  rules  of  law  the  judg- 
ment must  be  arrested.     It  is  so  ordered. 


United  States  v.  Checilius. 

{DUtriGt  Court,  E.  D.  Missouri,  B.  D,    February  27, 1888.) 

Bajtks  Ain>  Banking— National  Banks— Making  False  Entries- Erasures^ 
Rev.  St.  U.  8.  §  6209. 

The  erasure  of  figures  constituting  part  of  a  number  already  written  on  an 
account-book  of  a  national  bank  and  the  writing  of  different  figures  in  place 
of  those  erased  constitutes  '^making  an  entry,"  within  the  meaning  of  Rev. 
8t.  U.  S.  §  5200,  making  it  a  misdemeanor  for  an  ofilcer  or  clerk  of  a  national 
bank  to  make,  with  intent  to  Injure  or  defraud,  any  false  entry  in  any  book, 
report,  or  statement  of  the  bank. 

On  Demurrer  to  the  Indictment.  ^ 

Thcmuxs  P.  Bashaw,  U.  S.  Dist.  Atty.,  for  the  United  States. 
C*  H.  Krum,  for  defendant. 

Thayer,  J.  The  demurrer  which  has  been  interposed  to  the  second, 
fourth,  and  sixth  counts  of  the  indictment  raises  the  question  whether 
the  erasure  of  one  or  more  figures  constituting  a  number  already  written 
on  the  books  of  account  of  a  national  bank,  and  the  writing  of  different 
figures  in  the  place  of  those  erased,  constitutes  "  making  an  entry," 
within  the  meaning  of  section  5209,  Rev.  St.  U.  S. 

That  part  of  the  section  material  to  the  present  inquiry  is  as  follows: 
"Every  president,  director,  cashier,  teller,  clerk,  or  went  of  any  (national 
banking)  association  •  ♦  ♦  who  makes  any  false  ntry  in  any  book,  re- 
port, or  statement  of  the  association,  with  intent  in  eil  ler  case  to  injure  or 
defraud  the  association,  or  any  other  company,  body  p  11  tic  or  corporate,  or 
any  individual  person,  or  to  deceive  any  officer  of  tl  b  association,  or  any 


agent  Appointed  to  examine  the  affairs  of  any  such 
shall  be  deemed  guilty  of  a  misdemeanor,"  etc. 


ssociation,    *    ♦ 


In  three  counts  of  the  indictment  under  conside  ation,  being  counts 


Nos.  1,  8|  and  5,  the  offense  is  charged  generally 


n  the  words  of  the 
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statute, — ^that  is  to  say,  the  defendant  is  accused  of  having  made  a  false 
entry  on  three  several  occasions  in  the  "General  Balance  Book  of  the  As- 
sociation," whereby  the  actual  amount  of  cash  on  hand  at  the  close  of 
business  on  said  three  days  was  largely  exaggerated.  In  counts  Nos.  2, 
4,  and  6,  the  defendant  is  accused  of  making  false  entries  in  the  same 
book,  and  on  the  same  days,  as  in  counts  Nos.  1,  8,  and  5;  but  the 
manner  of  making  the  eh  tries  is  particularly  described,  and  as  described 
the  false  entries  consisted  in  the  erasure  of  certain  figures  of^  numbers 
previously  written,  and  the  substitution  of  different  figures  in  tKeir  place. 
For  example,  it  is  alleged  that  the  first  two  figures  of  the  number 
(136,302)  representing  the  amount  of  cash  on  hand  on  a  given  day  were 
erased,  and  the  figures  2  and  9  substituted,  whereby  the  number  be- 
came 296)302.  It  is  obvious  that  the  two  sets  of  counts  relate  to  the 
same  transactions,  there  being  only  three  false  entries  involved  in  the  six 
counts.  Therefore,while  the  demurrer  only  professes  to  question  counts 
2,  4,  and  6,  it  really  challenges  the  whole  indictment;  for  if  the  erasure 
of  figures  and  the  substitution  of  others  in  their  stead  is  not  in  effect 
'' making  an  entry,"  within  the  meaning  of  section  5209;  then,  as  no  en- 
try has  been  made,  no  offense  has  been  committed  which  is  punishable 
under  either  count  of  the  indictment. 

The  contention  on  behalf  of  the  defendant  is  that  the  indictment 
merely  charges  an  alteration  of  an  entry  previously  made  which  was 
correct  when  made,  and  that  the  statute  has  not  made  it  an  offense  to 
alter  an  entry,  even  though  the  books  of  the  association  are  thereby  fal- 
sified. As  there  are  no  adjudications  applicable  to  the  question  at  issue 
it  must  be  decided  by  a  fair  interpretation  of  the  phrase  "  make  any 
false  entry,"  and  also  by  a  due  consideration  of  the  purpose  of  the  statute, 
and  the  mischiefs  intended  to  be  guarded  against.  In  section  5209  the 
word  "entiy"is  used  with  reference  to  books  of  account,  reports,  and 
statements.  When  used  in  such  connection  Webster  defines  the  word 
as  "the  act  of  making  or  entering  a  record;"  that  is  to  say,  the  act  of 
making  a  record  of  a  fact  or  transaction.  But  in  section  5209  it  is  ob- 
viously used  to  denote  the  result  of  the  act,  rather  than  the  act  itself. 
It  signifies  that  which  is  written,  be  it  words  or  figures,  and  if  that 
which  is  so  written  misrepresents  tiie  fact  or  transaction  which  it  was  in- 
tended to  authenticate,  then  it  is  a  false  entry,  within  the  meaning  of 
the  statute.  When  a  person  makes  an  entry  in  books  of  account,  the 
act  may  involve,  and  oftentimes  does  involve,  an  alteration  of  an  entry 
previously  made;  but  the  act  does  not  lose  its  character  on  that  account. 
An  entry  is  made,  notwithstanding  the  fact  that  a  previous  entry  is  al- 
tered. Adopting  the  definition  before  stated  of  the  words  " entry"  and 
"false  entry,"  it  appea>rs  to  me  that  a  person  makes  a  false  entry,  within 
fhe  meaning  of  the  statute,  who  erases  one  or  more  figures  from  a  nuni- 
ber  already  written  in  a  book  of  account,  and  writes  other  figures  in  lieu 
thereof,  so  that  the  fact  intended  to  be  recorded  is  falsified.  I  can  see 
no  substantial  difference  between  erasing  certain  figures  of  a  number,  and 
writing  different  ones  in  their  place,  and  making  an  entry  every  part  of 
which  is  in  the  writer's  handwriting.     The  act  in  question,  as  I  conceive. 
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may  be  correctly  termed  either  the  alteration  of  an  entry  or  the  making 
of  an  entry.  It  may  appropriately  be  said  of  such  an  act  that  an  "entry 
has  been  made"  rather  than  "altered,"  because  a  new  number  is  the  re- 
sult of  the  act,  and  for  the  reason  that  a  new  record  is  created  which 
bears  different  testimony  as  to  the  fact  or  transaction  intended  to  be  au- 
thenticated. If  attention  is  paid  to  the  purpose  which  underlies  the  law 
under  which  the  indictment  is  framed,  there  is'ample  ground  to  base  an 
inference^  that  the  construction  above  given  is  in  accordance  with  the 
legislative  intent.  The  statute  was  obviously  enacted  to  prevent  bank 
officials  and  employes  from  concealing  the  actual  financial  condition  of 
national  banking  associations,  by  means  of  a  falsification  of  any  of  the 
books  of  account  or  statements  or  reports  which  they  are  by  law  required 
to  make.  With  tliis  purpose  in  view,  it  cannot  be  supposed  for  a  mo-" 
ment  that  the  law  was  framed  with  a  view  of  punishing  persons  who 
made  original  false  entries,  and,  at  the  same  time,  of  exempting  from 
punishment  those  who  falsified  correct  entries  previously  made,  by  eras- 
ing figures  and  substituting  different  ones  in  their  stead.  I  think  it  is 
too  clear  for  argument  that  congress  intended,  at  least,  to  punish  such 
iicts  as  are  described  in  the  second,  fourth,  and  sixth  counts  of  the  in- 
dictment, and  I  am  furthermore  of  the  opinion  that,  by  the  prohibiting 
^*the  making  of  any  false  entry,"  and  imposing  a  penalty  for  so  doing, 
they  have  used  language  fully  adequate  to  that  purpose. 

For  the  purpose  of  showing  that  congress  did  not  intend,  by  section 
5209,  to  make  it  an  offense  to  alter  entries  in  the  books  of  national  banks, 
my  attention  was  called,  on  the  argument,  to  numerous  sections  of  the 
Revised  Statutes,  whereby  it  has  been  made  an  offense  against  the  United 
States  to  alter  public  books,  documents,  and  instruments,  such  as  court 
records,  surveys,  maps,  patents,  bonds,  treasury  notes,  powers  of  attor- 
ney, money-orders,  etc.  An  examination  of  each  of  those  sections — 
6394,  5411,  5414,  5415,  5416,  5418,  and  5463— shows,  however,  that 
in  every  instance  the  word  "alter"  was  aptly  used;  in  every  instance 
there  was  an  apparent  necessity  for  the  use  of  the  Word  "alter,"  as  it  de- 
scribed an  act  not  distinctly  covered  or  embraced  by  any  preceding  word. 
But  in  the  section  under  consideration  there  was  no  apparent  need  of 
making  use  of  any  additional  words  or  phrases.  The  section  prohibits 
^very  officer  or  employe  of  a  national  bank  from  making  "any  false  en- 
try in  any  book,  report,  or  statement."  The  language  so  used  was  suf- 
ficiently comprehensive  to  forbid  a  falsification  of  the  books  of  a  na- 
tional bank  in  any  manner,  whether  it  was  accomplished  by  an  original 
false  entry  or  by  changing  an  entry  already  made.  In  either  event  it 
would  be  necessary  to  write  in  the  books, — ^to  make  an  entry  of  some 
sort, — and  if  the  words  or  figures  so  written  falsified  the  fact  or  tran- 
saction intended  to  be  authenticated,  the  act  would  necessarily  be  within 
the  prohibition  of  the  statute. 

As  a  further  reason  for  sustaining  the  demurrer  it  was  suggested  that 
the  acts  described  in  the  second,  fourth,  and  sixth  counts  may  have 
amounted  to  a  forgery.  I  assume  that  by  this  counsel  intended  to  say 
that  if  the  act  amounted  to  a  forgery  defendant  cannot  be  punished  un- 
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der  section  5209,  although  the  act  falls  within  the  provision^  of  that 
section.  With  reference  to  such  suggestion  it  is  sbflBcient  to  eay  that  if 
it  be  conceded  that  a  falsification  of  the  books  of  a  national  bank,  com- 
mitted under  such  circumstances  as  to  amount  to  a  forgery,  could  not 
be  punished  under  section  5209,  yet  such  concession  cannot  avail  the 
defendant  on  demurrer,  for  the  reason  that  the  demurrer  admits' the 
facts  pleaded  in  the  indictment;  and  as  the  offense  is  there  stated,  it 
clearly  did  not  amount  to  a  forgery.  In  re  Windsor ^  6  Best  &  S.  522, 
10  Cox,  Crlm.  Cas.  118;  State  v.  Young,  46  N.  H.  266;  1  Bish.  Crim. 
Law,  §  586.  • 

I  think  the  demurrer  should  be  overruled,  and  it  is  so  ordered. 


Seibebt  Cylinder  Oil-Cup  Co.  i;.  Michigan  Lubricator  Co. 

Same  v.  Qrace  et  aU 

(OireuU  Court,  E.  D.  Michigan.    February  8, 1888.) 

Patents  for  Invention— Applioatiow  for  Injunction— SusTAnnBD  Patent— 

EvmBNCS  TO  OVERTHOW  PRESUMPTION  OF  VALroiTT. 

Upon  an  application  for  a  preliminary  injunction  in  an  action  for  infringe- 
ment of  a  patent,  the  validity  of  which  has  been  sustained  in  three  former 
suits,  defendant,  a  witness  and  party  in  one  of  the  former  suits,  corroborated 
by  one  other  witness,  testified  that  a  machine  identical  with  the  one  used  by 
him  was  perfected  and  in  use  more  than  two  years  prior  to  the  issuance  of 
plaintiff's  patent,  but  admitted  that  he  did  not  apply  for  a  patent  for  more 
than  nine  years  after  perfecting  his  invention,  and  the  evidence  tended  to 
show  that  the  invention  as  patented  by  him  differed  essentially  from  the  one 
originally  used.  Held^  that  this  testimony  not  having  been  introduced  in  the 
former  suits,  does  not  establish  prior  invention  and  use  be^rond  a  reasonable 
doubt,  so  as  to  overcome  the  presumption  arising  from  the  issuance  of  plain- 
tiff's patent,  supported  by  three  adjudications  in  his  favor. 

In  Equity.  On  motion  to  dissolve  an  injunction,  and  motion  for  in- 
junction. 

On  motions  for  injunctions  under  the  Gates  "Sight-Feed  Lubricator  Pat- 
ent, No.  138,243,  of  April  29,  1873.  An  interference  proceeding  was 
had  in  the  patent-office,  in  1880,  between  ParshaU  and  others,  who  are 
strangers  to  these  suits.  The  record  in  the  interference  proceeding  was 
stipulated  into  the  case  of  OUrOap  Oo.  v.  Lubricator  Co,,  10  Fed.  Rep. 
677,  in  which  the  patent  was  sustained  on  final  hearing.  Subsequently, 
new  defenses  having  arisen,  a  suit  was  commenced  under  this  patent 
against  William  Burlingame,  the  agent  of  the  Detroit  Lubricator  Co., 
and  counter-suits  were  commenced  by  the  Detroit  Lubricator  Co.,  against 
the  vendees  of  the  complainant.  The  prior  proceedings  in  the  patent- 
office  and  in  the  PhiUipa  Gaae  were  stipulated  into  this  Burlingame  Case. 
Parshall  was  again  examined,  and  his  allegeii  anticipation  further  in- 
quired into.  This  case  was  argued  at  length ,  and  taken  under  advisement, 
and,  having  been  held  under  advisement  for  seven  months,  was  settled, 
v.34F.no.l— 3 
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the  settlement  involving  a  consent  decree  sustaining  the  Gates  patent. 
Subsequently  complainant  commenced  suit  against  Nightingale.  All  the 
prior  proceedings  and  proof  were  stipulated  into  this  case,  and  on  final 
hearing  the  patent  was  sustained.  Vide^  82  Fed.  Rep.  171.  On  the 
strength  of  ti:iese  cases  suit  was  begun,  and  on  motion,  an  injunction 
pendente  lite  was  issued  November  27,  1887,  as  to  the  Michigan  Lubri- 
cator Co.,  and  subsequently  a  motion  was  made  and  presented,  and  is 
now  re-presented,  for  an  injunction  pendente  lite  as  to  Grace  and  Parshall. 
The  defendants  here  relied  upon  affidavits  to  establish  the  ptjAlic  use  and 
sale  for  more  than  two  years  ^rior  to  the  date  of  the  application  for  the 
Gates  patent,  of  lubricators  made  and  sold  by  defendant  Parshall  which, 
it  is  alleged,  involved  the  patentable  subject-matter  of  the  Gates  patent. 
Parshall  took  out  a  patent  involving  the  subject-matter  of  this  contro- 
versy, in  1879.  Defendants'  contention  is  that  the  testimony  establish- 
ing the  statutory  defense  of  prior  public  use  and  sale  by  ParJiaU  in  1869 
has,  in  the  prior  proceedings,  been  suppressed,  for  the  reasons  that,  if 
developed,  not  only  would  the  Gates  patent  be  defeated,  but  also  that  the 
Parshall  patent  of  1879  would  be  defeated,  but  that  now,  priority  of  in- 
vention having  been  established  in  favor  of  Gates,  Parshall  for  the  first 
time  presents  the  testimony  as  to  the  public  use  and  sale  of  his  device  in 
1869. 

(7.  /.  Emit,  J,  H.  Raymond^  and  Edmund  Wetmorey  for  complainant. 

John  B,  Corliss  and  Rodney  Mason^  for  Michigan  Lubricator  Co. 

WeUs  W.  Leggett,  for  Grace  and  Parshall. 

Jackson,  J.,  (praUy  after  stating  the  facts  as  above.)  From  the  facts  that 
have  been  presented  in  the  preceding  adjudications,  and  also  in  this  new 
evidence,  the  difficulty  grows,  of  course,  out  of  the  facts,  if  they  be  facts, 
connected  with  Baugh's  use  of  the  machine  in  1869-1870.  It  is  per- 
fectly clear  that  under  these  previous  adjudications, — ^the  PhiUips  Case, 
the  Burlingame  Case^  and  the  Nightingale  Case, — the  plaintiffs,  on  the 
original  applications,  presented  to  the  court  a  prima  facie  case, — ^a  clear 
prima  fade  case,  which  warranted  the  issuance  of  the  preliminary  in- 
junction. They  had  the  presumption  growing  out  of  the  issuance  of  the 
patent  on  the  29th  of  April,  1873,  in  favor  of  Gates,  and  that  presump- 
tion has  been  supported  by  three  adjudications.  It  is  true  that  in  the 
PhiUips  Case  all  the  questions  were  not  presented  that  could  have  been 
presented,  or  that  were  presented  in  the  subsequent  litigation.  We  come 
now  to  the  Burlingame  Case,  in  which  Mr.  Parshall  is  called  as  a  witness. 
In  that  case  Mr.  Parshall  testifies,  and  so  does  Mr.  WiUetts,  the  pattern 
maker,  that  the}'^  used  two  of  the  machines  of  the  character  indicated  in 
the  exhibit  to  his  testimony  in  that  case,  and  in  the  form  designated  by 
a  model  now  before  the  court.  Those  two  machines  were  used,  one  at 
the  copper-works  and  the  other  at  the  Champion  flour-mills.  It  is  per- 
fectly clear,  under  the  statements  of  the  witnesses  themselves  in  that 
case,  that  the  courts  were  justified  in  arriving  at  the  conclusion  that  ma- 
chines thus  introduced  at  the  Champion  mills  and  at  the  copper-works 
were  imperfect  and  defective,  and  were  not  a  completed  invention.     I 
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think  the  court  reasonably  reached  a  proper  conclusion,  and  we  will  not 
review  that  now.  They  had  the  facts  before  them,  and  Mr.  Parshall, 
the  alleged  original  inventor  was  before  them,  and  he  testified  to  the  use 
of  the  machines  in  those  two  instances.  Now,  if  human  testimony  is  to 
be  credited,  Willetts  and  Parshall  both  identified  the  machines  that  they 
made  in  1869  as  corresponding  identically  with  the  machine  here  pre- 
sented, and  which  was  tested  at  the  copper-works  and  at  the  Champion 
mills.  Mr.  Baugh  says, — and  the  difficulty  arises  on  Mr.  Baugh's  tes- 
timony,— Mr.  Baugh  says  that  was  not  the  machine  he  used,  at  least  not 
in  that  form.  Mr.  Baugh  identifies  the  form  of  a  difierent  machine  cor- 
responding with  a  photograph  now  presented,  and  which  the  proof  indi- 
cates, from  Mr.  Parshall's  own  statements,  previously  made,  was  made 
at  a  later  period  than  1869. 

Now,  what  was  Parshall  engaged  in,  and  what  are  the  probabilities? 
When  we  come  to  consider  evidence,  we  must  consider  probabilities. 
Mr.  Parshall  was  engaged  in  an  effort  to  invent  a  lubricator  that  would 
do  its  work,  and  conform  to  the  needs  of  the  business  and  of  the  trade. 
He  was  engaged  in  the  effort  to  invent  an  up-drop  lubricator,  and  we 
have  him,  according  to  the  testimony  of  Mr.  Baugh,  now  introduced,  as 
having  perfected  that  sort  of  a  machine  in  June,  1869,  and  yet  we  find 
Mr.  Parshall  postponing  an  application,  although  an  inventor,  and  en- 
gaged in  the  effort  at  inventing  and  discovering  that  want, — we  find 
him  failing  to  make  any  application  for  an  up-drop  lubricator  until  1878. 
Now,  is  it  not  probable  that  Mr.  Parshall  must  have  known  more  about 
this  than  any  other  living  man?  Is  it  probable  that,  if  he  had  had  a 
completed  invention  or  a  thing  that  performed  its  work  as  efficiently  as 
it  is  now  alleged  that  the  plaintiff's. does  he  would  have  postponed  his 
application  for  a  patent  upon  that  invention  until  1878,  when  he  pre- 
sented a  different  instrument.  The  probabilties  are  against  that  theory. 
Matters  of  importance  are  not  conducted  in  that  way.  Inventors  do  not 
act  in  that  way.  If  Mr.  Parshall  had  in  1869  what  is  now  claimed,  Mr. 
Parshall  would  undoubtedly  have  applied  for  a  patent  for  it.  The  prob- 
abilities from  Mr.  Parshall's  conduct,  and  the  probabilities  from  Mr.  Par- 
shalPs  previous  testimony,  are  all  very  decidedly  in  favor  of  the  fact  that 
Mr.  Baugh  is  in  some  way  mistaken  as  to  what  he  had  or  as  to  the  date 
at  which  he  had  it. 

Now,  in  addition  to  that,  the  abandonment  by  Parshall  is  some  evi- 
dence of  an  incomplete  instrument.  Looking  at  him  in  his  situation  as 
an  inventor  engaged  in  an  effort  to  make  a  machine  that  would  work, 
the  abandonment  of  the  Baugh  machine  is  evidence,  and  strongly  per- 
suasive evidence,  of  some  incompleteness  in  the  machine  itself,  such  as 
was  found  by  Judge  Lowell  and  by  Judge  Colt  in  the  preceding  cases, 
in  which  they  found  that  the  machine  as  used  at  the  copper-works  and 
at  the  Champion  mills  was  a  defective  and  incomplete  machine.  We 
have  this  BiTong  prima  fade  case  besides  the  presumption  of  the  patent, 
and  in  view  of  the  decisions  we  are  not  satisfied  that  Mr.  Baugh's  evi- 
dence breaks  down  that  aitong  prima  fade  case.  We  will,  therefore,  al- 
low the  injunction  to  stand. 
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As  to  laches,  I  ought  to  Bay  that  we  do  not  think  that  laches  can  be 
attributed  to  the  complainant  in  this  case,  under  the  facts  surrounding 
it.  Parties  are  not  required  to  litigate  at  all  points  at  the  same  time. 
They  may  give  notice  to  an  infringer  that  he  is  infringing,  and  from  that 
time  forward  no  acquiescence  will  be  presumed,  provided  the  suit  is  in- 
stituted within  a  reasonable  time.  There  are  cases  under  the  general 
equitable  doctrine  that  after  notice  of  a  superior  right  a  party  who  pro- 
ceeds proceeds  at  his  peril,  and  can  acquire  no  benefits  thereafter  as  against 
the  party  who  has  given  notice  of  his  superior  right.  We  think  the  doc- 
trine of  laches  has  no  foundation  in  this  case.  The  facts  fail  to  break 
down,  we  think,  the  strong  prima  facie  case  made  on  behalf  of  the  com- 
plainant. So  we  continue  the  injunction  in  the  case  against  the  Michi- 
gan Lubricator  Co.  and  order  an  injunction  to  issue  in  the  case  against 
Grace  and  Parshall. 

Brown,  J.,  (praUy.)  I  am  very  glad  to  have  had  the  assistance  of  the 
circuit  judge  in  this  case,  as  it  seems  to  me  a  very  close  one,  and  I  should 
have  hesitated  to  take  the  responsibility  of  continuing  this  injunction, 
if  I  had  not  been  advised  by  him  upon  this  hearing.  While  I  am  not 
free  from  doubt  with  regard  to  the  case,  I  think,  upon  the  whole,  the 
defendants  have  not  established  an  anticipation  of  this  patent  beyond  a 
reasonable  doubt.  I  should  not  be  surprised  that,  if  this  case  were  fur- 
ther heard,  it  might  resolve  itself  into  something  like  a  question  of  law. 
While  if  the  affidavits  produced  on  behalf  of  the  defendants  here  are  taken 
broadly  for  their  face  value,  the  anticipation  would  be  proven,  I  think 
that  we  should  look  upon  them  with  a  good  deal  of  suspicion.  The  de- 
fense really  is  that  Mr.  Parshall  made  certain  machines  in  1869  antici- 
patory of  this  device,  and  his  testimony  seems  so  to  indicate  this.  The 
reply  is  virtually  that  these  machines  were  not  operative,  and  so  Judge 
Lowell  found  with  regard  to  the  Champion  mills  end  the  copper-works 
machine, — that  they  burst  and  were  not  operative  devices.  The  testi- 
mony of  Mr.  Baugh  would  tend  to  show  that  the  machine  which  was 
put  into  his  mill  was  an  operative  device,  but  in  reply  to  that  it  may  be 
said  that  Mr.  Parshall,  who  is  engaged  in  the  patent  business,  who  is  an 
inventor  by  profession,  and  who  has  shown  himself  very  alert  to  secure . 
patents  for  his  own  benefit,  had  not  sufficient  confidence  in  this  machine 
to  induce  him  to  apply  for  a  patent  for  it  until  1878.  Now,  we  have  to 
consider  too,  in  this  connection,  the  fact  that  when  Parshall  was  exam- 
ined as  a  witness  in  the  other  cases,  and  in  his  interference  in  the  pat- 
ent-office, he  never  set  up  any  of  these  machines  except  those  which  were 
sold  to  the  Champion  mills  and  to  the  copper-works,  ind  no  allusion  is 
made  in  his  testimony  to  the  other  machines  upon  which  reliance  is  ' 
placed  in  this  case.  His  excuse  is,  as  1  understand,  hat  the  glass  was 
not  good  enough,  was  not  strong  enough,  to  make  the  nachine operative; 
that  while  the  same  thing  would  have  been  operativ  >  upon  a  low  pres- 


sure engine,  the  extra  pressure  of  the  steam  in  the  hij 
burst  the  glass,  and  rendered  the  machine  inoperati 


used  upon  that  class  of  engines.     His  explanation  am  )unts  to  this:  that 
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fhere  was  no  defect  in  the  construction  of  the  machine,  but  merely  in 
the  strength  of  the  glass.  Now,  that  may  be  a  question  of  law.  It  comes 
pretty  near  being  a  question  of  law,  whether  a  machine  can  be  said  to 
anticipate  another  machine  which  is  not  operative,  when  its  inopera- 
tiveness is  caused  by  reason  of  not  employing  sufficiently  strong  material. 
We  have  the  testimony  of  Mr.  Parshall  that  he  made  three  machines  like 
the  exhibit  in  the  Burlingame  Case^  now  produced,  and  no  mention  is 
made  of  other  devices  which  are  alleged  to  have  been  made  about  the 
same  time.  The  testimony  of  Mr.  Baugh  indicates  that  his  was  not  the 
one  that  was  used,  but  a  device  with  a  smaller  glass.  That  tends  to 
throw,  in  my  mind,  a  good  deal  of  doubt  upon  his  whole  testimony,  and 
I  find  it  impossible  to  reconcile  the  testimony  of  Mr.  Parshall  and  Mr. 
Baugh.  Was  his  a  machine  which  Mr«  Parshall  made?  Mr.  Baugh 
says  it  was.  Mr.  Parshall  said  he  had  but  one  set  of  patterns.  There 
is  a  mystery  here  I  do  not  understand,  and  in  reply  I  can  only  say  that 
I  do  not  think  there  is  any  equity  here  which  calls  upon  us  to  dissolve 
this  injunction.  Here  is  a  machine  for  which  Mr.  Gates  obtained  a  pat- 
ent in  1873,  and  they  have  been  making  that  machine  year  after  year 
for  14  or  15  years.  I  think  when  a  party  comes  in  at  this  late  day  and 
sets  up  practically  a  new  defense  to  this  patent,  that  he  ought  to  estab- 
lish it  beyond  a  reasonable  doubt.  I  think  that  the  equities  of  this  case 
are  entirely  with  the  complainant.  Of  course,  we  cannot  anticipate  what 
developments  may  be  made  when  these  witnesses  come  to  be  examined 
and  cross-examined,  but  upon  the  whole  my  own  conclusion  is,  although, 
I  confess,  not  without  some  doubt,  that  the  injunction  ought  to  be  con- 
tinued. 


MoRss  r.  Ufford  ei  ci. 

(Circuit  Court,  D.  Massachuseiis.    February  23, 1888.) 

Patbkts  fob  iNVBKTioNS—IinrRmGKMBNT— Dress  Forms. 

Letters  patent  No.  283.240.  issued  October  12. 1880,  to  John  Hall,  for  Im- 
proTements  in  dress  forms,  in  which  the  skirt  form  consists  of  ribs  suspended 
from  braces  hinged  at  each  end  to  a  movable  block,  supported  by  rests,  and 
sliding  up  and  down  an  upright  central  standard,  is  infringed  by  a  device  for 
the  same  purpose,  having  similar  standard,  ribs,  and  braces,  in  which  a  collar 
fixed  to  the  standard  takes  the  place  of  the  upper  block,  and  a  nut,  working 
on  a  thread  in  the  standard,  takes  the  place  of  the  lower  block,  such  collar 
and  nut  being  merely  an  equivalent  for  the  sliding  blocks  supported  by  rests. 

,   In  Equity.     On  bill  for  injunction, 
0.  F.  PerhvM^  for  complainant, 
J.  K,  Beach^  for  defendants. 

Colt,  J.  The  complainant  is  the  owner  of  letters  patent  No.  233,240, 
dated  October  12, 1880,  issued  to  John  Hall,  for  improvements  in  dress 
forms.     The  invention  relates  to  improvements  "by  means  of  which 
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every  part  of  the  device  is  rendered  adjustable,  so  that  it  may  be  applied 
to  a  dress  of  any  size  or  style,  and  fill  it  out  perfectly,  in  order  that  trim- 
ming may  be  placed  upon  it.**  The  patent  describes  both  a  waist  form 
and  a  skirt  form.  The  present  suit  is  confined  to  the  skirt  form.  The 
skirt  form  shows  a  series  of  upright  ribs  corresponding  in  general  outline 
to  the  skirt  of  a  lady's  dress,  surrounding  a  standard.  The  form  is  sus- 
pended from  the  outer  ends  of  several  series  of  braces,  the  inner  ends  of 
the  braces  being  provided  with  adjusting  mechanism  for  adjusting  them 
up  or  down  on  a  central  standard,  and  thereby  contract  or  expand  the 
entire  form,  or  by  adjusting  one  or  more  sets  of  braces  to  contract  or  ex- 
pand the  form  at  different  points.  The  defendants  are  charged  with  in- 
fringement of  the  second  claim  of  the  patent,  which  is  as  follows:  "In 
combination  with  the  standard,  a,  and  ribs,  c,  the  double  braces,  e*,  slid- 
ing blocks, /\/^,  and  rests,  h},  A*,  substantially  as  and  for  the  purpose 
set  forth."  This  claim  describes  the  hip  portion  of  the  skirt.  In  de- 
fendants' form  there  is  a  standard  like  HalPs,  and  surrounding  ribs  de- 
signed to  impart  shape  to  a  dress,,  and  so  arranged  as  to  be  adjusta- 
ble through  their  entire  length.  In  the  upper  or  hip*  portion  of  the 
form  there  are  found  the  series  of  double  or  oppositely  inclined  braces, 
such  as  are  seen  in  the  Hall  patent.  Claim  2  is  made  up  of  a  combina- 
tion of  five  elements,  and  it  is  apparent  that  defendants'  form  has  the 
standard,  the  ribs  or  their  equivalent,  and  the  double  braces  of  the  Hall 
patent.  The  question  of  infringefnent  turns  upon  whether  the  defend- 
ants' form  contains  the  sliding  blocks,  /*,  /^,  and  the  rests,  A',  A*.  In 
place  of  the  upper  sliding  block  and  rest  the  defendants  have  a  collar, 
which  is  fixed  to  the  standard,  and  in  place  of  the  lower  sliding  block 
and  rest  they  have  substituted  a  nut  and  threaded  standard.  The  outer 
ends  of  the  braces  are  hinged  to  this  fixed  collar,  instead  of  to  a  sliding 
block,  and  the  inner  ends  of  the  braces  are  hinged  to  the  nut  in  place  of 
a  sliding  block.  I  am  satisfied  that  these  adjusting  devices  are  substan- 
tially the  equivalent  of  each  other.  A  nut  and  threaded  standard  for 
adjusting  the  inner  ends  of  hinged  braces  was  a  known  equivalent  for  a 
sliding  block  and  rest.  This  is  shown  by  the  patent  granted  Charles 
Franke,  September  7,  1875.  So  the  fixed  collar  in  defendants'  form 
must  be  considered  the  equivalent  of  the  Hall  block  and  rest.  Assum- 
ing the  upper  rest  in  the  Hall  device  to  be  provided  with  a  thumb-screw, 
so  as  to  enable  it  to  be  adjusted  vertically  on  the  standard,  still,  when 
once  it  is  fixed,  it  does  not  differ  from  the  fixed  collar  of  the  defendants' 
device.  I  regard  this  change  made  by  the  defendants  as  a  formal  one. 
Confining  ourselves  strictly  to  the  second  claim  of  the  patent,  it  seems 
to  me  clear  that  the  defendants'  device  is  an  infringement  of  this  claim. 
There  is  nothing  in  the  prior  state  of  the  art  as  exhibited  in  the  record 
which  can  be  called  an  anticipation  of  the  HaU  patent,  though  each  of 
the  elements  of  the  second  claim,  with  the  exception,  perhaps,  of  the  ribs, 
is  found  to  be  old.  I  am  of  opinion  that  complainant  is  entitled  to  a 
decree,  and  it  is  so  ordered.     Decree  for  complainant. 
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ErATTS  €t  al.  V.  FiTZPATRICK  et  oZ. 

(OireuU  Court,  8.  D.  yew  York.    Febuary  24, 1888.) 

Patents  fob  Inventionb— Dbstgn  Patents-— CoRSBTfl— Patentability. 

The  design  patent  No.  13,620.  dated  February  18, 1883,  and  granted  to  Frank 
Walton,  being  a  design  for  corsets,  readily  distinguishable  by  ordinary  per- 
sons from  those  of  any  prior  design,  is  valid. 

In  Equity.     On  bill  for  injunction. 

Bill  for  injunction  by  Leopold  Kraus  et  (d.  against  James  G.  Fitzpatrick 
et  cd.^  for  infringement  of  design  patent  No.  13,  620,  dated  February  13, 
1888. 

Robert  H,  Duncan^  for  prators. 

Lawrence  E.  Sexton^  for  defendants. 

Wheeleb,  J.  This  suit  is  brought  upon  design  patent  No.  13,620, 
dated  February  13,  1888,  and  granted  to  Frank  Welton,  assignor  to  the 
orators,  to  run  seven  years,  for  a  corset.  The  principal  features  of  the 
design,  as  specified  in  the  daim,  are  a  ribbed  band  at  the  lower  edge,  ex- 
tending from  the  extreme  front  up  over  the  hip,  and  down  to  the  rear 
portion,  and  a  series  of  ribs  each  side  of  the  central  hip  line,  beginning 
at  the  top  and  extending  downward,  and  diverging  onto  the  ribbed  band. 
The  shape  given  to  the  corset  by  extending  the  lower  edge  up  over,  in- 
stead of  around,  the  hip,  appears  to  add  to  the  utility  of  the  corset  as  an 
article  of  manufacture,  as  well  as  to  its  appearance.  The  patent  is  not, 
however,  for  an  article  of  manufacture  as  such,  which  would  have  to  be 
taken  out  under  other  provisions  of  the  law  than  those  relating  to  design 
patents;  but  is  merely  for  the  new  appearance  given  to  the  article  by  con- 
structing it  according  to  the  design.  But  the  fact  that  a  corset  made  ac- 
cording to  the  design  would  have  that  utility  would  not  appear  to  make 
the  design  any  the  less  patentable,  if  in  itself,  as  a  design,  it  was  suffi- 
ciently new.  The  test  of  infringement  of  a  design  patent  appears  to  be 
the  existence  of  such  similarities  as  will  lead  ordinary  persons  to  think 
the  articles  in  question  are  the  same.  Gorham  Oo,  v.  Whiter  14  Wall. 
511;  Jennings  v.  Kibbe,  20  Blatchf.  853,  10  Fed.  Rep.  669.  The  test 
of  novelty  would,  therefore,  appear  to  be  the  existence  of  such  differ- 
ences between  articles  embodying  the  patented  design  and  those  existing 
before  as  would  be  recognized  by  the  same  class  of  persons.  Lehnbeuter 
V.  Hdthaua^  105  U.  S.  94.  The  nearest  approach  to  the  design  of  this 
patent  shown  by  the  evidence,  and  the  one  most  relied  upon  by  the  de- 
fendants, is  that  shown  in  the  patent  to  Paul  T.  Hertzog,  No.  12,773, 
dated  February  21, 1882.  That  has  the  ribbed  band  at  the  lower  edge, 
but  not  extending  up  over  the  hip  so  far;  and  it  does  not  have  the  se- 
ries of  ribs,  distinguishable  from  the  rest,  on  each  side  of  the  hip  line. 
Most  of  the  special  features  of  this  design  are  to  be  found,  separately,  in 
prior  things,  but  they  are  nowhere  combined  so  as  to  make  such  an  ef- 
fect as  a  whole;  and  that  is  what  is  to  be  looked  at.     Perry,  v.  Stairett 


Digitized  by 


Google 


40  FEDERAL  REPOBTEB* 

8  Ban.  &  A.  485.  As  a  matter  of  fact,  in  this  view,  it  dearly  enough 
appears  that  corsets  of  this  design  would  be  readily  distinguishable  by 
ordinary  persons  from  those  of  any  prior  design.  The  patent  appears, 
therefore,  to  be  valid.  Infringement  is  not  disputed,  and  is  dear;  so 
dear  that  it  shows  the  results  of  copying.  The  orators  are,  therefore, 
entitled  to  a  decree. 

Let  a  decree  be  entered  that  the  patent  is  valid;  that  the  defendants 
infringe;  and  for  an  injunction  and  an  account  according  to  the  prayer 
of  the  bill,  with  costs. 


Wblling  v.  La  Bau. 
{Oir&uit  Couri.  8.  D.  New  York.    February  25, 1888.) 

1.  Patbnts  fob  Ikvkntions— Infringement— Rbperbnce. 

Upon  a  reference  in  a  suit  for  infrintcement  of  reissued  letters  patent  No. 
5,940.  for  an  improvement  in  artificial  ivory,  consisting  of  shellac  and  talc  in 
substantially  equal  parts,  it  appeared  that  defendant  used  a  composition  of 
shellac  and  ''fioer  white. "  claimed  to  be  a  different  substance  from  talc,  and 
to  have  been  discovered  since  the  issue  of  the  patent  The  master  found 
that  "fiber  white"  had  all  the  physical  and  chemical  properties  of  talc,  and 
was  talc.  Held,  that  as  his  report  showed  there  was,  as  to  that  fact,  much 
conflicting  testimony,  his  finding  will  not  be  set  aside. 

d.  Same— Infringbment— Damages. 

Where  plaintiff's  invention  relates  to  anew  composition  of  matter,  and  the 
infringing  article  is  made  of  the  patented  material,  and  this  alone,  the  meas- 
ure of  the  patentee's  damages  is  the  entire  profit  he  would  have  made,  to  the 
extent  of  the  sales  by  defendant  of  the  infringing  article. 

On  Exceptions  to  Master's  Report. 

On  the  30th  of  June,  1882,  the  complainant,  William  M.  Welling, 
obtained  a  decree  sustaining  reissued  letters  patent  No.  5,940,  dated 
June  30,  1874,  for  an  improvement  in  artificial  ivory.  See  12  Fed. 
Rep.  875.  The  defendant,  John  H.  I^a  Bau,  having  made  and  sold  cer- 
tain articles  containing  the  patented  composition,  viz.,  shellac  and  talc, 
in  substantially  equal  parts,  was  adjudged  an  infringer,  and  a  master  was 
appointed  to  take  the  account.  After  a  long  and  vigorously  contested 
controversy,  during  the  progress  of  which  the  court  was  several  times 
appealed  to,  (see  32  Fed.  Rep.  293,)  the  master,  on  the  24th  of  Decem- 
ber, 1886,  presented  a  report,  in  which  he  assessed  the  complainant's 
damages  at  $3,634.94.  After  the  date  of  the  original  patent,  and,  prob- 
ably, about  the  year  1872,  in  the  extreme  southeastern  portion  of  St. 
Lawrence  county,  New  York,  a  mineral  was  discovered  which  was  placed 
upon  the  market  and  known  commercially  as  "fiber  white."  Large  quan- 
tities of  this  mineral  were  used  by  the  defendant.  The  question  of  fact 
over  which  the  main  contest  arose  was  whether  "fiber  white"  was  or  was 
not  talc.  The  master  found  that  it  had  all  the  physical  and  chemical 
properties  of  talc,  and  was  talc.  He  further  found  as  follows:  That  the 
white  checks  sold  by  the  defendant  contained  shellac  and  talc,  in  substan- 
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tially  equal  proportions;  that  from  March  1,  1876,  to  May  1,  1879,  the 
complainant  had  no  competitor  in  the  manufacture  and  sale  of  these 
checks  other  than  the  defendant;  that,  during  this  period,  the  defendant 
sold  large  quantities  of  infringing  checks,  which,  in  very  much  the  larger 
part,  were  sold  to  parties  who  were  or  had  been  regular  customers  of  the 
complainant;  that  the  complainant  was  at  all  times  ready  and  able  to  sup- 
ply the  market,  and  if  the  defendant  had  not  interfered  he  would  have 
sold,  in  addition  to  his  regular  sales,  at  least  the  number  of  checks  sold  by 
the  defendant.  Although  the  defendant's  infringement  continued,  in  con- 
nection with  others,  after  May  1, 1879,  the  master  limited  the  recovery  to 
damages  sustained  prior  to  that  date,  the  measure  being  the  loss  of  profits 
which  the  complainant  would  have  made  had  he  sold  the  checks  sold 
by  the  defendant  at  the  defendant's  prices.  On  the  28th  of  December, 
1886,  the  defendant  filed  exceptions,  disputing^theaccuracy  of  the  report 
in  12  particulars,  the  principal  grounds  being  the  alleged  errors  of  the 
master  in  finding — firstj  that  "fiber  white"  was  talc;  second^  that  the  in- 
fringing checks  contained  shellac  and  talc,  in  substantially  equal  parts; 
ttird,  that  the  defendant  was  a  competitor,  and  the  only  competitor,  of 
the  complainant;  and,  fourth^  that  the  complainant  was  ready  and  able 
to  supply  the  market.  Other  exceptions  allege  error  in  the  computation 
and  dispute  the  master's  conclusions  of  law. 

Frederick  H.  BettSy  for  complainant. 

Lucien  Birdseye  and  James  C.  Cloydj  for  defendant, 

CoxE,  J.,  (after  staiiing  the  facta  as  above,)  The  master  has  decided  no 
question  of  fact  which  was  not  the  subject  of  protracted  and  vehement 
contention.  Testimony  was  introduced  by  both  parties.  Experts  were 
called,  and  the  disagreement  between  them  was  radical  and  irreconcila- 
ble. Every  forward  step  made  by  the  complainant  was  vigorously  re- 
sisted by  the  defendant.  Between  them  the  master  was  compelled  to 
decide.  It  is  wise  not  to  lose  sight  of  the  fact  that  the  court  is  not  to  de- 
termine these  facts  de  novo.  If  the  report  has  been  fairly  and  honestly 
rendered,  without  undue  infiuence  or  manifest  error,  it  should  be  per- 
mitted to  stand.  It  is  a  matter  of  no  moment  that  a  different  result 
might  have  been  reached  had  the  accounting  been  taken  by  the  court. 
If  the  record  shows  that  there  was  testimony  pro  and  con,  so  that  intelli- 
gent minds  might  differ  upon  the  questions  presented,  the  court  will  not 
assume  to  substitute  its  judgment  for  that  of  the  master.  His  decision 
upon  disputed  facts  should  be  final.  A  master  stands  as  the  representa- 
tive of' the  court.  He  is  selected  with  special  reference  to  his  fitness  and 
experience.  In  seeing  and  hearing  the  witnesses  he  possesses  advan- 
tages in  determining  questions  of  fact  which  a  reviewing  tribunal  can 
never  have.  A  master's  report  is  not  to  be  lightly  brushed  aside.  It  is 
entitled  to  respect.  The  proceedings  before  him  have  almost  the  same 
solemnity  as  a  trial  before  a  referee  or  a  jury,  and  the  familiar  rule  which 
precludes  the  court  from  setting  aside  a  verdict  which  is  not  against  the 
weight  of  evidence  is,  to  a  great  eltent,  applicable.  Bates  v.  St.  John^- 
bury,  82  Fed,  Rep,  628;  Wdling  v.  La  Bau,  32  Fed.  Rep.  293;  MeUker 
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V.  Bmebrake,  108  U.  S.  66,  2  Sup.  Ct.  Rep.  351;  Woofer  v.  Tfwmton, 
26  Fed.  Rep.  274;  Bridges  v.  Shddm,  7  Fed.  Rep.  17;  Greene  v.  Bishop, 
1  Cliff.  186;  Daanell  v.  Insurance  Co.,  2  Sum.  366;  Mason  v.  Oo^,  3 
Woodb.  &  M.  268. 

The  principal  contention  arises  over  the  finding  of  the  master  that  the 
"fiber  white"  used  by  the  defendant  was  talc.  The  complainant  cannot 
succeed  upon  the  theory  that  "fiber  white"  was  an  equivalent  for  talc, 
for  it  was  not  known  at  the  date  of  the  patent.  If,  however,  it  was  talc 
in  fact,  the  principal  obstacle  in  the  complainant's  path  is  swept  away. 
Recognizing  its  importance  the  complainant  has  bent  every  energy  to 
establish  the  aflSrmative,  and  the  defendant  the  negative,  of  this  propo- 
sition. As  this  is  largely  a  scientific  question,  the  situation  may  be  well 
illustrated  by  placing  in  juxtaposition  an  epitome  of  the  views  of  the 
expert  witnesses,  each  being  to  some  extent  corroborated,  and  to  some 
extent  contradicted,  by  other  testimony,  and  by  collateral  facts  and  cir- 
cumstances. 


Prof,  Cfiandler,for  thecomplainanU 
I  am  familiar  with  the  commercial 
article  known  as  **  fiber  white."  It  is 
talc.  '1  know  "fiber  white"  to  be  talc 
by  looking  at  it.  It  has  the  structure 
of  talc;  it  has  the  fracture  of  talc;  it 
has  the  lustre  of  talc ;  it  has  the  unc- 
tuous feel  of  talc,— and  no  other  min- 
eral possesses  ^X\  these  properties  at 
the  same  time.  Taken  together  they 
constitute  the  mineralogical  identity 
of  talc.  There  is  no  other  mineral 
with  which  you  would  be  liable  to  con- 
found it.  Secondly.  I  have  exam- 
ined the  pulverized  mineral  under  the 
microscope,  and  the  powder  has  the 
appearance  of  talc.  Thirdly,  Anal- 
ysis shows  it  to  be  talc.  I  am  satis- 
fied, therefore,  that  this  mineral  Is 
talc,  as  it  possesses  all  the  physical 
and  chemical  properties  of  talc. 


Dr.  Ledomt,  for  the  defendant. 

It  is  utterly  unreasonable,  if  not  im- 
possible to  even  assume  that  "fiber 
white"  is  talc,  because  it  does  not 
correspond  with  one  of  the  thirty- 
six  analyses  of  talc  shown  in  Dana's 
Mineralogy,  or  with  any  recognized 
specimen  of  talc.  It  contains  more 
alumina,  more  lime,  more  manganese 
than  any  of  them.  "Fiber  white"  is 
fibrous.  Talc  is  not  fibrous,  "Fiber 
white,"  when  considered  from  a 
strictly  mineralogical  view,  or  chem- 
ically, or  from  a  microscopic  or  other 
personal  examination,  cannot  possibly 
be  talc.  I  am  confirmed  in  my  opin- 
ion that  "fiber  white"  is  not  talc  by 
my  recent  investigations,  and  by  my 
failure  to  find  any  samples  of  fibrous 
talc  by  the  most  diligent  search  and 
inquiry. 


It  was  the  duty  of  the  master  to  decide  between  these  two  opinions. 
He  did  decide  that  "fiber  white"  was  talc,  and  he  had  so  decided  when 
■this  court  (  Welling  v.  La  Ban,  supra)  said: 


"If  the  master  has  found  that  •fiber  white'  is  talc,  s^hough 
commercially  by  that  name,  he  has  determined  a  dispu  ;ed 
upon  which  the  evidence  is  very  conflicting.      • 
master  will  not  be  set  aside  as  to  matters  of  fact  upon  v 
doubtful,  or  the  inferences  uncertain,  much  less  where 
reached  upon  conflicting  testimony,  and  involve,  to  a 
the  credibility  of  the  witnesses." 


gi  )at< 
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after  a  careful  consideration  of  the  testimony,  that  it  is  not  against  the 
evidence,  and  should  be  undisturbed. 

The  forgoing  views  dispose  of  nearly  all  the  other  exceptions,  which 
are  based  upon  alleged  errors  of  the  master  in  deciding  disputed  ques- 
tions of  fact.  If  "fiber  white"  was  talc,  the  proof  is  sufficiently  clear 
that  the  defendant's  white  checks  contained  shellac  and  talc,  in  substan- 
tially equal  parts.  The  evidence  adduced  to  establish  the  identity  of  the 
checks  analyzed  by  Prof.  Chandler  with  those  manufactured  by  the  de- 
fendant was  sufficient  to  sustain  the  master's  action  in  that  regard,  and 
the  same  is  true  of  the  testimony  upon  the  question  of  competition  and 
the  ability  of  the  complainant  to  supply  the  market.  It  is  thought  that 
the  rule  enunciated  in  the  carpet  design  cases  (Dobaon  v.  DomaUy  118  U, 
S.  10,  6  Sup.  Ct.  Rep.  946;  Dobscm  v.  Carpet  Cb.,  114  U,  S.  439,  5  Sup. 
Ct.  Rep.  945)  has  little  application  to  the  case  at  bar.  Those  decisions 
proceeded  upon  the  theory  that,  as  there  was  no  evidence  to  establish  the 
value  imparted  to  the  carpet  by  the  design,  it  was  error  to  attribute  to 
the  patent  the  entire  profit  made  upon  the  sale  of  the  carpets.  When, 
however,  the  invention  relates  to  a  new  composition  of  matter,  and  the 
infringing  article  is  made  of  the  patented  material,  and  this  done,  the 
measure  of  the  patentee's  damages  may  be  the  entire  profit  which  he 
would  have  made.  There  is  no  room  for  s^regation.  It  is  not  at  all 
like  a  patented  improvement  upon  an  existing  machine,  for  there  it  is 
entirely  clear  that  evidence  must  be  given  to  show  what  portion  of  the 
profits  is  due  to  the  patented  feature.  Where  the  patent  covers  the  in- 
fringing article  in  its  entirety,  no  such  evidence  can  be  given.  There 
can  be  nothing  in  the  proposition  that  because  the  defendant's  checks 
were  of  a  lower  grade  than  the  complainant's  the  master's  computation 
is  erroneous,  for  the  reason,  among  others,  that  they  were  so  nearly  alike 
in  appearance  as  to  deceive  buyers  not  only,  but  experts  in  the  trade. 

The  evidence  has  been  examined  with  care,  and  no  error  which  would 
warrant  the  court  in  refusing  to  confirm  the  report  has  been  discovered. 
In  many  respects  the  report  is  a  most  conservative  one.  The  exceptions 
are  overruled,  and  the  report  of  the  master  is  confirmed. 


Thompson  et  al.  v.  Gildebsleeve. 

(Oireuit  Court,  8.  D.  New  York,    February  27, 1888.) 

Patents  fob  lNVEin:ioKs—lNFaiNGEMBNT— Machines  for  Forming  Stable- 
Beams  IN  Leather. 

The  third  claim  of  letters  patent  Ko.  186,840,  iBsned  February  25, 1878.  to 
Samuel  W.  Shorey,  for  an  improvement  in  machines  for  forming  staple-seams 
in  leather,  which  consists  of  an  inclined  and  retreating  bar  or  anvil,  in  com- 
bination with  a  bender-foot  and  a  driving-bar,  the  improvement  being  that 
the  inclined  end  of  the  anvil,  retreating  under  the  wire  staple,  supports  it  as 
it  is  being  driven  into  the  leather,  and  so  obviates  the  necessity  of  boring 
holes  for  it  in  advance,  is  infringed  by  a  device  for  stapling  tog  ther  the  sheets 
of  books  and  pamphlets,  in  which  the  staple,  while  being  driven  in,  is  sup- 
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ported  by  a  similar  Inclined  plane,  altbongh  sncb  Incline  Is  separate  from  the 
anvil,  and  tbe  machinery  moving  the  incline  is  different  from  that  described 
in  the  patent. 
2.  Same—Dkfenbes— Different  Use. 

It  is  no  defense  to  a  suit  for  the  infringement  of  a  patent  that  the  patented 
machine  is  used  solely  for  sewing  leather  and  the  infringing  device  for  sewing 
paper,  when  either  machine  might  be  used  indifferently  on  either  material,  ad 
a  patent  covers  the  exclusive  right  to  the  use  of  the  patented  machine  for  all 
purposes. 

In  Equity.     Bill  for  injunction  for  infringement  of  a  patent. 
Horace  Barnard,  for  complainants. 
M.  B.  PkUippj  for  defendant. 

WHEEI.ER,  J.  This  suit  is  brought  for  an  allied  infringement  of 
the  third  claim  of  patent  No.  136,340,  dated  February  25,  1873,  and 
granted  to  Samuel  W.  Shorey,  assignor  to  Arza  B.  Keith,  for  an  im- 
provement in  machines  for  forming  staple-seams  in  leather,  and  which  is 
now  owned  by  the  orators.  The  principal  defense  is  non-infringement. 
There  were  such  machines  prior  to  Shorey's  invention.  The  wire  of 
which  the  staples  are  formed  is  made  to  pass  across  a  bar,  called  an  ^'an- 
vil," in  width  equal  to  the  length  of  the  crown  of  the  staple,  until  the 
end  projects  beyond  the  anvil  to  an  extent  equal  to  a  prong  of  the  staple; 
then  the  machine  cuts  the  wire  at  an  equal  distance  from  the  other  side 
of  the  anvil  for  the  other  prong;  a  bender-foot,  with  a  projection  on  each 
side  of  the  anvil,  having  a  groove  on  the  inside  next  to  the  anvil,  then 
comes  down  and  presses  the  ends  of  this  piece  of  wire  over  the  edges  of 
the  anvil,  forming  the  staple  with  its  crown  across  the  top  of  the  anvil, 
and  its  prongs  down  the  sides  of  the  anvil,  in  the  groves  of  the  bender- 
foot;  then  a  driving-bar  follows  the  bender-foot  until  it  strikes  the  crown 
of  the  staple,  when  the  anvil*  is  withdrawn  and  the  prongs  of  the  staple 
are  pressed  through  the  sheets  of  leather  beneath  the  bender-foot  by  the 
force  of  the  driving-bar  on  the  crown.  The  wire  used  is  too  fine  to  be 
stiff  enough  to  be  forced  through  the  material  by  pressure  on  the  crown 
of  the  staple  without  support,  and,  until  Shorey's  invention,  holes  for 
the  prongs  of  the  staple  were  punched.  Shorey  made  the  end  of  the  an- 
vil inclined,  and  had  it  withdrawn  so  that  the  driving-bar  would  strike 
the  crown  of  the  staple  at  the  top  of  the  incline,  and  the  crown  would 
follow  down,  and  be  supported  by,  the  incline  as  it  was  driven  home,  so 
that  the  prongs  would  be  pressed  through  the  material  to  be  stapled  with- 
out having  holes  previously  prepared  for  them.  This  claim  is  for  this 
inclined  and  retreating  anvil,  in  combination  with  the  bender-foot  and 
driver,  operating  substantially  as  described.  The  patent  describes  a  lever, 
moved  by  a  cam,  to  so  withdraw  the  anv:l  as  to  make  the  crown  of  the 
staple  coincide  with  the  incline  in  its  descent,  and  a  spring  working 
against  the  cam  to  return  the  anvil  to  its  place  for  the  next  operation. 
In  the  defendant's  machine  the  bender-foot  forms  the  staple  over  an  an- 
vil which  is  forced  from  beneath  the  crown  of  the  staple  by  the  driver, 
leaving  the  crown  of  the  staple  on  an  incline  that  supports  the  crown  as 
it  is  driven  home,  so  that  the  prongs  are  forced  through  the  material  oi">- 
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erated  upon  without  having  holes  previously  made  for  them.  The  in- 
cline is  moved  away  by  the  action  of  the  driver  forcihg  the  crown  of  the 
staple  down  it,  against  a  spring,  in  a  direction  opposite  to  that  in  which 
the  anvil  is  moved,  and  is  brought  back  to  its  place  for  the  next  opera- 
tion by  the  action  of  the  spring.  The  defendant  uses  his  machine  wholly 
on  paper  for  stapling  together  the  sheets  of  books  and  pamphlets. 

One  point  made  in  behalf  of  the  defendant  is  that  his  machine  is  used 
in  forming  staple-seams  in  paper,  and  not  in  leather.  The  machine  of 
the  patent  unites  the  leather  by  driving  successive  staples  through  the 
parts  t'o  be  united,  twisting  together  the  prongs  on  the  other  side  of  the 
work,  and  forming  thereby  a  continuous  seam.  The  machine  of  the  de- 
fendant does  the  same  with  sheets  of  paper.  Either  machine  will  oper- 
ate upon  either  kind  of  material,  in  the  same  manner,  as  upon  the  other. 
The  material  is  operated  upon,  and  the  kind  of  it  has  no  effect  upon  the 
mode.  The  patent  covers  the  exclusive  right  to  the  use  of  that  part  of 
the  machine  patented  without  restriction,  and  as  much  for  new  purposes 
as  for  old.     Roberta  v.  Ryer,  91  U.  S.  150. 

Another  point  is  that  grooves  in  the  bender-foot  are  necessary  to  sup- 
port the  prongs  of  the  staple,  and  prevent  them  from  crippling  while  be- 
ing driven;  that  such  grooves  are  not  described  in  the  patent,  and  are 
employed  for  that  purpose  in  the  defendant's  machine,  making  a  differ- 
ent machine  from  the  patented  one.  These  grooves  were,  however,  well 
known,  and  in  use  as  parts  of  a  bender-foot  for  this  purpose  at  the  lime 
of  the  patent.  This  claim  is  for  the  inclined  and  retreating  anvil,  in 
combination  with  the  bender-foot  and  driver,  and  not  for  the  bender-foot 
or  driver.  These  grooves  are  no  part  of  the  anvil,  and  have  no  share  in 
supporting  the  crown  of  the  staple  while  it  is  being  driven.  It  was  not 
necessary  to  describe  them  in  describing  the  operation  of  the  anvil,  for 
the  purposes  of  this  claim,  any  more  than  it  would  be  to  describe  any 
other  parts  of  this  intricate  machine,  and  their  operation.  The  new 
part  was  to  be  described;  those  parts  which  were  old  and  well  known 
would  be  understood  without  description.  Loom  Co.  v.  Higgins,  105 
U.  S.  680. 

Another  point  is  that  the  cam  and  lever  for  withdrawing  the  anvil  are 
taken  by  the  specification  into  the  combination  of  this  claim ,  and  that, 
as  the  defendant  does  not  make  use  of  such  a  cam  and  lever,  he  does  not 
use  that  combination.  Many  cases  are  referred  to  which  show  tliat  a 
patent  covers  only  what  is  described  in  the  claims,  and  that,  when  a 
claim  is  for  a  combination,  whatever  is  made  a  part  of  the  combinaf«  )n, 
by  the  words  of  the  claim  itself,  or  by  necessary  inference,  is  a  material 
part  in  the  construction  of  the  patent.  Bridge  Co.  v.  Iron  Co.j  95  U.  S. 
274;  Fay  v.  (hrdesman,  109  U.  S.  408,  3  Sup.  Ct.  Rep.  236;  ^^ite  v. 
Dunbar,  119  U.  S.  47,  7  Sup.  Ct.  Rep.  72;  Hartshorn  v.  Barrel  Co,, 
119  U.  S.  664,  7  Sup.  Ct.  Rep.  421;  Snow  v.  Railway  Co.,  121  U.  S. 
617,  7  Sup.  Ct.  Rep.  1343.  There  can  be  no  question  about. this.  The 
only  question  on  this  part  of  this  case  is  whether  it  comes  within  the 
principles  of  those  and  other  similar  cases.  The  anvil,  as  a  former  of 
the  staple,  and  retreating  after  it  is  formed,  out  of  the  way,  was  not  new. 
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The  inclined  part,  as  a  supporter  of  the  crown  of  the  staple,  and  retreat- 
ing to  give  way  to  the  crown  as  it  is  forced  downward  by  the  driver,  was 
new.  The  cam  and  lever  are  necessary  to  draw  the  forming  part  of  the 
anvil  backward  until  the  crown  of  the  staple  is  brought  to  the  top  of  the 
incline;  then  the  downward  motion  of  the  driver  on  the  crown  will  force 
the  inclined  portion  back  while  it  is  giving  support.  The  cam  and  lever 
are  not  brought  into  the  combination  of  this  claim  by  its  terms,  neither 
are  they  necessary  to  the  operation  of  the  inclined  and  retreating  part 
of  the  anvil;  therefore  they  are  not  brought  in  by  any  necessary  impli- 
cation. This  claim  appears  to  be  valid  to  cover  this  inclined  and  re- 
treating anvil,  operating  to  support  the  crown  of  the  staple  in  the  man- 
ner described,  while  the  prongs  are  being  supported  by  the  bender-foot, 
and  the  staple  is  being  driven  home  by  the  driver.  While  these  parte 
work  together  in  this  manner  they  are  the  combination  of  this  claim; 
and  all  the  other  parts  of  the  machine  that  make  these  parts  operate  in 
this  way  to  produce  the  result  required  are,  for  that  purpose,  equivalents 
of  the  parts  of  any  other  machine,  however  different  they  may  be  in 
themselves,  which  also  make  these  parts  operate  in  the  same  way  to  pro- 
duce the  same  result.  Clough  v.  Barker^  106  U.  S.  166, 1  Sup.  Ct.  Rep. 
188,  198. 

In  the  defendant's  machine,  what  is  called  in  this  patent  the  "anvil,'' 
is  divided,  and  the  part  over  which  the  staple  is  formed  is  in  one  piece, 
and  the  inclined  part,  which  supports  the  crown  of  the  staple  while  be- 
ing driven,  is  in  another.  But  the  inclined  and  retreating  portion  oper- 
ates to  support  the  crown  of  the  staple  while  the  prongs  are  supported 
by  the  bender-foot  and  the  staple  is  being  driven  home  by  the  driver, 
precisely  as  these  parts  work  in  the  combination  of  this  claim.  The 
forms  are  somewhat  different,  but  the  operation  and  result  are  the  same. 
In  this  manner  the  defendant  appears  to  make  use  of  Shorey's  invention 
as  it  was  patented  by  this  claim.  Mason  v.  Oraham^  23  Wall.  261; 
Ives  V.  Hamitton,  92  U.  S.  426;  Valve  Co.  v.  Valve  Go.,  113  U.  S.  167,  5 
Sup.  Ct.  Rep.  513. 

Let  there  be  a  decree  that  the  third  claim  of  the  patent  is  valid;  that 
the  defendant  infringes  that  claim;  and  for  an  injunction  and  an  account, 
with  costs. 


Emagk  v.  Kane  et  al. 

(OirouU  Court,  N.  D,  Illinois.    February  27, 188a) 

Patents  for  Invbittions— THRBAtBNiNG  Purchasers  with  Suits  for  In- 
FBmQBMBNT— Injunction. 

A  court  of  equity  has  Jurisdiction  to  restrain  an  attempted  intimidation  by 
one  issuing  circulars  threatening  to  bring  suits  for  infringements  against  per- 
sons dealing  in  a  competitor's  patented  article,  the  bill  charging,  and  the 
proofs  showing,  that  the  charges  of  infringement  were  not  made  in  good  faith, 
out  with  malicious  intent  to  injure  complainant's  business. 
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2.  Same— EviDEKCE— Validity  op  Patent— Collateral  Attack. 

In  a  suit  to  restrain  one  from  issuing  circulars  threatening  to  bring  suits  for 
infringements  against  all  customers  dealing  in  a  competitor's  patented  arti- 
cle, a  court  of  equity  will  not  pass  upon  the  validity  of  the  patent,  but  it  may 
consider  the  state  of  the  art  in  connection  with  the  defendant's  conduct,  to 
ascertain  his  good  faith  in  issuing  the  circulars. 

In  Equity.  On  bill  for  injunction. 
MaMhews  &  Dicker ^  for  complainant. 
Banning  &  Banning^  for  defendants. 

Blodg^tt,  J.  This  is  a  bill  in  equity,  in  which  the  complainant 
seeks  to  restrain  the  defendant  Kane  from  sending  circulars  injurious  to 
the  complainant's  trade  and  business.  Both  complainant  and  defendants 
are  manufacturers  of  what  are  known  as  "noiseless"  or  "muffled"  slates 
for  use  of  school  children.  The  complainant  is  the  owner  of  a  patent 
issued  to  one  Ebenezer  Butler,  February  15,  1870,  in  which  the  slate 
was  muffled,  or  rendered  noiseless,  as  it  is  said,  by  making  a  slot  through 
the  frame  near  the  outer  edge,  into  which  was  spirally  wound  a  piece  of 
listing,  cloth,  or  other  fibrous  material,  which  would  deaden  or  break 
the  sound  of  the  slate  when  it  came  in  contact  with  the  desk  or  any  other 
hard  substance;  the  listing  operating  to  muffle  the  faces  and  the  edges 
of  the  frame.  Complainant  is  also  the  assignee  of  letters  patent  granted 
April  8,  1877,  to  Francis  W.  Mallett,  for  a  noiseless  or  muffled  slate; 
the  muffling  being  obtained  by  encircling  the  outer  edge  of  the  frame 
of  the  slate  with  a  strip  of  wood  a  little  larger  than  the  thickness  of  the 
frame,  which  strip  of  wood  was  covered  with  cloth,  or  other  soft  mate- 
rial, so  as  to  muffle  both  the  edges  and  the  faces  of  the  slate  frame.  The 
bill  also  alleges  that  the  defendants  are  manufacturers  of  noiseless  or 
muffled  school  slates, — having  their  place  of  business  in  the  city  of  Chi- 
cago,— under  a  patent,  as  they  claim,  granted  March  28, 1877,  to  Harry 
0.  Goodrich,  which  was  reissued  September  26,  1882,  with  an  addi- 
tional claim.  It  also  appears  that  this  clajss  of  goods  is  sold  extensively 
by  both  these  manufacturers  to  jobbers,  who  supply  the  retail  dealers, 
from  whom  the  slates  are  purchased  for  school  use;  and  that  the  compe- 
tition between  these  manufacturers  is  active  and  vigorous;  that  both  are 
seeking  to  control  as  much  of  the  trade  as  possible,  or  all  of  it,  if  they 
can  do  so;  j^nd  that  since  August  1,  1883,  up  to  the  filing  of  this  bill, 
which  was  in  March,  1884,  the  defendants  have  sent  out  to  the  trade, — 
that  is,  to  the  jobbers  and  persons  engaged  in  this  class  of  slates, — cir- 
culars threatening  all  who  should  buy  from  the  complainant,  or  deal  in 
his  slates,  with  law-suits,  upon  the  ground  that  the  complainant's  slate 
is  an  infringement  of  the  Goodrich  patent  as  reissued.  I  do  not  intend 
to  quote  all  these  circulars,  but  extracts  from  a  few  will  illustrate  the 
character  of  the  attacks  which  the  defendants  have  made  upon  the  com- 
plainant's business.  In  a  circular  issued  September  26,  1882,  and  sent 
generally  to  the  trade,  occurs  the  following  language: 

"What  do  Wb  Pbofosb  to  Do  with  Ikfrimgsrs?  Nothing  for  the 
present,  so  far  as  prosecuting  Emack  is  concerned,,  and  for  reasons  that  the 
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trade  well  understand.  We  could  stop  him,  of  course,  but  he  would  open  out 
the  next  day  in  another  loft  or  basement,  and  under  another  name,  and  put 
us  to  the  expense  of  another  suit,  and  so  on  indefinitely.  When  toe  commence 
suit  toe' want  to  he  sure  of  damages.  The  language  of  the  original  patent 
was  somewhat  ambiguous,  and  hence  there  was  some  excuse  for  those  who 
sold  it,  believing  that  it  was  not  an  infringement.  TJiere  can  he  no  mistake 
now.  The  language  of  the  claims  could  not  be  made  plainer.  Anv  dealer 
who  now  sells  the  Emack  slate  knows  that  he  is  selling  an  infringement  of 
our  patent,  and  we  shall  pBotect  ourselves  and  our  friends  by  holding  all  who 
are  responsible  for  royalty  and  damages. " 

"To  Our  Friends:  We  will  say  that  very  few  johhers  have  handled  the 
Emack  slate.  Failing  to  sell  to  the  jobbing  trade,  he  went  to  the  leading  re- 
tailers, and  sold  them  all  he  could.  They,  of  course,  had  heard  nothing  of 
our  claims  as  to  infringement,  as  we  sell  only  to  jobbers.  We  noxo  know 
every  man  in  the  country  who  handles  these  slates,  and  shall  notify  them  all 
promptly  of  the  reissue  of  the  patent.  Then,  if  they  continue  to  sell,  we 
shall  be  forced  to  adopt  legal  measures." 

In  another  circular  occurs  the  following  language: 

"Slate  Patents.  We  advise  any  who  are  tempted  to  buy  the  Emack  slate 
to  'go  slow.'  Don't  accept  the  statement  that,  because  he  uses  a  <  bar,'  and 
we  do  not,  that  his  slate  is  not  an  Infringement.  We  have  a  straight,  square, 
•  no  nonsense '  patent  on  a  cord  muffler.  He  uses  a  cord  muffler,  and  hence 
he  infringes  our  patent.  If  you  doubt  it,  ask  any  patent  lawyer,  and  also 
ask  regarding  the  truthfulness  of  his  statement,  in  a  late  circular,  that,  if  he 
is  infringing,  •  the  law  compels  us  to  close  his  factory.'  Better  pay  something 
to  keep  out  of  trouble  than  to  pay  to  get  out,  and  fail,  besides.  Of  course,  we 
know  of  every  shipment  he  makes,  and  the  quantity.  Shipping  to  his  own 
address  shows,  of  course,  that  he  and  those  who  may  buy  them  are  afraid  of 
the  consequences,  but  it  will  do  no  good;  we  shall  know  who  sells  them,  and 
royalty  will  be  demanded  in  good  time,  by  the  proper  parties,  of  the  proper 
parties,  and  in  a  legal  way." 

In  a  still  later  circular  occurs  the  following  paragraph: 

"We  have,  jointly  with  the  patentee,  placed  the  matter  in  the  hands  of 
attorneys  of  this  city  and  New  York,  who  have  for  many  years  had  an  exten- 
sive and  very  successful  practice  in  law,  and  especially  in  prosecuting  infringe- 
ment cases.  We  instruct  them  to  give  the  entire  trade  fair  warning,  and 
make  very  favorable  terms  with  any  who  have  been  deceived,  and  propose  to 
stop  selling  the  so-called  <E.  I.  Slate;'  but  parties  who  want  a  lawsuit  can 
have  it.  And  here  again  we  announce  our  purpose  Twt  to  sue  Smack,  and 
here  again  we  state  that  every  man  in  the  trade  knotvs  why.  No  one  of  you 
would  do  it,  and  if  in  our  place  you  would  do  just  as  we  are  doing.  We  ex- 
pect to  commence  some  suits  in  August  and  September,  selecting  parties  whose 
sales  we  think  have  amounted  to  enough  so  that  the  ro^'altyand  damages  wiL 
pay  at  least  a  part  of  our  expenses.  If  others  want  their  suits  later  this  year, 
or  next  season,  all  they  have  to  do  is  to  sell  infringing  slates  until  their  sales 
aggregate  a  sufficient  sum  to  justify  us,  and  we  will  try  to  acopmmodate  them. " 

And  in  a  still  later  circular,  addressed  to  the  jobbi  ig  trade,  defend 
ants  wrote: 

"And  now  once  more  we  say  toe  shall  not  sue  Emack.  I  '  this  be  libel,  we 
take  the  consequences;  but  we  do  expect  and  fully  intei  d  to  bring  suits 
against  those  who  sell  infringing  slates.  «  *  «  The  16  ger  we  wait,  the 
more  royalty  and  damages,  we  will  collect  iitun.  those  wuo  o  ntinue  to  sell  in- 
fringing plates. "; 
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Many  more  extracts  might  be  made  from  these  circulars,  which  ap- 
pear in  the  proof,  but  this  is  enough  to  show  the  spirit  in  which  the  de- 
fendant attempted  to  intimidate  the  complainant's  customers  from  deal- 
ing with  him,  or  dealing  in  the  slates  manufactured  by  him;  and  the 
proof  shows  abundantly  that  much  business  has  been  diverted  from  the 
complainant  by  these  threats  and  circulars;  that  the  complainant's  busi- 
ness has  been  seriously  injured,  and  his  profits  very  much  abridged  by 
the  course  pursued  in  sending  out  these  circulars.  The  proof  in  this\ 
case  also  satisfies  me  that  these  threats  made  by  defendants  were  not 
made  in  good  faith.  The  proof  shows  that  defendants  brought  three, 
suits  against  Emack's  customers,  for  alleged  infringement  of  the  Good- 
rich patent  by  selling  the  Emack  slates;  that  Emack  assumed  the  de- 
fense in  these  cases,  and,  after  the  proofs  were  taken,  and  the  suits  ripe 
for  hearing,  the  defendants  voluntarily  dismissed  them, — the  dismissals 
being  entered  under  such  circumstances  as  to  fully  show  that  the  defend- 
ants knew  that  they  could  not  sustain  the  suits  upon  their  merits;  that 
said  suits  were  brought  in  a  mere  spirit  of  bravado  or  intimidation,  and 
not  with  a  bona  fide  intent  to  submit  the  question  of  infringement  to  a 
judicial  decision. 

The  defense  interposed  is — JFirstf  that  these  circulars  were  mere  friendly 
notices  to  the  trade  of  the  claims  made  by  defendants  as  to  what  was 
covered  by  the  Goodrich  patent;  second^  that  a  court  of  equity  has  no  ju- 
risdiction to  entertain  a  bill  of  this  character,  and  restrain  a  party  from 
issuing  circulars,  even  if  they  are  injurious  to  the  trade  of  another. 

In  support  of  this  latter  point  defendants  rely  upon  the  opinion  of  Mr. 
Justice  Bradley,  in  Kidd  v.  Horry^  28  Fed.  Rep.  773,  and  Whed  Co.  v. 
BemiSj  29  Fed.  Rep.  95,  decided  by  Judges  Colt  and  Carpenter  in  the 
district  court  of  Massachusetts.  Kidd  v.  Ho^ry  was  an  application  for 
an  injunction  restraining  the  defendant  from  publishing  certain  circular 
letters  allied  to  be  injurious  to  the  patent-rights  and  business  of  the  com- 
plainant, and  from  making  and  uttering  libelous  and  slanderous  state- 
ments, written  or  oral,  of,  or  concerning  the  business  of,  complainant, 
or  concerning  the  validity  of  their  letters  patent,  or  of  their  title  thereto, 
pending  the  trial  and  adjudication  of  a  suit  which  had  been  brought  to 
restrain  the  infringement  of  said  patents;  and  Mr.  Justice  Bradley  in 
deciding  the  case  said: 

''The  application  seems  to  be  altogether  a  novel  one,  and  is  urged  princi- 
pally upon  a  line  of  recent  English  authorities,  such  as  Dixon  v.  Holden,  L.  R.  7 
Eq.  488;  Food  Co.  v.  Massam,  14  Ch.  Div.  763;.  Thomas  v.  Williams,  id.  864; 
and  Loag  v.  Bean,  26  Ch.  Div.  806.  An  examination  of  these  and  other  cases 
relied  on  convinces  us  that  they  depend  on  certain  acts  of  the  parliament  of 
Great  Britain,  and  not  on  the  general  principles  of  equity  jurisprudence. 

♦  *  *  But  neither  the  statute  law  of  this  country,  nor  any  well-consid- 
ered Judgment  of  a  court,  has  introduced  this  new  branch  of  equity  into  our 
jurisprudence.  There  taay  be  a  case  or  two  looking  that  way,  but  none  that 
we  deem  of  sufficient  authority  to  justify  us  in  assuming  the  jurisdiction. 

*  «  «  We  do  not  think  that  the  existence  of  malice  in  publishing  a  libel, 
or  uttering  slanderous  words,  can  malce  any  difference  in  the  jurisdiction  of 
the  court.    Malice  is  charged  in  almost  every  ca^e  of  libel;  and  no  cases  or 
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authority  can  be  found,  we  think,  independent  of  statute,  in  which  the  power 
to  issue  an  injunction  to  restrain  a  libel  or  slanderous  words  has  ever  been 
maintained,  whether  malice  was  charged  or  not." 

The  principle  of  this  case,  concisely  stated,  is  that  a  court  of  equity 
has  no  jurisdiction  to  restrain  the  publication  of  a  libel  or  slander.  But 
it  seems  to  me  the  case  now  under  consideration  is  fairly  different  and 
distinguishable  from  the  cases  relied  upon  by  the  defendants  in  what 
seems  to  me  a  material  and  vital  feature.  In  Kidd  v,  Horry  the  owner 
of  a  patent  sought  the  interference -of  a  court  of  equity  to  restrain  the 
defendants  from  publishing  and  putting  in  circulation  statements  chal- 
lenging the  validity  of  his  patent,  and  of  his  title  thereto,  on  the  ground 
that  such  publications  were  libelous  attacks  upon  his  property-  Here 
the  complainant  seeks  to  restrain  the  defendants  from  making  threats 
intended  to  intimidate  the  complainant's  customers  under  the  pretext 
that  complainant's  goods  infringe  a  patent  owned  or  controlled  by  de- 
fendants, and  threats  that  if  such  customers  deal  in  complainant's  goods 
they  will  subject  themselves  to  suit  for  such  infringement;  the  bill  chain- 
ing, and  the  proof  showing,  that  these  charges  of  infringement  are  not 
made  in  good  faith,  but  with  a  malicious  intent  to  injure  and  destroy 
the  complainant's  business.  While  it  may  be  that  the  owner  of  a  patent 
cannot  invoke  the  aid  of  a  court  of  equity  to  prevent  another  person  from 
publishing  statements  denying  the  validity  of  such  patent  by  circulars 
to  the  trade,  or  otherwise,  yet,  if  the  owner  of  a  patent,  instead  of  resort- 
ing to  the  courts  to  obtain  redress  for  alleged  infringements  of  his  patent, 
threatens  all  who  deal  in  the  goods  of  a  competitor  with  suits  for  infringe- 
ment, thereby  intimidating  such  customers  from  dealing  with  such  com- 
petitor, and  destroying  his  competitor's  business,  it  would  seem  to  make 
a  widely  different  case  from  Kidd  v.  Horry,  and  that  such  acts  of  intim- 
idation should  fall  within  the  preventive  reach  of  a  court  of  equity.  It 
may  not  be  libelous  for  the  owner  of  a  patent  to  charge  that  an  article 
made  by  another  manufacturer  infringes  his  patent;  and  notice  of  an 
allied  infringement  may,  if  given  in  good  faith,  be  a  considerate  and 
kind  act  on  the  part  of  the  owner  of  the  patent;  but  the  gravamen  of  this 
case  is  the  attempted  intimidation  by  defendants  of  complainant's  cus- 
tomers by  threatening  them  with  suits  which  defendants  did  not  intend 
to  prosecute;  and  this  feature  was  not  involved  in  Kidd  v.  Horry.  I  can- 
not believe  that  a  man  is  remediless  against  persistent  and  continued 
attacks  upon  his  business,  and  property  rights  in  his  business,  such  as 
have  been  perpetrated  by  these  defendants  against  the  complainant,  as 
shown  by  the  proofs  in  this  case.  It  shocks  my  sense  of  justice  to  say 
that  a  court  of  equity  cannot  restrain  systematic  and  methodical  outrages 
like  this,  by  one  man  upon  another's  property  rights.  If  a  court  of  equity 
cannot  restrain  an  attack  like  this  upon  a  man's  business,  then  the  party 
is  certainly  remediless,  because  an  action  at  law  in  most  cases  would  do 
no  good,  and  ruin  would  be  accomplished  before  an  adjudication  would 
be  reached.  True,  it  may  be  said  that  the  injured  party  has  a  remedy 
at  law,  but  that  might  imply  a  multiplicity  of  suits  which  equity  often 
interposes  to  relieve  from;  but  the  still  more  cogent  reason  seems  to  be 
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that  a  court  of  equity  can,  by  its  writ  of  injunction,  restrain  a  wrong- 
doer, and  thus  prevent  injuries  which  could  not  be  fully  redressed  by  a 
verdict  and  judgment  for  damages  at  law.  Redress  for  a  mere  personal 
slander  or  libel  may  perhaps  properly  be  left  to  the  courts  of  law,  because 
no  falsehood,  however  gross  and  malicious,  can  wholly  destroy  a  man's 
reputation  with  those  who  know  him;  but  statements  and  charges  in- 
tended to  frighten  away  a  man's  customers,  and  intimidate  them  from 
dealing  with  him,  may  wholly  break  up  and  ruin  him  financially,  with 
no  adequate  remedy  if  a  court  of  equity  cannot  afford  protection  by  its 
restraining  writ. 

The  effect  of  the  circulars  sent  out  by  the  defendant  Kane  certainly 
must  have  been  to  intimidate  dealers  from  buying  of  the  complainant, 
or  dealing  in  slates  of  his  manufacture,  because  of  the  alleged  infringe- 
ment of  the  Goodrich  patent.  No  business  man  wants  to  incur  the 
dangers  of  a  lawsuit  for  the  profits  which  he  may  make  as  a  jobber  in 
handling  goods  charged  to  be  an  infringement  of  another  man's  patent. 
The  inclination  of  most  business  men  is  to  avoid  litigation,  and  to  forego 
even  certain  profits,  if  threatened  with  a  lawsuit  which  would  be  embar- 
rassing and  vexatious,  and  might  mulct  them  in  damages  far  beyond 
their  profits;  and  hence  such  persons,  although  having  full  faith  in  a 
man's  integrity,  and  in  the  merit  of  his  goods,  would  naturally  avoid 
dealing  with  him  for  fear  of  possibly  becoming  involved  in  the  threatened 
litigation.  The  complainant,  as  I  have  already  stated,  was  engaged  in 
the  manufacture  of  school  slates  under  the  Butler  and  Mallett  patents; 
the  Butler  patent  being  much  older  than  the  Goodrich,  and  the  Mallett 
patent  being  nearly  contemporaneous  in  issue  with  the  Goodrich  patent, 
under  which  the  defendant  was  manufacturing.  But  the  proof  in  this 
case  shows  a  still  older  patent,  granted  to  one  Hunger,  in  1860,  for  a 
muffled  or  noiseless  slate,  which  most  clearly  so  far  anticipates  the  patents 
of  both  complainant  and  defendants,  as  to  limit  them,  respectively,  to 
their  specific  devices.  But  I  do  not  think  the  fact  that  complainant  was 
the  owner  of  these  patents  or  operating  under  them,  material  to  the  ques- 
tions in  this  case.  The  defendants  claim  that  complainant's  slates  in- 
fringe the  Goodrich  reissue  patent,  and  threaten  complainant's  customers 
with  suits  if  they  deal  in  complainant's  slates.  The  state  of  the  art  to 
which  the  Goodrich  patent  pertains  may  be  examined  for  the  purpose 
of  aiding  the  court  in  passing  upon  the  question  of  defendants'  good  faith 
in  making  such  threats,  and  the  state  of  the  art  is  only  material,  as  it 
seems  to  me,  for  this  purpose.  The  court  will  not  attempt,  in  a  collateral 
proceeding  like  this,  to  pass  upon  the  validity  of  the  Goodrich  patent, 
but  will  consider,  in  the  light  of  the  proof  as  to  the  state  of  the  art,  and 
the  proof  as  to  defendant's  conduct,  whether  the  defendant  made  these 
threats  against  complainant's  customers  because  he  in  good  faith  believed 
that  complainant's  slates  infringed  his  patent,  and  intended  to  prosecute 
for  such  infringement,  or  whether  such  threats  were  made  solely  to  intimi- 
date and  frighten  customers  away  from  complainant,  and  with  no  inten- 
tion of  vindicating  the  validity  of  his  patent  by  a  suit  or  suits.  Instead 
of  going  into  the  courts  to  test  the  validity  of  the  Butler  patent,  or  the  right 
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of  complainant  to  make  the  kind  of  slates  he  was  putting  upon  the  market, 
the  defendant,  in  a  bullying  and  menacing  style,  asserts  to  the  trade  by 
these  circulars  that  complainant  is  infringing  the  Goodrich  patent,  and 
threatens  all  who  deal  in  complainant's  slates  with  lawsuits,  and  all  the 
perils  and  vexations  which  attend  upon  a  patent  suit.  The  average  bus- 
iness man  undoubtedly  dreads,  and  avoids,  if  he  can,  a  lawsuit  of  any 
kind,  but  a  suit  for  infringement  of  a  patent  is  so  far  outside  of  the  com- 
mon man's  experience  that  he  is  terrorized  by  even  a  threat  of  such  a 
suit.  There  seems  to  me  certainly  good  grounds  for  doubting  the  validity 
of  the  Goodrich  patent  in  the  light  of  the  state  of  the  art  at  the  time  he 
entered  the  field;  and  that  any  lawyer  well  versed  in  the  law  of  patents 
would  surely  hesitate  to  advise  that  the  complainant's  slates  infringed 
the  Goodrich  patent,  either  before  or  after  the  reissue;  and  the  conduct 
of  the  defendant  in  dismissing  his  suits  for  such  alleged  infringement 
without  trial,  shows  that  he  did  not  believe  that  such  infringement  could 
be  established.  . 

I  am,  therefore,  of  opinion  that  the  complainant  has  made  a  case  en- 
titling him  to  the  interposition  of  a  court  of  equity  to  prevent  the  issue 
of  circulars,  or  other  written  or  oral  assertions,  that  the  slates  made  by 
the  complainant  are  an  iniringement  upon  the  defendant's  patent;  and 
a  decree  may  accordingly  be  entered  as  prayed  in  the  bill. 


The  Sea  Lark.* 

HuDOiNS  et  ai.  v.  The  Sea  Lark. 

{Disiriet  Court,  B.  D.  Virginia,    January  14,  1888.) 

ADMiRAiiTY—DBCREB— Subsequent  Claim. 

When  the  time  fixed  by  the  rules  of  court  for  making  defense  has  elapsed, 
and  the  libel  has  been  taken  for  confessed,  but  the  formal  decree  of  condem- 
nation and  sale  has  not  been  entered,  on  account  of  the  absence  of  the  judge, 
any  maritime  claimant  who  comes  in  by  petition  subsequent  thereto,  does  so 
subject  to  the  libel,  and  cannot  be  paid  till  the  libelant  is  paid  in  full,  although 
his  claim  was  originally  prior  to  the  libel  in  dignity. 

In  Admiralty. 

Libel  by  Hudgins  and  Hurst  for  the  cost  of  sails  furnished  the  sloop 
Sea  Lark.  The"  question  at  issue  is  whether  tlie  claim  of  libelants  should 
have  priority  over  the  claim  of  one  Mitchell,  a  seaman,  for  wages  accru- 
ing prior  to  the  claims  of  libelants. 

Whitekurst  &  Hughes,  for  libelants. 

W.  A.  Swanky  for  the  seaman. 

Hughes,  J.  The  libelants,  having  a  claim  of  $63  for  sails  furnished 
the  Sea  Lark  in  January,  1887,  filed  a  libel  and  issued  process  of  arrest 
on  the  twenty-second  of  December,  last.     The  libel  was  duly  served,  and 

1  Reported  by  Robert  M.  Hughes,  Esq.,  of  the  Norfolk  bar. 
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ti  sale  of  the  vessel  has  heen  ordered.  By  admiralty  rule  156  of  this 
court,  it  is  provided  that  under  the  requirements  of  general  rule  29  in 
admiralty,  prescribed  by  the  supreme  court  of  the  United  States,  the 
answer  of  the  claimant  or  of  any  respondent  in  a  libel  suit  must  be  filed 
with  the  clerk  at  the  return-day  of  the  process,  or  within  ten  days  there- 
after. And  rule  154  of  this  court  provides  that  "in  every  libel  in  rem 
process  of  monition  shall  be  made  returnable  on  Tuesday  of  the  week 
next  after  the  filing  of  the  libel. "  In  the  present  case,  process  issued  on  the 
twenty-second  of  December,  was  duly  served,  and  was  returned  on  Tues- 
day, the  twenty-seventh  of  the  same  month.  All  claims  against  the  sloop, 
whether  by  answer,  petition,  or  otherwise,  should  have  been  filed  on  the 
i27th,  or  within  the  next  10  days  following,  up  to  and  including  Janu- 
uary  the  6th.  In  point  of  fact,  no  answer  or  petition  was  filed,  and  the 
-case  matured  as  to  the  libelant;  and  if  the  judge  of  the  court  had  been 
in  Norfolk,  a  decree  could  have  been  taken  as  of  right  by  the  libelant. 
The  judge,  however,  was  absent  on  the  sixth  January,  holding  court  at 
Alexandria;  and  the  case  which  had  matured  stood  over,  under  rule  32 
of  this  court,  until  he  should  be  in  Norfolk.  On  the  seventh  January, 
•one  Mitchell,  who  had  been  an  employe  as  cook  on  the  Sea  Lark,  but 
had  left  her  in  August  last,  filed  a  petition  in  this  cause,  claiming  wages 
for  six  months  antecedent  to  his  leaving  the  sloop,  at  $20  per  month. 
As  the  eloop  will  not  sell  for  enough  money  to  pay  both  claims,  the  ques- 
tion at  this  stage  of  the  cause,  before  sale,  is  raised  and  argued  by 
counsel,  whether  the  claim  ot  this  Mitchell,  who  was  once  a  seaman  on 
the  sloop,  will  have  priority  over  the  claim  of  the  libelants,  who  sup- 
plied her  with  sails.  To  say  nothing  of  the  greater  or  less  staleness  of 
Mitchell's  claim,  I  think  the  claim  of  the  libelant  against  this  sloop  be- 
came vested  as  against  those  of  all  other  creditors  of  the  vessel  on  the 
sixth  of  January,  when  he  became  entitled  to  a  decree.  Before  libels 
are  filed,  the  claims  against  ships  for  maritime  services  of  seamen  or 
other  classes  of  creditors  are  not  of  the  nature  of  liens  at  common  law. 
These  creditors  merely  possess  the  privilege  of  proceeding  against  the 
vessel  herself  as  a  debtor,  and  of  arresting  and  holding  her  for  their 
olaims.  After  the  issuing  of  process,  arrest  of  the  vessel,  and  time  given 
for  claimants  and  other  creditors  to  come  forward  and  file  their  claims, 
and  the  libel  suit  thereby  matures  for  hearing,  then,  and  not  before,  do 
the  rights  of  the  libelant  in  the  vessel  become  vested  and  operate  as  a 
lien  for  such  amount  as  may  be  decreed  by  the  court.  If  the  claimant 
does  not  answer,  and  other  creditors  do  not  prefer  their  claims  within  the 
period  of  10  days  allowed  by  the  court  for  that  purpose,  then  the  case 
matures  in  favor  of  the  libelant  as  against  all  the  world;  and  those  hav- 
ing claims  against  the  vessel  who  come  in  afterwards,  come  in,  in  every 
case,  subject  to  the  claim  of  the  libelant.  Their  petitions  filed  subse- 
quently to  the  maturing  of  the  libel  do  not  afiect  the  lien  of  the  libelant 
for  the  amount  decreed.  The  rules  of  priority  as  between  maritime 
olaims,  though  binding  as  between  other  claimants,  do  not  affect  him. 
He  is  protected  by  his  matured  libel,  and  by  the  rule  much  respected 
in  admiralty  courts,  vigilantibus  non  dormientibus  jura  subveniuTU. 
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Whipple  v.  Mississippi  &  Yazoo  Packet  Co. 
(District  Court,  8.  D,  Mississippi,  W.  D.    January  Term,  1888.) 

1.  Shippiko—Chartbr-Pabtt—Seawobthiness— -Continuing  Guaranty. 

Libelant,  the  owner  of  a  river  steamer  at  Louisville,  Kentucky,  contracted 
with  respondents  that  Uie  master  of  the  steamer  should  take  her  to  Vicksburg, 
Mississippi,  and  employ  her  in  respondents'  service  upon  the  Yazoo  river  for 
five  months,  guarantying  that  the  vessel  should  have  the  necessary  under- 
writers' certificate  as  to  her  seaworthiness.  She  was  inspected  at  Louisville, 
and  a  certificate  obtained  from  the  secretary  of  the  underwriters,  but,  upon  a 
subsequent  inspection,  during  her  service,  the  certificate  was  withdrawn. 
The  master  charged  the  underwriters  with  fraud,  threatened  suit  against 
them,  settled  up  with  respondents,  took  possession  of  the  vessel,  and  respond- 
ents declared  the  contract  at  an  end.  JtM  that,  under  all  the  circumstances, 
the  guaranty  must  be  construed  as  a  continuing  one,  not  limited  to  the  time 
the  vessel  went  into  respondent's  employment. 

2.  Release  and  Discharge— Effect. 

Respondents,  in  a  suit  for  damages  for  breach  of  charter-party,  filed  a  cross- 
libel  for  damages  for  false  representations.  It  appeared  that  before  the  com- 
mencement of  the  suit  the  master  of  the  vessel  had  settled  with  respondents, 
giving  them  a  receipt  and  acquittance  for  moneys  due  from  them,  and  had 
taken  possession  of  the  vessel.  Held,  that  the  settlement  was  conclusive,  and 
the  cross-libel  should  be  dismissed. 

In  Admiralty.     libel  and  cross-libel  for  damages. 

Lee  &  McKee,  for  libelant.     MUler^  Smith  &  Hirahy  for  respondents. 

Hnx,  J.  This  case  is  submitted  upon  libel,  answer,  and  cross-libel, 
answer,  and  proofs.  The  libel,  in  substance,  charges  that  the  libelant 
was  the  owner  of  the  steamer  Ed  Foster,  and  that  on  the  9th  day  of 
September,  1887,  she,  by  J.  W.  Whipple,  the  master  of  said  steamer, 
entered  into  a  contract  in  writing  with  the  defendant  company,  in  the 
nature  of  a  charter-party,  by  the  terms  of  which  said  J.  W.  Whipple 
agreed,  as  master  of  said  steamer,  to  take  her  to  Vicksburg,  Mississippi, 
and  employ  her  in  the  service  of  the  defendant  company  for  a  period  of 
five  months,  and  for  the  service  of  said  master  and  said  vessel  the  de- 
fendant company  was  to  pay  the  sum  of  $225  at  the  end  of  each  month, 
and  would  also  pay  the  expense  of  transporting  said  vessel  from  Louis- 
ville, Kentucky,  to  Vicksburg,  Mississippi.  That  in  fulfillment  of  said 
written  contract, — a  charter-party, — said  master  did  transport  said  vessel 
to  Vicksburg,  where  she  was  put  into  the  Yazoo  river  trade,  and  so  re- 
mained until  the  26th  day  of  October,  1887,  when  the  defendant  com- 
pany declined  to  use  her  any  longer  under  said  cha  ter-party,  and  de- 
clared said  charter-party  at  an  end,  although  libelant 
performed  all  the  obligations  on  her  part  under  said  c 
master,  acting  for  libelant,  protested  against  the  breac 


had,  on  her  part, 

ntract.     That  tlie 

of  said  contract, 


upon  the  part  of  said  defendant  company,  who  abi  Dlutely  refused  to 
comply  with  their  part  of  said  contract,  alleging  tha  libelant  had  for- 
feited the  same  by  reason  of  an  alleged  breach  there(  '  by  libelant  of  a 
guaranty  in  said  charter-party  touching  the  boat's  un(  erwriters'  papers. 
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Libelant  alleges  that  she  did  have  said  boat  inspected,  and  obtained  a 
certificate  of  her  seaworthiness,  and  obtained  from  the  secretary  of  the 
underwriters  a  certificate  in  proper  form;  that  said  certificate  remained 
suspended  in  the  cabin  of  said  boat  until  taken  down  by  one  of  the  re- 
spondents, and  returned  to  the  underwriters,  who  had  unjustly  and 
wantonly,  without  the  act,  procurement,  or  fault  of  libelant  or  said  mas- 
ter, or  without  any  just  or  suflScient  cause  whatever,  revoked  the  said 
certificate;  that  said  steamer  was  inspected  by  the  United  States  inspect- 
ors of  hulls  and  boilers  at  Louisville,  and  received  their  certificate  and 
license  for  the  ensuing  year,  which  said  steamer  still  carries;  that  by 
reason  of  the  facts  stated  she  has  fulfilled  and  performed  her  guaranty  as 
aforesaid.  The  libelant,  by  her  libel,  claims  a  decree  for  the  balance  of 
charter-party  money  agreed  to  be  paid,  also  for  money  alleged  to  have 
been  paid  out  by  the  master  for  services  by  the  crew,  and  for  other  ex- 
penses of  the  steamer.  The  answer  of  the  respondents,  which  is  made 
a  cross-libel,  admits  the  contract,  or  charter-party,  as  alleged;  but,  in 
substance,  sets  up  as  a  defense  to  the  prayer  of  libelant  that,  upon  an  in- 
spection made  by  a  duly-authorized  inspector  of  the  underwriters,  said 
boat  was  declared  unseaworthy,  and  said  underwriters'  certificate  was 
withdrawn  without  any  act  on  their  part,  and  by  means  of  which  said 
boat  could  no  longer  be  used  by  them  for  the  purpose  for  which  she  was . 
chartered,  as  no  insurance  could  be  had  on  the  freight  transported  upon 
her,  and  by  means  of  which  said  guaranty  was  broken  and  forfeited,  and 
respondents  were  released  from  said  contract.  Respondents,  by  their 
answer,  further  aver  that  after  said  certificate  of  said  underwriters  was 
withdrawn,  a  final  settlement  was  made  between  said  master,  acting  for 
libelant,  and  respondents,  by  which  all  matters  arising  under  said  con- 
tract were  adjusted  and  settled,  and  full  p9.yment  was  made  to  said  mas- 
ter, and  for  which  he  executed  a  receipt,  signed  by  said  J.  W.  Whipple, 
as  master  of  said  steamer.  Defendants  further  set  up,  by  way  of  de- 
fense, and  as  a  cross-libel,  that  as  an  inducement  to  respondents  to  make 
said  contract,  said  J.  W.  Whipple,  acting  for  libelant,  falsely  represented 
to  respondents  that  he  had  then  recently  had  repairs  put  upon  said 
steamer,  costing  $1,800;  that  she  only  drew  light  draught,  16  inches,  and 
bad  on  her  a  first-class  steam  capstan;  that  said  steamer  was  chartered 
by  them  for  the  purpose  of  being  employed  in  the  Yazoo  river  trade  in 
low  water,  which  was  well  known  to  said  master,  that  libelant  had  not 
expended  anything  like  the  sum  of  $1,800  in  the  repair  of  said  steamer; 
that  her  light  draught  was  20}  inches  instead  of  1 6 ,  as  stated  by  said  mas- 
ter, and  that  said  capstan  was  not  first  class,  but  was  of  inferior  quality 
and  unfit  for  the  purposes  intended;  that  by  reason  of  said  false  and 
fraudulent  representations  said  steamer  was  wholly  worthless  to  respond- 
ents, and  that  by  reason  of  the  amount  they  expended  in  payment  of 
part  of  the  charter  contract  for  payment  of  the  crew,  and  other  expenses 
of  said  steamer,  they  have  sufiered  damages  to  the  amount  of  $1,000.75, 
for  which  sum  they  claim  a  decree  against  said  steamer,  with  a  lien 
upon  her,  her  tackle,  furniture,  etc.  The  answer  to  the  cross-libel  de- 
nies the  breach  of  the  warranty  as  alleged,  denies  that  there  was  a  final 
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settlement  of  the  matters  arising  out  of  the  contract  as  alleged,  also  de- 
nies the  fraudulent  statements  as  charged,  but  admits  that  the  master 
did  state  that  her  light  draught  was  16  inches,  and  that  he  did  state 
that  her  capstan  was  first-class,  and  avers  that  said  statements  were  true. 

Quite  a  number  of  witnesses  have  testified  as  to  the  statements  made 
by  J.  W.  Whipple,  and  as  to  the  draught  of  the  boat,  and  as  to  the  capstan, 
but,  as  there  are  two  other  points  which  must  be  decisive  of  the  rights 
and  liabilities  of  the  respective  parties,  need  not  be  considered.  The  first 
is  as  to  the  construction  which  ought  to  be  put  upon  the  contract  of  guar- 
anty. While  there  may  be  some  uncertainty  as  to  the  intention  of  the 
parties  arising  upon  the  face  of  the  contract,  when  the  relation  of  the 
parties  and  the  action  which  they  took  in  relation* to  it  is  considered,  I 
do  not  find  much  diflSculty  in  arriving  at  that  intention  and  understand- 
ing, and  what  that  was  must  govern  in  the  construction  of  this  as  well  as  all 
other  written  contracts  and  agreements. 

Secondly.  It  is  contended  upon  the  part  of  libelant  that  the  guaranty  was 
only  to  extend  to  the  time  the  vessel  went  into  the  employment  of  the  re- 
spondents, and  upon  the  part  of  respondents  that  it  was  to  continue  un- 
til the  end  of  the  employment.  By  the  terms  of  the  contract  Capt. 
Whipple,  the  son  of  the  libelant  and  the  master  of  the  boat,  was  to  con- 
tinue in  command  of  her;  the  service  was  to  be  a  joint  one  of  Capt. 
Whipple  and  the  boat.  The  contract  upon  the  part  of  Mrs.  Whipple,  the 
owner,  was  that  she  guarantied  that  the  boat  should  have  the  necessary 
underwriters' certificate  or  papers  to  enable  the  respondents  to  obtain  in- 
surance upon  the  freight  transported.  When  the  inspector  declared  her 
unseaworthy,  and  crossed  her,  as  it  is  called,  and  withdrew  the  certifi- 
cate, Capt.  Whipple,  who  made  the  contract,  and  knew  its  meaning, 
charged  that  the  action  of  the  underwriters'  and  the  inspector  was  a  gross 
fraud  upon  the  rights  of  libelant;  that  he  would  sue  them  for  damages; 
and  that  he  would  have  the  vessel  reinstated.  Had  it  not  been  the  un- 
derstanding that  the  guaranty  was  to  continue,  this  claim  for  damages- 
would  have  accrued  to  respondents  instead  of  to  libelant.  Then,  upon 
the  withdrawal  of  the  certificate  and  underwriters'  papers,  he  settled  up 
with  respondents  and  gave  a  receipt  and  acquittance  up  to  that  date,  and 
took  possession  of  the  boat,  as  I  understand  it  from  all  the  evidence,  for 
the  owner,  and  not  for  the  respondents,  who  then  declared  that  they 
could  not  use  her  for  the  want  of  the  papers,  which  had  been  withdrawn, 
and  declared  the  contract  at  an  end.  From  all  these  circumstances  I  am. 
satisfied  that  the  understanding  of  the  parties  was  that  this  guaranty 
should  continue  to  the  end  of  the  service,  and  that  by  the  withdrawal 
of  the  underwriters'  papers,  the  guaranty  was  broken  and  forfeited,  and 
the  respondents  released  from  it,  as  no  immediate  steps  were  taken  by 
libelant  to  have  the  proper  underwriters'  papers  restored. 

I  am  satisfied,  from  all  the  proof,  that  the  settlement  made  betweea. 
Capt.  Whipple  and  the  respondents  must  be  held  as  final  and  conclu- 
sive, 48  to  all  the  claims  set  up  in  the  cross-libel,  and  estops  the  re-- 
spondents  from  the  relief  prayed  for  in  the  cross-libel. 

The  reault  is  that  both  the  libel  and  cross-libel  must  be  dismissed^ 
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and  that  libelant  will  be  decreed  to  pay  the  costs,  except  the  costs  of 
summoning  and  the  attendance  of  the  witnesses,  the  testimony,  except 
that  of  the  parties  themselves,  being  upon  an  immaterial  issue. 


Thb  DntECTos* 

Balfour  et  al.  v.  Thb  Diregtob. 

iDistrict  Oautt,  D.  Oregon.    Febraary  18»  188a) 

1.  BmPPING— OhARTER-PaRTT— SBAWORTmi7B88. 

There  is  an  implied  warranty  of  seaworthiness  or  fitness  for  the  contem- 
plated voyage  in  every  charter-party  or  contract  of  affreightment  on  the  part 
of  the  ship-owner,  and  this  is  a  condition  precedent  to  performance  by  the 
shipper.  1 

2.  Sams. 

The  libelants  chartered  the  Director  to  carry  a  cargo  of  wheat  from  Port- 
land to  Europe,  and,  when  she  was  loaded,  she  commenced,  from  inherent 
weakness,  to  leak,  so  that  her  cargo  had  to  be  discharged.  HM,  that  the 
vessel  not  being  seaworthy  at  the  date  of  the  charter  and  the  delivery  of  the 
•cargo,  there  was  a  failure  on  the  part  of  the  ship-owner  to  perform  the  con- 
dition precedent  of  the  contract,  and  the  shipper  was  absolved  therefrom, 
and  was  entitled  to  recover  possession  of  his  wheat,  and  such  damages  as  he 
may  have  sustained  bv  reason  of  such  failure. 

S.  Maritimb  Liens— Sale  op  Vessel — Order  op  Payment. 

Assuming  that  the  proceeds  of  the  sale  of  the  vessel. are  not  sufficient  to 
satisfy  the  demand  of  the  libelants  and  those  of  the  interveners,  the  steve- 
dore who  unloaded  the  cargo,  having  a  lien  on  both  cargo  and  vessel  for  his 
services,  is  entitled  to  be  first  paid;  the  claim  for  towage  up  the  river  to  Port- 
land, and  the  claim  of  the  libelants  for  damages  for  breach  of  the  contract, 
are  to  be  paid  pro  rata,  the  costs  incurred  by  the  libelants  in  arresting  and 
keeping:  the  vessel  to  be  first  paid  in  full;  the  carpenter  who  recalked  and 
copjpered  the  vessel  after  the  cargo  was  removed  from  her,  his  labor  and  ma- 
terial being  of  no  benefit  to  the  prior  lienors,  must  be  paid  last. 

4.  Apmirat.ty— Rbplbvin— Ck)8T8. 

In  a  suit  in  admiralty  for  the  possession  of  personal  property,  where  the 
same  is  taken  on  process  issued  on  the  application  of  the  libelants,  the  same 
should  be  delivered  to  them;  and,  therefore,  if  they  procure  the  arrest  of  the 
property  and  leave  it  in  the  custody  of  the  marshal,  they  cannot  recover  the 
cost  and  expense  of  such  custody,  either  as  damages  or  costs. 

iSyUahm  by  the  OaurL) 

1  Under  the  usual  covenants  of  a  charter-party,  that  the  vessel  Is  ''tight,  stanch,  and 
strong,  ^  the  owners  are  answerable  for  latent  as  well  as  visible  defects  whereby  the 
<»rgo  is  damaged.    Hubert  v.  Becknagel,  18  Fed.  Rep.  dl2 :  The  Rover,  88  Fed.  Rep.  515. 

The  terms  "tight,  stanch,  strong,  and  every  way  fitted  for  the  voyage,"  include  an 
implied  warranty  oi  the  seaworthiness  of  the  vessel  at  the  time  she  sails  for  the  par- 
ticular voyage^and  in  respect  to  the  cargo  laden  on  board.  Bunmer  v.  Caswell,  20  Fed. 
Rep.  249;  The  Vesta,  6  Fed.  Rep.  582. 

The  law  places  on  the  owner  of  the  vessel  the  obligations  of  a  warrantor.  The  char- 
ter-party declaring  that  the  vessel  was  in  good  order  and  condition,  the  presumption  is 
in  favor  of  seaworthiness.  McCann  v.  Conery,  11  Fed.  Rep.  747 ;  Fyman  v.  Von  Singen, 
■8  Fed.  Rep.  802. 

The  stoppage  of  a  steamer  for  five  hours  at  a  port  not  out  of  her  course,  for  the  pur- 
pose of  takmg  in  a  small  additional  quantity  of  coal,  is  not  a  violation  of  a  provision  of 
the  charter-party  renresenting  that  the  steamer  was  in  every  way  fitted  for  the  voyage. 
Von  Lingen  v.  Davioson,  1  Fed.  Rep.  178. 
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In  Admiralty. 

C.  E.  S.  Wood  and  John  W.  WhaUey^  for  libelants. 

Frederick  R,  Strong^  for  claimants. 

Robert  L.  McKee^  for  intervenors. 

Deady,  J.  This  suit  was  brought  by  the  libelants,  Alexander  Bal- 
four, Stephen  Williamson,  Robert  Balfour,  Alexander  Guthrie,  and  Rob- 
ert B.  Foreman,  doing  business  in  this  port  as  Balfour,  Guthrie  &  Co., 
against  the  British  bark  Director,  her  master,  William  D.  Bogart,  and 
16,868  bags  of  wheat. 

,  The  libel  prayed  for  process  against  said  bark,  wheat,  and  master,  to 
the  end  that  the  first  might  be  sold  to  pay  the  damages  of  the  libelants; 
that  the  second  '^ might  be  delivered  to  the  libelants,"  free  of  all  charges 
and  liens;  that  the  master  may  be  restrained  from  interfering  with  the 
wheat  during  the  pendency  of  the  suit;  and  that  he  and  all  others  claim- 
ing any  interest  in  said  vessel  or  wheat  may  be  cited  to  appear  and  an- 
swer the  libel. 

On  reading  and  filing  the  libel  an  order  was  made  thereon,  allowing 
process  to  issue,  as  prayed  for  in  the  libel,  on  the  filing  of  a  stipulation 
by  the  libelants,  in  the  sum  of  $50,000,  as  security  to  the  adverse  par- 
ties for  costs  and  damages  thereby  incurred,  on  which  the  vessel  and 
wheat  were  subsequently  arrested,  and  all  parties  in  interest  cited  to  ap- 
pear. Thereupon  the  master  filed  a  claim  of  ownership  of  said  vessel 
on  behalf  of  William  W.  Turnbull  and  others,  and,  on  the  same  day, 
said  parties  and  the  master  appeared  in  the  suit,  by  counsel,  and  claimed 
the  possession  of  the  wheat. 

The  libel  alleges  that  on  October  3,  1885,  the  master  of  the  Director 
chartered  her  to  the  libelants  to  carry  a  cargo  of  wheat  from  this  port  to 
Europe,  at  42s.  6d.  a  ton,  stating  therein  that  the  vessel  was  ^'tight, 
stanch,  strong,  and  in  every  way  fitted  for  such  voyage;'^  that  the  ves- 
sel was  laden  by  the  libelants,  and,  as  soon  as  the  cargo  was  on  board, 
she  commenced  to  leak  so  badly  she  could  not  proceed  on  her  voyage, 
and  the  cargo  was  discharged. 

On  exceptions  to  the  libel  for  misjoinder  of  causes  of  action,  it  was 
held— 

"  (1)  In  a  suit  by  a  shipper  for  the  non-performance  of  a  contract  of  affreight- 
ment, the  facts  which  establish  the  liability  of  the  master,  also  give  the  libel- 
ant a  lien  on  the  vessel  for  the  amount  of  his  claim,  and,  therefore,  it  is 
proper  and  expedient  that  the  proceeding  against  the  owner  or  master  and  the 
vessel  should  be  joined  in  one  libel;"  and  "(2)  when  the  possession  of  per- 
sonal property  has  been  changed  by  means  involving  the  breach  of  a  maritime 
contract  concerning  the  same,  or  such  possession  is  wrongfully  withheld  con- 
trary thereto,  the  owner  or  other  person  entitled,  under  the  circumstances  to 
the  possession  thereof,  may  maintain  a  suit  In  admiralty  to  obtain  the  same.*' 
The  Director,  11  Sawy.  493,  26  Fed.  Rep.  708. 

An  amended  libel  was  subsequently  filed,  in  which  a  sale  of  the  wheat, 
on  October  5,  1885,  is  alleged  to  have  been  made  to  Arthur  Bald  of 
Liverpool,  at  36s.  9d.  per  500  pounds,  including  freight  and  insurance, 
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to  be  shipped  from  this  port  during  the  month  of  October  or  November 
of  that  year  by  the  Director,  she  being  "a  first-class  wooden  vessel"  and 
fit  to  carry  said  cargo,  and  the  loss  of  the  same  by  reason  of  the  inability 
of  the  Director  to  carry  the  wheat  as  per  the  terms  of  the  sale  and  the 
stipulation  of  the  charter-party,  to  the  damage  of  the  libelants  $3,036. 

On  May  31,  1887,  the  master  and  claimants  answered  the  libel,  ad- 
mitting the  making  of  the  charter-party,  and  the  loading  and  unloading 
of  the  cargo,  as  stated  in  the  libel,  and  allege  that  the  master,  after  dis- 
charging the  cargo,  had  the  Director  hove  down  and  repaired,  so  that 
she  was  ready  to  receive  the  wheat  again  before  the  expiration  of  Novem- 
ber, and  fit  to  carry  the  same  to  its  destination,  as  per  the  charter-party. 

In  the  course  of  the  trial  the  claimants  oflfered  in  evidence  copies  of 
the  Bureau  Veritas,  or  the  French  Lloyds,  for  the  years  1884  and  1885, 
to  show  the  character  and  oonstruction  of  the  Director,  in  connection 
with  evidence  tending  to  show  that  the  libelants'  agent  at  this  port,  Mr. 
Walter  J.  Bums,  was  femiliar  with  these  registers  at  and  before  the 
chartering  of  the  Director,  and  was  therefore  chargeable  with  a  knowl- 
edge of  the  facts  therein  stated  concerning  the  Director.  They  were  ad- 
mitted, without  objection,  for  whatever  they  might  prove. 

These  registers,  so  far  as  the  libelants  are  concerned,  are  mere  hear- 
say, derived  from  local  surveys  and  inspections  made  at  the  instance  of 
the  owners,  and  usually  in  their  interest.  Judging  from  what  I  have 
seen  of  such  surveys  in  this  case,  they  are  of  little  or  no  value  as  evi- 
dence of  the  true  condition  of  a  vessel.  Underwriters,  from  their  vocar 
.  tion  and  business,  may  be  presumed  to  have  a  knowledge  of  their  con- 
tents. Whart.  Ev.  §§  736,  1243.  But  as  to  others  not  so  related  to 
the  subject,  such  presumption  does  not  obtain.     1  Whart.  Ev.  §  639. 

And,  so  far  as  these  libelants  are  concerned,  they  are  not  evidence  of 
any  fact  about  which  there  is  any  doubt  or  controversy  in  the  case. 

Assuming,  however,  that  the  agent  was  familiar  with  these  volumes  of 
Veritas,  the  information  imparted  to  him  by  them  was  to  the  effect  that 
the  Director  was  a  first-dass  wooden  vessel,  built  in  1873,  in  New  Bruns- 
wick, principally  of  spruce,  birch,  pitch-pine,  and  hackmatack,  with  a 
character  rated  at  3  |  3,  A  1.  1.,  and  about  five  years  of  life  before  her, 
the  last  survey  having  been  made  at  Liverpool  in  1883.  And  this,  of 
course,  does  not  tend  to  show,  as  maintained  by  counsel  for  the  claim- 
ants, that  the  agent  of  the  libelants  must  or  could  have  known  that  the 
Director  was  not  a  first-class  wooden  vessel,  but  the  contrary. 

Certain  certificates  of  survey  of  the  Direcjtor,  made  in  this  port,  were 
also  offered  in  evidence  by  the  claimants  to  prove  the  seaworthiness  of 
the  vessel,  as  well  as  an  authenticated  copy  of  a  survey  purporting  to 
have  been  made  in  Hong  Kong,  just  prior  to  her  departure  from  that 
port  for  this,  libelants  objected,  and  they  were  admitted  subject  to  the 
objection.  The  objection  is  well  taken.  The  certificate  of  the  survey 
of  a  vessel  is  ex  parte^ — mere  hearsay, — and  is  not  evidence  of  the  facts 
contained  in  it  in  favor  of  the  person  procuring  it,  whatever  it  may  be 
when  offered  against  him.  Hall  v.  Insurance  Cb.,  9  Pick.  476;  Watson 
V.  Insurance  Cb.,  2  Wash.  C.  C.  152;  Oort  v.  Insurance  Co.^  Id.  376;  U. 
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S.  V.  MtcJiell,  Id.  478;  Shltu8V.  Insurance  Co,,  10  Johns.  489;  Abbott  v- 
Sebor,  3  Johns.  Gas.  46;  1  Whart.  Ev.  §  120. 

Such  certificate  is  evidence  of  the  fact  that  a  survey  was  made,  and, 
•when  a  question  arises  as  to  the  propriety  or  necessity  of  a  sale  by  the 
master  of  a  stranded  or  injured  vessel  in  pursuance  of  such  a  survey,  it 
may  be  evidence  of  the  facts  contained  therein,  tending  to  justify  the  ac- 
tion of  the  master.  But  even  then  it  is  not  conclusive,  and  may  be  con- 
tradicted.    Gordon  v.  Insurance  Cb.,  2  Pick.  263. 

In  this  case  the  proper  proof  of  the  facts  ascertained  on  the  surveys 
of  the  Director  is  the  testimony  of  the  surveyors.  In  the  case  of  The 
FortHJtude^  3  Sum.  262,  the  surveyors  appear  to  have  been  examined  as 
witnesses.  But  the  certificate  of  the  survey,  dated  November  25,  1885, 
and  signed  by  Nathaniel  IngersoU  and  John  E.  Lombard^  is  competent 
evidence  to  qualify  the  testimony  of  said  Lombard  concerning  the  con- 
dition of  the  vessel  at  that  time,  as  a  statement  made  by  him  out  of 
court. 

The  evidence  on  the  point  of  unseaworthiness  includes,  among  others, 
the  master,  the  first  and  second  mate,  the  carpenter,  and  one  of  the  crew. 
The  first  mate  left  the  vessel  on  October  7th,  and  is  a  witness  for  the 
libelants;  the  others  remain  with  the  ship,  and  testify  for  the  claimants. 
A  number  of  ship-masters,  mostly  British,  testify  as  to  what  leakage 
will  render  a  vessel  unseaworthy.  Most  of  them  seem  to  think  a  vessel 
is  seaworthy  so  long  as  her  pumps  can  keep  down  the  leak.  "Seawor- 
thy" is  doubtless  a  relative  term,  depending  on  th^  voyage  and  cargo. 
Where  the  cargo  is  wheat,  and  the  voyage  from  this  port  to  Europe,  - 
around  Cape  Horn,  a  vessel,  to  be  seaworthy,  must  be  tight  and  strong,, 
and  not  leak  through  any  inherent  weakness. 

As  usual,  in  this  class  of  cases,  the  evidence  is  very  conflicting.  On 
a  careful  consideration  of  it,  and  the  degree  of  credit  to  be  given  to  the 
witnesses,  I  find  the  facts  to  be  as  follows: 

The  Director  is  a  wooden  vessel  of  679  tons  register,  built  principally  of 
spruce,  pine  and  hacmatack,  at  Moss  Glen,  New  Brunswick,  in  1873,  and 
classed  in  Veritas  3  |  8  A  1.  1  for  six  years  from  July,  1883,  and  when  she 
was  docked  and  remetaled. 

About  the  middle  of  March,  1885,  she  sailed  from  New  Castle,  New  South 
"Wales,  to  Amoy,  China,  with  a  cargo  of  coal.  On  May  17th  she  left  the  lat- 
ter port,  in  ballast,  for  Hong  Kong,  from  whence  on  June  30th  she  sailed  lor 
Portland  with  a  cargo  of  China  goods,  principally  rice,  and  reached  here  on 
September  11th  of  the  same  year. 

On  the  voyage  to  Amoy  she  encountered  a  gale  off  the  Solomon  Islands, 
during  which  she  leaked  so  that  the  pumps  were  used  conUnuously,  On  the 
voyage  from  Hong  Kong  to  Portland  the  weather  was  vely  good,  except  for 
a  couple  of  days  while  in  the  Bashee  channel,  when  therl  was  an  ordinary 
fresh  gale,  during  which  the  vessel  leaked  not  less  than  sil  inches  per  hour» 


and  for  the  rest  of , the  voyage  not  less  than  three  inches 


arrival  at  Portland  the  master  reported  to  his  agents  tl  it  the  vessel  was. 
leaking,  whereupon  a  survey  was  ordered,  in  pursuance  o;  which,  the  cargo 
being  discharged,  she  was  first  put  by  the  head,  and  some  i  nail  repairs  made 
about  her  stern-post,  and  then  by  the  stern,  and  similar  w(  k  done  about  her 
stern-post;  and  on  October  1st  the  surveyors  reported  he    leak  reduced  to 


er  hour.     On  her 
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9-100  of  an  inch  per  hour,  and  that  she  was  **  fit  to  carry  a  drj  and  perishable 
cargo  to  any  part  of  the  world." 

On  October  8d  the  Director  was  chartered  to  the  libelants  to  carry  a  cargo 
of  wheat  from  this  port  to  Europe,  at  the  rate  of  42s.  6d.  per  ton.  The  charter 
staled  that  the  vessel  was  'Hight,  stanch,  strong,  and  every  way  fitted  for 
such  a  voyage."  And,  among  others,  it  contained  the  following  stipulations - 
That  the  vessel  would  furnish  the  charterers  a  certificate  from  their  surveyoi 
''that  she  is  satisfactory  to  him  as  regards  general  condition,  stowage,  dun- 
nage, draft  of  water,  and  ventilation;"  that,  should  she  fail  to  pass  satisfac- 
tory survey,  or  be  unreasonably  detained  in  consequence  of  having  to  dry- 
dock  for  repairs,  this  charter  to  be  void  at  charterer's  option;"  that  lay  days 
shall  commence  24  hours  after  discharge  of  inward  cargo,  and  the  master  re- 
ports that  he  is  ready  to  receive  cargo,  and  "ten  working  lay  days"  be  al- 
lowed for  loading. 

Between  October  3d  and  8th  the  vessel  was  loaded  with  wheat  by  libelant, 
the  same  weighing  985  long  tons.  The  cargo  was  consigned  to  the  order  of 
libelants,  and  the  usual  bills  of  lading  taken  from  the  master  in  their  own 
name,  whereby  the  master  admitted  the  receipt  on  board,  in  good  condition, 
of  16,868  bags  of  wheat,  to  be  delivered  at  a  port  in  Europe  in  like  condition. 

On  October  8th,  Nathaniel  IngersoU,  surveyor  for  the  libelants,  reported 
that  "this  cargo  of  wheat  in  sacks  has  been  properly  dunnaged  under  my 
direction,"  and  "this  vessel  is  properly  ventilated,  and  is  in  good  condition 
to  carry  a  dry  and  perishable  cargo  to  any  port  of  the  world." 

On  the  morning  of  October  the  9th  as  the  vessel  was  about  to  leave  her 
dock  and  proceed  to  sea,  it  was  discovered  that  she  was  leaking,  and  had  an 
unusual  quantity  of  water  in  her  hold,  when  a  survey  was  had,  on  the  re- 
quest of  the  master.  On  the  10th  the  surveyors,  Nathaniel  IngersoU  and 
John  E.  Lombard,  reported  that  she  was  making  a  little  over  an  inch  of 
water  an  hour,  and  advised  that  her  cargo  be  partially  discharged  and  "the 
upper  course  of  copper  be  turned  down  and  the  ship's  top  sides  be  thoroughly 
calked  to  the  plank  sheer." 

In  consequence  of  this  leak  and  survey,  the  cargo  was  wholly  discharged 
and  placed  on  the  dock,  and,  on  October  2'6th  a  contract  was  made  with  Rob- 
ert Mcintosh  for  the  repair  of  the  vessel,  at  a  cost  of  84,485»  the  same  to  be 
braced,  shored,  and  hove  down  on  either  side  so  as  to  expose  the  keel,  and 
calked,  coppered,  and  otherwise  repaired  as  the  surveyors  might  direct,  so 
as  to  render  her  seaworthy. 

On  November  18th  and  16th  she  was  hove  down,  first  on  her  starboard  and 
then  on  her  port  side,  and  stripped  of  her  sheathing,  when  it  was  found  that 
her  seams  were  slack,  so  that  you  could  put  your  hand  in  them;  the  oakum 
was  wet  and  sodden,  coming  away  with  the  sheathing  and  dropping  out  of 
the  seams.  The  keel  was  badly  broomed  and  split,  35  feet  by  9  inches  of  which 
was  taken  out  at  the  center  and  replaced  with  Oregon  fir.  One  butt  was 
started  on  the  starboard  side,  and,  when  she  was  hove  down,  the  water  came 
in  under  her  covering  boards,  fore  and  aft,  in  great  quantity.  The  vessel 
was  recalked  and  recoppered,  the  butt  fastened,  and  brought  back  to  her 
loading  berth,  where  her  top  sides  were  calked.  On  November  21st,  on  the 
request  of  the  master,  a  survey  was  ordered,  and  on  the  25ih  the  surveyors 
last  aforesaid  reported  that  the  vessel  was  then  "tight,  stanch,  and  in  good 
order  to  carry  a  dry  and  perishable  cargo  to  any  part  of  the  world. " 

IngersoU  died  before  the  testimony  was  taken,  and  Lombard  testified  that 
be  signed  the  repoit  with  much  hesitation,  and  that  he  was  then  satisfied 
tliat  the  vessel  was  not  seaworthy,  or  fit  to  carry  this  cargo  of  wheat  to  Eu- 
rope; and,  on  November  27th,  the  master  informed  the  libalants  that  he  was 
ready  to  reload  the  cargo. 

In  the  mean  time  the  libelants  on  October  8th,  had  sold  the  cargo  of  wheat 
through  their  Liverpool  house,  to  Arthur  Bald  of  that  place.    The  contract 
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of  sale  provided  that  the  wheat  was  the  average  of  the  Walla  Walla  crop  of 

1885,  ^nd  was  "to  be  shipped  per  Director,  679  T.  K.,  a  first-class  wooden 
vessel,  classed  not  lower  than  Al,  English  or  8  |  8  1.  1,  French  Veritas, 
*  *  *  as  per  bills  of  lading,  to  be  dated  during  October  and  (or)  Novem- 
ber, 1885,    *    *    *    at  the  price  of  36s.  9d.  per  500  pounds.'' 

On  the  delivery  of  the  bills  of  lading  October  8,  1885,  the  libelants  drew 
on  the  purchaser  for  the  price  of  the  cargo,  appending  to  the  bill  of  ex- 
change the  bills  of  lading  and  the  policy  of  insurance  of  the  cargo, — the  libel- 
ants being  the  underwriters, — and  negotiated  the  same  with  the  bank  of  Brit- 
ish Columbia,  in  this  city.  After  learning  the  condition  of  the  vessel,  and 
the  unlading  of  the  cargo,  Mr.  Bald  repudiated  the  sale  because  of  the  breach 
of  the  condition  precedent  thereto — ^that  the  Director  was  seaworthy.  This 
determination  following,  as  It  did,  on  some  correspondence  between  the  par^ 
ties,  was  made  known  to  the  Liverpool  house  on  October  28th,  and  by  them 
to  the  Portland  branch  early  in  November,  the  bills  of  lading  being  remalled 
to  the  latter  on  November  14th. 

On  November  7th  the  Portland  agent  of  the  libelants  wrote  to  the  master, 
stating  that  he  held  him,  his  vessel,  and  his  owners  liable  for  all  losses  sus- 
tained on  the  cargo  of  wheat,  on  the  ground  of  a  breach  of  the  warranty  con- 
tained in  the  charter,  that  the  Director  was  seaworthy. 

Between  October  9th  and  the  date  of  this  notice  there  was  correspondence 
and  conversation  between  the  libelants  and  the  ship's  agents,  Messrs.  Taylor, 
Young  &  Co.,  as  to  the  rights  and  obligations  of  the  parties  to  the  transac- 
tion,— the  former  claiming  the  return  of  the  wheat  free  and  clear  of  all  liens 
and  charges,  while  the  latter  was  willing  to  cancel  the  charter-party  if  the 
libelants  would  bear  the  expense  incident  to  the  unlading  and  rescission  of  the 
contract. 

The  parties  were  unable  to  agree,  and  the  master  insisted  on  holding  the 
cargo,  and  thereupon  this  suit  was  commenced,  on  November  23d,  to  obtain 
possession  of  the  wheat  and  damages  for  the  failure  to  perform  the  contract 
of  affreightment,  in  which  the  vessel  was  arrested  on  November  25th,  and  the 
wheat  on  November  28th. 

Afterwards  the  following  persons  intervened  for  their  interests,  and  ex- 
hibited libels  in  the  cause:    Robert  Mcintosh,  ship  carpenter,  on  January  16, 

1886,  against  the  vessel,  for  the  sum  of  $4,537  for  materials  and  labor  ex- 
pended in  the  repair  of  the  same  after  the  wheat  was  unladen,  and  prior  to 
the  survey  of  November  25th ;  Richard  Lemon,  stevedore,  on  January  23, 1886, 
against  the  vessel  and  cargo,  for  the  sum  of  $492.50,  for  unloading  the  latter 
from  the  vessel  preparatory  to  the  survey  of  October  lOtb,  and  the  Vancouver 
Transportation  Company,  a  corporation  formed  under  the  laws  of  Washington 
territory,  on  March  4,  1886,  against  the  vessel,  for  the  sum  of  $405,  for  tow- 
age up  the  river  on  the  inward-bound  voyage. 

On  the  arrest  of  the  wheat  the  possession  of  the  same  was  not  claimed  by 
the  libelants,  and  it  remained  in  the  custody  of  the  marshal.  Neither  did  the 
claimants  make  any  application  for  the  delivery  to  them  of  the  vessel,  and  it 
also  remained  in  the  custody  of  the  marshal.  On  May  1,  1886,  on  the  appli- 
cation of  the  libelants,  and  the  consent  of  the  claimants,  an  order  was  made 


for  the  sale  of  the  wheat,  and,  at  the  same  time,  on  th 

claimants  and  the  consent  of  the  libelants,  an  order  was 

the  vessel;  and,  in  pursuance  thereof,  on  May  18th  the  v 

agents  of  the  claimants,  Taylor,  Young  &  Co.,  for  the  sui 

wheat  to  C.  Caesar  &  Co.  for  $1.17Jper  cental,  or  the 

which  sum,  less  $2,522.46,  the  marshal's  costs  and  expe 

the  registry  of  the  court.    On  December  10,  1887,  in  pu;  iuance  of  "an  order 

made  on  the  application  of  the  libelants,  the  clerk  paid  ovi  r  to  the  latter  $24,- 

032.76  of  the  amount,  leaving  in  the  registry  of  the  cour 

tive  of  the  vessel,  the  sum  of  $2,727.54. 
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In  considering  the  question  of  the  seaworthiness  of  the  vessel,  but  lit- 
tle, if  any,  weight  has  been  given  to  the  testimony  of  the  master.  His 
conduct  throughout  renders  him,  in  my  judgment,  unworthy  of  credit. 
It  is  not  necessary  to  go  into  details,  and  one  transaction  will  suffice  to 
show  his  want  of  integrity.  Although  he  admits  that  the  vessel  made 
not  less  than  three  inches  of  water  any  hour  between  Hong  Kong  and 
this  port,  the  log  kept  by  the  mate,  under  his  special  direction,  does  not 
refer  to  any  leak.  After  the  arrival  in  this  port,  however,  he  had  the 
mate  write  up  a  new  log,  in  which  it  was  falsely  represented  tiiat  during 
the  2d,  3d,  and  4th  days  of  July  the  vessel  was  in  a  hurricane,  with  a 
cross-sea  boarding  her  fore  and  aft,  and  making  so  much  water,  without 
stating  the  amount,  that  it  was  impossible,  on  the  2d,  to  keep  her  free 
with  one  pump,  when  the  fact  was  that  the  vessel  experienced  no  rough 
weather  on  the  voyage,  except  a  moderate  gale  in  the  Bashee  channel, 
where  she  did  not  make  more  than  seven  inches  of  water  an  hour.  This 
manufactured  log  was  produced  to  the  British  consul  as  the  true  log,  and 
was  made  under  the  apprehension  that  the  cargo  was  more  or  less  dam- 
aged, as  a  basis  of  protest  i^ainst  the  vessel's  liability  therefor.  .  How- 
ever, the  cargo  came  out  dry,  and  no  further  use  was  made  of  it. 

My  conclusion  is  that  the  vessel,  at  the  date  of  the  charter,  was  alto- 
gether unsea worthy,  considered  with  reference  to  the  cargo  she  was  to 
carry,  and  the  voyage  she  was  to  make.  She  was  structurally  defective 
and  inherently  weak,  was  poorly  fastened  and  leaked  all  over.  Caulking 
did  her  but  little  good.  She  was  repaired,  according  to  Veritas,  in  1883, 
and  yet,  when  the  copper  was  stripped  off  of  her  in  1885,  the  oakum  in 
her  seams  was  so  loose  and  water-soaked  that  it  came  away  without  any 
apparent  resistance.  This  shows  that  when  the  vessel  was  in  motion 
with  a  cargo  on  board,  her  timbers  were  working,  so  as  to  open  her 
seams,  whereby  the  water  passed  through  until  the  oakum  became  sod- 
den and  loose.  The  leakage  was  not  the  result  of  any  local  defect  or  in- 
jury, that  could  be  stopped  by  some  specific  repair,  and  the  flow  of 
which  was  uniform  in  all  weathers,  and  could  be  counted  on  with  some 
degree  of  certainty,  without  reference  to  wind  or  wave,  and  provided 
against  accordingly. 

She  must  have  worked  more  or  less  all  over,  like  a  crate  or  basket, 
when  subject  to  a  strain.  The  leak  fluctuated,  the  amount  depending 
on  her  depth  in  the  water,  jmd  the  state  of  the  weather.  Lying  in  still 
water,  at  her  dock,  in  ballast,  she  might  not  leak  over  an  inch  an  hour, 
but  in  fair  weather,  when  loaded  and  under  sail,  the  leak  would  be  not 
less  than  three  inches  in  the  same  time,  while  in  tolerably  rough  weather 
it  would  increase  to  not  less  than  six  inches  an  hour,  and  to  what  vol- 
ume it  might  reach,  would  simply  depend  on  the  condition  of  the  wind 
and  waves,  and  how  much  strain  she  would  bear  without  filling  or  going 
to  pieces. 

Nor  was  the  vessel  seaworthy  after  the  repairs  made  in  this  port.  She 
was  inherently  weak,  and  this  was  a  defect  that  calking  and  coppering 
would  not  cure.  It  was  like  patching  old  doth  with  new.  Nothing 
short  of  rebuilding  would  have  made  her  fit  to  carry  this  cargo  of  wheat 
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round  Cape  Horn  to  Europe.  To  be  seaworthy,  the  vessel  should  also 
have  been  properly  officered  and  manned,  so  that  insurance  could  have 
been  effected  on  her  cargo.  The  libelants  were  the  underwriters  of  this 
cargo,  and,  on  November  27th,  when  the  vessel  was  tendered  to  them  as 
repaired,  they  had  reason  to  apprehend  that  it  was  unsafe  to  trust  the 
master  with  this  cargo.  He  might  put  in  some  port  on  the  way,  and 
falsely  represent  that  his  vessel  had  been  injured  at  sea,  and  have  her 
rebuilt  at  the  expense  of  average  on  the  cargo. 

And  the  small  price  which  the  vessel  brought  when  sold  here,  clear  of 
all  liens  and  claims,  shows  that  she  was  not  considered  fit  for  the  wheat 
trade.  Shipping  wheat  to  Europe  is  the  principal  business  of  this  port, 
and  many  British  subjects  are  engaged  in  it.  The  British  port  of  Vic- 
toria is  also  near  at  hand.  All  the  facts  of  her  condition  and  career  had 
become  well  known  here,  and  still  she  only  sold  for  $3, 000, — a  sum  con- 
siderably less  than  the  cost  of  the  repairs  just  put  on  her, — and  her  own- 
ers appear  to  have  been  the  purchasers  even  at  that  price.  She  finally 
left  this  port  in  July  with  a  cargo  of  lumber  for  Shanghai,  and  it  is  since 
understood  that  she  was  lost  somewhere  down  that  coast.  The  reasona- 
ble inference  is  that  she  at  last  went  out  with  a  cargo  of  lumber  because 
she  could  not  get  one  of  wheat. 

The  representation  in  the  charter  that  the  Director  was  then  "tight, 
staunch,  strong,  and  every  way  fitted  for  such  voyage,"  is  a  warranty  to 
that  effect;  and  if  the  charter  was  silent  on  the  subject,  the  law  would 
imply  as  much.  Seaworthiness  is  a  condition  precedent  to  every  char- 
ter or  contract  of  afireightraent,  and,  where  there  is  no  express  warranty 
to  that  effect,  the  law  implies  one. 

The  authorities  concur  in  holding  that,  where  there  is  no  express  agree- 
ment to  the  contrary,  the  owner  warrants  the  ship  to  be  seaworthy,  and 
at  the  time  fit  in  all  respects  to  carry  the  cargo  described  in  the  contract 
to  the  port  or  place  therein  specified.  Work  v.  Leathers,  97  U.  S.  379; 
Wilsm  V.  Oriswold,  9  Blatchf.  269;  The  Vesta,  6  Fed.  Rep.  532;  Davism 
V.  Van  lAngen,  113  U.  S.  41,  5  Sup.  Ct.  Rep.  346;  The  Northern  Belle, 
9  Wall.  526;  The  Tornado,  108  U.  S.  342,  2  Sup.  Ct.  Rep.  746. 

In  Work  v.  Leathers,  supra,  Mr.  Justice  Swayne,  speaking  for  the  court, 
says: 

"Where  the  owner  of  a  vessei  charters  her  or  offers  her  for  freight,  he  is 
bound  to  see  that  she  is  seaworthy  and  suitable  for  the  service  in  which  she 
is  to  be  employ^.  If  there  be  defects,  known  or  not  known,  be  is  not  ex- 
cused." 

Therefore  it  makes  no  difference,  so  far  as  the  libelant's  right  to  repu- 
diate this  contract  of  affreightment  and  be  restored  to  the  possession  of 
their  wheat  is  concerned,  whether  the  vessel  was  seawortliy  on  November 
27th  or  not.  The  undertaking  of  the  claimants  was  that  she  was  sea- 
worthy at  the  date  of  the  charter  and  the  commencement  of  the  loading. 
This  was  a  condition  precedent  to  their  right  to  the  possession  of  the 
wheat  for  the  purpose  of  earning  freight  in  carrying  it  to  its  destination. 

The  clause  in  the  charter,  "should  the  vessel  fail  to  pass  satisfactory 
survey,  or  be  unreasonably  detained  in  consequence  of  having  to  dry- 
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dock  for  repairs,  this  charter  to  be  void,  at  charterer's  option,'*  has  been 
referred  to  as  excusing  the  delay  for  repairs  at  this  port.  But  certainly 
the  detention  contemplated  in  this  clause  must  occur  after  the  voyage 
has  commenced.  The  survey,  of  course,  was  to  take  place  in  this  port, 
and  before  loading,  and,  if  unsatisfactory^  the  libelants  might  then  have 
declared  the  contract  off,  and  if,  after  the  voyage  had  commenced,  she 
Lad  been  detained  for  the  cause  mentioned,  they  might  then  have  de- 
clared the  contract  void,  and  resumed  the  possession  of  their  wheat. 

Admitting,  however,  that  the  detention  in  this  port  after  the  unload- 
ing  of  the  cargo  was  a  detention  within  the  purview  of  this  clause,  it  is 
not  apparent  how  this  helps  the  case  of  the  claimants,  for  the  libelants, 
in  their  letter  of  November  7th,  written  after  the  contract  for  repairs  was 
made,  but  before  the  work  was  commenced,  in  effect  declared  the  con- 
tract off,  and  gave  the  claimants  notice  of  their  intention  to  hold  them 
liable  for  the  breach  of  warranty  of  seaworthiness. 

The  libel  alleges,  among  other  things,  that  the  libelants  were  induced 
to  enter  into  the  charter-party  by  the  fraud  of  the  master,  and  they  ask 
to  have  it  declared  void,  on  that  account.  The  defense  insists  that  the 
whole  case  of  the  libelants  rests  on  this  allegation,  and  contend  that  the 
proof  of  fraud  is  not  sufficient,  and,  therefore,  the  libel  must  be  dis- 
missed. But  the  libelants  are  entitled  to  such  relief  as  the  facts  stated 
in  the  pleadings  and  established  by  the  proof  will  wajrant. 

In  this  case  it  is  alleged  and  proved  that  the  claimants  failed  to  keep 
the  condition  precedent  of  their  contract — to  furnish  a  seaworthy  vessel 
in  all  respects  fitted  to  carry  a  cargo  of  wheat  from  thia  port  to  Europe, 
with  reasonable  safety  and  dispatch.  This  absolved  the  libelants  from 
the  performance  of  their  part  of  the  contract,  and  entitied  them  to  the 
return  of  the  cargo,  and  damages  for  the  failure  and  delay.  And  it  mat- 
ters not  whether  the  master  or  owners  knew  of  the  unseaworthiness  of 
the  vessel  or  not.  They  undertook  absolutely  to  furnish  in  the  Director, 
neither  a  soft  or  hardwood  vessel,  but  one  ^Hight,  stanch,  strong,  and 
in  in  every  way  fitted'*  for  the  contemplated  voyage — in  other  words,  a 
first-class  wooden  vessel.  Their  ignorance  of  the  fact  of  her  unseawor- 
thiness does  not  excuse  them  for  a  violation  of  such  undertaking.  Nor 
does  the  fact  that  any  rumor  or  gossip  in  shipping  circles  in  this  port 
that  may  have  come  to  the  ears  of  the  libelant's  agent,  to  the  effect  that 
the  Director  was  a  leaky  vessel,  or  any  knowledge  which  he  may  have 
derived  from  Veritas  that  she  was  built  principally  of  soft  wood,  qualify 
the  claimant's  warranty,  or  estop  the  libelants  from  claiming  the  benefit 
thereof. 

Therefore  I  do  not  consider  it  necessary  to  go  into  the  question  of  the 
fraudulent  conduct  of  the  master  in  the  negotiation  of  this  charter-party. 
But  if  I  did,  and  the  fact  that  he  was  aware  of  the  condition  of  the  ves- 
sel, and  intended  and  endeavored  to  conceal  the  same  from  the  charterers 
and  the  public,  constitutes  such  conduct,  there  would  be  no  difficulty  in 
deciding  the  questioa  in  favor  of  the  libelants, 

A  question  is  made  by  the  claimants  th^t  the  wheat  belongs  to  Bald  of 
Liverpool,  and  that  the  libelants  have  no  property  in  ii,  and  cannot, 
v.34p.no.l — 5 
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therefore,  maintain  any  Buit  about  it,  .  My  conclusion,  as  already  ex- 
pressed, is  that  the  sale  to  Bald  fell  through  because  the  Director  was 
not  a  first-class  wooden  vessel — that  being  a  condition  precedent  of  the 
contract  of  sale.  Bald  testified  that  he  repudiated  the  sale,  as  in  my 
judgment  he  had  a  right  to  do.  Then,  by  an  arrangement  between  the 
parties  in  Liverpool,  the  bills  of  lading  were  returned  here  to  the  agent 
of  the  libelants  for  the  purpose  of  enabling  him  to  take  such  action  in  re- 
gard to  the  wheat  as  he  might  think  best.  And  the  agent,  who  appears 
to  have  become  a  partner  with  the  libelants  since  the  date  of  this  trans- 
action, swears  positively  that  the  wheat  belongs  to  the  libelants. 

It  is  true  that  Guthrie,  one  of  the  partners  in  the  Liverpool  house,  tes- 
tifies that  he  had  never  formally  released  Bald  from  the  contract  of  sale, 
and  if  he  had  any  claim  against  him  on  that  account,  he  expected  to  en- 
force it.  And  it  is  on  this  expression  of  what  Guthrie  would,  rather  than 
what  he  could,  the  argument  against  the  right  of  the  libelants  to  main- 
tain this  suit  is  based. 

Admitting,  however,  that  the  general  property  in  the  wheat  is  in  Bald, 
the  libelants  hold  the  bills  of  lading  with  his  consent,  and  for  his  inter- 
ests, if  he  has  any.  In  Houseman  v.  The  North  Carolina^  15  Pet.  49,  Chief 
Justice  Taney,  delivering  the  opinion  of  the  court,  said:  "We  consider 
it  well  settled,  in  admiralty  proceedings,  that  the  agent  of  absent  owners 
may  libel  either  in  his  own  name  as  an  agent,  or  in  the  name  of  his  prin- 
cipals, as  he  thinks  best."  And  the  holder  or  indorsee  of  a  bill  of  lad- 
ing, though  not  the  beneficial  owner  of  the  property,  may  sue  for  the 
non-delivery  thereof  in  his  own  name.  The  Thames,  14  Wall.  108;  2%« 
Vaughan,  Id.  266. 

The  libelants  are  entitled  to  recover  the  possesson  of  the  wheat,  or  its 
money  representative,  in  the  r^istry  of  the  court,  with  damages  for  the 
violation  of  the  contract  of  afireightment.  The  damages  claimed  by  the 
libelants  are  as  follows:  For  the  difl^erence  between  the  price  brought  by 
the  marshal's  sale  and  that  for  which  it  was  sold  to  Bald,  $2,981.05;  in- 
surance, $350;  and  wharfage,  $1,100. 

These  daims  cannot  be  allowed  to  this  extent.  In  my  judgment  the 
libelants,  on  filing  their  bond,  as  they  did,  for  the  arrest  of  the  wheat, 
could  have  had  the  immediate  possession  of  the  same  if  they  desired  it. 
At  least  they  might  have  specially  applied  for  the  delivery  of  the  same  or 
for  the  sale  of  the  property,  as  they  did  later  on,  and  have  saved  the 
greater  part  of  the  insurance  and  wharfage.  I  know  that  it  is  said  that 
the  claimants  played  the  dog  in  the  manger  policy,  and  would  not  con- 
sent to  a  sale  until  they  wanted  an  order  for  the  sale  of  the  ship.  But 
it  is  none  the  less  certain  that  if  application  had  been  made  by  tibe  libel- 
ants the  court  would  have  ordered  the  marshal  to  turn  over  the  property 
or  to  sell  the  same,  and  deposit  the  proceeds  in  the  registry  of  the  court. 
The  damages  must  be  therefore  reckoned  on  the  base  (1)  of  the  diflTerenoe 
in  the  price  of  wheat  at  the  date  of  arrest  and  that  to  be  paid  by  Bald;  and 
(2)  the  amount  of  insurance  and  wharfage  incurred  on  account  of  the 
wheat  from  the  time  it  was  delivered  to  the  master  ahd  replevined  by  the 
marshal.     There  is  no  proof  as  to  what  was  the  price  of  wheat  at  this 


Digitized  by 


Google 


THE  DIBECrOB.  67 

date,  or  what  was  the  amount  incurred  for  insurance  and  wharfage.  And, 
unless  the  parties  can  agree  as  to  these  facts,  the  case  must  be  referred 
to  a  commissioner  to  take  testimony  on  these  points.  For  whatever  may 
be  found  due  the  libelants  under  these  heads,  within  the  limitation  sug- 
gested, they  are  entitled  to  a  decree  against  the  vessel  or  its  proceeds. 

Assuming  that  the  fund  in  the  registry  of  the  court  is  not  sufficient  to 
pay  the  claims  of  the  intervenors  and  libelants  in  full,  what  are  the  pri- 
orities, if  any,  between  them.  The  claims  all  rank  as  maritime  liens, 
but  the  time  and  circumstances  under  which  they  arose  may  affect  their 
priority.  The  claim  of  the  stevedore  is  for  a  maritime  service  rendered 
to  both  cargo  and  vessel,  and  therefore  he  has  a  lien  on  the  proceeds  of 
both  for  the  amount  thereof.  The  Canada,  7  Sawy.  173,  7  Fed.  Rep. 
119.  As  between  the  vessel  and  the  cargo  the  former  is  primarily  liable 
for  the  daim.  It  is  not  an  expense  incurred  during  the  voyage,  which 
might  be  the  subject  of  average  between  the  vessel  and  the  cargo.  It 
arose  before  the  vessel  had  left  her  dock,  and»  by  reason  of  her  unsea- 
worthiness, at  the  date  of  the  charter.  The  claim  must  be  first  paid  out 
of  the  proceeds  of  the  vessel,  and  I  think  it  ought  to  bear  interest. 

The  claims  of  the  transportation  company  and  the  carpenter  are  not 
made  against  the  cargo. 

The  only  objection  that  can  be  made  to  the  payment  of  the  former  pro 
rata  with  that  of  the  libelants  is  that  the  service  was  rendered  on  a  prior 
voyage, — the  inward  bound  one, — and  it  is  therefore  stale  and  ought  to 
be  deferred  to  the  liens  accruing  since.  I  think  it  would  be  a  harsh  ap- 
plication of  the  rule  which  prefers  a  daim  arising  during  a  later  voyage 
to  one  arising  during  an  earlier  one,  to  treat  the  towage  of  a  vessel  up  the 
river  to  this  port  as  a  service  rendered  on  an  earlier  and  different  voyage 
from  the  return  one  down  the  river.  I  think  the  coming  up  and  going 
down  the  river,  so  far  as  towage  is  concerned,  where  there  is  only  the 
usual  delay  in  getting  and  taking  on  cargo,  ought  to  be  considered  one 
voyage.  This  claim  will  be  paid  pro  rota  with  the  damages  found  for  the 
libelants.  Taxable  costs  and  disbursements  will  be  allowed  on  each  of 
the  daims  as  a  part  of  it;  but  the  costs  made  by  the  libelants  in  arrest- 
ing and  keeping  the  vessd,  havipg  been  incurred  for  the  benefit  of  all  the 
claims,  must  first  be  paid  in  full. 

The  daim  of  the  carpenter  must  be  deferred  to  the  last.  He  was  em- 
ployed by  the  agents  of  the  vessd,  and  doubtless  looked  through  them  to 
the  ownerrf  for  his  pay.  The  repairs  were  made  after  the  other  liens  had 
attached.  They  were  made  to  enable  the  vessel  to  commence  her  voy- 
age, and  not  to  continue  it  after  it  had  been  commenced.  Nor  were  they 
made  for  the  benefit  of  the  prior  lienors. 

The  daim  made  by  the  daimants  for  demurrage  while  the  vessd  was 
in  the  custody  of  the  law,  at  four  pence  per  ton  per  day,  the  rate  pre- 
scribed in  the  charter  in  case  the  vessd  was  detained  by  the  fault  of  the 
libdants,  is  not  supported  by  either  the  pleadings  or  proof.  The  det,en- 
tion  was  not  caused  by  the  default  of  the  Ubdants,  but  that  of  the  daim- 
ants. And  if  this  were  otherwise,  I  doubt  if  the  daimants  could  leave 
the  vessd  in  the  custody  of  the  law,  when  she  might  have  been  delivered 
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to  them  on  bond  or  sold,  and  then  daim  demurrage  for  such  detention. 
This,  it  seems,  would  be  taking  advantage  of  their  own  wrong  or  o^** 
ligenoe. 
A  decree  will  be  entered  in  accordance  with  this  opinion. 


The  Seacaucus.^ 

The  Edwin  Hawlby. 

Van  Wie  v.  The  Seacaucus. 

HoBOESN  Land  &  Imp.  C!o.  v.  The  Edwin  Hawley. 

(DUtrict  Court,  8.  D.  Nmo  York.    February  11, 1888.) 

1.  Collision— CoLOBSD  Liohts— Assuhino  Position  in  Which  Lights  Ob- 
scured. 

Tbe  law  that  requires  the  colored  lights  of  a  Teasel  to  be  visible  for  10  points 
around  the  horizon  is  not  complied  with  when  a  yessel  voluntarily  puts  her- 
self in  a  situation  in  which  her  lights  will  continue  for  some  time  obscured 
over  a  considerable  part  of  the  area  in  which  other  vessels  are  liable  to  be 
moving. 

8.  Same— Febrt-Boat  and  Tugs— Lights  Obsouebd  bt  Intsbyening  Vessels 
^Special  Distdtguishing  Lights. 

The  ferry-boat  B.,  bound  to  Hoboken,  was  about  one-third  of  the  distance 
from  the  New  York  shore,  headed  nearly  up  river,  and  moving  about  11  knots 
an  hour.  A  large  Erie  ferry-boat  was  a  length  ahead  of  her»  and  a  little  on 
her  port  bow.  The  small  tug  H.,  bound  for  New  York,  and  making  about 
10  knots,  came  suddenly  around  the  stern  of  the  Erie  boat,  across  the  course 
of  the  8.,  and  was  run  into  and  sunk  by  the  latter.  Neither  vessel  had  ob- 
served the  colored  lights  of  the  other  until  within  a  few  seconds  of  the  col- 
lision, and  when  it  was  unavoidable;  the  reason  given  by  each  being  that  the 
lights  of  the  other  were  hidden  by  the  Erie  boat.    Held,  both  in  fault  for  navi- 

fating  voluntarily  at  a  high  rate  of  speed,  in  such  a  position,  as  regards  the 
:rie  boat,  that  their  lights  were  obscured  to  vessels  on  the  other  side;  and  as 
the  evidence  indicated  that  the  high,  special  distinguishing  lights  of  each 
might  have  been  seen  by  the  other  over  the  Erie  boat,  fuld,  that  tne  failure  to 
perceive  them  was  a  further  fault  in  each. 

In  Admiralty.    libel  for  damages. 

Two  libels  to  recover  damages  sustained  in  consequence  of  a  collision, 
brought  by  Van  Wie,  owner  of  the  steam-tug  Edwin  Hawley,  against  the 
ferry-boat  Seacaucus,  and  by  the  Hoboken  Land  &  Improvement  Com- 
pany, owner  of  the  Seacaucus,  against  the  Edwin  Hawley. 

CarpenJier  &  Mosker^  for  the  Edwin  Hawley. 

AbbeU  ds  FuUer^  for  the  Seacaucus. 

Brown,  J.  At  about  hi^^  v>«at  6  p.  m.  on  Octobe  r  21,  1887,  a  col- 
lision occurred  between  the  steatn  tug  Hawley,  bound  from  Hoboken  to 
North  Moore  street,  New  York,  and  the  ferry-boat  seacaucus,  on  her 
trip  from  Barclay  street  to  Hoboken.    The  night  was  o  irs:,  .^ut  dear,  and,. 

i^Itoported  bf  BdWard  G.  Benediot,  Esq.,  of  th6  New  York  bar. 
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good  for  seeing  lights;  the  tide  strong  ebb ;  the  wind  fresh  from  the  north- 
west. The  Hawley,  at  the  moment  of  collision,  was  headed  nearly  di- 
rectly across  the  river  towards  the  New  York  shore;  the  Seacaucus  nearly 
up  river.  The  port  bow  and  guard  of  the  latter  ran  over  the  Hawley's 
starboard  side,  knocking  off  her  pilot-house,  and  breaking  a  hole  in  her 
side,  from  which  she  shortly  afterwards  sank.  The  ferry-boat  was  some- 
what damaged;  she  was  crowded  with  passengers,  but  none  were  in- 
jured. The  collision  was  about  one-third  across  from  the  New  York 
shore.  Each  ascribed  the  collision  to  the  fault  of  the  other,  and  the 
above  cross-libels  were  filed  to  recover  their  respective  damages. 

On  the  Hawley  there  was  no  lookout,  other  than  the  pilot,  who  was 
at  the  wheel;  on  the  Seacaucus  there  were  two, — one  at  the  bow,  who, 
upon  his  own  testimony,  I  must  find  was  paying  little  attention;  the 
other  was  on  the  upper  deck,  near  the  pilot-house.  Neither  boat,  nor 
the  lights  of  either,  were  seen  by  the  other  until  within  a  distance  of  only 
on6  or  two  lengths  apart,  the  reason  assigned  on  each  side  being  that  a 
large  Brie  ferry-boat  had  been  previously  going  between  the  other  two, 
so  as  to  hide  each  from  the  other  until  a  few  seconds  before  the  collision, 
when  each  came  into  view  of  the  other.  If,  at  that  moment,  the  courses 
of  the  Hawley  and  the  Seacaucus  were  nearly  at  right  angles,  as  the  wit-* 
nesses  of  the  former  state,  and  which  is  not  very  clearly  negatived  by  the 
witnesses  of  the  Seacaucus,  collision  was,  in  my  judgment,  clearly  un- 
avoidable, since  the  Seacaucus  was  going  at  a  speed  of  about  11  knots, 
through  the  water  against  the  tide;  the  Hawley,  at  a  speed  of  about  10 
knots,  crossing  the  tide.  In  that  situation,  I  think,  the  best  efforts  of  both 
combined  would  not  have  averted  collision.  There  is  no  question  that 
the  regulation  colored  lights  were  properly  burning  on  each.  In  addi- 
tion to  those  the  Hawley  carried  a  white  head-light  forward,  and  a  white 
staff-light  about  38  feet  above  the  water.  The  Seacaucus,  besides  her 
side  lights,  carried  a  special  distinguishing  green  light  about  40  feet 
above  the  water,  visible,  aa  her  pilot  says,  about  half  a  mile  off.  As  the 
regulation  lights  of  the  two  boats  were  not  seen  by  the  other,  I  must  as- 
sume the  truth  of  what  both  sides  affirm,  that  the  Erie  boat,  for  a  con* 
siderable  time,  hid  each  from  the  other  until  just  before  the  collision. 
There  is,  however,  a  singular  contradiction;  three  witnesses  on  the  part 
of  the  Hawley  affirming  that  she  came  down  on  the  westward  side  of  the 
Erie  boat,  and  rounded  to  the  eastward  under  the  latter's  port  quarter  as 
she  was  sheering  to  the  westward;  while  four  witnesses  on  the  part  of  the 
Seacaucus  assert  that  the  Hawley  did  not  go  to  the  westward  of  the  Erie 
boat,  but  to  the  northward  and  eastward  of  her,  along  her  starboard  side, 
coming  into  view  as  she  emerged  from  the  Erie  boat's  starboard  quarter. 
The  Ede  boat  had  left  Chambers  street  for  Pavonia  ferry,  on  the  Jeisey 
shore,  some  distance  up  the  river,  about  the  same  time  that  the  Seacau- 
cus left  Barclay  street.  After  getting  out  a  little  iti  the  river  both  boats 
hauled  up  on  nearly  parallel  courses,  heading  nearly  up  river,  but  a  little 
across.  Both  were  going  at  about  the  same  speed;  the  Seacaucus  one 
length,  Ot  possibly  two  lengths,  astern  of  the  Erie  boat,  which  was  largev 
and  higher.     The  pilot  of  the  Seacaucus  testifies  that  the  Erie  boat  bore 
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a  little  on  his  port  bow;  other  witnesses  from  the  Seacaucus  say  that  she 
was  running  a  little  on  their  starboard  bow.  They  continued  going  upon 
nearly  parallel  courses  until  the  Erie  boat  had  reached  the  proper  place 
for  her  to  begin  to  make  her  turn  for  the  Jersey  shore,  when  she  swung 
towards  the  westward,  and  very  shortly  thereafter  the  Hawley  and  the 
Seacaucus  were  for  the  first  time  disclosed  to  each  other's  view.  The  tes- 
timony of  the  pilot  of  the  Hawley,  as  he  is  not  otherwise  discredited, 
must  be  taken  as  controlling,  as  respects  the  course  of  his  own  boat.  He 
shaped  his  course,  as  he  testifies,  to  the  westward  from  the  time  he  saw 
the  Erie  boat  half  a  mile  distant,  and  passed  her  upon  her  westward 
or  port  side.  I  adopt  this  view,  therefore,  though  it  would  make  little 
difference,  as  to  the  question  of  the  fault  of  either,  upon  which  side  of 
the  Erie  boat  he  went. 

The  causes  of  the  collision  rest  equally,  as  it  seems  to  me,  with  both 
vessels.  The  acts  of  each,  which  brought  the  collision  about,  are  almost 
precisely  analogous.  The  Seacaucus  was  going  within  a  couple  of  hun- 
dred feet  of  the  Erie  boat,  a  much  larger  one,  so  dose  that  her  own  col- 
ored lights  were  thereby  kept  obscured  over  a  considerable  space  of  the 
river  to  the  northward  and  westward.  The  tug  likewise  came  down  on 
the  opposite  side  of  the  ferry-boat,  and  rounded  her  stern  suddenly,  and 
within  40  feet  of  it,  so  that  the  collision  could  not  be  avoided.  Both 
were  navigating  so  near  to  the  large  Erie  boat  that  their  lights  were  ob- 
scured to  vessels  on  the  other  side,  and  both  were  going  at  a  high  rate  of 
speed.  This  mode  of  navigation  was  voluntary  on  the  part  of  each;  each 
is  therefore  chargeable  with  the  risk  incident  to  it.  The  tug  had  abun- 
dant room  for  keeping  off  from  the  Erie  boat,  so  as  not  to  endanger  any 
other  boat  that  might  be  found  near  her  when  she  turned  and  crossed 
under  the  Erie  boat's  stern.  The  Seacaucus  could  just  as  easily  have 
gone  at  a  reasonable  distance  away  from  the  Erie  boat.  The  law  that 
requires  the  colored  lights  to  be  visible  for  10  points  around  the  horizon 
is  not  complied  with  when  a  vessel  voluntarily  puts  herself  in  a  situation 
in  which  her  lights  will  continue  for  some  time  obscured  over  a  consid- 
erable part  of  the  area  in  which  other  vessels  are  liable  to  be  moving. 
The  0.  F.  Ymng^  25  Fed.  Rep.  457, 461;  The  Howard,  30  Fed.  Rep.  280. 

Upon  the  testimony  I  must  find  also  that  the  special  distinguishing' 
lights  authorized  by  the  inspectors  to  be  carried  on  each  of  these  vessels, 
in  addition  to  the  ordinary  colored  lights,  and  which  were  carried  by 
each,  were  visible;  and  might,  and  should,  have  been  seen  by  each.  The 
navigation  of  the  boats  so  close  to  the  larger  Erie  boat,  which  must  have 
been  known  to  hide  their  own  colored  lights  from  a  part  of  the  field  in 
which,  by  law,  they  were  required  to  be  visible,  made  it  incumbent  upon 
each  vessel  to  observe  carefully  what  lights  might  have  been  seen  over  the 
Erie  boat.  Had  sufficient  attention  been  given,  each.  I  am  satisfied, 
would  have  seen  the  special  and  distinguishing  light  of  the  other,  and 
thus  would  have  been  apprised  of  the  other's  near  presence.  Both  ves- 
sels, therefore,  are  chargeable  with  similar  faults,  and  the  damages  and 
costs  of  each  must  be  divided,  with  a  reference  to  ascertain  the  damagee, 
if  not  agreed  upon. 
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Thb  Marteixo.* 

Thb  Febda  a,  Willby. 

WiLLBY  V.  The  Mabtbllo. 

Wilson  et  al.  v.  The  Freda  A.  Wjjjusr. 

(Dittriei  Court,  8.  JD.  New  York.    February  24, 1888.) 

1.  OoLLiBioir— Fog— Rate  of  Speed— Stbambb  Nbab  Pobt  op  Nbw  Yobx. 

For  a  steamer  whose  full  speed  is  twelve  knots,  and  which  is  near  the  en- 
trance  to  the  harbor  of  New  York,  in  a  thick  fog,  a  speed  of  about  five  knots 
is  not  the  ** moderate  speed"  required  by  article  18  of  the  new  international 
rules:  and  she  is  bound  to  stop  at  once  on  hearing  a  fog-horn  near,  and  nearly 
ahead. 

2.  Same— Sailing. 

A  sailing  vessel  in  a  fog,  and  in  a  situation  where  many  other  vessels  are 
likely  to  be  met,  is  bound  to  moderate  her  speed  to  the  limits  of  fair  steerage- 
'    way.    EM,  in  this  case,  that  four  knots  was  immoderate  speed  in  a  sail-ves- 
sel approaching  New  York  harbor  in  a  thick  fog. 
&  Bamb— Between  Steam  and  Sahi-'Foo— "Modebatb  Speed"— Signal  Whis- 
tles Optional— Apportionment. 

In  the  midst  of  a  thick  fog  the  steamer  M.,  outward  bound  from  New  York, 
and  a  few  miles  outside  of  Sandy  Hook,  was  steaming  about  five  knots  an 
hour,  headed  E.  S.  E.  The  barken  tine  W.,  headed  north,  and  bound  into 
the  port  of  New  York,  was  sailing  about  four  knots,  with  the  wind  E.  by  N. 
The  fog-horn  of  the  W.  was  first  heard  by  the  steamer  ofT  her  starboard  bow, 
and  afterwards,  and  as  soon  as  the  barkentine  came  in  sight,  which  wa;s  at  a 
distance  of  from  260  to  700  feet,  according  to  the  steamer's  witnesses,  the 
steamer  was  stopped  and  backed.  The  sailing  vessel  had  about  three-fourths 
of  her  canvas  set;  she  made  no  effort  to  slacken  her  speed  or  do  anything  to 
avoid  collision,  at  any  time,  though  the  whistles  of  the  steamer  were  heard 
coming  nearer.  The  barkentine  was  struck  by  the  steamer  on  her  port  bow. 
Meld,  both  in  fault,  for  the  rate  at  which  they  were  proving  in  the  fog,  under 
the  special  circumstance  of  the  immediate  vicinity  of  the  entrance  to  New 
York  harbor,  where  other  vessels  were  to  be  expected.  Held,  further,  that 
the  barkentine  was  in  additional  fault  for  failure  to  check  her  speed  on  hear- 
ing the  approaching  whistles  of  the  steamer;  and  the  steamer  in  additional 
fault  for  not  stopping  as  soon  as  the  sailing  vessel's  horn  was  heard;  but  not 
in  fault  for  not  indicating  her  course  by  whistles. 

In  Admiralty.    Libels  for  damages. 
Ibeter  &  ThompeoUj  for  the  Martello. 
Chodricht  Deady  &  Goodrich^  for  the  Willey, 

Bbown,  J,  On  the  8th  of  May,  1887,  the  steamer  Martello  of  the 
Wilson  line,  370  feet  long,  and  2,439  net  tons,  bound  from  New  York 
to  Hull,  came  into  collision,  a  little  before  8  o'clock  in  the  morning,  a 
a  few  miles  outside  of  Sandy  Hook,  with  the  barkentine  F.  A.WiUey, 
bound  from  Pensacola  into  the  harbor  of  New  York.  At  the  time  of 
the  collision,  a  thick  fog  prevailed.  The  wind  was  about  east  by  north, 
and  the  barkentine  headed  north,  on  her  starboard  tack.  The  steamer 
was  heading  E.  S.  E.,  and  struck  the  barkentine  on  her  port  bow, 
crashing  in  her  timbers^  and  bringing  up  against  the  keel  and  bowsprit, 

,    iReported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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which  were  knocked  to  starboard.  The  injuries  to  the  Martello  were 
comparatively  slight.  The  above  cross-libels  were  filed  by  the  respective 
owners  to  recover  their  damages,  each  alleging  that  the  other  was  going 
at  too  great  speed  in  a  fog,  and  did  not  maintain  a  proper  lookout.  The 
Willeyalso  charges  as  a  fault  against  the  Martello  that  she  did  not  indi- 
cate by  her  whistles  which  way  she  would  turn,  and  the  steamer  also 
charges  that  the  Willey  did  not  properly  sound  her  fog-horn. 

It  is  impossible  to^  hold  the  collision  in  this  case  the  result  of  inevita- 
ble accident.  The  circumstances  are  not  sjifficient  to  show  that  it  could 
not  have  been  avoided  by  the  use  of  reasonable  prudence,  diligence, 
and  nautical  skill.  The  Morning  lAgkt^  2  Wall.  550, 558.  The  case  is, 
however,  somewhat  peculiar,  in  that  both  vessels  were  going  at  a  com- 
paratively low  rate  of  speed;  less  than  has  usually,  in  cases  of  collision 
in  a  fog,  been  found  to  have  been  the  speed  of  one  or  the  other  of  the 
vessels.  Each  side  accordingly  claims  that  the  speed  of  its  own  vessel 
was  within  the  limit  required  by  the  rules  of  navigation;  and  each,  no 
doubt,  in  this  respect,  makes  a  somewhat  dose  case.  Upon  repeated 
consideration,  however,  I  am  satisfied  that  neither  vessel  dischai^ed  her 
whole  duty  in  this  respect,  having  reference  to  the  special  circumstances 
of  the  situation.  The  speed  of  the  Martello  is  to  be  deduced  partly 
from  the  direct  testimony,  and  partly  from  the  distance  run,  and  the 
time  that  elapsed  after  discharging  the  pilot  a  little  to  the  wastward  of 
the  perch  and  ball  buoy  until  the  collision.  On  this  subject  there  is 
a  great  amount  of  testimony;  and  in  the  latter  stages  of  the  cause  an  en- 
deavor was  made  on  the  part  of  the  steamer  to  weaken  the  force  of  the 
previous  evidence  of  her  officers,  and  of  the  entries  in  the  engineer's  log, 
as  well  as  the  private  entries  of  Maider,  the  second  engineer.  There  is 
nothing  that  I  can  find,  however,  in  this  later  evidence,  that  deserves 
any  greater  confidence  than  the  tfestimony  previously  given,  and  the  en- 
tries referred  to,  which  are  verified  with  perfect  deamess  and  positive- 
ness  by  the  witness  who  made  them  at  the  time.  The  case,  on  the  part 
of  the  steamer,  is,  in  many  respects — such  as  the  allied  errors  of  the 
log,  the  alleged  dead  slow  speed,  the  need  of  keeping  steerage-way,  and 
her  being  nearly  stopped  at  the  collision — similar  to  that  of  The  Dor- 
dogne^  10  Prob.  Div.  6,  in  which  the  steamer  was  held  liable.  In  that 
case,  however,  there  were  some  circumstances  favorable  to  the  steamer 
that  are  not  found  here.  Without  discussing  the  details  of  the  ev- 
idence, the  most  reliable  testimony,  including  that  of  the  master,  satis- 
fies me  that  the  pilot  was  discharged  at  least  half  a  mile  to  the  westward 
of  the  perch  and  ball  buoy,  u  e. ,  about  north  from  the  black  buoy  No. 
1;  that  the  engine  was  stopped  at  7: 03  a.  m.,  for  the  purpose  of  slowing 
the  vessel  until  the  pilot  could  be  discharged;  that  the  pilot  left,  and 
the  engines  were  again  moved  slow  ahead,  at  7:10;  that  the  place  of  col- 
lision, best  fixed  by  the  pilot  Wolff,  was  one  and  three-fourths  miles 
from  N.  to  N.  N.  E., — say  about  N.  by  E.  from  Sandy  Hook  light-ship, 
' — and  upwards  of  four  knots  from  the  point  where  the  pilot  was  dis- 
charged'; that  at  7:50 — 40  minutes  after  the  pilot  was  discharged — the 
engines  were  ordered  full  speed  astern,  when  the  barkentine  was  fir^t 
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seen  from  600  to  1 ,500  feet  distant;  and  that  the  engines  continued  full 
speed  astern  till  abont  7:66,  soon  after  the  collision;  were  then  slowed, 
and  were  stopped  at  7:68.  This  would  make  the  speed  of  the  steamer, 
when  first  seen,  from  five  and  a  half  to  six  knots.  Again,  the  full  speed 
of  the  steamer  was  about  12  knots,  with  about  58  revolutions.  The 
engineer  testifies  that  at  7:10,  when  moving  slowly  ahead,  she  was  put 
at  28  revolutions,  and  at  7:20,  wh^n  ordered  to  go  as  slow  as  possible, 
the  engines  were  put  at  24  revolutions.  As  the  "slip"  is  less  when  the 
vessel  is  running  at  slow  speed  than  when  running  at  high  speed,  24 
revolutions  should,  I  think,  give  a  little  over  6  knots.  White,  Nav. 
Arch.  548.  From  the  second  engineer's  entries,  moreover,  and  from  the 
estimates  of  the  witnesses,  it  would  appear  that  the  engine  must  have 
been  backing  full  speed  for  about  two  minutes  before  the  collision.  The 
estimated  time  from  the  order  to  reverse  to  the  collision  is  put  at  not 
less  than  from  two  and  a  half  to  three  and  a  half  minutes.  As  this  was 
a  new  steamer  with  all  the  modem  appliances,  "her  gear  working  quick,'' 
no  such  length  of  time  for  getting  the  engine  reversed  after  the  order  to 
reverse  was  given,  can  be  admitted,  aa  was  estimated  upon  the  evidence 
in  the  case  of  The  Lepanto,  21  Fed.  Rep.  651, 653.  One-third  of  a  min- 
ute is  more  than  sufficient  in  a  steamer  having  the  modern  appliances, 
assuming  a  reasonably  prompt  obedience  to  orders,  and  that  the  vessel 
was  running  "slow."  No  delay  in  reversing  fully  and  at  once  is  in  that 
case  necessary.  Had  the  steamer  not  been  going  over  four  knots  when 
the  order  to  reverse  was  given,  and  if  that  order  was  properly  obeyed, 
she  would  have  been  very  near  if  not  quite  at  a  dead  stop  at  the  time 
of  collision.  See  Uie  Auraniaj  29  Fed.  Rep.  121,  note.  It  is  not 
daimed  that  she  waa  wholly  stopped,  and  the  depth  of  the  wound  in  the 
bow  of  the  Willey,  and  the  great  swing  of  the  Willey's  bows  to  the 
southward,  are  sufficient  evidence  to  the  contrary.  Mr.  Wolff,  the  expert 
and  mechanical  engineer,  estimated  the  speed  of  the  Martello  at  the  col- 
lision at  not  over  two  knots.  Upon  all  the  other  testimony,  I  should  ar- 
rive at  about  the  same  conclusion,  and  such  is  the  first  officer's  estimate. 
I  do  not  regard  that  speed  as  insufficient  to  cause  the  injuries  proved  to 
have  been  inflicted  upon  the  Willey.  The  length  of  time  that  she  was 
backing  without  reducing  her  speed  below  two  knots  at  the  moment  of 
cdlision  is  strong  corroboration  of  what  is  to  be  inferred  from  the  other 
testimony,  that  she  was  going  from  five  to  fiv^  and  a  half  knots  when 
the  order  to  reverse  was  given.  The  pilot,  Wolff,  who  was  acquainted 
with  the  handling  of  the  steamer,  testifies  that  if  previously  going  only 
five  knots,  and  if  her  full  speed  were  twelve  knots,  she  would  be  stopped 
dead  on  reversing  the  engines  full  speed  in  going  from  200  to  250  feet. 
If  this  estimate  is  accurate,  the  steamer  would  have  been  backing  friU 
speed  only  about  one  minute.  I  think  the  estimate  too  small,  and  that 
she  was  backing  from  a  minute  and  a  half  to  two  minutes,  reducing  her 
speed  from  about  five  or  five  and  a  half  knots  to  about  two  knots  in  go- 
ing from  one  to  two  lengths.  I  cannot  hold  a  speed  of  about  five  knots 
nnder  the  special  circumstances  of  this  case  to  be  such  "moderate  speed" 
as  to  free  the  stefuner  from  blame.     There  was,  special  need  of  very  great 
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caution;  because  the  steamer's  course  in  that  vicinity,  only  a  short  dis- 
tance outside  of  the  bar,  was  likely  to  encounter  incoming  vessels,  and 
because  the  lightening  up  on  the  morning  of  the  8th  of  the  fog  which  had 
prevailed  the  previous  day,  was  likely  to  bring  many  vessels  near  the 
entrance  of  the  harbor;  and  the  horns  of  other  vessels  were  in  fact  heard. 
It  had  been  clear  in  the  morning,  but  had  again  shut  down  thick  soon 
after  the  pilot  left,  about  40  minutes  before  the  collision.  The  engineer, 
indeed,  says  that  the  Martello  had  only  steerage-way,  but  he  was  not  the 
proper  officer  to  testify  to  such  a  fact;  and  from  his  own  testimony  it 
appears  that  the  engine  could  have  been  run  more  slowly  than  24  revo- 
lutions. If  the  fog  was  so  thick  that  the  Willey  could  not  be  seen  more 
than  from  250  to  700  feet,  as  most  of  the  Martello's  witnesses  testify, 
her  speed  was  not  "moderate,"  within  the  decisions;  because  she  could 
go  slower,  and  it  was  impossible,  with  that  speed,  to  avoid  any  approach- 
ing vessel  within  that  distance.  The  Colorado^  91  U.  S.  692;  ThePennsylr 
taniaj  19  Wall.  133;  2%6  Nacoochee,  22  Fed.  Rep.  855,  28  Fed.  Rep. 
462;  ne  PoUsvUie,  12  Fed.  Rep.  633;  McGabe  v.  SteawrShip  Co.,  31  Fed. 
Rep.  234. 

In  the  thick  fog  that  prevailed,  and  in  the  expectation  of  vessels  ap- 
proaching New  York  harbor,  which  ought  to  have  been  anticipated,  it 
was  the  further  duty  of  the  steamer  to  stop  her  engines  at  once  when 
the  fog-horn  of  the  Willey  was  first  heard  off  her  starboard  bow.  From 
the  direction  of  the  wind  it  was  to  be  inferred  that  the  sailing  vessel 
whose  horn  was  heard  was  probably  crossing  the  steamer's  course.  It 
was  plain  that  the  horn  could  not  be  far  off.  Until  the  position  cmd 
course  of  the  vessel  whose  fog-horn  was  heard  near  were  definitely  known, 
it  was  incumbent  on  the  steamer  to  stop  her  engines,  and  to  do  so  at  once. 
Uie  Lepanto,  21  Fed.  Rep.  651,  659;  J^  Ge&rge  D.  Fisher,  21  How.  1,6; 
The  Oily  qf  AOanta,  26  Fed.  Rep.  461,  462,  and  cases  there  cited;  The 
Ebor,  11  Prob.  Div.  25;  The  Frankland,  L.  R.  4  P.  C.  529, 533,  534;  The 
DordoffMy  10  Prob.  Div.  6.  In  the  case  of  TheEbor,  the  steamer,  though 
going  at  the  rate  of  from  three  to  three  and  a  half  knots  only,  was  held  in 
fault  because  she  did  not  stop  at  once  on  hearing  the  first  signal  from  the 
other  vessel .  According  to  the  testimony  of  the  witnesses  for  the  Martello, 
the  time  was  doubtless  quite  short  between  hearing  the  first  horn  from  the 
Willey  and  her  coming  into  view.  But  it  is  evident  that  there  was  some 
interval.  Tho  lookout  of  the  Martello  in  the  crow's  nest,  and  one  of  the 
men  on  the  forecastle  estimate  it  at  least  one  minute.  The  master,  and  the 
first  mate  who  was  on  the  forecastle,  both  heard  the  horn;  but  it  is  clear 
that  the  orders  "hard  a-port,"  and  "reverse  the  engine,"  were  not  given 


until  after  the  mate  had  seen  the  Willey  on  the  starb( 

dered  hard  a-port.     Both  were  asked  what  they  did 

horn;  and  the  answer  is  only  as  to  what  was  done  aft 

wen,  when  the  mate's  order  was  given  immediately.     Ii 

mate  says:  /^I  sung  out  the  fog-horn  first;  and,  as  she 

sung  out,  'hard  arport.'"    All  these  circumstances  pc  nt  to  a  very  ap« 

preciable  interval  after  the  fog-horn  was  heard  near  an  ,  "nearly  ahiead/* 

as  one  of  the  witnesses  says,  and  befor^  the  order  to  st<  p  was  given.     It 
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appears  further  on  cross-examination  that  the  two  men  on  the  forecastle 
with  the  mate  were  more  or  less  engaged  in  overhaaling  the  chain  and 
anchor,  which  the  first  ofiScer  was  superintending.  This  circumstance, 
together  with  the  very  much  less  distance  at  which  they  estimate  the 
Willey  when  first  seen,  than  the  estimate  testified  to  by  all  the  Willey's 
witnesses,  afford  ground  to  doubt  whether  as  sharp  a  lookout  was  kept  as 
was  required.  •  Upon  these  various  considerations,  the  Martello  must  be 
held  to  blame. 

2.  The  Willey 's  speed  was  estimated  by  the  Martello's  witnesses  at  five 
knots,  but  by  her  own  witnesses  at  only  four.  The  latter  are  sustained 
by  the  rate  given  by  the  patent  Ic^.  The  breeze,  it  is  true,  was  esti- 
mated as  a  five  or  six  knot  breeze;  but  the  Willey  was  well  loaded,  and 
had  only  about  three-fourths  of  her  canvas  set,  it  having  been  reduced 
by  hauling  up  the  foresail  as  the  breeze  freshened.  I  think  that  she  was 
not  making  much,  if  any,  over  four  knots.  By  article  18  of  the  new  in- 
ternational rules,  the  duty  to  go  at  "moderate  speed"  in  a  fog  is  imposed 
equally  upon  sailing  ships  and  on  steam-ships.  "Every  ship,"  says  the 
rule,  "whether  a  sailing  ship  or  a  steam-ship,  shall,  in  a  fog,  mist,  or 
falling  snow,  go  at  moderate  speed."  Prior  to  the  adoption  of  this  arti- 
cle the  duty  of  sail-vessels  to  slacken  speed  in  a  fog  or  in  thick  weather 
had  been  recognized  and  enforced  as  a  rule  of  prudent  navigation.  In 
the  case  of  The  Johns  Hopkina,  13  Fed.  Rep.  185,  where,  upon  a  collision 
in  a  fog  between  a  steamer  going  at  three  and  one-half  knots  and  a  sail- 
ing vessel  going  twice  as  fast,  the  collision  was  held  solely  the  fault  of 
the  sailing  vessel.  It  was  also  applied  in  this  court  in  the  case  of  The 
Rhode  Mandy  17  Fed.  Rep.  554,  where  the  schooner  was  held  in  fault 
for  sailing  in  Long  Island  sound  in  a  fog  at  the  rate  of  seven  knots.  In 
navigation  in  the  open  sea  or  on  the  lakes,  where  other  vessels  are  not  to 
be  specially  looked  for,  a  rate  of  four  knots  for  a  sail-vessel  has  been  held 
not  a  fault.  The  OohradOy  91  U.  S.  692;  TheLekind,  19  Fed.  Rep.  771. 
In  The  Elysia^  4  Asp.  540,  a  speed  of  five  and  one-half  knots  in  a  fog, 
it  is  said,  would  not  be  moderate.  In  The  Zadok,  9.  Prob.  Div.  114, 
a  speed  of  five  knots  was  held  not  moderate  speed  in  a  fog  in  the  Eng- 
lish channel.  In  The  Victoria^  3  W.  Rob.  49,  a  speed  of  six  knots  in  a 
dark  night  without  fog  was  held  immoderate.  The  same  in  The  Pepp&'eUj 
Swab.  12.  In  all  these  cases  the  sailing  vessel  was  held  bound  to  heed 
all  the  special  circumstances  of  danger,  and  to  moderate  her  speed  accord- 
ingly. In  the  case  of  The  2!adoky  ewpra^  Sir  James  Hannen,  the  presi- 
dent of  the  admiralty  division,  held  it  the  duty  of  the  sailing  vessel  in  a 
thick  fog  to  moderate  her  speed  down  to  the  standard  of  sufficient  way 
to  control  her  movements, — "to  as  low  a  rate  as  is  consistent  with  keep- 
ing a  good  steerage-way."  This  duty  was  affirmed  by  Lord  Escheb  in  the 
court  of  appeal  in  the  case  of  The  Dordogney  10  Prob.  Div.  6,  12,  where 
he  says:  "As  the  steamer,  by  her  whistles,  is  perceived  to  be  coming 
nearer  in  a  fog,  the  sailing  vessel  ought,  if  she  is  under  full  sail,  to  take 
sail  ofi^,  until  she  brings  herself  as  nearly  to  a  stand-still  as  is  possible 
whilst  being  under  command."  In  The  Ebor  and  other  cases^  evpra^  sim- 
ilar language  is  used  as  to  the  duty  of  steamers. 
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In  the  present  case  the  circumstances  above  referred  to  required  special 
caution  on  the  part  of  the  sailing  vessel  as  well  as  of  the  steamer.  The 
speed  which  would  have  been  moderate  and  justifiable  farther  out  at  sea, 
was  imprudent  in  a  thick  fog,  just  outside  of  New  York  harbor,  at  a 
time  and  place  when  many  other  sailing  vessels  were  to  be  expected  to 
be  approaching,  and  steamers  to  be  departing  upon  courses  crossing  the 
Willey's  at  nearly  right  angles.  The  Willey  had  about  three-fourths  of 
all  her  canvas  set.  She  had  by  no  means  brought  her  speed  ''down  to 
the  standard  of  good  steerage-way."  On  the  contrary,  she  was  going  at 
nearly  full  speed.  She  hauled  up  her  foresail  a  while  before,  not  to  di- 
minish her  speed,  but  to  avoid  increasing  it,  as  the  breeze  was  freshen- 
ing. Four  knots  for  her  -was  equivalent  to  eight  knots  for  the  steamer, 
relatively  to  her  maximum  speed,  as  well  as  to  her  ability  to  keep  out 
of  the  way  of  other  vessels  that  she  might  be  bound  to  avoid.  Two  such 
sail-vessels  crossing  at  her  speed  in  such  a  fog  would  be  likely  to  come 
in  collision  in  spite  of  anything  that  either  or  both  could  do  after  they 
had  sighted  each  other.  Such  navigation  was  not  prudent  or  reasonable, 
and  therefore  not  "moderate"  in  a  situation  where  many  other  ships, — 
sail-vessels  as  well  as  steamers, — ^were  likely  to  be  met,  some  of  which  it 
might  be  her  duty  to  avoid.  She  was  bound,  in  such  a  place,  to  mod- 
erate her  speed  within  the  limits  of  fair  steerage-way,  so  that  she  could 
do  her  share  in  avoiding  collision  after  the  danger  of  it  was  perceived. 
As  observed  in  the  case  of  The  Rhode  Mand,  17  Fed.  Rep.  564,  559,  if 
the  speed  of  the  sailing  vessel  would  not  be  prudent  or  justifiable  or  mod- 
erate, as  respects  other  sailing  vessels  that  she  was  likely  to  meet,  and 
out  of  whose  way  she  would  be  bound  to  keep,  the  same  rule  must  be 
applied,  and  her  speed  be  held  not  moderate,  though  the  other  vessel  be 
a  steamer.  Though  she  may  have  the  right  of  way,  she  has  no  right  to 
increase  the  burden  that  falls  on  the  steamer  to  keep  out  of  the  way. 

It  was  a  fault  in  the  Willey  that,  after  hearing  the  steamer's  several 
whistles  coming  nearer,  she  did  not  even  then  take  any  steps  to  check 
her  speed  or  do  anything  to  avoid  collision.  In  the  case  of  The  Zadok^ 
9  Prob.  Div.  117,  Sir  James  Hannen  says: 

''Though  the  whistle  of  the  Iduna  was  heard  once,  and  twice,  and  thrice, 
yet  no  precaution  whatever  was  taken  on  board  the  Zadok  to  guard  against  a 
contingency  which  she  was  warned  might  happen  of  a  steamer  being  in  a  po- 
sition which  required  caution.  I  am  advised  that  what  ought  to  have  been 
done  was  this:  that  men  should  have  been  stationed  so  as  to  work  on  the 
braces,  and  put  the  foresail  aback,  by  letting  them  fly;  they  would  come  at 
once  aback,  and  would  tend  to  throw  off  the  ship's  head,  by  putting  the  helm 
to  starboard;  and,  when  the  vessel  was  seen,  *  *  *  there  would  have 
been  time  for  them  to  effectuate  that  maneuver,  which  might  have  had  the 
effect  of  avoiding  the  collision  altogether.  Instead  of  that,  no  preparation  was 
made  to  do  anything  on  board  the  Zadok.  Those  on  board  seem  to  have 
thought  that  she,  being  a  sailing  vessel,  and  the  other  being  a  steamer,'  the 
former  had  a  right  to  keep  her  course,  and  do  nothing. .  That  is  no^  the  view 
I  take,  nor  the  view  which  I  am  advised  should  be  taken." 

These  observations  are  in  the  main  applicable  to  the  present  case;  and 
as  respects  the  right  of  the  sail-vessel  to  hold  her  course,  as  against  a 
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steamer,  the  supreme  court  in  Peck  v.  Sanderson,  17  How.  178, 182,  say: 
"Where,  as  in  the  present  case,  they  are  brought  suddenly  and  unexpectedly 
<sl08e  to  each  other,  and  the  ordinary  rules  of  navigation  will  not  prevent  a 
collision,  it  is  the  duty  of  each  to  act  according  to  the  emergency,  and  to  take 
any  measure  that  will  be  most  likely  to  attain  the  object. " 

The  master  states  that  he  would  have  ported  his  helm,  and  could  have 
Avoided  this  collision,  if  the  steamer  had  given  him  their  signal  whistles 
to  indicate  that  she  was  backing;  and  it  is  charged  as  a  fault  against  the 
steamer  that  she  did  not  giv«  these  signals.  But,  as  article  19  of  the 
new  regulations  expressly  declares  that  the  "use  of  these  signals  is  op- 
tional," it  is  not  in  itself,  independently  considered,  a  fault  that  they 
were  not  given.  Notwithstanding  the  fact,  however,  that  the  signals  are 
made  optional,  when  their  great  utility  in  promoting  a  mutual  under- 
standing between  a  steamer  and  a  sailing  vessel  comes  to  be  better  un- 
derstood, it  may  then  be  a  legal  duty  on  the  part  of  the  steamer,  as  one 
of  the  obligations  of  reasonable  prudence,  to  give  those  signals,  whenever 
the  situation  is  such  that  the  steamer  cannot  alone  avoid  collision,  and 
when  the  steamer  knows,  or  ought  to  know,  that  the  other  vessel,  guided 
by  such  signals,  but  not  without  them,  might  safely  change  her  course 
80  as  to  avoid  disaster.  I  do  not  need  to  pass  on  that  question  now.  In 
the  situation  of  these  two  vessels,  the  master  of  the  Willey,  without 
knowing  whether  the  steamer  intended  to  go  ahead  of  him  or  astern,  or 
•even  whether  she  had  reversed  her  engines,  (in  which  latter  case  the 
steamer  could  not  materially  change  her  course,)  could  not  prudently 
change  his  own  course  in  time  to  be  of  any  service.  I  cannot,  therefore, 
hold  the  Willey  in  fault  on  that  ground.  The  cases  in  which  steamers 
fail  to  hear  the  fog-horns  of  sailing  vessels  until  quite  near  are  too  fre- 
quent to  warrant  the  inference  that  the  horn  was  not  properly  blown, 
because  not  sooner  heard.  For  the  Willey 's  speed,  however,  in  that  sit- 
uation, and  for  her  failure  to  attempt  to  check  it  after  the  approaching 
whistles  of  the  steamer  were  several  times  heard  near  in  the  Uiick  fog,  I 
must  hold  her  to  blame;  and  the  damages  and  costs  must,  therefore,  in 
both  cases  be  divided. 


The  James  H.  Brewster. 

The  Champion. 

The  Lawtelle. 

The  Jambs  H.  Brewsteb  v.  The  Champion  et  aL 

{District  Court,  E.  D.  Penngylvania,    February  7, 188a) 

Towage— Gboundino  of  Tow— Burden  op  Proof. 

A  barge  was  grounded,  while  in  charge  of  a  tug,  without  any  fault  of  her 
own.  If  the  accident  occurred  where  the  libelant's  witnesses  say  that  it  did. 
it  was  jbX  a  place  which  was  known  to  be  daneerous.  The  defense  claimed 
that  it  occurred  in  the  customary  channel,  and  in  consequence  of  eztraordi- 
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narily  low  water.  There  was  nothing  in  the  evidence  to  sustain  the  allega- 
tion of  extraordinarily  low  water,  except  the  fact  of  the  grounding;  no  evi- 
dence that  any  other  such  vessel  grounded  in  the  channel  about  the  same 
time,  nor  that  any  such  vessel  ever  grounded  at  the  point  where  respondents 
claim  that  this  occurred,  ffeld,  that  the  burden  of  i)roof  was  on  the  defense, 
and  that  the  evidence  was  insufficient  to  sustain  their  position. 
t.  Sjlhe— Gbottndino  of  Tow— Damages— Rbpaik. 

When,  through  the  negligence  of  the  tug,  a  tow  Is  run  aground  and  dam- 
aged, and  subsequently  the  owners  of  the  tug  put  the  tow  in  as  good  condition 
as  she  was  in  before  the  accident,  damages  can  be  recovered  only  for  the  un- 
necessary delay  caused  thereby. 

In  Admiralty.     Libel  for  damages. 
Flanders  &  Pugh,  for  libelant. 
Driver  &  Ooviston,  for  respondents. 

BuTLEB,  J.  The  Brewster  was  injured  by  grounding,  while  in  charge 
or  the  respondents,  without  any  fault  of  her  own.  The  defense  is  inev- 
itable accident;  that  she  grounded  in  the  customary  channel,  in  conse- 
quence of  extraordinary  low  water.  The  witnesses  on  the  one  side  and 
the  other  disagree  respecting  the  point  at  which  she  grounded.  If  it  is 
where  the  libelant's  witnesses  say,  the  defense  fails.  The  barge  should 
not  have  been  taken  there.  The  place  was  dangerous,  and  known  to  be 
so.  If  it  occurred  elsewhere,  the  result  must  be  the  same.  There  is 
nothing  in  the  evidence  to  justify  the  allegation  of  extraordinarily  low 
water,  except  the  fact  of  grounding;  no  evidence  that  any  other  such  ves- 
sel grounded  in  the  channel  about  the  same  time,  or  that  such  a  vessel 
ever  grounded  at  the  point  where  the  respondents  assert  that  this  oc- 
curred. No  reason  is  shown  or  suggested  for  the  extraordinary  shallow- 
ness of  the  water  set  up.  The  burden  is  on  respondents,  and  the  evi- 
dence is  insufficient  to  sustain  their  position.  The  weight  of  the  evi- 
dence justifies  a  belief  that  the  respondents'  witnesses  are  mistaken  re- 
specting the  point  where  the  grounding  occurred.  After  the  injury  the 
respondents  took  charge  of  the  vessel,  and  had  her  repaired.  They 
showed  a  commendable  desire  to  discharge  their  duty  towards  her.  If 
the  repairs  put  her  in  as  good  condition  as  she  was  before  the  accident, 
the  libelant  is  entitled  to  nothing,  unless  it  be  for  delay.  The  case  must 
go  to  a  commissioner  on  this  question. 
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Platt  and  others  v.  The  Geoegia.* 

(District  Oaurt^  K  D,  New  York.    November  4, 1887.) 

Mabitimb  Libn— Quarantinb  Comhissionbbs— Oabb  of  Sick  Seamen. 

The  serviceB  of  the  quarantine  commlssionerB,  in  the  care  and  treatment  of 
Bick  seamen  in  the  quarantine  hospitalB,  are  maritime  in  their  character,  and 
the  lien  of  the  commissioners  on  the  vessel,  arising  out  of  such  services,  re- 
quired by  Btate  statute,  can  consequently  be  enforced  by  a  proceeding  in  ad- 
miralty. 

Ooodrichy  Deady  &  Ooodridiy  for  libelants. 

Sidney  Chubb,  for  claimant. , 

iZ.  D.  Benedict^  for  libelant  in  another  suit. 

Benedict,  J.  This  is  a  proceeding  in  rem,  against  the  brig  Georgia, 
by  certain  ofQcers  of  the  state  of  New  York,  designated  '' commissioners 
of  quarantine,"  to  enforce  a  lien  for  the  care  and  treatment  of  some  sick 
members  of  the  crew  of  that  vessel,  who,  by  direction  of  the  health 
officers  of  the  port  of  New  York,  were  sent  to  one  of  the  quarantine  hos- 
pitals in  New  York  harbor,  and  there  treated  and  maintained;  the  vessel 
having  arrived  with  contagious  sickness  on  board.  There  is  no  question 
as  to  tiie  facts,  and  upon  the  facts  a  lien  upon  the  vessel  in  favor  of  the 
libelants  is  created  by  a  provision  in  the  statute  of  the  state  of  New  York. 
The  only  question  in  this  case  is  whether  a  lien  of  the  character  in  ques* 
tion,  created  by  the  state  statute,  can  be  enforced  by  a  proceeding  in  the 
admiralty.  It  can  be  so  enforced  if  the  subject-matter — ^in  this  case  the 
services  rendered — are  maritime  in  character;  otherwise  not.  I  see  no 
reason  to  doubt  the  propriety  of  holding  these  services  to  be  maritime. 
They  are  services  rendered  in  the  care  and  medical  treatment  of  seamen 
attached  to  the  vessel.  The  seamen  were  so  cared  for  and  treated  by 
reason  of  sickness  incurred  in  the  course  of  the  voyage.  Their  care  and 
treatment,  therefore,  devolved  on  the  vessel  by  the  maritime  law;  and  for 
that  reason  their  cure  by  the  libelants  should  be  considered  a  maritime 
service.  Moreover,  these  particular  services  were  required  by  the  quar- 
antine laws  of  the  state  to  be  rendered  before  the  vessel  could  be  allowed 
to  complete  her  voyage.  Such  charges  might  well  be  deemed  port  char- 
ges, necessarily  incurred  by  the  vessel  in  the  due  course  of  her  voyage, 
and  for  that  reason  maritime  in  their  character. 

My  opinion,  therefore,  is  that  the  libelants  have  a  lien  upon  the  vessel 
which  may  be  enforced  by  this  proceeding. 

^Reported  by  Bdward  G.  Benedict^  Esq.,  of  the  New  York  bar. 
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Thb  Rothbmay,* 

Morton  v.  The  Bothemat. 

(District  a<mrt,  8.  D.  New  York.    Febraary  6,  188a> 

Sbahbk— Claim  fob  Wages— Debbrtion—CbubIi  Trbatmeht. 

As  against  libelant's  claim  for  wages,  the  defense  set  up  was  desertion. 
Libelant  claimed  that  he  left  the  y  easel  on  account  of  cruel  treatment  .by  the 
master.  As  the  cruelty  alleged  by  libelant  rested  solely  on  his  own  evidence, 
was  denied  by  the  master,  mate,  and  steward,  their  evidence  not  being  rebut- 
ted by  libelant,  and  none  of  his  shipmates  being  called  to  corroborate  him, 
held,  that  his  claim,  resting  on  such  testimony,  was  too  uncertain,  and  too 
much  open  to  suspicion  as  to  his  good  faith,  to  be  allowedl,  and  the  libel  should 
be  dismissed.  ^ 

In  Admiralty.     Libel  for  wages. 
Wmiia  B.  Dowd,  for  libelant. 
jr.  iZ.  Walker^  for  claimant. 

Bbown,  J.  The  libelant  sues  for  a  balance  of  wages  due  from  the  Brit- 
ish vessel  Rothemay ,  on  board  of  which  he  shipped  for  three  years.  On 
arrival  at  New  York,  after  being  two  months  abroad,  he  left  the  ship, 
and  most  of  the  crew  did  the  same.  His  wages  by  the  articles  were  £2 
10s.,  per  month.  The  current  rate  at  New  York  was  $30.  The  defense 
is  desertion.  The  libelant  was  not  regularly  discharged.  The  excuse 
for  leaving  is  allied  cruel  treatment,  viz.,  that  he  was  triced  up  by  the 
master  for  a  comparatively  trifling  offense,  his  hands  being  handcuffed 
behind  him,  a  rope  rove  through,  and  carried  over  some  skids,  and  then 
lifted  up  so  that  he  rested  only  upon  his  toes,  causing  great  suffering. 

If  the  punishment  to  the  extent  allied  by  the  seaman  were  proved,. 
I  should  hesitate  to  r^ard  the  case  as  one  of  desertion.  The  captain, 
mate,  and  steward,  however,  all  testify  that  the  libelant  was  not  at  all 
lifted  up,  but  stood  firmly  upon  his  feet.  The  steward  testified  that  part 
of  the  time  he  was  dancing  a  jig.  The  libelant  was  present  when  this 
testimony  was  given,  and  had  opportunity  to  deny  or  rebut  it,  but  did 
not  do  so;  and  his  story  is  not  confirmed  by  any  other  witnesses  among 
his  many  companions,  who  must  have  been  fully  cognizant  of  the  facts. 
After  two  or  three  weeks  ashore  he  shipped  on  board  another  vessel,  pre- 
sumably at  much  higher  wages.  There  is  too  much  uncertainty  as  to  the 
libelant's  claim  of  excessive  punishment,  resting  upon  such  uncorrobo^ 
rated  statements  of  his  own,  and  too  much  room  for  suipicion  as  to  his 
good  faith,  in  the  various  circumstances  of  the  case,  to  i  arrant  a  decree 
in  his  favor,  and  the  libel  must,  therefore,  be  dismissed 

>  Reported  by  Edward  G.  Benedict,  Esq. ,  of  the  New  York  bar. 
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Bank  of  Winona  v.  Avery  et  aL 
(Diitriet  Court,  if.  D.  Musissippi,  W.  D.    December  27, 1887.) 

00TJBT8— Federal  Jurisdiotion— Citizenship— Act  op  Mabch  8. 1887. 

Where  the  Jurisdiction  is  founded  only  on  the  fact  that  the  action  is  be- 
tween citizens  of  different  states,  suit  may  be  brought  in  the  district  of  the- 
residence  of  either  the  plaintiff  or  defendant. 

{Bj/Uabu9  by  the  Court,) 

On  Motion  to  Dismiss. 

W.  V.  SvMvanj  for  plaintiff. 

Calhoun  &  Qreen^  for  defendants. 

Hill,  J.  The  question  now  presented  for  decision  arises  upon  do* 
fendant's  motion  to  dismiss  the  suit,  for  want  of  jurisdiction,  as  pro-^ 
vided  in  the  first  section  of  the  act  of  congress,  approved  March,  8, 1887, 
amending  the  act  of  1875,  in  relation  to  the  jurisdiction  of  the  circuit 
and  district  courts  of  the  United  States  as  to  the  district  in  which  Buits 
shall  be  brought,  which  section  reads  as  follows  as  to  where  suits  shall 
be  brought:  ^^  No  person  shall  be  arrested  in  one  district  for  trial  in  an- 
other, in  any  civil  action  before  a  circuit  or  district  court,  and  no  civil 
suit  shall  be  brought  before  either  of  said  courts,  against  any  person,  by 
any  original  process  or  proceeding,  in  any  other  district,  than  that 
whereof  he  is  an  inhabitant;  but  where  the  jurisdiction  is  founded  only 
on  the  fact  that  the  action  is  between  citizens  of  different  states,  suits 
shall  l>e  brought  only  in  the  district  of  the  residence  of  the  plaintiff  or 
defendant."  The  plaintiff  in  this  action  is  a  citizen  and  resident  of  this 
district,  and  the  defendants  are  citizens  and  residents  of  the  state  of 
Louisiana,  but  sued  in  this  district*  This  provision  of  this  section  has- 
not  yet  been  construed  by  the  supreme  court  of  the  United  States,  which, 
when  done,  will  settle  the  question  'for  all  the  courts.  I  am  not  awar& 
of  but  two  decisions  of  the  circuit  courts  of  the  United  States,  so  far  un- 
dertaking to  construe  this  provision,  of  this  section, — the  first  of  which 
is,  the  case  of  Tuba  Co,  v.  Mining  Co.,  82  Fod.  Rep.  188,  The  opinion 
in  this  case  was  delivered  by  Judge  Sawyer,  circuit  judge,  and  con- 
curred in  by  Justice  Field,  of  the  supreme  court,  and  Judge  Sabin,  dis- 
trict judge  of  California,  holding  that  under  this  provision  of  this  sec- 
tion of  the  act  of  March  3,  1887,  suit  can  only  be  brought  in  the  dis- 
trict of  the  residence  of  the  defendant.  The  other  case  is  that  of  Poles  y. 
Railway  Cb.,  32  Fed.  Repi.  673,  decided  by  Judge  Shibas,  district  judge 
of  Iowa,  in  the  circuit  court  of  the  Northern  district  of  Iowa.  The  high 
regard  I  entertain  for  the  judicial  opinions  of  the  judges  who  decided  the 
case  in  California,  would  cause  me  to  hesitate  long  before  coming  to  & 
conduaion  differing  from  them,  were  it  not  that  I  am  satisfied  they  over-^ 
looked  the  last  clause  of  this  portion  of  this  section,  which,  it  appears  to 
me,  contains  an  exceptioti,  or  modification,  of  the  first  clause,  where 
the  jurisdiction  is  founded. alone  upon  the  &ct.that  parties  are  citizen^ 
v.34F.no.2— 6 
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of  different  states ;  it  is  either  this,  or  the  last  clause  is  without  meaning, 
and  we  are  not  to  presume  that  congress  would  put  in  a  statute  a  clause 
without  intending  to  mean  something  by  it.  The  argument  in  the 
opinion  of  Judge  Shibas,  in  the  Iowa  case,  which  reviews  the  decision 
in  the  California  case,  is  so  conclusive,  to  my  mind,  that  suit  may  be 
brought  in  the  district  of  the  residence  of  either  the  plaintiff  or  defend- 
ant, when  the  jurisdiction  is  only  founded  upon  the  citizenship  of  par- 
ties to  the  action,  that  I  do  not  believe  it  can  be  successfully  contro- 
verted, and  therefore  feel  constrained  to  adopt  this  construction  of  this 
provision  of  the  act  of  1887.  The  result  is  that  the  defendants'  motion 
to  dismiss  the  cause  must  be  overruled. 


EVEBHABT  et  oZ.  V.  EVEBHABT. 
lOireuU  Court,  8.  2>.  Misaianppi,  TK  D.    February  10, 188a) 

1.  CouBTB— Federal  Jurisdiction — Action  to  Annul  Will. 

-  A  suit  to  annul  a  will  as  a  muniment  of  title,  and  to  restrain  the  enforce* 
ment  of  a  decree  admitting  it  to  probate,  is  in  essential  particulars  a  suit  in 
equity,  and  if  by  the  law  obtaining  in  the  state,  customary  or  statutory,  such 
a  suit  can  be  maintained  in  one  of  its  courts,  whatever  designation  that  court 
may  bear,  it  maybe  maintained  by  original  process  in  the  circuit  court  of  the 
United  States,  if  the  parties  are  citizens  of  different  states,  and  the  amount 
in  controversy  is  sufficient  to  give  the  circuit  court  of  the  United  States  Juris- 
diction 

2.  SAlfB. 

Jurisdiction  as  to  wills,  and  their  probate  as  such,  is  neither  included  nor 
excepted  out  of  the  grant  of  judicial  powers  to  the  courts  of  the  United  States. 
So  far  as  it  is  da;  parte,  and  merely  administrative,  it  is  not  conferred,  and  it 
cannot  be  exercised  by  them  at  all,  until  in  a  case  at  law  or  in  equity  its  ex- 
ercise becomes  necessary  to  settle  a  controversy^  of  which  a  court  of  the  United 
States  may  take  cognizance  by  reason  of  the  citizenship  of  the  parties. 

8.  Wills— VALroiTT  and  Requisites— Mississippi  Statutes. 

.  Bv  the  statutes  of  the  state  of  Mississippi,  a  will,  to  pass  title  to  real  estate 
to  the  devisee,  must  be  made  in  writing,  and  signed  by  the  testator  or  testa- 
trix, or  by  some  other  person  in  his  or  her  presence,  ana  by  his  or  her  express 
direction,  and,  if  not  wholly  written  and  subscribed  by  the  testator  or  testa- 
trix, it  must  be  attested  by  two  or  more  credible  witnesses,  in  the  presence  of 
the  testator  or  testatrix. 

(Syllabus  by  the  Court,) 

In  Equity.     On  demurrer  to  bUl. 

Prank  Johnston  and  Yerger  <k  Yerger,  for  complainants. 

Ccdhoim  <k  Oreen  and  McOabe  &  Anderson^  for  defendants. 

Hill,  J.  The  questions  now  presented  for  decision  arise  upon  the 
demurer  of  the  defendant  to  complainants'  bill,  and,  by  request  of  both 
parties,  upon  the  sufficiency  of  the  proof  to  establish  the  will  upon  the  ex 
parte  evidence  of  the  subscribing  witnesses  exhibited  with  the  paper  writ^ 
ing  purporting  to  be  the  will  of  the  decedent,  exhibited  with  the  bill. 
The  bill  i^  substance  allies  that  M.  Everhart  died  in  Issaquena  county 
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in  this  state,  possessed  and  seized  of  the  real  estate  described  in  the 
bill;  that  he  left  surviving  him  no  wife  or  children  or  descendants;  that 
complainants  are  his  brother  and  sisters,  and  heirs  at  law,  and  entitled 
to  an  undivided  interest  in  the  lands  of  which  decedent  died  seized  and 
possessed,  and  for  the  recovery  of  which  they  have  brought  their  action 
of  ejectment  in  this  court,  which  is  now  pending,  they  being  citizens  of 
the  state  of  Indiana  and  the  defendant  a  citizen  of  this  state  and  division 
of  this  district,  and  the  value  of  the  land  in  controversy,  of  a  greater 
sum  than  $2,000;  that  the  defendant  claims  title  to  said  lands  under  a 
pretended  last  will  and  testament  of  said  M.  Everhart,  which  paper  writ- 
ing claimed  to  be  such  last  will  was  presented  to  the  clerk  of  the  chan- 
cery court  of  said  county  of  Issaquena,  and  upon  the  ex  parte  sworn  state- 
ments taken  in  writing  and  exhibited  with  this  bill,  was  admitted  to 
probate  by  said  clerk  in  common  form;  that  complainants  had  no  no- 
tice actual  or  constructive,  of  said  proceedings  had  before  said  clerk. 
The  bill  further  alleges  that  said  M.  Everhart  never  did  sign  said  paper 
writing,  nor  did  any  one  else  sign  it  in  his  presence,  and  at  his  special 
direction;  and  farther,  that  he  was  not  at  the  time  said  paper  writing 
was  prepared  of  sound  and  disposing  mind  and  memory,  and  capable  of 
making  a  last  wUl  and  testament;  and  further  avers  that  said  paper 
writing  is  not  the  last  wUl  and  testament  of  said  M.  Everhart,  and  prays 
that  the  same  be  so  declared  by  the  decree  of  this  court,  and  that  the 
defendant  be  enjoined  from  setting  the  same  up  as  a  muniment  of  title 
as  against  the  just  claims  and  rights  of  complainants  to  their  undivided 
interest  in  the  lands  described  in  the  bill.  The  defendant,  who  is  the 
sole  legatee  and  distributee  under  the  will,  except  the  nominal  sum  of 
one  dollar  given  to  each  of  the  complainants,  by  his  demurrer  admits 
the  facts  stated  in  the  bill  as  true,  but  insists  that  this  court  has  no  juris- 
diction to  grant  the  relief  prayed  for  in  the  bill;  that  jurisdiction  to  deter- 
mine whether  the  paper  writing  presented  to  the  clerk  of  the  chancery  court 
of  Issaquena  county.,  and  so  admitted  to  probate  by  him  in  common 
form,  is  not  the  wiU  of  said  M.  Everhart,  is  alone  vested  in  the  said 
chancery  court,  with  the  right  of  appeal  as  in  other  cases.  That  the  de- 
murrer is  not  well  taken,  aside  from  the  jurisdictional  question  thus 
raised,  is  admitted,  consequently  the  only  question  that  need  be  consid- 
ered arising  upon  the  demurrer  is  as  to  whether  or  not  this  court  has  ju- 
risdiction to  determine  whether  or  not  the  paper  writing  so  admitted  to 
probate  by  the  clerk  of  said  chancery  court  is  the  last  will  and  testament 
of  said  decedent,  and  conveys  to  the  defendant  the  title  to  the  lands  de- 
scribed therein  as  against  the  title  of  complainants  to  an  undivided  in- 
terest in  said  lands  as  the  heirs  at  law  of  decedent,  and  to  enjoin  defend- 
ant from  setting  up  said  paper  writing  as  a  muniment  of  title  to  said 
lands  in  said  ejectment  suit,  and  as  against  complainants'  rights  as  heirs 
at  law  of  said  M.  Everhart.  The  power  in  the  owner  of  real  or  personal 
property  to  dispose  of  the  same  by  last  will  and  testament,  and  the  mode 
in  which  the  same  may  be  done,  and  the  proceedings  for  the  establish- 
ment of  such  will,  is  derived  wholly  from  the  statutes  of  the  state.  It 
is  well  settled  that  the  circuit  courts  of  the  United  States  have  no  power 


Digitized  by 


Google 


S4  FEDERAL  BEPOBTEIl* 

to  take  proof  and  admit  wills  to  probate,  so  far  as  it  is  etr  parte  and  merely 
administrative,  and,  if  this  bUl  were  filed  for  that  purpose,  it  is  dear 
that  this  court  would  be  without  jurisdiction,  and  the  demurrer  should 
be  sustained,  and  the  bill  dismissed.  It  is  equally  clear  that  any  decree 
this  court  can  make  can  only  settle  the  rights  of  the  parties  to  ihe  suit, 
and  to  the  property  embraced  in  it.  Section  1960,  Code  1880,  gives  to 
the  chancery  court  of  the  county  in  which  the  testator  had  a  mansion 
or  residence  at  the  time  of  his  death  the  jurisdiction  to  admit  wills  to 
probate,  and  by  section  1961  provides  that  when  any  last  will  and  testa* 
ment  is  exhibited  to  be  proved,  the  court  may  take  the  probate  thereof, 
but  that  any  person  interested  may  at  any  time  within  two  years,  by  pe- 
tition or  bill,  contest  the  validity  of  such  will,  and  an  issue  shall  be  made 
up  and  tried,  as  other  issues,  to  determine  whether  the  writing  produced 
be  the  will  of  the  testator  or  not;  but  if  no  party  shall  appear  within  two 
years  to  contest  the  will,  the  probate  shall  be  final,  and  forever  binding, 
save  to  infants  and  persons  non  compos  mentis,  who  have  two  years  to  con- 
test the  will  after  ttie  removal  of  their  respective  disabilities.  Section 
1962  provides  that  any  one  interested  in  a  will  may  propound  it  for  pro- 
bate, and  the  derk  may  issue  summons  for  the  attendance  of  the  wit- 
nesses. Section  1963  provides  that  the  will  must  be  proven  by  one  of 
the  subscribing  witnesses,  if  alive,  and  resident  in  the  state,  and  compe- 
tent to  testify;  otherwise  the  handwriting  of  the  testator  and  witnesses 
may  be  proven.  Section  1964  provides  that  the  affidavits  of  the  sub- 
scribing witnesses  may  be  substituted  for  the  attendance  of  the  witnesses. 
Section  1965  provides  that  the  testimony  shall  be  reduced  to  writing, 
when,  if  it  shall  appear  that  the  will  was  duly  executed,  it  shall  be  ad- 
mitted to  probate.  Section  1967  provides  that  any  proponent  of  a  will 
for  probate  may,  in  the  first  instance,  make  all  interested  persons  parties 
to  his  application  to  probate  the  will,  and  in  such  case  all  who  are  made 
parties  shall  be  concluded  by  the  probate  of  the  will,  but  at  the  request 
of  either  party  to  the  proceedings  an  issue  shall  be  made  up,  and  tried 
by  a  jury,  as  to  whether  the  writing  propounded  be  the  will  of  the  al- 
leged testator  or  not.  The  defendant  did  not  proceed  under  this  last  sec- 
tion, and  consequently  the  complainants  have  the  right  to  contest  the 
will  under  the  provisions  of  section  1961,  and  might  have  filed  their  pe- 
tition or  bill  to  set  aside  the  probate  in  the  chancery  court  of  Issaquena 
county,  but,  being  citizens  of  another  state,  have  seen  proper  to  file  their 
bill  in  this  court,  in  aid  of  their  action  of  ejectment,  of  which  this  court 
has  undisputed  jurisdiction.  The  provision  made  in  section  1961  is  a 
special  provision  made  for  those  desiring  to  contest  a  will  to  probate  of 
which  they  were  not  made  parties,  and  not  to  establish  a  will,  and  pro- 
vides that  the  same  shall  be  by  petition  or  bill, — as  I  understand  it,  sitting 
as  a  court  of  equity  proper,  and  not  in  the  capacity  of  a  probate  court; 
and  provides  that  an  issue  shall  be  made,  and  tried  by  a  jury;  but  the 
jury  may  be  waived,  and  the  question  tried  by  the  chancellor,  I  am  of 
opinion  that  under  the  rule  announced  by  the  supreme  court  of  the 
United  States  in  the  case  of  Oaines  v,  Faentes,  92  U.  S.  18,  and  EUis  v. 
DaviSf  109  U.  S.  485,  3  Sup.  Ct.  Rep.  827,  that  this  court  has  jurisdic- 
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tion  to  try  and  determine  the  question  as  to  whether  or  not  the  paper 
writing  propounded  as  the  will  of  said  M.  Everhart,  and  probated  in 
common  form,  is  the  last  will  of  decedent  or  not.  It  is  held  in  the  last- 
named  case  that  jurisdiction  of  wills,  and  their  probate  as  such,  is  nei- 
ther included  or  excepted  out  of  the  grant  of  judicial  power  to  the  courts 
of  the  United  States;  so  far  as  it  is  «e  parte  and  merely  administrative  it 
is  confined,  and  cannot  be  exercised  by  them  at  all,  until  in  a  case  at 
law  or  in  equity  its  exercise  becomes  necessary  to  settle  a  controversy  of 
which  a  court  of  the  United  States  may  take  cognizance  by  reason  of  the 
citizenship  of  the  parties.  It  is  also  held  in  the  same  case  that  the  cir- 
cuit courts  of  the  United  States  will  take  jurisdiction  of  rights  created  by 
the  statute  of  the  state>  and  special  remedies  given  by  the  statute  of  the 
state  in  which  circuit  court  of  the  United  States  is  held.  This  rule  is 
sustained  by  numerous  decisions  of  the  same  court,  and  is  not  now  an 
open  question.  The  result  is  that  defendant's  demurrer  must  be  over- 
ruled, with  leave  to  the  defendant  to  answer  within  30  days,  and,  if  an 
issue  shall  be  made,  it  will  be  submitted  to  a  jury,  as  provided  in  sec- 
tion 1961. 

With  the  prfrpose  of  settling  the  rights  of  the  parties  without  further 
litigation,  as  I  suppose,  both  parties  request  me  to  determine  whether 
or  not  the  proof  of  the  subscribing  witnesses  taken  before  the  clerk  of 
the  chancery  court  of  Issaquena  county,  and  upon  which  the  paper  writ- 
ing was  admitted  to  probate  by  the  clerk  in  common  form,  is  sufficient 
to  establish  the  validity  of  the  paper  writing  as  the  last  will  and  testa- 
ment of  said  M.  Everhart,  so  as  to  vest  the  title  to  the  lands  in  contro- 
versy in  the  defendant.  The  testimony  is  quite  brief,  and  is  in  substance 
as  follows:  That  said  M.  Everhart  requested  one  of  the  witnesses  to  write 
his  will,  which  he  did,  as  dictated  by  said  Everhart;  that  when  it  was 
written  said  Everhart  attempted  to  sign  it,  but  from  physical  debility 
was  unable  to  do  so,  but  in  the  attempt  made  a  small  mark  or  scratch 
on  the  paper,  and  failed  to  do  more;  that  he  said  he  made  and  published 
the  paper  as  his  luSt  will  and  testament.  The  paper  writing  shows  a 
small  mark  or  scratch  on  the  left-hand  comer,  but  no  name  attached  to 
it.  There  are  also  two  small  marks  or  dots  on  another  part  of  the  paper, 
very  dim,  and  look  as  though  made  with  the  point  of  a  pencil,  and  not 
at  the  usual  place  for  signing  such  a  paper,  by  the  party  executing  it. 
The  name  of  M.  Everhart  only  appears  in  the  commencement  of  the  pa- 
per, which  it  is  evident  was  not  intended  as  a  signature  of  the  testator. 
The  draughtsman  was  not  requested  to  sign  the  testator's  name,  and  the 
testator's  effort  to  sign  the  paper  himself  shows  that  he  did  not  recognize 
the  signature  made  in  the  commencement  of  the  writing  by  the  draughts- 
man as  his  signature.  The  place  where  made,  and  the  character  of  the 
«mall  marks  and  dots,  furnish  no  evidence  that  they  were  made  as  a  sub- 
stitute for  the  signature  of  the  testator.  It  is  true  that  a  testator  may 
sign  his  wiU  by  making  a  mark,  but  he  must  intend  the  mark  as  a  sub- 
stitute for  his  name;  and  when  there  is  no  name  written,  or  anything 
indicating  who  made  the  mark,  and  especially  when  the  mark  is  made 
At  an  unusual  place  for  the  signature,  it  ought  to  require  very  satisfac- 
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tory  evidence  that  thd  mark  was  intended  by  the  testator  as  his  signa- 
ture, or  as  a  substitute  for  it.  As  already  stated,  to  make  a  will  valid 
to  pass  the  title  to  real  estate,  under  the  laws  of  this  state,  it  must  be  in 
writing  and  signed  by  the  testator,  or  by  some  other  person  in  his  pres- 
ence, and  by  his  special  direction.  This  paper  writing  was  not  signed 
by  any  other  person.  I  am  satisfied  that  the  proof  exhibited  with  the 
paper  writing  as  the  proof  upon  which  it  was  admitted  to  probate  by 
the  clerk  of  the  chancery  court,  fails  to  show  that  the  testator  inten(!ed 
the  marks  made  by  him  to  be  a  substitute  for  his  signature,  if  indeed 
he  knew  that  he  had  made  them  at  all.  I  am  satisfied,  looking  at  the 
face  of  the  paper  propounded  as  the  last  will  of  said  M.  Everhart,  and 
the  proof  of  the  subscribing  witnesses  exhibited  with  it,  that  this  pa- 
per cannot  be  held  a  valid  will,  so  as  to  vest  the  defendant  with  the  title 
to  the  lands  described  in  the  bill.  But  if  the  defendant  desires  so  to  do, 
he  can  answer  the  bill,  when  an  issue  will  be  made  up  to  be  tried  by  a 
jury  upon  the  evidence  produced  by  both  parties;  and  upon  such  trial 
what  is  here  said  will  have  no  influence  with  either  court  or  jury,  but 
the  cause  will  be  determined  as  though  these  remarks  had  never  been 
made,  or  even  conceived.  ' 


United  States  v.  Bateman. 
(OvreuU  Court,  N,  D.  CaJifcmia.    March  6, 1888.^ 

1.  Courts— Fbdbbal— Jurisdiction— HoMiciDB—WrrHm  PRSsroio  MHiiTART 
Bbseryatioit. 

The  Presidio  military  reBervation,  in  the  city  and  county  of  San  Francisco, 
is  not  a  place  "under  the  exclusive  Jurisdiction  of  the  United  States;"  and  a 
homicide  committed  within  the  reservation  is  not  an  offense  against  the 
United  States,  within  the  meaning  of  section  5889,  Bev.  St. 

8.  Same. 

A  homicide  committed  within  said  Presidio  military  reservation  is  not  an 
offense  over  which  the  courts  of  the  United  States  have  Jurisdiction. 

(SyUabus  by  the  Court.) 

Indictment  of  Thomas  N.  Bateman  for  the  murder  of  Samuel  M.  So- 
per,  first  sergeant  of  troop  A,  Second  cavalry,  U.  S.  A.,  stationed  at  the 
Presidio  military  reservation. 

J.  T.  Carey,  U.  S.  Atty.,  for  the  United  States. 

MUcheU  &  Donnelly^  for  defendant. 

Before  Sawyeb,  Circuit  Judge,  and  Hoffman,  District  Judge. 

Sawyer,  J.,  (Hoffman,  J.,  concurring.)  The  defendant  is  indicted 
for  the  murder  of  Samuel  M.  Soper,  alleged  to  have  been  committed  on 
July  5, 1887,  within  the  limits  of  the  military  reservation  situate  within 
the  city  and  county  of  San  Francisco,  and  known  as  the  "Presidio." 
The  indictment  is  found  under  section  5389,  Rev.  St.,  which  provides 
for  punishing  a  murder  committed  "within  any  fort,  arsenal,  dock-yard, 
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magazine,  or  in  any  Other  place^  or  district  of  country,  under  the  ex- 
clusive jurisdiction  of  the  United  States."  The  defendant  pleads  that 
tlie  place  where  the  murder  is  alleged  to  have  been  committed,  is  not 
within  the  exclusive  jurisdiction  of  the  United  States;  or  within  the  juris- 
diction of  the  United  States;  and  that  the  offense  charged  is  not  an  of- 
fense against  the  laws  of  the  United  States,  within  the  meaning  of  the 
statute;  or  an  offense  over  which  the  circuit  court  has  jurisdiction.  The 
admitted  facts  upon  which  the  decision  must  depend  are  as  follows:  The 
place  where  the  offense  is  alleged  to  have  been  committed,  is  within  the 
limits  of  a  military  reservation  of  the  United  States,  situate  within  the  city 
and  county  of  San  Francisco,  known  as  the  "Presidio,"  as  it  was  at  the  time 
of  the  commission  of  theoffense,  bounded,  surveyed,  and  established,  and 
actually  occupied,  by  the  United  States  for  military  purposes,  having 
upon  it  garrisons,  officers'  and  soldiers'  quarters,  forts,  fortifications,  etc. , 
in  actual  use  and  occupation  for  military  purposes  by  officers  and  sol- 
diers of  the  regular  army  of  the  United  States.  For  35  years  prior  to 
the  treaty  between  Mexico  and  the  United  States,  by  which  California, 
including  the  land  in  question,  wa3  ceded  to  the  United  States,  and 
up  to  the  time  of  their  occupation  by  the  United  States,  the  lands  within 
this  reservation  had  been  occupied  by  Mexico  as  a  military  reserve, 
having  upon  it  forts,  garrisons,  and  appurtenances,  occupied  by  Mexi- 
can troops  for  military  purposes^  and,  continuously,  from  the  surren- 
der of  these  premises  by  the  Mexican  forces  to  the  United  States  down 
to  the  present  time,  they  have  in  like  manner  been  occupied  for  like  pur- 
poses by  the  military  forces  of  the  United  States.  These  lands,  with  all 
other  lands  of  the  state  of  California,  were  ceded  to  the  United  States  by 
Mexico  by  the  treaty  of  Guadaloupe  Hidalgo,  of  February  2, 1848.  On 
June  23,  1848,  prior  to  the  organization  of  the  state  government  of  Cali- 
fornia, and  while  under  the  exclusive  sovereignty  and  jurisdiction  of  the 
United  States,  Capt.  J.  L.  Folsom,  assistant  quartermaster  U.  S.  A.,  in 
compliance  with  instructions  given  by  B.  Riley,  brigadier  general  U.  S. 
A.,  and  military  governor  of  California,  dated  March  29,  1848,  estab- 
lished the  boundaries  of  the  said  military  reservation,  which  boundaries 
included  the  poiut  where  the  homicide  is  alleged  to  have  been  committed. 
Afterwards,  on  November  80, 1848,  on  the  recommendation  of  the  pres- 
ident, a  joint  commission  of  navy  and  engineer  officers  was  appointed 
for  the  purpose  of  examining  the  coast,  with  a  view  to  selecting  military 
reservations.  Said  commissioners,  on  March  31,  1850,  recommended 
the  reservation  of  the  Presidio,  with  boundaries  including  the  point  where 
the  homicide  is  alleged  to  have  been  committed.  Thereafter,  on  Novem- 
ber 6,  1850,  Millard  Fillmore,  president  of  the  United  States,  by  an  ex- 
ecutive order,  exempted  and  reserved  from  sale,  for  public  services,  the 
last-mentioned  tract.  Afterwards,  by  an. executive  order  issued  by  Mil- 
lard Fillmore,  president  of  the  United  States,  dated  December  81, 1851, 
which  order  was  confirmed  by  an  act  of  congress  approved  May  9, 1876, 
the  boundaries  of  said  reservation  were  somewhat  modified,  but  they 
still,  and  at  all  times,  included  the  point  at  which  said  homicide  is  ai« 
leged  to  have  been  committed.     On  September  9,  1850|  .California  wasi 
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by  act  of  congress,  admitted  as  a  state  into  the  Union,  ''on  an  equal  foot- 
ing with  the  original  states  in  all  respects  whatever."  There  was  no  res- 
ervation of  sovereignty  over  any  part  of  the  public  lands.  The  only  con- 
dition was  tliat  there  should  be  no  "interferences  with  the  primary  dis* 
posal  of  the  public  lands  within  its  limits,"  and  that  the  state  "shall  pass 
no  law  and  do  no  act  whereby  the  title  of  the  United  States  to,  and  right  tO' 
dispose  of,  the  same  shall  be  impaired  or  questioned;  and  that  they  shall 
never  lay  any  tax  or  assessment  of  any  description  whatsoever  upon  the 
public  domain  of  the  United  States."  9  St.  452.  The  only  act  of  the 
legislature  of  California  brougnt  to  the  attention  of  the  court,  that  can 
possibly  be  regarded  as  affecting  the  questionistheactof  April  27,  1852^ 
which  provides  "that  the  consent  of  the  legislature  of  California  be  and 
the  same  is  hereby  given  to  the  purchase  by  the  government  of  the  United 
States,  or  under  the  authority  of  the  same,  of  any  tract,  piece,  or  parcel 
of  land  from  any  individual  or  individuals,  bodies  politic  or  corporate,, 
within  the  boundaries  or  limits  of  this  state,  for  the  purpose  of  erecting 
thereon  armories,  arsenals,  forts,  fortifications,  navy-yards,  or  dock-yards, 
magazines,  custom-houses,  light-houses,  and  other  needful  public  build* 
ings  or  establishments  whatsoever;  and  all  deeds,  conveyances,  or  title  pa- 
pers for  the  same  shall  be  recorded  as  in  other  cases,  upon  the  land  records 
of  the  county  in  which  the  land  so  conveyed  may  lie;  and  in  like  manner 
may  be  recorded  a  sufficient  description,  by  metes  and  bounds,  courses  and 
distances,  of  any  tract  or  tracts,  legal  divisions  or  subdivisions,  of  any 
public  land  belonging  to  the  United  States,  which  may  be  set  apart  by 
the  general  government,  for  any  or  either  of  the  purposes  before  men- 
tioned, by  an  order,  patent,  or  other  official  document  or  paper  so  de- 
scribing such  land.  The  consent  herein  and  hereby  given  being  in  ac- 
cordance with  the  seventeenth  clause  of  the  eighth  section  of  the  first  ar^ 
tide  of  the  constitution  of  the  United  States,  and  with  the  acts  of  con- 
gress in  such  cases  made  and  provided."  St.  1852,  p.  149.  1  Hitt.  Code^ 
§  4215.  At  the  time  the  homicide  is  allied  to  have  been  committed,, 
no  description  by  metes  and  bounds,  or  otherwise,  had  been  recorded 
upon  the  land  records  of  the  city  and  county  of  San  Francisco,  as  pro- 
vided for  in  the  latter  part  of  the  section  quoted.  The  deceased,  Samuel 
M.  Soper,  was  at  the  time  of  his  death,  and  he  had  been  for  someli  me 
prior  thereto,  first  sergeant  of  troop  A,  Second  cavalry,  U.  S.  A.,  stationed 
at  the  Presidio.  The  defendant  was  at  the  same  time  a  private  in  the 
same  troop,  stationed  at  the  same  place. 

Upon  the  foregoing  state  of  facts,  is  the  point  where  the  homicide  ia 
alleged  to  have  been  committed  "a  place  *  *  *  under  the  exclu- 
sive jurisdiction  of  the  United  States?"  We  do  not  think  it  is,  and  not 
being  so,  the  act  is  not  an  offense  against  the  United  States,  within  the 
meaning  of  section  5339,  Rev.  St.,  or  an  offense  over  which  the  United 
States  courts  have  jurisdiction.  This  point  is  authoritatively  determined 
by  the  supreme  court  of  the  United  States  in  the  late  case  of  Railroad  Co^ 
V.  Lowe,  114  U.  S.  525,  5  Sup.  Ct.  Rep.  995.  In  that  case  the  reserva- 
tion at  Fort  Leavenworth  was  situate  precisely  like  that  at  the  Presidio^ 
at  the  time  of  the  admission  of  Kansas  into  the  Union.    Says  the  courts 
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"The  land  constituting  the  reservation  was  part  of  the  territory  acquired 
In  1808  bj.cession  from  Erance,  and,  until  the  formation  of  the  state  of  Kan- 
sas, and  her  admission  into  the  Union,  the  United  States  possessed  the  rights 
of  a  proprietor,  and  had  political  dominion  and  sovereignty  over  it.  For 
many  years  before  that  admission  it  had  been  reserved  from  sale  by  the  proper 
authorities  of  the  United  States,  for  military  purposes,  and  occupied  by  them 
^  a  military  post.  The  jurisdiction  of  the  United  States  over  it  during  this 
time  was  necessarily  paramount.  But  in  1861  Kansas  was  admitted  into  the 
Unioii  upon  an  equal  footing  with  the  original  states;  that  is,  with  the  same 
Tights  of  political  dominion  and  sovereignty,  subject  like  them  only  to  the 
-constitution  of  the  United  States.  Congress  might  undoubtedly,  upon  such ' 
admission,  have  stipulated  for  the  retention  of  the  political  authority,  domin- 
ion, and  legislative  power  of  the  United  States  over  the  reservation,  so  long 
as  it  should  be  used  for  military  purposes  by  the  government;  that  is,  it  could 
iiave  excepted  the  place  from  the  jurisdiction  of  Kansas,  as  one  needed  for 
the  uses  of  the  general  government.  But  from  some  cause,— inadvertence 
perhaps  or  over  confidence  that  a  recession  of  such  jurisdiction  could  be  had 
whenever  desired, — no  such  stipulation  or  exception  was  made.  The  United 
•States  therefore  retained,  after  the  admission  of  the  state,  only  the  rights  of 
an  ordinary  proprietor." 

These  observations  are  as  applicable  to  the  Presidio  as  to  the  Fort 
Leavenworth  reservation,  as  will  be  seen  by  reference  to  the  act  admit- 
ting California.  The  only  reservation  relating  to  the  public  land  affected 
the  proprietary  interest  of  the  United  States  in  the  lands.  That  interest 
was  to  be  in  no  way  interfered  with.  There  was  no  reservation  whatever 
as  to  sovereignty,  or  governmental  powers  or  jurisdiction.  There  was 
no  distinction  made  in  the  act  of  admission  between  these  lands  and 
other  lands  constituting  the  public  domain  in  California.  There  being 
no  reservation  of  governmental  powers  or  jurisdiction  over  the  Presidio 
lands  in  the  act  admitting  California  into  the  Union,  in  the  language  of 
the  supreme  court  in  the  case  cited,  "the  United  States,  therefore,  re- 
tained, after  the  admission  of  the  state,  only  the  rights  of  an  ordinary 
proprietor."     And  again,  says  the  court: 

'^The  consent  of  the  states  to  the  purchase  of  lands  within  them  for  the  spe- 
cial purposes  named  is,  however,  essential,  under  the  constitution,  to  the 
transfer  to  the  general  government,  with  the  title,  of  political  jurisdiction  and 
dominion.  Where  lands  are  acquired  without  such  consent,  the  possession  of 
the  United  States,  unless  political  jurisdiction  be  ceded  to  them  in  some  other 
way,  is  simply  that  of  an  ordinary  proprietor." 

The  United  States  were  both  proprietors  and  sovereigns  of  the  Presidio 
laqds  till  the  admission  of  the  state  of  California  into  the  Union.  By 
the  act  of  admission,  reserving  only  their  proprietary  right  over  these 
lands,  they  relinquished  to  the  state  their  governmental  or  local  sover- 
eign right,  and  jurisdiction,  and  were  thenceforth  only  proprietors  in  the 
sense  that  any  natural  person  owning  land  is  a  proprietor.  Having  so 
relinquished  their  sovereign  rights,  that  condition  remains  to  this  day, 
unless  the  state  has  in  some  way,  either  directly  or  by  implication,  re- 
ceded to  the  United  States  its  sovereign  jurisdiction.  This  could  be  done 
by  direct  cession,  or  by  consenting  through  its  legislature  to  the  purchase 
of  land  for  such  governmental  purposes,  and  a  purchase  for  such  pur- 
poses in  pursuance  of  such  consent.     Neither  has  been  done  in  this  in- 
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stance.  There  is  no  act  directly  ceding  the  jurisdiction.  By  the  act  of 
1852,  as  we  have  seen,  the  legislature  in  the  proper  form  consented  that 
the  United  States  might  purchase  lands  for  certain  specific  purposes,  m- 
eluding  military  purposes.  But  these  lands  were  not  so  purchased. 
They  were  owned  by  the  United  States  before  California  became  a  state, 
and  by  her  admission  into  the  Union  the  sovereignty  was  relinquished. 
That  sovereignty  was  not  receded  by  the  consent  of  the  state  to  the  pur- 
chnse  of  other  lands  for  similar  purposes.  The  cession  of  exclusive  ju^ 
•  risdiction  over  these  lands  is  not  within  the  purview  of  the  act.  The 
act,  it  is  true,  in  another  provision,  authorizes  the  recording  of  a  descrip^ 
tion  by  metes  and  bounds,  or  other  definite  description  in  the  land  reo* 
ords  of  the  county  "of  any  public  lands  belonging  to  the  United  States, 
which  may  be  set  apart  by  the  general  government,  for  any  or  either  of 
the  purposes  before  mentioned,  by  an  order,  patent,  or  other  oflBcial  doc- 
ument or  paper  so  describing  such  land."  But  the  purpose  or  effect  of 
such  recording  is  not  prescribed.  It  may  have  been  intended  only  for 
the  purpose  of  affording  record  evidence  of  title,  as  in  the  case  of  records 
of  title  in  parties.  There  is  no  atatement  of  a  purpose,  direct  or  by  im- 
plication, to  divest  the  state  of  its  sovereignty  over  the  lands  so  described 
and  recorded  by  such  record.  It  is  doubtful,  at  least,  whether  such  a 
record  under  this  act  would  have  that  effect.  Such  effect  should  not  be 
given  the  record,  unless  that  be  clearly  the  purpose  of  the  legislature. 
But  it  is  unnecessary  to  determine  the  effect  of  such  a  record  now,  as 
none  whatever  had  been  made  at  the  time  of  the  alleged  commission  of 
the  homicide  charged.  Nothing  had  then  been  done  under  any  provis- 
ion of  this  act.  A  subsequent  record  could  not  have  the  effect  to  now 
make  that  act  an  offense  against  the  United  States  which  was  not  an  of- 
fense at  the  time  the  act  was  performed. 

We  know  of  no  other  act  of  the  state  of  California,  through  its  legis- 
lature or  otherwise,  by  which  a  retrocession  of  its  sovereign  jurisdiction 
over  the  Presidio  military  reservation  has  been  made  to  the  United 
States.  The  result  is,  the  Presidio  reservation  is  not  within  the  exclu- 
sive jurisdiction  of  the  United  States,  and  the  acts  charged  do  not  con- 
stitute an  offense  against  the  United  States  under  section  5339,  Rev.  St., 
or  of  which  this  court  has  jurisdiction.  The  indictment  must,  therefore, 
be  quashed  on  that  ground,  and  it  is  so  ordered. 


Digitized  by 


Google 


boluns  v.  ghaffeb  county.  91 

Rollins  v.  Chaffee  County. 

Barnum  v.  Custer  County. 

(OireuU  Court,  D.  Colorado,    March  26, 1888.) 

CouBTB— Federal  Jurisdiction— Actions  on  County  Warrants. 

Under  act  Cong.  1887,  (24  St.  558.)  §  1,  providing  that  the  federal  coarts  shall 
not  have  jurisdiction  of  any  action  on  any  promissory  note  or  chose  in  action, 
except  on  negotiable  securities  payable  to  bearer,  and  made  by  a  corporation, 
by  an  assignee,  or  a  subsequent  holder,  if  the  instrument  be  payable  to  bearer, 
unless  such  suit  might  have  been  brought  in  such  court  if  no  assignment  or 
transfer  had  been  made,  the  circuit  court  has  no  jurisdiction  of  an  action  by 
an  assignee  on  a  county  warrant  payable  to  the  order  of  a  person  named 
therein,  and  passing  only  by  indorsement,  in  the  absence  of  averment  that  the 
assignor  was  qualified  to  sue  in  this  court,  but  has  jurisdiction  of  an  action  by 
the  holder  on  one  payable  to  bearer,  such  being  a  hegotiable  security  made 
by  a  corporation. 

At  Law.     On  demurrer  to  complaint. 
Tdkr  &  Ordhood,  for  plaintiffs. 
6,  H,  Hartinstim,  for  Chaffee  county. 
Hugh  Butler,  for  Custer  county. 

Hallett,  J.  A  question  of  jurisdiction  under  the  act  of  1887  arises 
on  demurrer  to  the  complaint  in  each  of  these  actions.  The  warrants  on 
which  plaintiffs  seek  to  recover  are  in  the  usual  form  of  such  instruments, 
signed  by  the  chairman  of  the  board  of  commissioners,  attested  by  the 
derk,  and  directed  to  the  treasurer  of  the  county.  In  the  Chaffee  County 
Case  they  are  payable  to  a  person  named  therein  or  to  his  order,  and  in 
the  other  case  they  are  payable  to  a  person  named  or  to  bearer.  The 
names  of  the  payees  are  not  given,  nor  is  anything  alleged  as  to  their 
citizenship;  and  the  question  is  whether  the  action  can  be  maintained 
without  showing  that  they,  as  well  as  the  plaintiffs,  were  qualified  to  sue 
in  this  court.  The  meaning  of  that  clause  of  the  first  section  of  the  act 
of  1887,  (24  St.  553,)  which  relates  to  suits  by  assignees  of  promissory 
notes  and  other  choses  in  action,  is  not  very  clear,  but  it  seems  to  be  well 
stated  in  Newgaas  v.  City  of  New  Orleans,  33  Fed.  Rep.  196.  When  it 
came  from  the  house  of  representatives  the  clause  referred  to  was  as  fol- 
lows: 

"Kor  shall  any  circuit  or  district  court  have  cognizance  of  any  suit  founded 
on  contract  in  favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted 
in  such  court  to  recover  thereon  if  no  assignment  had  been  made,  except  in 
cases  of  bills  of  exchange."     18  Cong.  Kec.  646. 

.  The  senate  amendment  was  probably  intended  to  retain  jurisdiction 
over  a  large  dass  of  securities  made  by  corporations,  railroad  companies, 
.and  the  like,  which  are  sold  in  open  market  and  n^otiable  by  deliv- 
ery. Certainly  it  was  not  intended  to  give  jurisdiction  in  all  actions  by 
assignees  on  promissory  notes  and  other  contracts  excepting  those  last 
mentioned,  and  that  seems  to  be  the  alternative  if  we  reject  the  proposed 
construction.     Accordingly,  I  am  constrained  to  follow  the  interpreta- 
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tion  of  the  act  in  the  New  Orleans  Case  cited  above,  and  hold  jurisdiction 
of  actions  by  assignees,  when  the  assignor  was  not  competent  to  sue  in 
this  court  only  in  cases  of  foreign  bills  of  exchange  and  negotiable  secu- 
rities payable  to  bearer,  and  made  by  a  corporation.  In  Jerome  v.  Oom- 
wissumers^  18  Fed.  Rep.  873,  county  warrants  payable  to  a  person 
named,  or  bearer,  were  regarded  as  of  this  class  of  securities.  That  case 
was  decided  under  the  act  of  1875,  but  the  opinion  is  of  equal  force  un- 
der the  act  of  1887 ;  and  it  is  a  full  answer  to  the  remarks  of  counsel  and 
the  authorities  cited  in  support  of  the  demurrer  in  the  Qaster  County  Oase^ 
except  on  the  point,  not  before  raised  in  this  court,  that  an  action  cannot 
be  maintained  on  a  county  warrant  until  after  such  reasonable  time  from 
its  date,  as  may  be  evidence  of  a  refusal  to  pay  on  the  part  of  the  county^ 
In  support  of  that  position  a  recent  decision  of  the  supreme  court  in 
Manufacturing  Co.  v.  Qounty  of  Otoe,  8  Sup.  Ct.  Rep.  682,  is  cited,  from 
which  it  appears  that  some  rule  of  that  kind  is  established  in  Nebraska. 
If  any  such  rule  obtains  in  this  state,  the  demurrer  in  the  Ouster  County 
Case  does  not  call  for  its  application.  Some  of  the  warrants  are  of  long 
standing,  and  the  demurrer  is  directed  against  them  as  well  as  those  of 
more  recent  date.  In  the  Chaffee  County  Case  the  warrants  being  payable 
to  the  order  of  a  person  named  therein,  and  passing  only  by  indorse- 
ment, in  the  absence  of  averment  that  the  assignors  were  qualified  to- 
sue  in  this  court  we  are  without  jurisdiction,  and  the  demurrer  will  he 
sustained  and  the  suit  dismissed  at  plaintiff's  cost.  In  the  Custer  County 
Case  the  warrants  being  payable  to  bearer,  and  made  by  a  corporation,, 
appear  to  be  within  the  exception  of  the  statute.  In  that  case  the  de- 
murrer will  be  overruled,  and  the  defendant  will  be  required  to  answer.. 


MiBSouBi  Pao.  Ry.  Co.  V.  Texas  &  P.  Ry.  Co.     (Cabter,  Intervener.) 

(Oireuit  Court,  E,  D.  Louisiana.    February  25, 1888.) 

OarmrHs— Op  PAgSE^GBRS— CJontributort  Negligence. 

Where  in  an  action  for  damages  by  one  alleging  that  he  had  been  Jolted  off 
a  railroad  train  on  which  he  was  a  passenger  so  as  to  strike  a  moving  freight 
train  and  be  thrown  with  his  feet  under  the  wheels  of  the  freight  train  and 
thus  received  the  injuries  complained  of,  the  evidence  shows  that  claimant 
was  injured  in  attempting  without  right  to  mount  the  freight  train  while  in 
motion,  he  is  not  entitled  to  recover. 

On  Exceptions  to  Master's  Report. 

The  intervenor  sought  to  recover  damages  for  injuries  received  by  be- 
ing  run  over  by  a  freight  train  operated  by  the  receivers  of  the  defend* 
ant  railroad.  The  master  reported  adversely  on  the  claim  and  inter- 
venor excepted. 

Ei  Z)»  Craig  and  B.  K.  AKUer,  for  interv«:ior. 

Hbuve  <fc  Prentiss^  for  receivers. 
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Pabdee,  J.  The  finding  of  the  master  is  adverse  to  the  intervenor 
in  several  aspects  of  his  case,  and  is  very  elaborate,  and  seems,  as  to 
facts,  to  be  supported  by  the  evidence,  and,  as  to  law,  to  be  *in  accord 
with  many  adjudged  cases.  I  have  given  the  evidence  careful  exam- 
ination and  consideration,  and  my  conclusion  on  one  of  the  findings  of 
fact  of  the  master  renders  it  unnecessary  to  review  any  of  the  authorities 
cited  by  the  master  or  by  the  learned  counsel  in  argument.  The  master 
finds  that  the  intervenor  was  not  injured  in  being  jerked  off  the  passen- 
ger train  on  which  he  was  a  passenger,  but  was  injured  in  attempting,^ 
without  right)  to  mount  the  freight  train  while  in  motion,  and,  of  course, 
if  this  be  true,  intervenor  was  injured  by  his  own  negligence.  That  the 
intervenor  was  injured  by  the  freight  train  is  undisputed.  At  the  time, 
between  the  passenger  train  and  the  freight  train,  there  was  an  open  in* 
terval  of  at  least  seven  feet,  and  between  the  tracks  on  which  the  respect- 
ive trains  stood,  the  distance  was  eleven  feet.  That  the  intervenor  was 
jerked  or  jolted  off  from  the  steps  of  the  passenger  car  so  as  to  strike  the 
freight  train  with  his  hands,  and  be  thrown  backwards,  with  his  feet  on 
the  main  track  under  the  wheels  of  the  freight  train,  is  sworn  to  by  the 
intervenor  only.  No  one  saw  it.  It  is  controverted  by  the  distance 
apart  of  the  trains  and  the  tracks  rendering  it  extremely  improbable,  if 
not  impossible;  by  his  statements  made  to  the  section  hands  immediately 
after  the  injury  lo  the  effect  that  he  was  injured  in  attempting  to  climb 
on  the  freight  train;  and  by  the  evidence  tending  to  show  that  the  in-» 
tervenor  went  to  Winchester  to  get  work  with  a  contractor;  that  he 
learned  before  leaving  the  passenger  train  that  the  contractor  was  not  at 
Winchester,  but  further  east;  that  he  then  expressed  the  determination 
to  return  to  Donaldsonville,  and  that  for  the  latter  purpose,  the  moving 
freight  train  offered  the  convenient  transportation.  That  the  intervenor 
was  injured  while  attempting  to  dimb  on  the  moving  freight  train  is 
in  harmony  with  all  the  evidence  in  the  case,  excepting  only  the  in->^ 
tervenor's  own  testitiruony,  and  this  excepted  testimony  is  so  opposed 
by  the  circumstances  and  surroundings  of  the  case,  and  by  the  testi- 
mony of  other  witnesses  that  it  cannot  be  taken  as  true. 

The  exceptions  to  the  master's  report  will  be  overruled^  and  the  said 
report  confirmed. 
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United  States  Bxjng  Manuf'g  Co.  v.  ARMSTBONa, 

(OireuU  Court,  8.  D.  Ohio,  W.  D.    February  29, 1888.) 

Equity— Equitable  Set-Opps— Independent  Debts— Waiver. 

The  voluntary  payment  by  the  maker  of  a  promissory  note,  with  a  full 
knowledge  of  all  the  facts,  operates  as  an  abandonment  and  waiver  of  all  right 
to  set  off  cross-demands  or  independent  debts,  and  a  bill  disclosing  such  facts 
presents  no  case  for  equitable  relief  by  way  of  equitable  set-oiL 

In  Equity.     On  demurrer  to  bill. 

The  United  States  Bung  Manufacturing  Company,  as  maker,  paid 
David  Armstrong  as  receiver  of  the  Fidelity  National  Bank  a  certain 
promissory  note,  and  afterwards  filed  their  bill  in  equity  to  secure  right 
of  offset.     The  defendants  demurred  to  plaintiff's  bill. 

M,  B.  HaganSy  for  complainant. 

E.  W.  Kittredge  and  W.  B.  Burnet^  for  respondent, 

Jackson,  J.  The  demurrer  to  this  bill  is  well  taken,  and  must  be 
sustained.  The  complainant's  right  of  offset  was  waived  or  abandoned 
by  its  payment  of  the  note  described  in  the  bill.  That  payment  was 
made  voluntarily,  with  full  knowledge  of  all  the  facts.  It  was  made  by 
the  maker  of  the  pete, — the  party  legally  bound  to  pay.  Such  payment 
does  not  operate  as  an  equitable  assignment  of  the  collecting  bank's  rights 
as  against  the  Fidelity  Bank  or  its  receiver.  If  the  complainant  had  in- 
tended to  rely  upon  its  debts  against  the  Fidelity  National  Bank  as  a 
set-off  against  its  note,  it  should  have  declined  payment  of  the  note, 
stood  suit  thereon,  and  set  up  its  counter-claim  as  a  setroff.  This  was 
not  done,  but  it  paid  its  note  voluntarily,  and  now  invokes  the  aid  of 
this  court  to  enforce  what  is  called  its  "equitable  right  of  set-off."  The 
facts  presented  by  the  bill  do  not  raise  any  such  equitable  right. 

It  is  well  settled  that  the  mere  existence  of  cross-demands  or  independ- 
ent debts  does  not  create  any  right  to  an  equitable  setoff'.  There  must 
exist  a  mutual  credit  between  the  parties,  founded  at  the  time  upon  the 
existence  of  some  debt,  due  by  the  crediting  party  to  the  other.  "By 
mutual  credit,"  says  Story,  Eq.  Jur.  §  1435,  "in  the  sense  in  which  the 
terms  are  here  used,  we  are  to  understand  a  knowledge  on  both  sides  of 
an  existing  debt  due  to  one  party,  and  a  credit  by  the  other  party, 
founded  on  and  trusting  to  such  debt  as  a  means  of  discharging  it." 
Mutual  credit  means  something  different  from  mutual  debts.  Mutual 
credit,  such  as  will  give  rise  to  an  equitable  set-off,  applies  only  to  that 
class  of  cases  where  there  has  been  mutual  trust  or  understanding  that 
an  existing  debt  should  be  discharged  by  a  credit  given  upon  the  ground 
of  such  debt.  The  bill  presents  no  such  case.  It  discloses  nothing  more 
than  the  existence  of  cross-demands  or  independent  debts,  which  could 
have  been  set  off  at  law,  if  complainant  had  asserted  its  right  to  do  so  at 
the  proper  time,  and  in  the  proper  mode.  Having  voluntarily  waived 
or  abandoned  this  legal  right  and  remedy  by  paying  the  note  to  avoid 
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being  sued  thereon,  it  presents  no  case  for  equitable  relief  by  way  of  eq- 
uitable set-off  under  the  authorities. 

This  demurrer  is  accordingly  sustained,  and  the  bill  is  dismissed  with 
costs. 


Fazendb  d  oZ.  V.  City  of  Houston.* 

(Otreuii  Court,  E.  D.  Texas,    March  1, 1888.) 

.  HuKiciFAii  Corporations— Bonds— DivBRsiON  of  Funds— Injunction. 

A  municipal  corporation,  under  an  ordinance  authorized  by  its  charter,  is- 
sued some  bonds  to  provide  a  fund  for  building  a  market-house.  By  the  terms 
of  the  bonds  the  revenue  of  the  market  was  to  be  devoted  to  the  payment  of 
the  interest  on  the  bonds  and  to  form  a  sinking  fund  to  redeem  them.  After 
the  issuance  of  the  bonds,  the  corporation  obtained  a  new  charter,  authorized 
by  which  they  devoted  the  revenue  of  the  market  to  other  purposes  than  that 
provided  for  m  the  ordinance  authorizing  the  bonds.  Plaintiffs,  holders  of 
some  of  these  bonds,  brought  a  bill  in  equity  to  compel  specific  performance, 
and  asked  for  an  injunction  to  prevent  further  diversion  of  the  market-house 
revenues.  Held,  the  facts  being  admitted,  that  an  injunction  pendente  Hie,  as 
prayed  for,  should  issue. 

2.  Samb—Ordinancbb— Constitutional  Law— Impairing  Obligations  op  Con- 
tracts. 

A  municipal  corporation,  under  an  ordinance  authorized  by  their  charter, 
issued  some  bonds  to  provide  a  fund  for  building  a  market-nouse.  By  the 
terms  of  the  bonds  the  revenue  of  the  market  was  to  be  devoted  to  the  pay- 
ment of  the  interest  on  the  bonds,  and  to  form  a  sinking  fund  to  redeem 
them.  Beld,  that  as  the  ordinance  was  authorized  by  the  charter,  and  there- 
fore valid,  it  constituted  a  contract  between  the  holders  of  the  bonds  and  the 
city,  and  that  subsequent  ordinances  of  the  city  making  anv  other  disposition 
of  the  market  revenue  were  void,  and  that  so  much  oi  a  charter  granted  the 
city  after  the  issue  of  the  bonds  as  authorized  the  city  council  to  divert  any 
of  such  revenue  from  the  special  fund  as  contracted  in  the  ordinance  under 
which  the  l^onds  were  issued  was  inoperative,  as  impairing  the  obligations  of 
a  contract  in  violation  .of  Const.  U.  S.  art  1,  §  10.^ 

In  Equity.     Bill  for  specific  performance  and  injunction.  ^ 

The  city  of  Houston,  authorized  by  its  charter,  passed  an  ordinance 

providing  for  the  issuance  of  bonds  to  raise  a  fund  for  building  a  market. 

Under  the  terms  of  the  ordinance  the  revenue  from  the  market  was  to 

be  devoted  to  the  payment  of  the  interest  on  the  bonds,  and  to  constitute 

I  Reported  by  Chas.  B.  Stafford,  Esq.,  of  the  New  Orieans  bar. 

*  By  the  obligation  of  a  contract  is  meant  the  means  which,  at  the  time  of  its  creation, 
the  law  affords  for  its  enforcement.  Where  a  contract  is  made  upon  the  faith  that 
taxes  wiU  be  levied,  legislation  repealing  or  modifying  the  taxing  power  of  a  corpora- 
tion 80  as  to  deprive  the  holder  of  the  contract  of  his  remedy,  is  unconstitutional,  be- 
cause impairing  the  obligation  of  a  contract.    State  y .  Police  Jury,  4  Sup.  Ct.  Eep.  648. 

Respecting  otiier  legislation,  considered  with  respect  to  the  constitutional  inhibition 
Mainst  impurlag  the  obli^tion  of  contracts,  see  Seibert  y.  U.  SV7  Sup.  Ct.  Rep.  1190; 
Water  Co.  y.  Borough  of  Easton,  Id.  916;  Water-Works  Co.  y.  Water-Works  Co..  Id. 
405;  Fisk  y. FoUce  Jury, 6  Sup.  Ct  Rep.  881, and  note;  Bridge  Co.  y. Railway  Co.,  (Pa.) 
8  AtL  Rep.  283;  State  y.  Jersey  City,  m.  J.)  Id.  123;  State  v.  Raibroad  Co.,  (N.  J. j  7  AtiL 
Rep.  826,  note;  Railroad  Co.  v.  City  of  Savannah,  80  Fed.  Rep.  646:  Willis  y.  MlUer,  29 
Fed.  Rep.  2.%:  Qafr-Iight  Co.  y.  City  of  Saginaw,  28  Fed.  Rep.  529,  and  note;  Com  v. 
Hanxy,  (Va.)  1  S.  E.  Rep.  185;  Com.  v.  W(aUer,  Id.  102;  Com.  v.  Jones,  Id.  84,  and 
note;  Bockover  y.  Superintendent,  (Mo.) 8  8.  W.  uep.  888;  TaiVs  Ex'r  v.  Asylum, (Ya.) 
4S.£.Rep.697. 
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a  sinking  fund  to  cancel  them.  Subsequently  the  city  obtained  a  new 
<5harter.  Under  its  authority  the  revenue  of  the  market  was  used  for 
other  purposes  than  provided  for  in  the  bond  ordinance.  Plaintiffs, 
holders  of  these  bonds  to  the  amount  of  $78,000,  filed  a  bill  in  equity 
to  prevent  further  diversion  of  the  market  fund,  and  praying  for  specific 
performance  and  for  a  receiver. 

E.  H.  Farrar^  for  plaintiffs. 

Brady  &  Ring,  for  defendant. 

Pardee,  J.  There  can  be  no  question  that  the  ordinance  of  the  city 
of  Houston  passed  November  13, 1871,  authorized  the  issuance  of  bonds 
for  the  purpose  of  defraying  the  expenses  of  improving  the  public  mar- 
ket by  building  a  new  market-house;  nor  that,  by  the  same  ordinance, 
if  words  have  any  meaning,  the  said  bonds  were  agreed  to  be  secured  by 
the  appropriation  setting  apart  and  pledging,  as  a  special  fund,  to  pay 
the  interest  and  to  create  a  sinking  fund  to  pay  the  principal,  of  all  the 
money  and  other  revenues  accruing  after  the  1st  day  of  January,  1872, 
in  any  manner  from  the  public  market,  market-house,  and  market-houses, 
by  renting,  leasing,  or  otherwise  conducting  or  managing  the  same.  As 
the  contemplated  bonds  were  issued  and  the  money  raised  and  expended 
under  said  ordinance,  there  can  in  law  be  no  doubt  that  the  said  ordi- 
nance constituted  a  valid,  binding  contract  between  the  holders  of  said 
bonds  and  the  city  of  Houston,  if  the  mayor,  aldermen,  and  inhabitants 
of  the  city  of  Houston  had  authority  under  their  legislative  charter  to 
pass  the  said  ordinance  and  enter  into  said  contract.  The  charter  of  the 
-city  of  Houston,  in  force  at  the  time,  was  passed  by  the  legislature  of 
the  state  of  Texas  August  2,  1870.  See  chapter  38  of  the  Laws  of 
Texas,  1870,  p.  68.  The  twenty-second  section  of  that  charter  reads  as 
follows: 

"That  the  mayor  and  aldermen  of  the  city  of  Houston  shall  have  power  to 
appropriate  so  much  of  the  revenues  of  the  city,  emanating  from  whatever 
source^  to  the  improvement  of  the  public  market,  roads,  and  bayou,  within 
or  without  the  corporation,  leading  to  the  city,  as  they  in  their  wisdom  may 
from  time  to  time  deem  expedient;  and  for  the  furtherance  of  these  objects, 
they  shall  have  power  to  borrow  money  upon  the  credit  of  the  city,  and  issue 
.  the  bonds  of  the  city  therefor;  but  no  sum  of  money  shall  be  borrowed  at  a 
higher  rate  of  interest  than  10  per  cent.  All  bonds  shall  specify  for  what 
purpose  they  were  issued,  and  shall  not  be  invalid  if  sold  for  less  than  their 
par  value;  and  when  any  bonds  are  issued  by  the  city,  a  fund  shall  be  pro- 
vided to  pay  the  interest  and  create  a  sinking  fund  to  redeem  the  bonds,  which 
fund  shall  not  be  diverted  nor  drawn  upon  for  any  other  purpose,  and  the  city 
treasurer  shall  honor  no  draft  drawn  on  said  fund,  except  t|  pay  interest  upon 
or  redeem  the  bonds  for  which  it  was  provided." 

And  section  39  of  said  charter  reads: 

**That  the  city  council  of  Houston  shall  have  power  to  mJke  contracts  with 
any  person  or  corporation  for  the  improvement  of  the  street  i,  bayou,  or  foads 
leading  to  the  same,  or  to  lease  the  market  or  other  reven 
any  term  of  years,  and  to  do  and  perform  all  acts  that  they 
ble  for  the  interests  of  the  city." 
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Here  is. authority  to  appropriate  the  revenues  of  the  city,  emanating 
from  whatever  source,  to  the  improvement  of  the  public  market,  to  bor- 
row money  upon  the  credit  of  the  city  therefor,  to  issue  bonds,  to  pro- 
vide a  fund  to  pay  the  interest,  and  create  a  sinking  fund  to  redeem  the 
bonds,  and  to  lease  the  market  or  other  revenues  of  the  city  for  any  term 
of  years.  The  authority  seems  full  and  coinplete.  That  some  of  the 
revenues  of  the  public  market  are  derived  from  rents  and  charges  in  the 
nature  of  "occupation  taxes,"  and  to  that  extent  are  within  the  legislative 
control  of  the  city  council,  does  not  affect  the  validity  of  the  ordinance 
nor  of  the  legislative  authority  to  pass  the  ordinance.  As  the  ordinance 
was  authorized  by  the  charter,  and  therefore  valid,  it  constitutes  a  con- 
tract between  the  holders  of  the  market-house  bonds  and  the  city  of  Hous- 
ton, and  it  follows  as  settled  jurisprudence  that  the  ordinances  of  the 
city  of  Houston  making  any  other  disposition  or  appropriation  of  the 
market  revenues  than  as  specified  in  the  ordinance  under  which  the  bonds 
were  issued  are  void  and  have  no  l^al  effect,  and  that  so  much  of  the 
present  charter  of  the  city  of  Houston  as  authorizes  the  city  council  of 
the  city  of  Houston  to  divert  any  of  the  market-house  rents  or  revenues 
from  tiie  special  fund,  as  contracted  for  in  said  ordinance  under  which 
said  bonds  were  issued,  is  inoperative  as  impairing  the  obligations  of  the 
said  ordinance  and  contract,  because  in  violation  of  artide  1,  §  10,  of  the 
Constitution  of  the  United  States. 

The  showing  made  on  this  hearing — and  the  facts  are  undisputed — is 
that  the  defendants  are  not  applying  the  revenues  of  the  market  in  accord- 
ance with  the  terms  of  said  ordinance  and  contract,  but  have  been  and 
are  diverting  the  same  to  other  purposes,  such  as  paving  streets,  paying 
salaries,  insurance,  repairs,  grocery  bills,  interest  on  other  bonds,  and 
for  other  purposes,  all  in  violation  of  said  contract;  that  none  of  said 
revenues  have  been  devoted  for  many  years  to  the  payment  of  the  inter- 
est to  which  they  are  pledged,  save  when  ordered  by  judgment  of  court, 
or  when  the  funds  on  hand  could  be  used  to  purchase  coupons  at  a  large 
discount;  that  there  is  now  a  fund  on  hand  derived  from  said  revenues 
which  the  defendants  refuse  to  apply  to  the  payment  of  interest  on  said 
market-house  bonds,  but  which  is  held  for  other  purposes;  and  that  com- 
plainants are  the  holders  of  a  large  number  of  said  bonds,  amounting  in 
principal  to  the  sum  of  $78^000,  on  which  the  interest  has  not  been  paid 
since  1874,  although  duly  depaanded  and  judgments  obtained  thereon. 
The  scope  and  object  of  the  bill  in  this  cause  is  to  prevent  further  diver- 
sion of  the  market-house  revenues,  and  to  enforce  a  specific  performance 
of  the  ordinance  passed  November  13,  1871.  The  jurisdiction  is  un- 
disputed, and  the  occasion  for  its  exercise  seems  clear.  The  pending 
application  is  for  an  injunction  pendente  and  a  receiver.  The  appoint- 
ment of  a  receiver  is  not  at  present  insisted  on,  and  may  well  wait  fur- 
ther proceedings  in  the  premises.  The  injunction  on  the  showing,  made 
on  the  authority  of  Maeiihaut  v.  New  Orleana^  2  Woods,  108,  and  the  ad- 
judicated cases  there  cited,  and  on  general  equity  principles,  should  is- 
sue substantially  as  moved  for,  that  the  fund  now  in  hand  and  to  ac- 
v.34F.no.2 — ^7 
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crue  should  be  preserved  until  final  decree.     The  following  order  may 
be  entered  on  the  minutes,  and  process  issue  accordingly: 

Tliis  cause  came  on  to  be  heard  before  Don  A.  Paudee,  Esq.,  circuit  judge 
in  chambers,^  on  tlie  motion  of  the  complainants  for  an  injunction  pending  the 
stiit  and  for  a  receiver,  after  due  notice  to  the  defendants,  and-  was  argued  by 
E.  H.  Farrar,  Esq.,  for  the  complainants,  and  by  Messrs.  Brady  &  Ring  for 
the  defendants;  when,  considering  the  evidence  offered  and  the  reasons  filed, 
it  is  ordered  that  an  Injunction  pendente  lite  issue  herein*  commanding  and 
enjoining  tiie  defendants,  the  mayor,  aldermen,  and  inhabitants  of  the  city  of 
Houston,  and  George  R.  Bringhurst,  secretary  and  treasurer  of  said  city  of 
Houston,  and  each  of  them,  from  diverting  directly  or  indirectly  any  portion 
of  the  rents,  revenues,  tolls,  income,  and  receipts  of  the  market-house  and 
market-houses  of  the  city  of  Houston  from  the  market-house  bond  fund,  as 
constituted  and  provided  for  in  the  ordinance  passed  Kovember  11, 1871,  and 
approved  by  the  mayor  November  13,  1871,  authorizing  and  providing  for  the 
issue  of  bonds  for  improving  the  public  market,  and  from  using  or  setting 
apart  said  rents  and  revenues,  tolls  and  income  for  any  other  fund  or  pur- 
pose than  the  market-house  bond  fund  as  provided  in  said  ordinance,  and  from 
using  or  applying  said  market-house  bond  fund  accrued  and  to  accrue  in  any 
other  way  or  manner  than  for  the  payment  of  interest,  and  to  create  a  sinking 
fund  as  provided  in  the  aforesaid  ordinance,  any  ordinance  or  ordinances  of  the 
city  of  Houston  to  the  contrary  notwithstanding.  This  injunction  to  take  the 
place  of  the  restraining  order  heretofore  issued  in  this  cause.  The  matter  of 
appointing  a  receiver  in  this  cause  is  continued  indefinitely. 


Young  v.  Wheeler  et  cd. 
(Oireuit  Court,  D.  Colorado,    March  16. 1888.) 

1.  Fbattds,  Statute  of— Agreements  Rblatjno  to  Land— Partnership. 

A  bill  in  equity,  by  one  claiming  to  be  a  partner,  to  obtain  a  conveyance  of 
an  interest  in  lands  on  the  ground  that  they  belonged  to  a  partnership  formed 
for  buying  and  selling  real  estate,  which  alleges  that  the  partnership  was 
formed  both  by  means  of  personal  conversations  and  by  letters,  is  demurra- 
ble, as  such  partnership  cannot  be  formed  by  parol. 

2.  Partnership— Power  op  Partner  to  Bind  the  Firm. 

a  bill  by  one  claiming  to  be  a  partner,  to  obtain  conveyance  of  an  interest 
in  land  claimed  to  be  partnership  land,  which  alleges  that  the  partnership  was 
formed  for  the  purpose  of  buying  and  selling  land,  does  not  state  a  cause  of 
action  against  a  vendee  of  one  of  the  alleged  partners,  since,  if  the  vendor  was 
a  partner,  he  had  authority  to  sell  the  land. 

In  Equity.     On  demurrer  to  bill. 

F.  D,  Mdrkham  and  L.  M.  CuMert,  for  complainant. 

Oeo.  J.  Boal^  for  defendant  Wheeler. 

L.  S.  Dixon^  for  defendant  company. 

Hallett,  J.  Suit  was  brought  by  Harvey  Young  against  Jerome  B. 
Wheeler  to  obtain  a  conveyance  of  an  interest  in  certain  lands.  Plaintiff 
alleges  that  in  the  latter  part  of  the  year  1882,  and  the  early  part  of  the 
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year  1883,  he  entered  into  an  agreement  with  the  defendant  for  a  part- 
nership, the  object  of  which  was  to  secure  title  to  lands,  and  to  dispose 
of  such  lands.  He  states  that  "your  orator  is  unable  to  state  the  exact 
date  of  the  making  of  the  said  agreement  of  partnership,  for  the  reason 
that  the  subject  of  said  partnership  agreement  was  not  embodied  in  any 
formal  partnership  agreement  in  writing,  but  was  discussed  and  agreed 
upon  by  your  orator  and  the  said  defendant  from  time  to  time  during 
said  period,  both  from  and  by  means  of  personal  conversations  held  be- 
tween your  orator,  and  by  letters  written  and  interchanged  between  your 
orator  and  the  said  defendant  during  said  period;  but  that  the  terms  and 
conditions  of  said  partnership  agreement  were  fully  settled  and  agreed 
upon  by  and  between  your  orator  and  the  said  defendant  from  and  dur- 
ing said  interWews  and  letters  as  aforesaid.'^  From  this  statement  it  ap- 
pears that  the  agreement  was  formed  by  a  conversation  between  the  par- 
ties, and  to  some  extent  by  letters  passing  between  them.  How  much 
of  it  may  be  shown  in  writing,  and  how  much  expressed  in  the  acts  and 
words  of  the  parties,  without  writing,  does  not  appear.  After  this  bill 
was  filed,  and  Mr.  Wheeler,  the  defendant  therein,  answered,  the  Grand 
River  Coal  &  Coke  Company  was  brought  into  the  case  by  supplemental 
bill,  as  the  grantee  of  Mr.  Wheeler  of  certain  lands,  the  plaintiff  seeking 
the  same  relief  against  the  company  as  against  Mr.  Wheeler.  That  com- 
pany has  filed  a  demurrer  to  the  bill,  the  principal  point  in  which  is 
that  the  agreement,  as  stated  in  the  bill,  is  within  the  statute  of  frauds, 
as  not  being  in  writing;  and  the  fact  appears  to  be  as  contended  by  the 
defendant  in  respect  to  that  matter. 

From  the  clause  which  I  have  read  from  the  bill  it  may  be  that  the 
greater  part  of  the  agreement  is  dependent  upon  the  parol  understanding 
and  agreement  of  the  parties,  and  very  little  of  it  can  be  shown  in  the 
letters  to  which  reference  is  made.  If  it  be  taken  to  be  a  partnership  as 
allied  by  the  plaintiff,  for  buying  lands,  in  which  the  plaintiff  was  to 
have  an  interest,  although  the  title  thereto  should  be  taken  in  the  name 
of  the  defendant  Wheeler,  the  agreement  would,  if  shown,  tend  to  estab- 
lish a  trust  on  the  part  of  Wheder  in  respect  to  these  lands  for  the  plain- 
tiff; and  that  cannot  rest  in  parol  under  the  statute.  It  is  unnecessary 
to  comment  upon  the  statute  or  upon  the  point  made  in  the  demurrer  at 
any  length,  because  this  is  a  question  which  is  considered  in  the  books, 
in  several  cases,  and  in  the  text-books.  Smithy.  Bumhamj  3  Sum.  435, 
is  a  leading  authority  upon  the  question,  and  fully  in  point  in  respect 
to  the  agreement  here  stated. 

It  is  to  be  observed  also  that  if  this  was,  as  alleged  by  the  plaintiff, 
a  partnership  for  buying  and  selling  lands,  that  the  sale  of  these  lands  to 
the  Grand  River  Coal  &  Coke  Company — ^the  defendant  making  this  de- 
murrer— was  apparently  within  the  terms  of  the  agreement;  and  Mr. 
Wheeler  having  authority  to  make  sale  of  the  lands,  and  having  done  so 
to  defendant  company,  the  plaintiff  would  be  in  no  position  to  demand 
anything  from  the  company  itself.  Upon  the  terms  of  the  agreement,  if 
it  be  valid,  he  may  claim  an  accounting  from  Mr.  Wheeler  in  respect  to 
the  proceeds  of  the  land,  but  for  the  land  itself,  if  the  partnership  con- 
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templated  a  sale  of  the  lands  as  well  as  a  pnrchase  of  them,  he  could 
make  no  claim  upon  the  vendee. 

Upon  these  grounds  the  demurrer  of  this  defendant  to  the  bill  is  sus* 
tained. 


Ten  Cases,  etc.,  (Guiet,  Claimant,)  v.  United  States, 

iCircuU  Court,  8.  D.  New  York.    December  29, 1887.) 

IiTTBRKAii  Reybnxje— Seizure  op  Land— Wrtt  op  Errob— Pbocbdubb  Above. 
Upon  a  writ  of  error  to  the  circuit  court  from  a  judgment  of  the  district 
court,  dismissing  a  seizure  made  upon  land  for  want  of  prosecution,  the  cir- 
cuit court,  under  Rev.  St.  U.  S.  §  o86,  has  only  power  to  reverse,  affirm,  or 
modify  the  judgment  of  the  district  court,  and  a  Judgment  by  the  circuit 
court,  affirming  the  district  court  and  dismissing  the  action,  will  be  set  aside. 

At  Law.     Motion  to  vacate  judgment. 

Edward  K.  Jones,  for  the  motion. 

Abram  J.  jRose,  Asst.  U.  S.  Atty.,  opposed. 

Wallace,  J.  The  writ  of  error  in  this  suit  was  dismissed  for  want 
of  prosecution,  and  thereupon  a  judgment  of  condemnation  and  forfeit- 
ure, affirming  the  judgment  of  the  district  court,  was  entered  in  this 
court.  The  present  motion  to  vacate  the  judgment  is  made  in  the  in- 
terests of  the  sureties  of  the  claimant,  and  it  is  insisted  that  the  judg- 
ment is  irregular,  if  not  void,  because,  upon  a  writ  of  error  in  such  a 
suit,  the  record  is  not  removed  from  the  district  court,  and,  upon  an  af- 
firmance or  reversal  of  the  judgment  by  this  court,  the  proceedings  should 
be  remitted  to  the  district  court,  with  instmctions  to  render  the  proper 
judgment.  The  point  is  well  taken.  In  seizures  made  upon  land  the 
district  court  proceeds  as  a  court  of  common  law,  according  to  the  course 
of  the  exchequer  on  information  in  rem,  and  the  trial  of  issues  of  fact  is 
to  be  by  jury.  In  seizures  made  upon  navigable  waters  the  court  sits  as 
a  court  of  admiralty  and  the  trial  is  to  be  by  the  court.  TJie  Sarah,  8 
Wheat.  391.  While  the  form  of  information  and  of  the  judgment  is  the 
same  in  both  classes  of  cases,  the  mode  of  review  and  the  incidents  of 
the  review  are  wholly  distinct.  In  the  former  the  mode  of  review  is  by 
writ  of  error,  and  the  case  is  presented  by  bill  of  exceptions.  In  the 
latter  the  mode  of  review  is  by  appeal.  Upon  an  ajmeal  the  decree 
from  which  the  appeal  is  taken  is  superseded  and  vaci  ted,  and  a  new 
trial  had  in  the  appellate  court;  and  the  res  forming  th  )  subject-matter 
in  dispute,  the  funds  in  the  court  below,  and  the  sti]  ulations  of  the 
sureties,  are  transmitted  to  the  appellate  court;  and  th<  judgment  pro- 
nounced by  that  court  is  practically  an  original  judgm(  tit  in  which  the 
court  awards  process  to  execute  its  decree.  Upon  such  m  appeal,  prior 
to  the  act  of  1872,  the  circuit  court  had  no  power  to  re  nit  its  proceed- 
ings to  the  court  below.     Since  the  act  of  June  I,  1  $72,  (17  St.  at 
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Large,  196;  Rev.  St.  §  636,)  the  circuit  court  may  now  affirm,  mod- 
ify, or  reverse  admiralty  appeals.  Upon  reviews  by  writ  of  error  to  the 
district  court  the  circuit  court  is  to  re-examine  and  reverse  or  affirm  the 
judgment,  (Rev.  St.  §  636;)  and  by  section  686  may  also  modify  or  di- 
rect such  judgment  to  be  rendered  by  the  district  court  as  the  justice  of 
the  case  may  require.  The  latter  section  is  not  to  be  construed  as  in- 
tended to  make  an-  unnecessary  and  inappropriate  innovation  upon  the 
existing  practice. 

The  present  judgment  seems  to  have  been  entered  upon  the  theory 
that  the  record  has  been  removed  out  of  the  district  court,  and  is  now  in 
this  court.  This  is  a  misapprehension.  Upon  the  removal  of  a  cause 
by  a  writ  of  error,  the  record,  the  fund,  the  stipulations,  and  the  res  re- 
main in  the  district  court,  and  this  court  acts  upon  an  authenticated 
transcript  of  the  record,  an  assignment  of  errors,  and  a  prayer  for  re- 
versal, with  a  citation  to  the  adverse  party.     Rev.  St.  §  907. 

The  right  of  the  sureties  for  the  claimant  to  have  a  judgment,  to  which, 
upon  payment  of  their  stipulation,  they  may  be  entitled  to  become  sub- 
rogated, entered  by  the  proper  courts,  and  in  the  proper  form,  is  a  mat- 
ter of  substance.  It  is  by  no  means  clear  that  the  party  causing  an  ex- 
ecution to  be  levied  upon  the  judgment  as  it  now  stands  would  be  pro- 
tected.    The  motion  is  therefore  granted. 


Henry  v.  Bond.  "  -    '  -  •  . 

{Oirmii  Court,  8.  D.  Mississippi,  W,  D.    January  Term,  1888.) 

Master  and  Servant— Risks  op  Employment— OoNTErBtrroRT  Negligence. 
Plaintiff  had  been  for  five  years  foreman  in  charge  of  the  switch-engine  in 
the  yard  of  the  defendant  railroad.  For  two  years  previous  to  the  injury  com- 
plained of  the  railroad  had  used  cars  with  what  are  called  ''aprons"  on  the 
aides  and  ends  of  flat  or  platform  cars.  These  apron  cars  have  a  plank  of 
some  inches  wide  projecting  over  the  ends  and  sides  so  that  when  the  ends 
come  together  the  floors  meet,  or  nearly  so.  and  to  enable  them  to  be  coupled 
a  space  is  left  over  the  coupling  appliance  instead  of  on  the  sides.  The  coup- 
ling is  not  so  convenient,  and,  when  done  by  getting  under  the  cars,  is  at- 
tended with  more  risk  than  in  ordinary  cars.  On  the  day  of  the  injury  com- 
plained of,  in  obedience  to  the  orders  of  the  yard-master,  plaintiff  proceeded, 
after  dark,  to  shift  the  cars.  The  first  car  approached  was  one  of  tnose  apron 
cars.  His  lantern  not  giving  a  ^ood  light  he  did  not  distinguish  this  from  an 
ordinary  flat  car.  and  was  standing  on  the  apron  of  the  engine,  as  he  usually 
did  in  coupling  an  ordinary  flat  car,  when  he  was  struck  by  the  apron  and  se- 
verely injured.  Held,  that  it  was  his  duty  to  use  all  necessary  caution  to  as- 
certain the  kind  of  car  he  was  coupling,  and,  having  failed  to  do  so,  he  could 
not  recover.^ 

At  Law.     In  action  for  damages. 

Action  by  appellant,  William  Henry,  employe  of  Vicksburg  &  Merid- 
ian Railroad,  to  recover  for  injuries  received  while  in  the  employ  of  rail- 
road against  F.  S.  Bond,  receiver. 

i8ee  note  at  end  of  case. 
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Wad$  JR.  Young,  for  petitioner. 
Bircheit  and  GtUand,  for  receiver. 

Hill,  J,  The  questions  novr  presented  for  decision  arise  upon  the  pe- 
tition of  WiUiam  Hmxry  v.  F.  S.  Bondj  Receiver^  answer  and  proof,  frona 
wincli  the  following  facts  appear:  The  petitioner  was,  and  had  been  for 
flvo  years,  the  foreman  in  charge  of  the  switch-engine  in  the  yard  of  said 
railroad  in  Vicksburg,  in  moving  cars,  making  up  trains,  etc.  For  two 
years  previous  to  May  13, 1887,  said  receiver,  by  his  employes,  had 
used  on  said  railroad  and  the  railroads  connected  with  it,  cars  with  what 
are  called  '' aprons"  on  the  sides  and  ends  of  flat  or  platform  cars,  used 
mostly  in  construction  trains,  for  moving  earth  and  other  materials,  but 
when  not  so  used,  were  used  for  the  transportation  of  lumber,  cotton,  and 
other  freight  transported  on  the  ordinary  flat  cars,  as  the  latter  cars  are 
used.  These  "apron  cars,"  as  they  are  called,  have  a  plank  of  some 
inches  wide  projecting  over  the  ends  and  sides  of  the  car,  so  that  when 
the  cars  come  together  the  floors  meet,  or  nearly  so,  but,  to  enable  them 
to  be  coupled,  a  space  is  left  over  the  coupling  appliance,  instead  of  on  the 
sides,  as  in  ordinary  flat  cars.  They  may  also  be  coupled  by  getting  under 
them.  The  coupling  is  not  so  convenient,  and  is,  when  getting  under 
the  cars,  attended  by  some  more  risk  than  in  ordinary  flat  cars.  On  the 
13thpfM[jy,  18g7,  the  freight  train  was  one  hour  late  in  arriving  in  Vicks- 
**•:  :'*burg.\/Tli{f5^ra-master,  under  whose  orders  the  petitioner  was  acting, 
•  *'*directed^tlie  petitioner  to  shift  the  cars  in  the  train  so  as  to  prepare  those 
\  :  •.•:^W^K*'*^W.tnjrjdvpr  to  the  Vicksburg,  Shreveport  &  Pacific  Railroad,  to 
•*••  •*  •fia6vfe  sobh*in*the  morning.  To  perform  this  service,  the  petitioner  pro- 
ceeded, after  dark,  to  shift  the  cars  in  the  train,  and  proceeded  with  the 
switch-engine  to  the  train.  The  first  car  approached  was  one  of  these 
apron  cars.  His  lantern  not  giving  a  good  light,  he  did  not  distinguish 
this  car  from  an  ordinary  flat  car,  and  was  standing  upon  the  apron  of 
the  engine,  as  he  usually  does  in  coupling  to  an  ordinary  flat  car,  when 
he  struck  the  apron  or  projecting  plank,  and  was  severely  injured,  and 
it  is  to  recover  for  these  injuries  he  filed  his  petition,  alleging  that  it  was 
through  the  negligence  and  wrongful  conduct  of  the  defendant  and  his 
employes  that  he  received  these  injuries.  Whether  this  is  so  or  not,  is 
the  question  to  be  determined. 

The  service  in  which  the  petitioner  was  engaged  is  recognized  as  a  very 
dangerous  one,  and  for  which  extra  compensation  is  demanded  and  paid. 
Those  who  engage  in  it  are  presumed  to  know  the  risk  and  to  assume  it. 
They  are  also  presumed  to  know  that  cars  of  various  construction  and 
mode  of  coupling  will  pass  over  the  road,  and  be  coupled  and  handled 
by  them,  and  that  it  will  be  their  duty  to  underatand  the  risk,  and  take 
upon  themselves  the  responsibility  of  performing  this  service,  and  taking 
care  of  themselves  in  its  performance.  The  petitioner  knew  that  these 
cars  were  being  used  on  these  trains,  and  also  knew  the  mode  and  ap- 
pliances for  their  being  coupled  with  each  other,  or  with  the  engine,  or 
with  other  cars.  It  was  his  duty  to  use  all  necessary  caution  to  ascer- 
tain the  kind  of  car  with  which  the  coupling  on  this  occasion  was  to  be 
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made.  This,  I  am  of  opinion,  the  proof  shows  he  failed  to  do,  hence 
the  injuries  which  he  received,  which  are  to  be  regretted;  but  I  cannot  find 
from  the  proof  that  the  receiver  or  his  employes  are  in  any  way  responsi- 
ble for  it.  If  the  petitioner  supposed  these  cars  were  too  dangerous  to 
be  used  on  these  trains,  he  should  have  so  notified  the  receiver,  or  other 
proper  ofl&cer  of  the  road,  and  if  they  were  continued,  should  have  left 
the  employment;  but  no  such  complaint  is  shown.  Even  when  the  ma- 
chinery and  appliances  are  defective,  if  the  defect  is  known  to  the  em- 
ploye, and  he  continues  in  the  employment,  and  takes  the  risk,  and  es- 
pecially when  he  makes  no  complaint,  he  cannot  recover  for  injuries  re- 
ceived in  consequence  of  such  defect;  but  in  this  case  no  defect  is  shown 
or  complained  of. 

The  decided  cases  referred  to  by  the  learned  counsel  for  the  petitioner, 
when  examined,  are  found  not  to  be  applicable  to  the  facts  in  this  case. 
The  questions  here  presented  under  similar  circumstances  have  often  been 
before  the  courts,  state  and  federal,  and,  so  far  as  I  am  informed,  have 
been  decided  against  the  claim  of  the  employe,  and  was  perhaps  never 
more  exhaustively  considered  than  by  Judge  Cooley  in  the  case  of  the 
Railroad  v.  Smithsonj  45  Mich.  212,  7  N.  W.  Rep.  791,  since  considered 
the  settled  rule  on  this  question. 

The  result  is  that  the  prayer  of  the  petitioner  must  be  denied,  and  pe- 
tition dismissed. 

NOTE. 

Master  and  Seryaitt— Risks  ov  Emplotmsnt.  Ab  between  a  railroad  company  and 
ite  employes,  the  company  is  required  to  exercise  only  reasonable  and  ordinary  care 
and  diligence  in  the  selection  of  machinerv  and  instrumentalities  for  the  operation  of 
its  railroad.  It  is  not  necessarily  negligent  in  the  use  of  defective  machinery,  which  is 
not  obviously  defective.  Railroad  Co.  v.  Wagner,  (Kan.)  7  Pao.  Rep.  204;  Railroad 
Co.  T.  Ledbetter,  (BZan.)  8  Pac.  Rep.  411.  An  employer  is  not  bound  to  furnish  the 
safest  machinery,  nor  to  provide  the  safest  means  for  its  operation,  in  order  to  escape 
]iabUity  for  injuries  resulting  from  its  use.  If  the  machinery  be  of  an  ordinary  char- 
acter, and  sucn  as,  with  reasonable  care,  can  be  used  with  no  more  danger  than  is  rea- 
sonably incident  to  the  business,  it  is  all  that  can  be  required.  Rummeil  y.  Dillworth, 
(Pa.)  3  Atl.  Rep.  855.  and  note.  The  fact  that  cars,  which  a  brakeman  is  reauired  to 
connect,  have  draw-neads  different  in  make,  style,  and  construction,  which  fact  con- 
tributes to  an  injury  received  by  the  brakeman,  is  held  not  to  constitute  negligence  on 
the  part  of  the  company.  The  increased  risk  arising  from  the  use  of  cars  with  draw- 
heads  of  different  makes  is  one  which  the  employe  assumes  on  entering  the  service. 
Woodworth  v.  Railway  CO.,  18  Fed.  Rep.  282;  KeUy  v.  Railroad  C-o.,  (Wis.)  23  N.  W. 
Rep.  890.  In  general,  as  to  the  rules  which  determine  the  risks  assumed  bv  a  servant 
on  entering  the  service  of  his  employer^and  what  have  been  held  to  be  such  risks,  see 
Hewitt' y.  Railroad  Co.,  (Mich.)  84  N.  W.  Rep.  659,  and  note;  Brown  v.  Railroad  Co., 
(Iowa.)  21  N.  W.  Rep.  198;  Piquegnio  v.  Railroad  Co,,  (Mich.)  17  N.  W.  Rep.  282;  RaU- 
road  Co.  v.  Bradford,  C£e£)  2  B.  W.  Rep.  695;  Scott  v.  Railroad  Co.,  (Or.)  13  Pac.  Rep. 
98;  Hickey  V.  Taaffe,  (^.  Y.)  12  N.  E.  Rep.  286;  Wuotilla  v.  Lumber  Co.,  (Minn.)  38  N. 
W.  Rep.  65L 
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Hall  et  at.  v.  Weaver. 
(OireuU  Court,  D.  Oregon.    Februftry  7^,  1888.) 

1.  Pkincipal  akd  Subbty— Surbtt  or  Guarantor— Bond  to  Secure  Advances. 

A  person  who  executes  a  bond  with  another  as  his  surety,  conditioned  for 
the  payment  of  moneys  advanced  to  the  principal  by  the  obligee  therein,  is  a 
surety,  and  not  a  mere  guarantor,  and  is  not  entitled  to  notice  of  the  accept- 
ance of  the  bond  by  the  obligee. 

2.  Same— Alteration  op  Instrument— Procuring  Attestation  to  Sionaturb 

OF  Surety. 

When  a  person  executes  a  bond  as  surety,  and  leaves  it  with  his  principal 
for  delivery  to  the  obligee,  and  before  doing  so  the  former  procures  a  person 
to  attest  the  signature  of  the  surety,  who  is  not  authorized  to  do  so,  such  at- 
testation is  not  an  alteration  of  the  instrument  that  impairs  or  affects  its  value 
as  an  instrument  of  evidence  in  the  hands  of  the  obligee,  because  it  was  made 
before  delivery. ^ 

(SyUabua  by  the  Court.) 

At  Law.     On  motion  for  new  trial. 
L.  B.  CoXy  for  plaintiffs. 
Edward  B.  WaJtsoUy  for  defendant. 

Deady,  J.  On  December  23,  1886,  the  plaintiffs,  citizens  of  the 
state  of  Illinois,  and  doing  business  in  Chicago,  under  the  firm  name  of 
T.  W.  Hall  <fe  Co.,  commenced  this  action  against  the  defendant,  George 
Weaver,  a  citizen  of  Oregon,  as  administrMor  of  Hans  Weaver,  deceased, 
to  recover  the  sum  of  $8,503.09,  with  interest  from  said  date,  as  and  for 
money  theretofore  advanced  to  W.  F.  Owens  on  the  security  of  the  bond 
of  said  Han?  Weaver. 

On  the  trial  it  was  admitted  that  since  the  commencement  of  the  ac- 
tion the  plaintiffs  had  received  from  parties  to  said  bond  the  sum  of 
$3,663.10  on  said  demand,  and  the  jury  found  a  verdict  for  the  plaintiffs 
for  the  remainder,  $4,839.99,  for  which  sum,  with  $171.20  costs  and 
disbursements,  the  plaintiffs  had  judgment. 

The  defendant  now  moves  for  a  new  trial,  and  it  will  be  necessary  to 
a  proper  understanding  of  the  matter  to  make  a  brief  statement  of  the 
case. 

It  is  alleged  in  the  complaint  that  on  January  7,  1886,  the  plaintiffs 
and  W.  P.  Owens  entered  into  an  agreement  whereby  Owens  was  to  pur- 
chase wool  in  Oregon,  and  consign  the  same  to  the  plaintiffs  for  sale  at 
Chicago,  and  on  the  receipt  of  a  consignment  of  wool  or  an  agreement  to 
consign,  together  with  a  note  equal  to  10  cents  a  pound  of  said  wool, 
the  plaintiffs  were  to  advance  money  to  Owens  on  his  drafts,  to  enable 
him  to  purchase  wool;  that  in  consideration  of  said  undertaking  on  the 
part  of  the  plaintiffs,  said  Owens  as  principal,  and  Robert  Phipps,  Noah 
Comutt,  and  Hans  Weaver  as  sureties,  all  of  the  county  of  Douglas  and 

1  On  the  subject  of  the  alteration  of  written  InstrumentB,  see  Davis  v.  Eppler,  (Kan.) 
16  Pac.  Rep.  708,  and  note. 
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state  of  Oregon,  on  January  7,  1886,  executed  and  delivered  to  the 
plaintiffs  their  certain  writing  obligatory,  in  and  by  which  they  ac- 
knowledge themselves  "held  and  firmly  bound  unto  T.  W.  Hall  &  Co. 
in  the  full  sum  of  $20,000  gold  coin  of  the  United  Stated,  to  be  paid  to 
said  Hall  &  Co.,  their  assigns  or  legal  representatives,  for  which  payment 
well  and  truly  to  be  made  we  bind  ourselves,  our  heirs,  executors,  and 
administrators,  jointly  and  severally,  firmly  by  these  presents;"  con- 
ditioned as  follows:  "That  if  the  above  bounden  W.  F.  Owens  shall 
well  and  truly  pay  unto  the  said  Hall  &  Co.,  upon  usual  and  proper  de- 
mand, the  sum  or  sums  of  money  paid  by  said  Hall  &  Co.,  or  honored, 
so  as  to  be  paid  on  orders,  checks,  or  drafts,  overdrafts,  notes,  and  de- 
mands, or  any  of  them  whatsoever,  by  or  from  said  W.  F.  Owens,  prin- 
cipal aforesaid,  to  the  said  Hall  &  Co.,  in  course  of  business  properly  di- 
rected, then,  and  in  that  event,  this  bond  shall  become  null  and  void, 
and  of  no  effect;  otherwise  the  same  shall  be,  remain,  and  continue  in 
full  force,  virtue,  and  effect." 

It  is  also  provided  that  "this  bond  shall  not  be  construed  so  as  to  re- 
quire the  said  Hall  &  Co.  to  advance  any  sum  or  sums  of  money  except 
as  they  may  see  fit;"  and  that  "the  dunition  and  existence  of  this  bond 
and  obligation  may  be  terminated  at  the  wish  of  the  principal  or  any  ob- 
ligor," after  due  notice  to  Hall  &  Co.,  "and  then  only  after  all  obligations 
and  legal  liabilities  thereby  assumed  or  arising  therefrom  have  been  fully 
and  completely  and  in  every  respect  legally  discharged." 

The  writing  purported  to  be  signed  and  sealed  by  said  Owens,  Phipps, 
Comutt,  and  Weaver,  "in  presence  of  C.  M.  Stephens  and  J.  C.  Sim- 
mons."  Thereafter,  on  March  2  and  April  9, 1886,  and  on  four  differ- 
ent days  between  said  dates,  the  plaintiffs  advanced  Owens  on  his  six 
promissory  notes  the  sum  of  $8,000,  of  which  only  $322.11  was  repaid 
by  Owens;  and  the  balance  due  thereon,  with  interest,  amounted  at  the 
commencement  of  this  action  to  $8,503.09. 

On  September  25,  1886,  Owens  died  intestate  and  insolvent;  and  the 
daim  has  since  been  presented  to  the  administrator  of  his  estate,  and  al- 
lowed, but  not  paid  for  want  of  funds. 

On  May  26,  1886,  Hans  Weaver  died,  leaving  a  will,  and  on  June  22, 
1886,  the  defendant  was  appointed  administrator  with  the  will  annexed, 
to  whom  the  claim  of  the  plaintiffs  was  duly  presented  for  allowance, 
and  by  him  rejected.  The  answer  of  the  defendant  consists  of  denials 
of  any  knowledge  or  information  concerning  the  allied  agreement,  bond, 
notes,  and  advances  sufBcient  to  form  a  belief. 

On  the  trial  the  plaintiffs  called  the  subscribing  witness,  C.  M.  Ste- 
phens, who  testified  that  he  signed  the  bond  as  a  witness  at  the  request 
of  Owens,  but  that  the  other  persons  whose  names  appeared  signed  to 
the  bond,  as  the  makers  thereof,  were  not  present,  and  he  did  not  see 
them  or  either  of  them  sign  the  same.  The  plaintiffs  then  read  in  evi- 
dence the  return  of  the  marshal  on  a  subpoena  commanding  him  to  sum- 
mon J.  C.  Simmons,  the  other  subscribing  witness  to  the  bond,  to  tes- 
tify in  this  case,  to  the  effect  that  said  Simmons  could  not  be  found  in 
the  state.     And  thereupon,  after  the  plaintiffs  had  given  evidence  tend- 
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ing  to  prove  that  the  signature  of  Hans  Weaver,  appended  to  the  bond, 
was  his  genuine  signature,  the  same  was  admitted  in  evidence.  In  the 
course  of  the  trial  the  court  ruled  that,  (1)  the  addition  of  Stephens' 
name  to  the  bond  as  a  subscribing  witness,  after  its  execution  by  the  mak- 
ers thereof,  under  the  circumstances  disclosed  in  his  evidence,  did  not 
affect  it  as  an  instrument  of  evidence  in  the  hands  of  the  plaintiff,  and 
instructed  the  jury  that  if  Weaver  signed  the  bond,  as  alleged,  he  was 
bound  by  it,  notwithstanding  the  subsequent  attestation  by  Stephens; 
and  (2)  the  writing  in  question  is  not  a  simple  guaranty,  but  a  direct 
and  absolute  undertaking  by  the  makers  thereof,  to  pay  Hall  &  Co.  the 
advances  made  by  them  to  Owens  in  the  course  of  the  business  in  which 
he  was  engaged,  and  instructed  the  jury  it  was  not  necessary  that  the 
plaintiffs  should  have  given  Weaver  notice  of  the  acceptance  of  the 
bond. 

The  motion  for  a  new  trial  is  based  on  some  eight  grounds,  but 
those  that  were  noticed  in  the  argument  maybe  condensed  into  two:  (1) 
The  bond  or  instrument  sued  on  is  a  guaranty,  and  unless  notice  of  the 
acceptance  thereof  by  the  plaintiffs  was  given  to  the  obligors  or  makers, 
they  are  not  liable  thereon;  (2)  the  alteration  of  the  instrument  by  the 
addition  of  the  name  of  a  subscribing  witness,  C.  M.  Stephens,  rendered 
it  void. 

In  deference  to  the  strenuous  contention  of  counsel  for  the  motion  for 
new  trial  I  have  re-examined  the  question  whether  the  writing  signed  by 
Owens  and  Weaver  on  January  7,  1886,  made  the  latter  a  surety  for  or 
only  a  guarantor  of  the  former,  and  I  find  neither  reason  nor  authority 
for  holding  Weaver's  undertaking  to  be  anything  different  from  or  less 
than  that  of  a  surety.  The  terms  "surety"  and  "guarantor"  are  often 
used  in  the  books  loosely  and  indiscriminately.  They  occupy  certain 
ground  in  common,  but  there  is  a  marked  distinction,  both  in  the  form 
and  effect  of  the  undertakings. 

This  distinction  is  nowhere  more  clearly  stated  than  in  Brandt  on  Su- 
retyship and  Guaranty.   The  author  says  (section  1 :) 

"A  surety  or  guarantor  is  one  who  becomes  responsible  for  tlie  debt,  de- 
fault, or  miscarriage  of  another  person.  The  words  'surety'  and  'guarantor* 
are  often  used  indiscriminately  as  synonymous  terms ;  but,  while  a  surety  and 
guarantor  have  this  in  common,  that  they  are  both  bound  for  another  person, 
yet  there  are  points  of  difference  between  them  which  should  be  carefully 
noted.  A  surety  is  usually  bound  with  his  principal  in  the  same  instrument* 
executed  at  the  same  time,  and  on  the  same  consideration.  He  is  an  original 
promisor  and  debtor  from  the  beginning,  and  is  held,  ordinarily,  to  know 
every  default  of  his  principal.  Usually  he  will  not  be  protected,  either  by  the 
mere  indulgence  of  the  creditor  to  the  principal,  or  by  want  of  notice  of  the 
default  of  the  principal,  no  matter  how  much  he  may  be  injured  thereby.  On 
the  other  hand,  the  contract  ol  the  guarantor  is  his  own  separate  undertak- 
ing, in  which  the  principal  does  not  join.  It  is  usually  entered  into  before  or 
after  that  of  the  principal,  and  is  often  founded  on  a  separate  consideration 
from  that  supporting  the  contract  of  the  principal.  The  original  contract  of 
the  principal  is  not  his  contract,  and  he  is  not  bound  to  take  notice  of  its  non* 
performance.  He  is  often  discharged  by  the  mere  indulgence  of  the  creditor 
to  the  principal,  and  is  usuiilly  not  liable  unless  notified  of  the  default  of  the 
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principal.  *  *  ♦  The  principal  and  surety,  being  directly  and  equally 
bound,  may  be  sued  jointly  in  the  same  suit;  while  the  guarantor,  being 
bound  by  a  separate  contract,  and  only  collaterally  liable,  cannot  usually  be 
joined  in  the  same  suit  with  the  principal." 

m  Keamea  v.  Montgomery^  4  W.  Va.  29,  it  is  said: 

^'The  contract  of  a  guarantor  is  collateral  and  secondary.  It  differs  in  that 
respect  from  the  contract  of  a  surety,  which  is  direct;  and  in  general  the  guar- 
antor contracts  to  pay  if,  by  the  use  of  due  diligence,  the  debt  cannot  t>e  made 
out  of  the  principal  debtor;  while  the  surety  undertakes  directly  for  the  pay- 
ment, and  so  is  responsible  at  once  if  the  principal  debtor  makes  default."     i 

In  Courtis  v.  Dennisy  7  Mete.  518,  it  was  said:  .' 

"The  terms  *  sureties  *  and  '  guarantors '  are  often  confounded,  from  the  fact 
that  a  guarantor  is,  in  common  acceptation,  a  surety  for  another.  The  rule8« 
however,  of  the  common  law  as  to  sureties,  are  not  strictly  applied  to  guar- 
antors, but  rather  the  rules  of  the  law  merchant;  and  the  true  distinction 
seems  to  be  this:  That  a  surety  is  in  the  firat  instance  answerable  for  the 
debt  for  which  he  makes  himself  responsible;  and  his  contracts  are  often 
specialties,  while  a  guarantor  is  only  liable  where  default  is  made  by  the 
party  whose  undertaking  is  guarantied;  and  his  agreement  is  one  of  simple 
contract." 

Now,  the  undertaking  of  Weaver,  within  all  these  definitions  and  dis- 
tinctions, is  that  of  a  surety.  He  became  absolutely  bound  in  the  same 
writing  and  on  the  same  consideration  with  his  principal,  Owens,  to  pay 
the  plaintiffs  whatever  sums  of  money  they  might  advance  for  him,  con- 
cerning which  he  might  make  default.  In  other  words,  bis  contract 
and  liability  are  the  same  as  his  principal's.  He  bound  himself  to  do 
exactly  what  Owens  did;  and  whatever  was  a  breach  of  the  bond  as  to 
Owens,  was  so  as  to  Weaver.  His  undertaking  was  an  original  one, 
joint  and  several  with  Owens,  and  in  no  sense  collateral  to  it. 

On  the  other  hand,  this  contract  differs  from  that  of  a  guarantor,  which 
is  separate  from  and  collateral  to  that  of  the  principal,  and  founded  on 
a  distinct  consideration. 

Cox  V.  Machine  Co.y  57  Miss.  350,  is  a  case  on  all  fours  with  this. 
Cox  became  bound  in  the  same  instrument  with  Gibson  to  the  sewing- 
machine  company,  that  the  latter  would  pay  all  indebtedness  that  he 
might  incur  to  the  company.  Gibson  made  default,  and  in  an  action 
on  the  bond  against  Cox  he  insisted  that  he  was  a  guarantor,  and  not  a 
surety,  and  was  not  liable  as  such,  because  he  had  not  received  notice 
of  the  acceptance  of  the  bond.  The  court  held  that  Cox  was  liable  as  a 
surety,  and  not  entitled  to  notice  of  acceptance  of  the  bond.  In  the 
course  of  his  opinion  Mr.  Chief  Justice  George  cited  with  approbation 
Mr.  Brandt's  definition  of  a  surety,  and  his  statement  of  the  difference 
between  that  and  a  guarantor. 

The  contention  of  counsel  for  the  motion  for  new  trial  is  largely  based 
on  the  authority  of  three  cases  from  the  state  of  Michigan,  namely,  Bank 
V.  Keixhevaiy  2  Mich.  508:  Locke  v.  McVean,  33  Mich.  473,  and  Jeude- 
vine  v.  Roeej  38  Mich.  54.  In  each  of  these  cases  a  bond  was  signed  by 
a  person  as  surety  with  a  principal,  conditioned  for  the  due  performance 
of  some  act — as  the  payment  of  money — by  the  latter.     In  actions 
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brought  on  these  several  bonds  against  the  sureties  therein,  the  court 
held  the  defendants  not  liable  on  grounds  which  in  no  way  involved  the 
question  whether  the  writings  were  mere  guaranties  Or  absolute  under- 
takings for  the  debt  or  default  of  the  principal.  In  the  course  of  the 
opinions  the  terms  "surety"  and  "guarantor"  are  used  interchangeably 
and  indiscriminately,  without  any  reference  to  the  technical  distinction 
between  them. 

They  are  all  cases  of  surety,  an,d  not  guaranty,  and  were  evidently  de- 
cided on  that  assumption,  no  question  being  made  as  to  the  character  or 
effect  of  the  writings  in  this  respect. 

For  instance,  in  Bank  v.  Kercheval^  guprUj  the  court  holds  that  the 
bond  given  to  the  bank  to  secure  future  advances,  not  exceeding  $3,000 
at  any  onetime,  is  a  continuing  guaranty,  and  cites  DovgUus  v.  Beynolds^ 
7  Pet.  113,  which  was  a  case  of  simple  guaranty,  in  support  of  this  con- 
clusion, but  refuses  to  follow  that  case  so  fiax  as  to  hold  that  notice  of 
the  acceptance  of  the  guaranty  must  have  been  given  to  the  surety 
therein,  because  the  facts  of  the  two  oases  in  this  respect  are  not  similar, 
and  said,  "We  think  no  notice  of  acceptance  other  than  that  which  the 
Jaw  implies  was  necessary  in  the  case  before  us." 

The  latest  statement  of  the  rule  requiring  notice  of  the  acceptance  of 
a  guaranty  is  found  in  Mcuhine  Co.  v.  Richards^  115  U.  S.  527,  6  Sup. 
Ct.  Rep.  173.  In  speaking  for  the  court,  Mr.  Justice  Obay,  after  re- 
ferring  to  Davis  v.  TTeKa,  104  U.  S.  159,  wherein  the  cases  on  the  sub- 
ject in  that  court  from  Douglass  v.  Reynolds^  7  Pet.  113,  to  Adams  v.  JoTies^ 
12  Pet.  213,  iEire  reviewed,  and,  as  I  think,  limited  and  straightened  out, 
sums  up  the  rules  there  laid  down  as  follows: 

**  A  contract  of  guaranty^  like  every  other  contract,  can  only  be  made  by  the 
mutual  assent  of  the  parties.  If  the  guaranty  is  signed  by  the  guarantor  at 
the  request  of  the  other  party,  or  if  the  latter's  agreement  to  accept  is  con- 
temporaneous with  the  guaranty,  or  if  the  receipt  from  him  of  a  valuable  con- 
sideration, however  small,  Is  adcnowledged  in  the  guaranty,  the  mutual  as- 
sent is  proved,  and  the  delivery  of  the  guaranty  to  him  or  for  his  use  completes 
the  contract.  But,  if  the  guaranty  is  signed  by  the  guarantor  without  any 
previous  request  of  the  other  party,  and  in  his  absence,  for  no  consideration 
moving  between  them  except  future  advances  to  be  made  to  the  principal 
debtor,  the  guaranty  is  in  legal  effect  an  offer  or  proposal  on  the  part  of  the 
guarantor,  needing  an  acceptance  by  the  other  party  to  complete  the  contract." 

It  is  apparent  from  this  summary  of  the  rules  governing  the  contract 
of  guaranty  that  the  contract  sued  on  in  this  case,  by  which  Weaver  un- 
dertook directly,  with  and  as  surety  for  Owens,  for  the  payment  of  ad- 
vances made  by  the  plaintiffs  to  the  latter,  is  not  such  a  contract. 

As  to  the  second  point.  The  rule  of  the  common  law  concerning  the 
alteration  or  spoliation  of  writings  was  very  strict.  It  was  indiscrimi- 
nately punitive,  and  did  not  attempt  to  adjust  the  consequences  of  the 
act  according  to  the  justice  and  propriet}'  of  each  particular  case.  Ac- 
cordingly, not  only  a  material  alteration  made  by  a  party  to  the  writing 
without  the  consent  of  the  other,  but  one  made  by  a  stranger  without 
the  consent  of  the  party  in  whose  control  the  instrument  was,  would 
avoid  it  as  to  the  party  making  the  alteration  or  having  the  control 
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thereof;  and  even  an  immaterial  alteration  by  a  party  without  the  con- 
flent  of  the  other  would  have  the  same  effect. 

Gradually  the  rule  became  relaxed  or  questioned  as  to  alterations 
made  by  a  stranger  without  the  agency  of  the  party,  and  even  alterations 
made  by  a  party,  when  immaterial.  Adams  v.  Erye,  3  Mete.  104;  1 
Whart.  Ev.  §  622  et  aeq. 

Finally,  a  reasonable  and  comprehensive  rule  was  declared  in  the  New 
York  Code  of  Civil  Procedure,  (§  1794,)  which  is  section  778  of  the  Code* 
of  Civil  Procedure  of  this  state.     It  provides: 

"The  party  producing  a  writing  as  genuine,  which  has  been  altered,  or  ap- 
pears to  have  been  altered,  after  its  execution  or  making,  in  a  part  material 
to  the  question  in  dispute,  shall  account  for  the  appearance  or  alteration.  He 
may  show  that  the  alteration  was  made  by  another  without  his  concurrence, 
or  was  made  with  the  consent  of  the  parties  affected  by  it,  or  otherwise  prop- 
erly or  innocently  made,  or  that  the  alteration  did  not  change  the  meaning  or 
language  of  the  instrument.  If  he  do  that,  he  may  give  the  writing  in  evi- 
dence, but  not  otherwise. " 

As  there  is  no  evidence  when  or  under  what  circumstances  the  name 
of  J.  C.  Simmons  was  signed  to  the  bond  as  a  witness  to  its  execution, 
the  presumption  is  that  it  was  duly  done,  and  before  the  delivery  of  the 
instrument.  1  Whart.  Ev.  §  629.  The  effect  of  signing  the  name  of 
Stephens  to  the  instrument  as  a  witness  to  its  execution  is  to  require  the 
party  offering  it  to  call  him  as  a  witness  thereto,  if  he  be  living  or  within 
the  state;  otherwise  his  handwriting,  as  well  as  that  of  the  party,  must 
be  proved.     Code  Civil  Proc.  Or.  §  751. 

Does  it  then  appear  how  this  alleged  alteration  is  material,  or  is  of  any 
Advantage  to  the  plaintiffs?  The  party  offering  the  bond  with  this  sig- 
nature upon  it  is  bound  to  produce  the  subscribing  witness,  and  examine 
him  as  to  the  execution  thereof  by  Weaver,  or  account  for  his  absence 
by  showing  that  he  is  dead  or  without  the  state;  and  even  then  he  must 
prove  the  handwriting  of  the  absent  witness,  as  well  as  that  of  the  party 
himself;  whereas,  if  the  name  of  the  witness  was  not  on  the  bond,  proof 
of  the  handwriting  of  the  party  would  be  sufficient.  And,  as  was  said 
in  the  case  of  a  similar  alteration,  (^Adams  v.  Frye,  supray  105:) 

"The  terms  and  stipulations  originally  contained  in  the  body  of  the  bond 
have  not  been  altered  in  substance,  nor  even  in  letter.  The  attestation  by  one 
-or  more  witnesses  of  the  due  execution  of  a  bond  is  not  requisite  to  its  validity, 
either  by  common  law  or  by  statute.  It  is  a  perfect  instrument,  and  may  be 
enforced  in  a  court  of  law  without  any  such  attestation.  The  change  pro- 
duced in  the  character  of  the  instrument  by  this  alteration  is  not  one  which 
thus  affects  in  any  degree  the  validity  or  construction  of  the  contract  of  the 
parties.  At  most,  it  only  operates  on  the  course  of  the  proceeding  in  a  trial 
at  law,  as  to  the  nature  and  kind  of  evidence  required  to  prove  the  execution 
of  the  instrument." 

It  is  true  that,  notwithstanding  these  suggestions,  the  court  in  Adams 
V.  Prye  held  that  the  procurement  by  the  obligee  in  a  bond  of  the  signa- 
ture thereto  of  a  person  as  a  witness,  after  the  delivery  of  the  same,  if  done 
fraudulently,  with  a  view  to  gain  any  improper  advantage,  would  avoid 
the  instrument  as  to  such  obligee,  and  that  the  act  of  procuring  such  sig- 
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nature  to  a  bond  by  a  person  who  was  not  present  at  its  execution  nor 
authorized  to  attest  it,  is  prima  facie  evidenoe  of  a  fraudulent  intent;  but 
this  conclusion  was  reached  under  the  rule  of  the  common  law,  which 
makes  the  proof  of  the  handwriting  of  an  absent  witness  sufficient  evi- 
dence of  the  execution  of  the  instrument.  Valentine  v.  Piper ^  22  Kck. 
85;  1  Whart.  Ev.  §726. 

This  is  evident  from  the  reasons  given  by  the  court  for  the  ruling. 
'  After  stating  that  by  this  alteration  a  material  change  was  made  as  to  the 
nature  and  kind  of  evidence  which  might  be  relied  on  to  prove  the  plainr 
tiff's  case,  the  court  says: 

"By  adding  to  the  bond  the  name  of  an  attesting  witness,  the  obligee  be- 
came entitled  to  show  the  due  execution  of  the  same  by  proving  the  handwrit- 
ing of  the  supposed  attesting  witness,  if  the  witness  was  out  of  the  jurisdic- 
tion of  the  court.  It  is  quite  obvious,  therefore,  that  a  fraudulent  party 
might,  by  means  of  such  an  alteration  of  a  contract,  furnish  the  legal  proof 
of  the  due  execution  thereof,  by  honest  witnesses  swearing  truly  as  to  the 
genuineness  of  the  handwriting  of  the  supposed  attesting  witness;  and  yet 
the  attestation  might  be  wholly  unauthorized  and  fraudulent/* 

But  under  the  statute  of  this  state  proof  of  the  handwriting  of  the 
absent  witness  is  not  enough.  The  handwriting  of  the  party  must  also 
be  proved;  and  the  result  is,  the  alteration  would,  in  case  of  the  absence 
of  the  witness,  cast  on  the  plaintiffs  the  burden  of  proving  his  signature, 
as  well  as  that  of  Weaver's. 

On  the  other  hand,  it  may  be  said  that  in  the  case  of  such  an  altera- 
tion with  a  fraudulent  purpose,  the  party  would  likely  be  prepared  to 
prove  the  signature  of  the  conveniently  absent  witness  beyond  a  perad- 
venture,  which  circumstance  might  have  weight  with  a  jury,  and  induce 
them  to  find,  on  otherwise  light  and  unsatisfactory  evidence,  that  the 
signature  of  the  party  to  the  instrument  is  genuine,  because  it  had  been 
attested  by  a  subscribing  witness.  And  on  this  view  of  the  case  I  am 
inclined,  on  the  whole,  to  say  with  the  court  in  Adaim  v.  Frye^  mpra^ 
107:  "It  seems  to  us  that  we  ought  not  to  sanction  a  principle  which 
would  permit  the  holder  of  an  obligation  thus  to  tamper  with  it  with 
entire  impunity." 

And  tlierefore  it  may  be  safer  to  hold,  even  under  the  law  of  this  state, 
that  the  procurement  by  the  holder  of  a  writing  or  an  obligee  in  a  bond 
of  the  signature  of  a  person  as  a  subscribing  witness  thereto,  who  is  not 
authorized  to  attest  the  same,  is  prima  fade  a  fraudulent  alteratioli  thereof, 
and  unless  shown  to  be  otherwise,  will  avoid  the  instrument  as  to  him, 
or  prevent  his  use  of  it  as  evidence  in  an  action  thereon.  So  far  I  have 
been  considering  the  case  as  made  in  the  argument  of  counsel  for  the  de- 
fendant, and  insisted  on  by  them  at  the  trial. 

But  the  real  case  is  a  very  different  one.  No  alteration  of  a  writing 
before  execution,  which  includes  delivery,  afiects  its  character  or  value 
as  an  instrument  of  evidence.  Alterations  before  delivery  are  presumed 
to  be  made  with  mutual  consent.  The  very  act  of  delivering  and  receiv- 
ing the  writing  implies  so  much.  This  is  the  doctrine  of  the  common  law. 
"The  period  after  which  alterations  not  mutual  are  fatal  is  that  of  the  final 
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delivery  of  the  document."  1  Whart.  Ev.  §  625;  and  Code  CivU  Proc. 
(§  778)  says  the  same:  "The  party  producing  a  writing  as  genuine  which 
has  been  altered,  or  appears  to  have  been  altered,  after  its  execution  or 
making,  in  a  part  material  to  the  question  in  dispute,  shall  account  for 
the  appearance  or  alteration." 

The  attestation  of  Stephens  was  made  at  the  request  of  Owens,  and  this 
authorized  him  to  attest  the  same,  so  far  as  Owens'  signature  is  concerned. 
But  the  attestation  being  unqualified,  the  reasonable  inference  is  that  it 
included  the  signature  of  the  other  obligors,  as  well  as  Owens,  and  so  it 
was  doubtless  intended. 

Weaver  and  his  co-obligors  who  signed  this  bond  and  left  it  with  the 
principal  therein  to  deliver  to  the  plaintiffs,  thereby  constituted  the  latter 
their  agent  for  that  purpose.  BeUoni  v.  Ereebom,  68  N.  Y.  389.  Before 
the  delivery  was  made  this  alteration  took  place.  It  consisted  of  an  at- 
testation which,  for  aught  that  appeared,  was  authorized  and  genuine. 
So  far  as  the  plaintiffs  are  concerned  it  was  the  act  of  Weaver  and  his 
co-sureties  acting  through  the  agent  and  co-obligor,  Owens,  prior  to  the 
delivery  to  them  of  the  writing. 

To  hold  that  the  yalue  or  admissibility  of  the  writing  as  an  item  of 
proof  or  an  instrument  of  evidence  is  thereby  impaired  or  affected  in  the 
hands  of  the  plaintifb,  would  be  simply  monstrous. 

The  motion  for  a  new  trial  is  denied. 


Hecht  et  al.  v.  Weaveb. 
{CvrcuU  Court,  D.  Oregon.    February  19, 1888,) 

PSINCTPAL  AND  SURBTT— BOND  TO  SeCUBE  ADVANCES— DbATH  OP  SUBETT. 

Tho  death  of  a  surety  in  a  bond  conditioned  for  the  repayment  of  money 
advanced  to  the  principal  within  a  definite  period  or  before  notice  to  the  ob- 
ligee of  withdrawal  therefrom,  does  not  terminate  his  liabilltv,  and  his  estate 
in  the  hands  of  his  administrator  is  liable  for  advances  made  after  his  decease. 
{SyUabus  by  the  Court) 

At  Law.     On  motion  for  new  trial. 
L.  B.  Ooxj  for  plaintiffs. 
Edioard  B.  Watson^  for  defendant. 

Dkady,  J.  A  motion  for  a  new  trial  in  this  case  was  argued  and  sub- 
mitted with  the  one  in  the  forgoing  case. 

The  action  was  commenced  by  the  plaintiffs,  who  are  citizens  of  Mas- 
sachusetts, against  the  defendant,  as  administrator  of  the  estate  of  Hans 
Weaver,  deceased,  to  recover  the  sum  of  $4,475.90  on  a  bond  executed 
to  the  plaintiffs  by  Philip  Peters,  Hans  Weaver,  Robert  Phipps,  as  sure- 
ties, and  W.  F.  Owens,  as  principal,  on  October  24,  1884,  in  the  penal 
sum  of  $15,000,  conditioned  that  if  Owens  shaU  pay  on  demand  the 
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sums  of  money  advanced  to  him  by  the  plaintiffs,  then  the  obligation  ta 
be  void,  and  otherwise  to  remain  in  full  force.  The  bond  also  contains 
astipulation  to  the  effect  that  its  duration  might  be  terminated  on  .notice 
to  the  obligee,  after  all  liabilities  thereunder  were  discharged.  The  bond 
purported  to  be  signed  by  the  obligors,  "in  the  presence  of  Lafayette 
Owens  and  T*  C.  Steams;"  and  the  former,  when  called  as  a  witness  by 
the  plaintiffs,  testified  that  he  signed  the  bond  as  a  witness  at  the  re- 
quest of  Owens,  but  the  other  parties  thereto  were  not  present,  nor  did 
he  see  them  sign  the  same.     Stearns  was  not  called. 

Weaver  and  Owens  died,  as  stated  in  the  foregoing  case,  and  due  de- 
mand was  made  upon  their  administrators  for  the  balance  due  the  plain- 
tifis,  with  similar  results.  The  answer  of  the  defendant  was  confined  to- 
a  denial  of  any  knowledge  or  information  of  the  matters  in  controversy. 
On  the  trial  the  jury  found  a  verdict  for  the  plain tiflb  for  the  sura  of 
$3,976.90,  on  which  they  had  judgment. 

The  motion  for  a  new  trial  is  based  on  the  same  grounds  as  the  one  in 
the  Hall  Case,  ante,  104,  with  the  addition  of  the  following: 

It  appears  that  some  of  the  advances  to  Owens  were  made  after  the 
death  of  Weaver,  and  that  no  notice  was  given  by  the  administrator  to 
terminate  the  undertaking  of  the  deceased.  The  court  instructed  the  jury 
that  Weaver's  estate  was  liable  in  the  hands  of  his  administrator  for  these 
advances,  and  this  instruction  is  claimed  to  be  erroneous,  and  a  new  trial 
asked  therefor. 

On  a  careful  examination  of  the  authorities  I  have  concluded  that 
whenever  the  undertaking  of  the  surety  is  for  a  definite  period,  as  for 
the  conduct  of  an  officer  during  his  term  of  office,  or  for  the  repayment 
of  advances  made  to  the  principal  in  the  bond  until  notice  is  given  the 
obligee  that  the  liability  is  terminated,  the  estate  of  the  surety  in  the 
hands  of  his  administrator  is  answerable  for  any  default  of  the  principal 
occurring  after  his  death;  and  this  is  especially  so  where,  as  in  this  case, 
the  surety  bound  himself,  his  "heirs,  executors  and  administrators"  for 
the  performance  of  his  undertaking.  Inmrance  Go.  v.  DavieSj  40  Iowa, 
469;  Oreen  v.  Young,  8  Greenl.  14;  KnoUs  v.  BuOer,  10  Rich.  Eq.  143;. 
Moore  v.  WaUis,  18  Ala.  458;  Hightower  v.  Moore^  46  Ala.  387;  Mowbray 
V.  State,  88  Ind.  327.     The  motion  is  denied. 


Digitized  by 


Google 


BEALL  V.  CITY  OF  LEAVENWORTH.  11& 

Beall  et  al.  v.  City  op  Leavenworth. 

{Oir&wU  Court,  D.  Karuae.    February  89,  188a) 

Judgment—Actions  on— Death  of  Owner— LiMiTATxoiie. 

In  Kansas  a  lodgment  does  not  become  dormant  at  cbs  death  of  the  owner, 
and  an  action  brought  thereon  by  his  executor,  more  thin  one  year  after  hia 
death,  but  within  one  year  after  it  became  dormant,  is  not  barred  by  Code 
Civil  Proc.  §  440,  which  provides  that  a  judgment  can  only  be  revived,  or 
made  the  basis  of  an  action,  within  one  year  after  it  becomes  dormant 

At  Law.    Action  on  judgment. 
BomngUm,  Smith  &  Dalias,  for  plaintiffs. 
Wm.  C.  Hook,  for  defendant. 

Foster,  J.  This  is  an  action  brought  by  John  A.  Beall  and  Charlea 
W.  Sloane,  executors  of  Henry  W.  Benham's  estate,  on  two  judgments 
recovered  by  their  testator  in  this  court  against  the  city  of  Leavenworth. 
The  first  judgment  was  recovered  on  the  1st  day  of  December,  1877,  for 
$686.20  and  costs,  which  judgment  was  revived  on  the  29th  day  of  No- 
vember, 1882.  The  second  judgment  was  recovered  on  the  30th  day  of 
November,  1880,  for  $3,159.11  and  costs.  Benham  died  about  the  9th 
day  of  June,  1884,  and  sliortly  thereafter  letters  testamentary  were  is- 
sued to  his  executors,  and  they  brought  this  suit  on  the  18th  day  of 
December,  1885.  Defendant  sets  up  as  answer  to  plaintiffs'  claim  that 
it  is  barred  by  the  limitation  of  the  statute  for  reviving  or  instituting  suit 
on  a  judgment. 

At  the  time  of  Benbam's  death,  neither  judgment  had  become  dormant, 
under  section  445  of  the  Civil  Code  of  Kansas,  but  it  seems  the  latter 
judgment  had  become  dormant  20  days  before  this  suit  was  brought, 
unless  proceedings  in  rruindamvs  had  the  effect  to  save  it,  as  would  the 
issuing  of  an  execution.  However  that  is  not  material.  If  the  testator 
were  alive,  and  had  instituted  this  suit,  there  could  be  no  question  but  he 
could  maintain  it.  Bumea  v.  Simpson,  9  Kan.  658;  Kothmanv.  Skagga, 
29  Kan.  6;  Baker  v.  Hummer,  31  Kan.  325,  2  Pac.  Rep.  808.  In  the 
cases  above  cited,  the  supreme  court  has  repeatedly  held  that  a  judgment 
creditor  may,  if  he  choose,  make  his  judgment  the  basis  of  an  action, 
(within  the  time  limited  for  a  reviver  of  the  same,)  instead  of  reviving 
by  motion  and  notice  under  the  Code.  It  appears  from  the  terms  of  the 
statute,  as  well  as  decided  cases,  that  this  can  only  be  done  within  a 
year,  without  the  consent  of  the  opposite  party.  Scroggs  v.  Tutt,  23^ 
Kan.  181;  Angdl  v.  Martin,  24  Kan.  334.  Now,  let  us  see  what  may 
be  done  in  case  of  the  death  of  a  party  to  a  judgment.  Section  439, 
Civil  Code,  reads  as  follows: 

"  If  either  or  both  |Atrties  die  after  the  judgment  and  before  satisfaction 
thereof,  their  representatives,  real  or  personal,  or  both,  as  the  case  may  require, 
may  be  made  piurties  to  the  same  in  the  same  manner  as  prescribed  for  reviv* 
ing  actions  before  judgment,  and  such  judgment  may  be  rendered  and  execu* 
tion  awarded,  as  might  or  ought  to  be  given  or  awarded  against  the  represent* 
atives,  real  or  personal,  or  both,  of  such  deceased  paily." 
v.34F.no.2— 8 
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The  judgment  does  not  become  dormant,  within  the  meaning  of  sec- 
tion 445,  by  the  death  of  the  judgment  creditor.  It  does  not  cease  to 
be  a  lien  on  the  estate  of  the  judgment  debtor.  It  is  not  necessary  to 
revive  it  as  a  dormant  judgment  under  section  440.  It  comes  to  the 
hands  of  the  executor  or  administrator  as  an  asset  of  the  estate;  and  the 
statute  provides  that  he  may  be  made  a  party  to  the  same.  It  comes  to 
his  hands  clothed  with  higher  attributes  than  a  mere  chose  in  action, 
like  a  note  or  account.  He  is  given  a  year  in  which  he  may  apply  to 
the  court  rendering  the  judgment  and  be  substituted  or  made  a  party 
plaintiff,  in  the  place  and  stead  of  his  testator  or  intestate.  That  being 
done,  he  may  issue  execution;  or,  if  it  becomes  dormant,  he  may 
revive  it.  But  if  he  fails  within  the  year  to  be  made  a  party  to  the 
judgment  record,  he  has  lost  his  right  in  that  behalf,  and  the  judgment 
can  only  be  made  the  basis  of  an  action  under  the  common  law,  and 
that  within  the  time  prescribed  by  the  statute, — the  same  time  within 
which  the  judgment  creditor  could  have  brought  the  action.  luBumes  v. 
Simpson,  9  Kan.  658,  it  is  forcibly  implied,  to  say  the  least,  that  the  sixth 
subdivision  of  section  18  of  the  Code  would  fix  the  period  of  limitation, 
which  would  have  been  five  years  from  the  time  the  right  of  action  ac- 
crued, i.  e,j  from  the  date  of  the  judgment;  but  in  the  later  decisions  of 
the  supreme  court  of  Kansas,  it  has  been  decided  that  the  statute  referred 
to  does  not  fix  the  time  within  whicfh  the  judgment  creditor  may  bring 
his  action.  He  may  bring  his  suit  at  any  time  within  the  year  after  the 
judgment  becomes  dormant  by  a  failure  to  issue  execution.  That  might 
be  within  six  years  or  sixty  years  from  the  rendition  of  the  judgment. 
The  date  of  the  judgment  is  immaterial,  but  the  date  of  its  becoming 
dormant  is  all-important.  Kothman  v.  Skaggs,  29  ICan.  6;  Baker  v.  Hum- 
mer, 31  Kan.  325,  2  Pac.  Rep.  808. 

It  cannot  be  necessary  to  cite  authority  to  the  point  that  the  represent- 
ative of  a  deceased  person  has  the  same  period  in  which  to  bring  suit 
that  his  testator  or  intestate  would  have  had.  It  therefore  necessarily 
follows  that,  as  the  first  judgment  had  not  become  dormant,  and  the 
second  judgment  had  been  dormant  but  a  few  days,  this  suit  is  not  barred, 
and  judgment  must  go  for  plaintiff. 


Dows  V.  Town  of  Elmwood. 
(Circuit  Court,  iV.  2>*  BUfioia.    February  29, 1888.) 

1.   COKSTITUTIOKAL    LaW— TiTLBS  OF   LaWS— RAILROAD  COIGPANUBS— MuKTCIPAI« 
Am 

Act  HI.  April  17, 1869,  (8  Priv.  Laws  26th  Gen.  Assem.  878,)  had  for  its  ob- 
ject the  legalization  of  an  election  held  in  the  town  of  Elmwood,  in  i'eoria 
county,  on  March  16.  1869,  at  which  it  was  voted  to  subscribe  for  and  take 
$40,0(K)  of  the  capital  stock  of  a  certain  railroad  over  and  above  the  $35,000 
.which  was  on  the  same  day  subscribed  for  and  taken  in  accordance  with  the 
provisions  of  the  charter  of  the  said  company.  These  facts  all  appeared  in 
the  body  of  the  statute,  but  the  title  was  simply  **  An  act  to  legalize  a  certain 
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election  therein  named.  *  ffdd,  in  the  absence  of  any  decision  by  the  courts 
of  Illinois  to  the  contrary  effect,  that  the  act  was  not  in  contravention  of  the 
constitutional  provision  of  1848,  that  every  local  or  private  law  shall  embrace 
but  one  subject,  and  that  subject  shall  be  expressed  in  the  title. 

8.  Railboad  Companies— Municipal  Aid— Duration  of  Bonds. 

Act  111.  March  9, 1869,  (8  Priv.  Laws,  26th  Gen.  Assem.  288,)  amending  the 
charter  of  the  Dixon,  Peoria  A  Hannibal  Railroad  Company,  (2  Priv.  Laws 
25th  Ocn.  Assem.  604,)  authorized  the  counties,  towns,  etc.,  on  the  line  of  its 
proposed  extension,  to  siy>scribe  for  stock  in  the  bonds  of  such  countv,  town, 
etc.,  said  bonds  to  be  pafable  at  any  time  specified.  **not  exceeding  20  years 
from  date, "  with  interest,  etc.  The  bonds  issued  under  this  act  by  the  town 
of  Elmwood,  in  Peoria  county,  bore  date  April  27, 1869,  and  were  delivered 
on  that  day;  but  it  was  set  out  on  their  face  that  they  ran  20  vears  from  July 
1. 1869,  and  drew  interest  from  that  date.  Held,  that  the  bonds  were  not  void 
as  in  excess  of  the  authority  conferred  by  the  act  of  March  9. 1869;  the  inter- 
val between  April  27,  1869,  and  July  1,  loi99,  being  only  a  reasonable  time  for 
issuing  and  delivering  the  bonds,  and  putting  them  on  the  market. 

8.  Same— Unauthorizbd  Issue— Power  op  Legislature  to  Ratify. 

An  issue  of  municipal  bonds  in  aid  of  a  railroad,  not  originally  authorized, 
but  which  the  legislature  of  the  state  might  have  authorized,  and  did  in  fact 
subsequently  ratify,  will  be  held  valid  in  the  federal  courts,  upon  the  well- 
settled  doctrine  of  the  United  States  supreme  court  as  to  the  power  of  a  state 
legislature,  in  the  absence  of  any  constitutional  provision  to  the  contrary,  to 
ratify  acts  of  a  municipal  corporation  which  it  might  originally  have  author- 
ized, notwithstanding  decisions  of  the  state  supreme  court  adverse,  to  such 
doctrine,  rendered  after  the  issue  of  the  bonds  and  the  passage  of  the  cura- 
tive act.  Following  BoUes  v.  2'ovrn  of  Brimjield,  120  U.  S.  759, 7  Sup.  Ct  Rep. 
786. 

At  Law.  Action  upon  coupons  of  certain  bonds  issued  by  the  town 
of  Elm  wood,  Peoria  county,  in  aid  of  the  Dixon,  Peoria  &  Hannibal 
Railroad  Company. 

Thomas  S,  McClelland  and  G.  A.  Sanders,  for  plaintiff. 

Lyman  TrumiuU  and  H.  B.  Hopkins,  for  defendant. 

BuNN,  J. ,  (praUy.)  The  two  objections  in  this  case  which  seem  to  have 
most  substance  are — Mrst,  that  the  bonds  of  the  town  of  Elm  wood,  is- 
sued to  the  railroad  company  in  the  month  of  April,  1869,  are  void  for  the 
reason  that  there  was  a  failure  to  comply  with  the  Illinois  constitutional 
provision  of  1848,  that  every  local  or  private  law  shall  embrace  but  one 
subject,  and  that  subject  shall  be  expressed  in  the  title;  and,  second, 
that  the  bonds  issued  by  the  town  exceeded  the  authority  contained  in 
the  law  of  Illinois  under  which  they  were  issued,  in  that  they  run  over 
20  years,  which  is  the  limit  provided  by  the  law.  The  court  wiU  con- 
sider these  objections  in  their  order.  There  are  other  objections  made 
and  discussed;  but  I  desire  only  to  notice  these  two  objections  to  the  va- 
lidity of  the  bonds.  The  bonds  are  legal  in  form,  and  recite  that  they 
are  issued  in  pursuance  of  certain  statutes  of  the  state  of  Illinois,  under 
and  by  virtue  of  which  the  town  bonds  were  voted  by  the  legal  electors- 
of  the  town  of  Elmwood;  and  there  are  no  questions  of  fact  in  the  case 
to  be  submitted  to  the  jury;  and  it  becomes  the  duty  of  the  court  to  de- 
cide the  questions  of  law,  and  direct  a  verdict  in  the  case,  either  for  the 
plaintiff  or  defendant. 

Mrst,  in  regard  to  the  objection,  which  has  been  strenuously  urged 
and  ably  argued  in  behalf  of  the  defendant,  that  the  law  of  April  17  > 
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1869,  which  legalized  the  town  meeting  held  in  the  town  of  EJImwood  in 
the  month  of  March  preceding,  was  not  legally  or  constitutionally  passed 
by  the  legislature  of  Dlinois,  because  the  provision  before  referred  to  of 
the  constitution  of  Illinois  was  not  complied  with.  The  title  of  the  act 
is,  "An  act  to  legalize  a  certain  election  therein  named,"  and  it  is  in- 
sisted on  the  part  of  the  defendant  that  this  is  too  general  and  indefinite 
to  be  a  substantial  compliance  with  the  cons^tation.  Many  cases  have 
been  cited  upon  this  subject  which  seem  to  be  not  wholly  in  point;  but 
I  am  of  opinion  that  the  case  of  Afontdair  v.  RamsdeU,  107  U.  S.  147,  2 
Sup.  Ct.  Kep.  391,  should  rule  the  case  at  bar,  there  being  no  decision 
of  the  supreme  court  of  Illinois  holding  the  act,  or  any  similar  act,  in- 
valid for  such  a  reason.  In  that  case  Justice  Harlak,  delivering  the 
opinion  of  the  court,  quotes  with  approval  the  language  of  the  supreme 
court  of  New  Jersey  in  State  v.  Town  of  Union^  33  K.  J.  Law,  350,  as 
follows: 

'*The  purpose  of  this  constitutional  provision  was  to  prevent  surprise  upon 
legislators  by  the  passage  of  bills  the  object  of  which  is  not  indicated  by  their 
titles,  and  also  to  prevent  the  combination  of  two  or  more  distinct  and  un- 
connected matters  in  the  same  bill." 

Further  said  the  court: 

'*It  is  not  intended  to  prohibit  the  uniting  in  one  bill  of  any  number  of 
provisions  having  one  general  object  fairly  indicated  by  its  title.  The  unity 
of  the  object  must  be  sought  in  the  end  which  the  legislative  act  proposes  to 
accomplish.  The  degree  of  particularity  which  must  be  used  in  the  title  of 
an  act  rests  in  legislative  discretion,  and  is  not  defined  by  the  constitution." 

I  think  the  principle  enunciated  in  that  case,  whioh  is  cited  with  ap- 
proval by  the  supreme  court  of  the  United  States,  is  applicable  to  the 
case  at  bar.  The  title  to  the  act  is,  ''An  act  to  legalize  a  certain  elec- 
tion named  therein. **  There  is  but  one  subject  embraced  in  the  act,  and 
that  subject  is  expressed  in  the  title.  It  is  true,  it  is  not  given  with  so 
great  particularity  as  was  possible.  But  it  is  not  misleading;  the  de- 
scription of  the  subject  of  the  act  as  stated  in  the  title  is  apt  and  accu- 
rate; and  the  only  possible  objection  is  that  it  is  too  general,  in  that  it 
does  not  locate  the  election  by  designating  the  time  and  place,  and  the 
question  is  whether  this  court,  in  advance  of  any  decision  on  the  subject 
by  the  Illinois  courts,  ought  to  say  that  the  act  is  unconstitutional  and 
void.  Now,  this  court  will  not  undertake  to  decide  that  the  act  of  the 
legislature  of  a  state  is  unconstitutional  and  void,  unless  it  is  clearly  and 
palpably  so.  So  long  as  the  title  of  the  act  states  the  purpose  or  sub- 
ject which  is  embodied  in  the  act  itself,  although  in  very  general  terms, 
I  think  it  is  a  substantial  compliance  with  the  provisilns  of  the  consti- 
tution. Mr.  Justice  Harlan,  in  Montdair  v.  Ramsdd  ,  «ipra,  in  com- 
menting upon  this  and  other  cases,  says: 

"Upon  the  authority  of  these  decisions,  and  upon  the  slundest  principles 
of  constitutional  construction,  we  are  of  opinion  that  the 
the  act  of  April  15,  1868,  as  being  (when  construed  as  we 
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liave  indicated)  in 

conflict  with  the  constitution  of  New  Jersey,  cannot  be  susi  lined.    The  pow- 
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is  fairly  expressed  in  a  title  showing  tlie  legislative  purpose  to  establish  a 
new  or  independent  township.  It  is  not  intended  by  the  constitution  of 
New  Jersey  that  the  title  to  an  act  should  embody  a  detailed  statement,  nor 
be  an  index  or  abstract  of  its  contents.  The  one  general  object — the  creation 
of  an  independent  municipality — being  expressed  in  the  title,  the  act  in  ques- 
tion properly  embraced  all  the  means  or  instrumentalities  to  be  employed  in 
accofnplishing  that  object.  As  the  state  constitution  has  not  indicated  the 
degree  of  particularity  necessary  to  express  in  its  title  the  one  object  of  an 
act,  the  courts  should  not  embarrass  legislation  by  technical  interpretations 
based  upon  mere  form  or  phraseology.  The  objection  should  be  grave,  and 
the  conflict  between  the  statute  and  the  constitution  palpable,  before  the  ju- 
diciary should  disregard  a  legislative  enactment  upon  the  sole  ground  that  it 
embraced  more  than  one  object,  or,  if  but  one  object*  that  it  was  not  suffi- 
ciently expressed  by  the  title.'* 

I  think  the  case  at  bar  comes  within  the  reasoning  and  spirit  of  this 
case. 

Upon  the  other  point,  that  the  bonds  are  not  in  conapliance  with  the 
law  in  this,  that  they  run  longer  than  20  years,  which  was  the  limit  fixed 
by  the  act  of  March,  1869, 1  am  of  opinion  upon  that  question  also  that 
the  objection  made  by  the  defendant  should  be  overruled.  I  think  the 
bonds  are  in  substantial  compliance  with  the  law,  and  that  this  case 
should  be  ruled  by  Taumship  of  Rodi  Oreek  v.  Strong,  96  U.  8.  271.  The 
facts  in  that  case  were  about  the  same  as  in  this,  the  only  difference  be- 
ing that  the  supreme  court  in  the  former  say  it  does  not  appear  from  the 
record  whether  the  bonds  were  issued  and  delivered  on  the  day  of  their 
date  or  not.  In  the  case  at  bar  it  appears  from  the  declaration  of  the 
plaintiff  that  the  bonds  were  dated  April  27,  1869,  and  that  they  were 
issued  and  delivered  on  that  day.  It  also  appears  in  the  evidence  that 
they  ran  20  years  from  July  1st  following,  and  drew  interest  from  that 
date,  so  that  there  was  a  lapse  of  about  two  months  between  the  time  of 
the  issue  and  delivery  of  the  bonds,  and  the  time  when  they  went  into 
effect  so  as  to  draw  interest.  It  is  natural  enough  that  a  town  and  rail- 
road company,  in  a  transaction  of  that  kind,  should  have  a  little  time 
to  get  the  bonds  issued  and  delivered  and  put  on  the  market,  and  the 
transaction  perfected  for  which  the  vote  of  the  town-meeting  was  taken, 
before  the  bonds  should  begin  to  draw  interest  in  the  hands  of  the  holder; 
and  it  would  not  seem  that  two  months  was  an  unreasonable  time  for 
that  purpose.  It  is  true,  they  nciight  have  been  dated  ahead.  Suppose 
they  had  been  dated  on  the  1st  of  July,  instead  of  the  27th  of  April,  the 
case  would  not  be  different,  in  my  judgment,  from  what  it  is  now.  They 
did  not  draw  interest  until  that  time,  and  only  ran  20  years  from  the 
time  they  commenced  to  draw  interest.  I  do  not  think  the  issuing  and 
delivering  of  the  bonds  two  months  previous  to  the  time  the  20  years 
began  to  run,  when  they  b^an  to  draw  interest,  is  a  material  fact  in  the 
case. 

In  the  case  referred  to  in  96  U.  S.,  the  bonds  were  issued  and  dated 
September  10,  1872,  and  made  payable  80  years  from  October  15, 
1872,  with  interest  from  that  time.  They  were  not  registered  in  the 
office  of  the  auditor  of  state  until  October  17,  1872.     So  in  that  case 
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there  was  one  month  and  five  days  between  the  date  of  the  issue  6f  the 
bonds  and  the  time  when  the  30  years  commenced  to  run,  when  they 
began  to  draw  interest.  In  this  case  the  interval  was  a  little  longer,  but 
the  cases,  it  seems  to  me,  rest  upon  the  same  general  principles.  It  is 
true,  the  court  says  it  did  not  appear  when  they  were  issued  and  delivered. 
In  this  case  they  were  issued  on  the  day  of  their  date;  and  in  the  case 
referred  to,  in  the  absence  of  evidence  of  the  time  of  delivery,  the  pre- 
sumption would  have  been  that  they  were  issued  and  delivered  on  the 
day  of  their  date.  If  that  be  so,  the  cases  are  mainly  the  same.  But 
however  that  may  be,  I  do  not  think  two  months  and  three  days  between 
the  date  of  the  bpnds  and  the  time  they  commenced  to  draw  interest  in 
the  hands  of  the  persons  purchasing  them,  is  a  material  fact  in  the  case. 
How  it  would  have  been  if  the  bonds  had  been  drawn  so  as  to  run  and 
draw  interest  for  any  number  of  years  more  than  the  time  specified  in 
the  act,  the  court  is  not  called  upon  to  determine. 

As  to  the  general  question  of  the  validity  of  these  bonds,  I  think  the 
case  is  ruled  by  BoOes  v.  Brimfidd,  120  U.  S.  759,  7  Sup.  Ct.  Rep.  736. 
That  is  the  latest  expression  of  the  supreme  court  upon  the  question  of 
the  validity  of  a  low  of  Illinois  identical  with  this;  and  my  judgment  is 
it  should  be  decisive  of  the  validity  of  these  bonds,  and  I  have  no  doubt 
of  the  correctness  of  the  principle  which  the  supreme  court  has  adopted 
in  that  and  other  cases.  It  seems  to  me  very  clear,' on  principle  as  well 
as  upon  the  authorities,  that  wherever  the  legislature  has  power  to  au- 
thorize the  difierent  municipalities  of  the  state  to  vote  and  issue  bonds 
under  authority  of  an  act  of  the  legislature,  if  the  people  vote  those  bonds 
voluntarily,  and  the  action  of  the  electors  is  afterwards  confirmed  and 
approved  by  the  legislature,  and  their  acts  made  binding  upon  the  town 
by  an  express  act  ratifying  their  action,  it  stands  precisely  on  the  same 
footing  as  though  there  had  been  an  enabling  act  in  advance.  I  do  not 
see  why  the  vote  of  the  town  at  a  regular  meeting,  and  subsequent  rati- 
fication of  the  legislature,  does  not  cover  the  whole  question  of  power 
just  as  fully  to  all  intents  and  purposes,  and  in  the  same  manner  sub- 
stantially, as  though  the  act  had  been  authorized  by  the  legislature  in 
the  first  instance.  That  is  what  the  supreme  court  decides  in  this  case 
in  120  U.  S.  It  is  true,  in  some  other  cases  the  supreme  court  follow 
the  decisions  of  the  state  courts  upon  those  questions,  where  those  courts 
have  held  a  law  unconstitutional  before  rights  have  become  vested;  but 
as  far  as  anything  appears  to  the  court  now,  that  case  is  decisive  of  the 
one  at  bar,  and  I  think  it  is  the  duty  of  the  court  to  direct  the  jury  to 
find  a  verdict  for  the  plaintiS*  for  the  amount  of  the  counons  of  which  he 
was  the  owner  at  the  time  of  the  commencement  of  thislsuit. 
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Witters  r.  Sowles  et  ci. 

(drcuU  Court,  D.  Vermont.    March  1, 1888.) 

Nbgotiablb  Instbui^nts— Assumpsit— Common  Coxtnts  against  Makeb  akd 
Indorser— Judoment—Efpect. 

Under  Rev.  Laws  Vt.  §  938,  which  provides  for  a  Judgment  a/srainst  the  de- 
fendants found  liable  in  an  action  founded  on  contract,  and  in  favor  of  those 
who  are  not  liable,  a  Judgment  in  favor  of  one  of  the  defendants,  upon  the 
report  of  a  referee,  in  an  action  brought  upon  the  common  counts  in  assump- 
sit^ in  which  plaintiff  sought  to  hold  the  defendants  as  makers  of  a  company 
note,  given  to  one  of  the  defendants  and  indorsed  to  plaintiff,  is  not  a  bar 
to  a  Judgment,  in  the  same  suit  against  the  indorser,  the  indorsement  beins 
within  the  scope  of  the  cause  referred,  since  a  common  count  may  be  amended 
so  as  to  cover  a  count  upon  an  indorsement  of  a  note* 

Exceptions  to  Report  of  Referee, 
Qiester  W.  Witters  j  pro  8e» 
Edward  A.  SowUb^  pro  «0. 

Wheeler,  J.  This  action  was  brought  upon  the  common  counts  in 
(tmmpsU.  By  agreement  of  the  parties  it  was  referred  to  a  referee,  who 
has  made  report.  It  has  now  been  heard  on  exceptions  of  the  defendant 
Sowles  to  the  report.  From  the  report  it  appears  that  the  Glens  Falls 
Shirt  Company  made  a  note  payable  to  defendant  Sowles  or  order,  which 
was  indorsed  by  him  to  the  bank  of  which  the  plaintiff  is  receiver.  The 
plaintiff  claimed  that  the  defendants  were  the  Glens  Falls  Shirt  Company, 
and  that  they  were  liable  as  makers  of  the  note.  The  referee  has  found 
against  this  claim,  and  that  they  were  not  so  liable.  On  that  finding  the 
defendant  Burton  has  judgment  in  his  favor. 

The  plaintiff  claims  to  hold  the  defendant  Sowles  as  indorser.  The 
defendant  Sowles  claims  that  he  is  not  liable  as  indorser  upon  the  com- 
mon counts,  and  that  the  judgment  in  favor  of  the  other  defendant  is  a 
bar  to  any  judgment  against  him  in  this  suit.  By  the  statutes  of  the 
state  provision  is  made  for  judgment  against  the  defendants  found  liable 
in  an  action  founded  on  contract,  and  in  favor  of  those  who  are  not. 
R.  L.  Vt*  §  938.  The  procedure  of  the  state  courts  is  adopted  in  com- 
mon*]aw  cases  in  the  United  States  courts.  Rev.  St.  XJ.  S.  §  914.  There- 
fore that  judgment  in  favor  of  defendant  Burton  was  proper,  and  has  no 
effect  upon  the  liability  of  the  defendant  Sbwles.  Also,  by  that  pro- 
cedure, when  a  cause  is  referred,  all  is  referred  that  belongs  to  it,  and 
which  might  be  brought  into  it  by  any  proper  amendment  of  the  plead- 
ings. Eddy  V.  Sprague,  10  Vt.  216;  Graniie  Co,  v.  Farrar,  53  Vt.  585. 
The  common  counts  may  be  so  amended  as  to  cover  a  count  upon  an 
indorsement  of  a  note.  Avsiia  v.  BurUngtcn^  34  Vt.  506.  Therefore  this 
indorsement  was  within  the  scope  of  the  cause  referred  to  the  referee. 
The  exceptions  to  the  report  merely  raise  these  questions. 

Exceptions  overruled,  and  judgment  on  report  for  the  plaintiff  against 
the  defendant  Sowles,  for  the  amount  of  the  note,  $5,736.44,  ordered. 
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RosENSTEiN  V.  Maqone,  CoUector. 

{OireuU  Court,  8.  D.  yew  York,    March  t,  1888.) 

CuBTOH  DuTiBS— CoYBBiNGS— MATCH-BOZB0— Act  Cono.  Maboh  8, 1888,  %  7. 

Boxes  containing  matches,  and  being  of  use  in  the  b<mafide  transportation 
of  the  matches  to  the  United  States,  are  free  of  duty  under  the  seventh  section 
of  the  tariff  act  of  March  8,  1883,  although  the  boxes  are  put  to  a  use  other- 
wise than  in  the  bona  fide  transportation.  The  case  of  OOerteuffer  v.  Robertson, 
116  U.  S.  499,  6  Sup.  Ct.  Rep.  462,  criticised,  but  followed. 

At  Law.     Action  to  recover  back  custom  duties. 

This  action  was  brought  to  recover  duties  alleged  to  have  been  exacted 
unlawfully  upon  boxes  containing  matches  imported  from  Sweden.  Th& 
matches  were  of  two  kinds.  Some  were  known  as  "safety  matches,"  and 
could  be  ignited  only  on  a  specially  prepared  surface;  and  the  boxes  con- 
taining them  had  on  their  edges  a  piece  of  such  prepared  surface.  The 
others  were  known  aa  "parlor  matches,"  and  could  be  ignited  on  any 
rough  dry  surface;  and  the  boxes  containing  them  had  on  their  edges  a 
piece  of  sand-paper.  The  boxes  of  both  kinds  were  taxed -at  100  per 
cent,  ad  valorem,  under  the  proviso  to  section  7  of  the  tariflf  act  of  March 
8, 1883,  whereas  the  plaintiff  claimed  that  both  were  properly  duty  free,, 
under  section  7  itself.  It  appeared  on  the  trial  that  the  boxes  performed 
a  function  in  the  bona  fide  transportation  of  the  matches  into  this  country^ 
though  this  function  was  slight,  since  these  boxes  were  themselves  packed 
several  times  in  stronger  packages  and  boxes.  It  also  appeared  that  the 
boxes  performed  a  function  during  the  use  of  the  matches  in  this  coun- 
try, and  that  the  matches  would  have  no  appreciable  commercial  value 
in  the  markets  of  this  country  if  not  contained  in  such  boxes. 

Nelson  Smith  and  H.  Applingtonf  for  plaintiff. 

Stq>hen  A.  Walker,  U.  S.  Atty.,  and  Macgrane  Ooxe,  Asst.  U.  S.  Atty., 
for  defendant. 

Lacombe,  J.,  (praUy.)  This  case  lies  within  a  narrow  compass,  both 
as  to  the  law  and  and  as  to  the  facts.  It  calls  for  a  construction  only 
of  section  7  of  the  act  of  1883.  The  facts  are  few  in  number,  and  there 
is  no  dispute  about  them.  The  method  in  which  these  matches  are 
packed;  the  method  in  which  they  are  conveyed  to  this  country,  and  how 
they  are  used  when  they  are. here;  what  happens  to  the  boxes  during 
use  and  afterwards, — ^is  all  proved  in  the  case.  It  is  a  matter  of  com- 
mon knowledge,  without  proof,  and  it  is  proved  here,  that  while  there 
may  be  no  use  of  the  box  disconnected  from  the  matches,  there  is  a  use 
made  of  the  box  disconnected  from  the  transportation.  Now,  section  7, 
in  its  latter  part,  contains  a  proviso  under  one  branch  of  which  the  gov- 
ernment claims  that  these  goods  come.  The  proviso  is  as  follows:  "Pro- 
vided that  if  any  packages,  sacks,  crates,  boxes,  or  coverings  of  any  kind 
shall  be  of  any  material  or  form  designed  to  evade  duties  thereon,  or  de- 
signed for  use  otherwise  than  in  the  bona  fide  transportation  of  goods  to- 
the  United  States,  the  same  shall  be  subject  to  a  duty  of  one  hundred 
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per  cent,  ad  valorem^  upon  the  actual  value  of  the  same."  If  there  were 
nothing  here  but  this  statute  to  be  interpreted,  I  should  feel  no  hesitancy 
whatever  in  holding  that  this  phraseology  imports  that  when  these  boxes  or 
•coverings  are  constructed  upon  a  plan  which  facilitates  and  contemplates 
other  use  in  connection  with  their  contents  while  such  contents  are  being 
themselves  used,  they  are  designed  for  a  use  other  than  in  transportation 
to  the  United  States.  Under  such  a  construction,  if  I  did  not  direct  a 
verdict  for  the  defendant,  he  would  certainly  be  entitled  to  go  to  the  jury 
as  to  whether  they  found  these  particular  articles  fairly  within  the  test  of 
a  double  use.  But  that  is  not  all  that  there  is  here.  The  supreme  court, 
upon  most  elaborate  argument,  and  with  great  care,  have  considered  this 
entire  subject,  and  have  delivered  an  opinion  in  Oberteuffer  v.  Rohertsaiiy 
116  U.  S.  499,  6  Sup.  Ct.  Rep.  462.  They  there  interpret  or  paraphrase 
this  proviso  which  I  have  read  as  follows:  "This,"  says  thecourt,  mean- 
ing the  proviso,  "implies  that  if  the  boxes  or  coverings  of  any  kind  are 
not  of  a  material  or  form  designed  to  evade  duty  thereon,  and  are  de- 
signed to  be  used  in  the  bona  fide  transportation  of  the  goods  to  the  United 
States,  they  are  not  subject  to  duty  "  With  all  due  respect  to  the  learned 
judge  who  wrote  this  opinion,  I  think  that  his  paraphrase  goes  beyond  the 
text  or  the  intent  of  the  statute;  for  while  the  statute  provided  that  if 
there  was  a  use  for  these  boxes  designed  otherwise  than  for  transportar 
tion,  although  the  use  for  transportation  was  also  designed,  they  should 
pay  duty,  the  paraphrase  would  relieve  them  from  the  payment  of  duty, 
although  they  might  be,  and  were,  generally,  put  to  an  incidental  use  in 
connection  with  their  contents  other  than  that  of  transportation,  provided 
they  were  bmafide  used  for  the  purpose  of  transporting  goods.  Still, 
that  is  the  opinion  of  the  supreme  court,  and  it  is  controlling  here,  and 
I  shall  follow  it. 

The  jury  will  render  a  verdict  for  the  plaintiff,  pursuant  to  the  direc- 
tion of  the  court,  for  $407.27,  with  interest. 


CJoLLENs  V.  Whitehead  d  al. 

(Circuit  Court,  D.  Colorado.    March  6,  1888.) 

Libel  Aim  Slanobb— Slander  ov  Title— Dauagbs— Weight  and  Sufficibnct 
OF  Evidence. 

In  an  action  for  defaming  one's  title  to  land  cansed  by  filing  for  record  a 
claim  to  have  it  conveyed,  evidence  that  the  plaintiff  was  thereby  prevented 
from  selling  the  land,  and  using  the  proceeds  in  his  business,  is  sufficient  to 
support  a  verdict  for  substantial  damages,  without  further  proof  of  special 
damages. 

At  Law.     Motion  for  new  trial 
iJ.  D.  Thompson,  for  plaintiff. 
B»  F*  Montgomery,  for  defendant* 

Hallett,  J.     Defendants  are  real-estate  brokers  in  Denver.    Plaintiff 
resides  at  Kansas  City,  in  the  state  of  Missouri^  and  owns  a  tract  of  land 
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near  Denver.  In  the  early  part  of  last  year  defendants  applied  to  plaia- 
tifif  to  purchase  the  land,  and  negotiations  followed,  which  resulted  in  a 
proposition  by  the  plaintiff  to  sell  the  land  for  $15,000.  To  complete 
the  transaction,  plaintiff  sent  to  the  Union  Bank  of  Denver  a  deed  to  be 
delivered  to  defendants  on  payment  of  the  $15,000,  provided  such  pay- 
ment should  be  made  on  the  5th  day  of  March,  1887.  Defendants 
claimed  to  have  discovered  some  defect  in  the  title,  and  did  not  take  the 
deed  on  that  day,  but  applied  to  plaintiff  for  further  time  in  which  to 
examine  the  title,  and  this  request  was  refused.  On  the  7th  day  of 
March,  1887,  defendants  filed  in  the  office  of  the  recorder  of  deeds  a  pa- 
per which  was  duly  recorded,  as  follows: 

"Know  all  men  by  these  presents,  that  whereas,  on  or  about  the  28th  day  of 
February,  A.  D.  1886.  Andrew  W,  Whitehead  and  Edwin  K.  Whitehead,  con- 
stituting the  firm  of  Whitehead  Brothers,  of  Arapahoe  county,  Colorado,  bar- 
gained for  and  bought  of  Sewell  G.  Collins  the  undivided  half  of  the  east  half 
of  the  north-east  quarter,  and  the  undivided  half  of  the  north-west  quarter  of 
the  north-east  quarter,  all  of  section  23,  township  4  south,  of  range  68  west, 
Arapahoe  county,  Colorado,  for  the  sum  and  price  of  $15,000,  which  sum  and 
price  said  Sewell  G.  Collins  agreed  to  accept  in  payment  in  full  for  said  above- 
described  land,  and  to  convey  the  same  by  good  and  sufficient  warranty  deed 
to  said  Whitehead  Brothers,  or  assigns,  and  whereas  said  Whitehead  Brothers 
are  ready  and  willing  to  comply  with  their  part  of  said  contract,  and  accept 
warranty  deed  to  said  land  upon  the  terms  agreed  upon,  and  pay  therefor  the 
said  sum  agreed  upon,  and  have  made  tiender  thereof  to  said  Sewell  T.  Collins, 
and  demanded  conveyance  of  said  lands  as  aforesaid :  Now,  therefore,  this  will 
give  notice  that  said  Whitehead  Brothers  claim  the  right  to  enforce  said  con- 
tract to  convey  said  lands  as  aforesaid,  and  for  damages  for  failure  of  said  Col- 
lins to  carry  out  said  contract;  and  this  statement  of  claim  is  filed  for  record 
in  the  office  of  the  county  clerk  and  recorder  of  said  county  to  the  end  that  a 
claim  and  lien  may  be  created,  and  exist  upon  and  against  said  lands  herein- 
before described  for  the  enforcement  of  said  contract,  or  for  damages,  or  for 
both.  Andrew  Whitehead.       [Seal.] 

"Edwin  K.  Whitehead.    [Seal.] 
"Whitehead  Brothers. 

**  State  of  Colorado,  County  of  Arapahoe — 88. :  Personally  appeared  before 
me  this  7th  day  of  March,  A.  D.  1887,  Andrew  Whitehead  and  Edwin  K. 
Whitehead,  and  acknowledge  that  they  executed  the  foregoing  instrument  as 
their  free  act  and  deed,  and  as  the  free  act  and  deed  of  said  firm  of  Whitehead 
Brothers. 

"Given  under  my  hand  and  notarial  seal  this  7th  day  of  March,  A.  D.  1887. 
[Notarial  Seal.]  "Elmer  W.  Merritt,  Notary  Public." 

Upon  demand  by  plaintiff  afterwards  made,  defendants  refused  to  re- 
voke or  cancel  the  paper,  and  plaintiff  brought  suit  in  the  district  court 
of  Arapahoe  county  for  such  relief.  He  also  brought  this  suit  in  the  nat- 
ure of  an  action  for  defamation  of  title,  to  recover  damages  for  putting 
the  paper  on  record.  The  theory  of  the  case  is  that  the  paper  marks  a 
cloud  on  plaintiff's  title  which,  until  it  was  removed  by  the  district  court 
of  Arapahoe  county,  hindered  and  prevented  plaintiff  from  selling  or  oth- 
erwise disposing  of  the  land. 

On  the  trial  plaintiff  obtained  a  verdict  for  $1,560  damages.  Several 
questions  were  raised  at  the  trial,  and  now  again  on  motion  for  new  trials 
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of  which  we  think  that  but  one  is  worthy  of  consideration.  That  touches 
the  measure  of  damages,  and  is  beset  with  difficulties.  At  the  trial  plain- 
tiff sought  to  show  that  the  land  depreciated  in  value  after  the  paper  was 
put  on  record;  and  if  he  had  succeeded  in  that,  his  right  to  recover  to 
the  extent  of  the  depreciation  would  be  clear  enough.  But  the  evidence 
tended  more  to  prove  that  the  land  had  risen  in  value  since  the  paper 
was  filed  than  to  the  theory  of  depreciation;  and  so  the  jury  was  advised 
not  to  rely  on  that  ground.  It  was  thought  also  that  malice  was  not  suf- 
ficiently charged  in  the  complaint  to  support  a  verdict  for  exemplary 
damages,  although  the  evidence  seemed  to  prove  that  the  act  of  filing  the 
paper  was  willful  and  without  cause.  Still  the  plaintiff  was  allowed  sub- 
stantial damages,  without  proof  of  such,  except  in  so  far  as  they  might 
be  disclosed  in  the  transaction  itself.  Evidence  was  given  to  the  effect 
that  plaintiff  was  anxious  to  sell  the  property  in  order  to  obtain  money 
for  other  enterprises,  but  not  disclosing  the  nature  of  such  enterprises. 
And  the  jury  was  told  that  every  man  may  dispose  of  his  own  as  he 
thinks  fit;  and,  by  way  of  illustration,  that  it  often  happens  that  men 
need  money  in  their  business  affairs,  and  are  compelled  to  sell  property 
which  they  may  wish  to  keep,  in  order  to  obtain  it;  and  that  any  one 
who  shall  wrongfully  interfere  with  such  right  of  disposal  should  answer 
in  damages  as  in  the  judgment  of  the  jury  may  be  reasonable  under  all 
the  circumstances.  If,  in  the  opinion  of  the  jury,  putting  the  paper  on 
record  hindered  or  prevented  the  plaintiff  in  selling  or  otherwise  dispos- 
ing of  his  land,  the  act  itself  was  unlawful,  and  the  jury  could  return 
damages  as  to  them  seemed  just.  So  understood,  the  case  seems  some- 
thing like  that  in  which  a  defendant  failed  to  pay  an  incumbrance  as  he 
had  agreed  to  do,  (^Loosemore  v.  Radford,  9  Mees.  &  W.  657;)  or  to  satisfy 
a  judgment  as  was  his  duty,  (^AUm  v.  Cbnrad,  51  Pa.  St.  487;)  or,  be- 
ing a  banker,  to  pay  a  check  with  funds  in  hand,  (Rdin  v.  Steward^ 
14  C.  B.  595,) — in  all  which  substantial  damages  were  allowed  without 
proof  of  special  damage.  It  is  not  claimed  that  these  cases  are  exactly 
in  point,  or  that  others  may  not  be  found  which  appear  to  be  in  conflict 
with  them.  But  the  principal  on  which  they  rest  may  be  extended  to 
the  case  at  bar,  and  sound  reason  seems  to  require  it. 

Certainly  one  who  wantonly  puts  on  record  such  a  paper,  apparently 
with  the  intent  to  compel  the  owner  of  the  property  to  come  to  terms 
with  him,  ought  not  to  have  refuge  in  the  technicalities  or  the  weakness 
of  the  law.  The  injury  to  plaintiff  was  real,  however  difficult  the  proof 
of  it  may  be.  He  was  compelled  to  bring  suit  to  remove  the  doud  from 
his  title,  and,  for  the  time,  his  property  was  useless  to  him.  It  would 
be  a  reproach  to  the  law  to  give  only  nominal  damages  in  such  a  case, 
and,  if  anything  substantial  is  to  be  allowed,  it  cannot  be  claimed  that 
the  verdict  is  excessive.     The  motion  for  new  trial  will  be  overruled. 

Brewer,  J.  I  did  not  sit  in  the  trial  of  this  case,  but  I  heard  with 
my  brother,  Hallett,  the  argument  on  the  motion  for  a  new  trild.  And 
while  the  question  is  a  doubtful  one,  yet  I  think  substantial  justice  has 
been  done,  and  the  verdict  ought  to  stand. 
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Bbowk  V.  Finn. 

((XreuU  Court,  D.  Oohrado.    March  6, 188B.)     : 

Banks  and  Banking— Stookholdbbs—Trakbfeb  of  Stock  to  Dibbotob  wiTHt 
OUT  HIS  Enowledob— Failubb  to  Repudiate. 

Where  a  man,  elected  a  director  and  vice-president,  and  assaming  the  actiT& 
management  of  a  bank,  being  bound  by  a  statute  to  own  a  certain  number  of 
shares,  and  presumed  to  icnow  the  condition  of  the  books  of  the  bank,  not 
only  as  to  whether  the  required  number  of  shares  are  held  by  him.  but  whether 
there  are  the  reouired  number  of  stockholders,  and  who  thej  are,  does  not 
return  a  dividendpaid  him  by  the  bank  at  a  time  when  it  was  insolvent,  upon 
stock  transferred  to  him  without  his  knoyrledge  prior  to  his  election  as  director 
and  vice-president,  and  does  not  repudiate  the  transfer,  except  by  a  return  of 
the  dividend  to  the  supposed  owner  of  the  shares,  he  must  be  held  the  owner 
of  the  stock  thus  transferred  to  him  on  the  books. 

At  Law,     On  motion  for  new  trial. 

Wolcott  &  Vaih,  for  plaintiff. 

Pardom  &  Lylea  and  PaMersan  &  Thomas,  for  defendant. 

Hallett,  J.  Sam  Brown  against  Nicholas  Finn  is  an  action  upon  a 
statute  of  the  United  States,  to  recover  a  sum  due  from  defendant  as 
stockholder  in  the  First  National  Bank  of  Leadville,  and  the  question 
which  arose  upon  the  trial  and  upon  the  motion  for  a  new  trial  was  whether 
Finn  was  in  fact  a  stockholder  in  that  bank  at  the  time  of  its  failure. 
Upon  the  facts  as  disclosed  in  evidence,  the  jury  found  a  verdict,  by  di- 
rection of  the  court.  It  appeared  in  evidence  that  Mr.  De  Walt,  as  presi- 
dent of  the  bank,  bad,  at  some  time  in  the  fall  of  1883,  transferred  a 
number  of  shares  to  Mr.  Finn,  and  thereupon  he  became  vice-president 
of  the  bank,  and  entered  into  the  active  management  of  its  affairs.  At 
or  about  that  time,  Mr.  Sauer,  who  had  been  cashier  of  the  bank,  re- 
signed from  that  position,  and  Mr.  Finn  became  acting  cashier,  although 
not  chosen  to  that  position.  I  believe  he  became  a  director  at  the  same 
time,  as  was  perhaps  necessary  to  qualify  him  as  vice-president  of  the 
institution.  Some  time  later, — a  month  or  two  perhaps, — ^he  purchased 
certain  shares,  20, 1  think,  of  Mr.  Sauer.  His  position  is,  and  he  offered 
evidence  to  show  that  at  that  time  and  afterwards  until  January,  1884, 
he  knew  nothing  of  the  matter  of  the  transfer  of  shares  to  him  by  De 
Walt  previous  to  his  election  as  a  director  and  vice-president  of  the 
bank.  In  January,  1884,  about  the  first  of  that  month,  he  became  aware 
of  the  transfer  of  these  shares  by  the  circumstance  that  there  was  declared 
by  the  board  of  directors  a  dividend  of  25  per  cent,  ipon  ail  of  the 
shares,  as  well  those  which  were  transferred  to  him  by  VIr.  De  Walt  as- 
the  shares  which  he  had  purchased  from  Sauer,  and  th  s  dividend  was 
put  to  his  account.  In  that  way  he  became  apprised  of  it.  He  sought 
immediately — ^within  a  few  days — to  repudiate  the  t  ansfer  of  these 
shares,  riot  by  having  the  transfer  enrolled  upon  the  b<  oks,  but  by  in- 
forming Mr.  De  Walt  that  he  did  not  assent  to  that  tran»  ction,  and  pay- 
ing to  him  the  amount  of  the  dividend  which  was  attril  utable  to  those 
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shares.  Upon  these  circumstances  he  insists  that  he  is  not  to  be  chained 
in  respect  of  the  shares  which  came  from  De  Walt.  Admitting  his  lia-> 
bility  as  to  the  others  which  he  obtained  from  Sauer,  he  paid  to  the  re- 
ceiver the  amount  coming  against  him  under  the  statute  upon  those 
shares,  but  declined  to  pay  the  amounts  which  would  arise,  being  the  par 
value  upon  the  shares  transferred  by  De  Walt  to  him;  and  this  suit  is  for 
the  amount  upon  those  shares,  and  also  for  the  dividend  which  was  paid 
him  on  the  20  shares. 

Upon  these  facts  ihe  question  obviously  turns  upon  whether  Mr.  Finn, 
acting  as  vice-president  and  as  cashier  of  the  bank,  and  active  in  its  af- 
fairs during  the  time  when  these  shares  transferred  to  him  by  De  Walt 
stood  in  his  name  upon  the  book,  is  to  be  charged;  and  if  not  so,  whether, 
when  he  ascertained  that  the  shares  were  in  his  name,  in  the  early  part 
•of  January,  1884,  he  was  bound  to  do  more  than  he  did  towards  repudi- 
ating the  transfer  to  him. 

Now,  upon  the  first  proposition  that  he  is  chargeable  with  notice  of 
the  transfer  of  these  shares  to  him,  although  he  knew  not  of  it,  I  think 
the  principle  is  clear  enough;  and  there  are  several  authorities  which 
sustain  that  view, — ^two  in  particular  I  have  brought  here. 

The  first  is  Ex  parte  Brovm^  19  Beav.  97.  Dr.  Brown  was  a  director 
of  an  insurance  company  called  the  "Newcastle-upon-Tyne."  He  had 
owned  some  shares  in  this  company,  and,  as  in  the  case  of  the  Leadville 
bank,  a  man  named  William  Henry  Brockett  had  assumed  chief  control 
over  the  affairs  of  the  company.  In  the  language  of  counsel  in  discussing 
the  case  before  the  court,  he  had  become  the  company.  He  was  man- 
aging its  concerns,  and  no  one  else  who  had  been  interested  in  it  was  giv- 
ing much  attention  to  its  afiairs.  Dr.  Brown  sold  his  shares  to  Brockett, 
and  gave  him  directions  in  respect  to  the  transfer  of  them;  but  these  di- 
rections were  not  carried  out;  and  certain  rules  of  the  company — certain 
provisions  incorporated  in  the  certificate  of  incorporation — were  not  fol- 
lowed in  respect  to  the  transfer  of  the  shares.  In  July,  1848,  Brockett 
offered  to  buy  Brown's  shares  at  £1  each.  Brown  accepted  the  offer » 
and  on  the  9th  of  the  same  month  gave  notice,  according  to  the  usual 
practice,  that  he  had  sold  his  shares  to  Brockett,  to  whom  he  requested 
them  to  be  transferred.  On  the  first  of  August  he  received  £75  from 
Brockett,  and  handed  him  his  certificate,  and  afterwards  had  nothing  to 
do  with  the  company.  Brown,  in  his  affidavit,  stated  that  during  all 
the  time  he  was  director  he  never  recollected  any  certificate  being  pro- 
duced at  the  meeting  of  directors  for  the  purpose  of  being  canceled,  and 
so  far  as  he  knew  he  had  complied  with  slU  the  formalities.  There  was, 
however,  no  entry  in  the  register  book,  the  old  certificates  had  not  been 
canceled,  new  ones  had  not  been  issued,  there  was  no  approval  of  the 
transfer,. and,  in  short,  none  of  the  requisite  formalities  had  been  com- 
plied with.  A  clerk,  in  his  affidavit,  stated  that  before  1843  the  mode 
of  procedure  as  to  transfers  was  to  give  notice  to  the  board  of  the  pro- 
posed transfer,  and  of  the  name  of  the  purchaser,  and,  on  the  purchaser 
being  approved,  his  name  was  entered  in  the  register  book,  the  old  cer- 
tificates were  canceled,  and  new  ones  issued;  but  after  1843  the  proper 
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number  of  directors  never  attended,  and  the  approval  was  by  less  num- 
ber; and  in  and  after  1843  Brockett  was  himself  the  entire  board. 

It  is  contended  in  this  case  that  De  Walt  was  the  entire  board,  and  he 
made  the  dividend,  and  did  all  things  that  were  done  there  without  au- 
thority from  any  one. 

At  the  time  of  Brown's  transfer,  Brockett,  it  was  allied,  had  100,  or 
at  least  such  a  number  of  shares  as,  together  with  Brown's,  to  exceed 
the  prescribed  limit  of  100  shares.  The  significance  of  that  is,  by  the 
charter,  or  some  regulation  of  the  company,  no  one  of  the  members 
could  hold  more  than  100  shares.  And  that  is  the  matter  of  which  the 
master  of  the  rolls  talks  first  in  his  opinion.     Afterwards  he  says: 

"But  the  circumstance  which  has  materially  influenced  my  judgment,  and 
to  which  I  principally  refer  in  this  case»  is  this:  Mr.  Brown  was  one  of  the 
directors  of  the  company;  he  therefore  knew  that  by  the  eighth  clause  of  the 
company's  deed  no  business  could  be  properly  transacted  unless  five  directors 
were  present,  and  consequently  that  it  was  not  in  the  power  of  the  managing 
director  alone  to  transact  any  business  of  this  description  for  the  company. 
In  a  former  case  (and  there  are  other  authorities  establishing  the  same  princi- 
ple) I  held  that  a  shareholder  of  the  company  is  not  bound  to  have  knowledge 
of  what  is  contained  in  the  books  of  the  company;  that  he  is  not  bound  by 
any  acquiescence  in  entries  in  books,  which  are  merely  produced  at  public  meet- 
ings, and  which  he  might,  if  he  pleased,  then  look  at;  but  as  regards  the  di- 
rectors of  a  company,  the  case  stands  on  a  totally  different  footing.  A  per- 
son when  he  becomes  a  director  accepts  a  trust  which  he  undertakes  to  perform 
for  the  benefit  of  the  company.  If,  in  the  due  performance  of  that  trust,  he 
must  necessarily  have  acquired  certain  knowledge,  it  appears  to  me  to  be  but 
fit  that  he  should  be  diarged  with  the  knowledge  of  those  facts  which  it  was 
his  duty  to  have  become  acquainted  with.  It  is  merely  saying  that  a  person 
shall  be  held  to  know  that  which  it  was*  his  bounden  duty  to  know.  It  appears 
to  me  that  Mr.  Brown  was  bound  to  know  what  took  place  at  the  meetings 
of  the  board  of  directors,  of  which  he  was  a  member,  and  that  when  he  agreed 
to  sell  Mr.  Brockett  seventy-five  shares  he  knew  that  Mr.  Brockett  could  only 
hold  100  shares  in  the  company,  and  that  any  entry  of  more  was  irregular 
and  improper;  that  it  was  his  duty  to  know,  and  that  he  had  the  means  and 
opportunity  of  ascertaining,  how  many  shares  Brockett  then  held;  and  that 
he  was  not  entitled  to  hold  seventy-five  additional  shares.  I  must  hold  Mr. 
Brown  to  have  had  knowledge  of  that  which  he  ought  to  have  known,  and 
whether  he  had  actual  knowledge  of  it  or  not,  is,  in  my  opinion,  immaterial 
for  the  present  purpose." 

The  other  case  is  from  the  supreme  court  of  Nebraska.*  This  was  an 
action  by  the  Merchants'  Bank  against  Rudolf  and  others;  and  Rudolf, 
one  of  the  defendants,  was  a  director  of  the  bank.  Lewis  &  Marsh,  who 
were  concerned  in  the  transactions  out  of  which  the  liability  of  the  de- 
fendants arose,  also  had  one  member  of  their  firm  in  the  bank.  Rudolf 
&  Co.  pleaded,  among  other  things,  that  these  defendants  were  sureties, 
as  plaintiff  (that  is,  the  bank)  well  knew;  that,  after  maturity  of  the 
note,  Lewis  &  Marsh  requested  these  defendants  to  become  surety  on 
other  paper,  which  they  refused  to  do  unless  this  note  had  been  paid; 
and,  for  the  purpose  of  ascertaining  this  fact  in  that  regard,  went  to 
plaintiff's  bank,  and  the  cashier  there  in  charge,  (stating  the  purpose  of 

^KerohantB'  Bank  v.  Rudolf,  5  Neb.  537. 
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the  inquiry,)  and  inquired  in  reference  to  the  payment  of  the  note  in 
suit,  and  were  by  the  cashier  informed  that  the  note  was  all  paid  ex- 
cept a  small  balance,  against  which  the  bank  held  ample  security;  and 
that  Eaton,  the  cashier,  at  a  number  of  other  times  when  engaged  in  the 
negotiation  of  business  of  the  bank,  to  induce  these  defendants  to  be- 
,  come  surety  for  Lewis  &  Marsh  on  other  paper,  the  proceeds  of  which 
went  to  the  bank  on  account  of  Lewis  &  Marsh,  said  this  note  had  been 
paid;  and  that  these  defendants,  in  faith  of  these  representations,  went 
upon  the  paper  of  Lewis  &  Marsh  in  the  sum  of  more  than  $7,692,  on 
which  they  have  since  been  required  to  pay,  and  have  paid,  sums 
amounting  to  $7,692;  that  these  defendants  at  the  time  these  represen- 
tations were  made,  and  for  long  after,  were  indebted  to  Lewis  &  Marsh 
in  the  sum  of  $6,223,  from  which  indebtedness,  but  for  the  faith  and 
credit  given  to  such  statements,  these  defendants  could  and  would 
have  saved  themselves  harmless,  and  have  paid  this  note;  that  this  in- 
debtedness these  defendants  paid  to  Lewis  &  Marsh  long  before  any  no- 
tice that  this  note  was  yet  unpaid,  and  Lewis  &  Marsh,  before  said  no- 
tice had  become  utterly  insolvent,  and  these  defendants  are  remediless, 
that  Lewis  &  Marsh,  after  maturity  of  the  note,  made  large  deposits  of 
money  and  collections  with  the  plaintiff,  and  that  the  plaintiff  took  and 
held  ample  collateral  security  from  Lewis  &  Marsh  for  the  payment  of 
the  note,  which  might  have  been  by  the  plaintiff  realized  and  retained; 
and  particularly  that,  just  before  the  note  in  suit  was  due,  Lewis  & 
Marsh  deposited  with  the  plaintiff  certificates  of  deposit  of  the  Washing- 
ton Bank  of  Iowa,  in  the  sum  of  $4,347.35,  directed  to  be  collected  and 
credited  on  the  note;  that  plaintiff  knew  the  defendants  to  be  sureties 
only,  and  that  plaintiff  allowed  Lewis  &  Marsh  to  check  out  their  mon- 
eys, and  also  applied  the  proceeds  of  the  Washington  Bank  certificates  to 
payment  of  other  indebtedness  of  Lewis  &  Marsh,  without  consent  or 
knowledge  of  defendants,  and  to  their  prejudice  as  sureties,  depriving 
them  of  their  right  of  subrogation;  that  Lewis  &  Marsh  are  insolvent, 
and  defendants  remediless."  Now,  this  defense  on  the  part  of  strangers 
to  the  bank  obviously  would  be  perfectly  good,  and  so  the  court  holds; 
but  the  defendants  were  not  strangers  to  the  bank,  on  account  of  one 
member  of  the  firm  being  of  the  board  of  directors;  and  as  to  their  stand- 
ing in  that  respect,  how  this  circumstance  affected  them,  the  court  says: 
"But  while  this  is  conceded  to  be  the  general  rule,  it  is  urged  on  the  part 
of  the  plaintiff  that  these  defendants  are  not  in  a  situation  to  claim  its  pro- 
tection, in  consequence  of  the  relation  which  Rudolf  bore  to  the  bank,  and 
also  to  his  co-defendant.  Deck.  It  is  insisted  that,  being  the  Jast  president, 
and  one  of  the  directors  of  the  bank,  he  was  in  a  situation  which  required 
him  to  know  the  condition  of  its  business,  and  must  be  conclusively  presumed 
to  have  known  whether  said  note  had  been  paid  or  not.  No  case  directly  in 
point  has  been  cited,  but  we  apprehend  that  the  rule  contended  for  is  the  cor- 
rect one.  In  Morse  on  Banks  and  Banking,  it  is  said  that  *  the  general  control 
and  government  of  all  the  affairs  and  transactions  of  the  bank  rests  with  the 
boaid  of  directors.  For  such  purposes  the  board  constitutes  the  corporation, 
and  uniform  usage  imposes  upon  them  the  general  superintendency  and  act- 
ive management  of  the  corporate  concerns.  They  are  bound  to  know  what  is 
done  beyond  the  merest  matter  of  daily  routine,  and  they  are  bound  to  know 
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the  system  and  rules  arranged  for  its  doing.  Whatever  knowledge  a  director 
has  or  ought  to  have  officially^  he  has  or  will  be  conclusively  presumed  at  law 
to  have,  as  a  private  individual.  In  any  transactions  with  the  bank,  either  on 
his  own  separate  account  or  where  others  are  so  jointly  interested  with  him 
that  his  knowledge  is  their  knowledge,  he  and  his  joint  contractors  will  be 
affected  by  this  knowledge  which  he  has  or  which  he  ought,  if  he  had  duly 
performed  his  official  duties,  to  have  acquired.'  " 

Now,  it  must  be  assumed  that  Mr.  Finn,  when  he  became  a  director 
of  this  bank,  and  its  vice-president,  and  assumed  the  duty  of  active 
management,  was  advised  of  the  statute  which  required  him  to  be  a 
fitockholder  to  a  certain  extent;  that  is,  as  to  a  certain  number  of  shares. 
It  must  also  be  assumed  that  he  had  knowledge,  or  immediately  became 
acquainted  with  the  condition  of  the  books;  not  only  as  to  whether  any 
shares  were  held  by  himself,  but  who  were  the  stockholders  in  the  bank, 
— whether  there  was  the  requisite  number  of  stockholders,  and  who  they 
were.  Any  investigation  upon  that  subject  would  have  led  to  the  dis- 
covery that  he  was  a  stockholder  to  the  extent  of  these  shares  (50.) 
And  therefore,  upon  the  authority  of  these  cases,  it  must  be  assumed 
that  he  had  the  knowledge  that  the  shares  were  standing  in  his  name; 
and  that  is  a  presumption,whether  it  stands  upon  estoppel  or  otherwise, 
which  rests  in  the  general  policy  in  relation  to  these  concerns, — the  gen- 
eral policy  of  the  law,  which  must  hold  those  who  are  active  in  setting 
up  and  maintaining  a  corporation  to  some  knowledge  of  the  condition  of 
its  affairs.  So,  also,  as  to  his  duty  when  he  became  apprised  of  the 
condition  of  things  early  in  January.  In  the  condition  of  the  bank, 
with  a  flagrant  and  most  outrageous  act  of  swindling  in  declaring  a  div- 
idend of  25  per  cent,  in  an  insolvent  concern,  upon  the  record  of  which 
it  must  be  presumed  he  had  knowledge,  it  was  his  duty  to  repudiate  the 
transfer  of  these  shares  at  once;  he  could  not  allow  it  to  remain  for  a 
day.  But  he  allowed  his  name  to  stand  there,  and  all  he  did  was  to  re- 
turn the  money  to  Mr.  De  Walt,  who  he  supposed  was  the  owner  of 
these  shares;  he  did  not  return  the  money  to  the  bank  from  whence  it 
<jame.  I  do  not  think  the  case  touches  upon  the  question  whether  a 
party  shall  be  charged  as  a  stockholder  in  a  bank  or  other  corporation 
without  his  consent.  It  is  conceded  that  as  a  stockholder  only  one  can- 
not be  so  charged.  The  authorities  are  numerous,  and  stand  upon  the 
soundest  reason,  that  if  one  be  put  upon  the  books  as  a  stockholder, 
without  his  consent,  he  shall  not  be  held  in  respect  to  such  stock;  but 
when  he  concerns  himself  in  the  management  of  the  corporation  he 
vouches  for  its  integrity,  stands  before  the  world  as  indorsing  and  main- 
taining it,  and  he  must  be  liable  for  whatever  the  books  show  in  respect 
to  its  condition. 

The  motion  for  a  new  trial  will  be  overruled,  and  judgment  entered 
on  the  verdict. 
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United  States  v.  Mason. 

IdreixU  Court,  if.  D.  OdHf<ymia.    March  6,  1888.) 

1.  Sbambn—Deseetion— Shipping  Comhissionebs'  Act,  §  51,  17  St.  263. 

The  provision  of  section  51  of  the  act  of  June  7,  1872,  carried  into  section 
4596,  Rev.  St.,  relating  to  shipping  commissioners,  making  desertion  an  of^ 
fense,  since  the  passage  of  the  act  of  June  9,  1874,  (18  St.  64,)  has  no  applica- 
tion to  coasting  vesseTs  navigating  the  Pacific  ocean  between  the  ports  of  San 
Francisco  and  San  Diego,  in  the  state  of  California. 

8.  Same— Statutes— Repeal  by  Revised  Statutes. 

The  Revised  Statutes,  though  adopted  after  the  passage  of  the  said  act  of 
Jnne  9, 1874,  do  not  repeal  the  provisions  of  the  latter  acU 
{8^Udl>us  hy  ths  Otyuru) 

Information  for  Desertion  against  a  seaman. 
Geo.  W.  TowUf  for  plaintiff. 
H.  W.  BvUon,  for  defendant. 

Sawyer,  J.  This  is  an  information  for  desertion,  against  a  party  who 
shipped  as  a  seaman  on  the  steam-ship  Queen  of  the  Pacific,  for  a  voy- 
age  from  San  Francisco  to  San  Diego,  in  the  state  of  California,  and  re- 
turn. It  is  framed  under  section  51  of  the  shipping  commissioners'  act 
of  June?,  1872,  (17  St.  262),  carried  into  the  Revised  Statutes  in  sec- 
tion 4596.  No  other  provision  of  the  statute  has  been  called  to  my  at- 
tention, and  I  am  not  aware  of  any,  making  the  acts  charged  an  offense. 
The  act  of  Jnne  9,  1874,  provides  that  "none  of  the  provisions  of  an  act 
entitled  'An  act  to  authorize  the  appointment  of  shipping  commissioners 
by  the  several  courts  of  the  United  States  to  superintend  the  shipping 
and  discharge  of  seamen  engaged  in  the  merchant  ships  belonging  to 
the  United  States,  and  for  the  further  protection  of  seamen,'  shall  ap- 
ply to  sail  or  steam  vessels  engaged  in  the  coastwise  trade,  except  the 
coastwise  trade  between  the  Atlantic  .and  Pacific  coasts,  or  in  tide  lake- 
going  trade,  touching  at  foreign  ports,  or  otherwise,  or  in  the  trade  be- 
tween the  United  States  and  British  North  American  possessions,  or  in 
any  case  where  the  seamen  are  by  custom  or  agreement  entitled  to  par- 
ticipate in  the  profits  or  result  of  a  cruise  or  voyage."  18  St.  64.  This 
vessel,  going  on  a  voyage  from  San  Francisco  to  San  Diego,  in  the  state 
of  California,  is  not  one  of  the  vessels  excepted.  The  language  of  non- 
application  is  the  broadest  possible.  It  is  "none  of  the  provisions"  of 
the  shipping  commissioners'  act  shall  apply  to  this  vessel  or  voyage,  and 
the  provision  under  which  the  offense  is  charged  is  one  of  the  provisions 
of  that  act,  and  beyond  all  question  within  the  provision  of  the  last  act 
quoted.  It  in  effect  clearly  repeals  the  prior  act  with  reference  to  the 
ship  and  voyage  in  question. 

The  only  other  possible  question  is,  whether  the  adoption  of  the  Re- 
vised Statutes,  with  the  provisions  of  the  shipping  commissioners'  act  in- 
corporated in  them,  on  June  22d,  a  few  days  ailer  the  passage  of  the 
v.84F.no.2— 9 
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said  act  of  June  9,  1874,  repealed  the  latter;  and  the  Revised  Statutes 
expressly  answer  this  question  in  the  negative.  Section  5601,  Rev.  St., 
is  in  the  following  language: 

"  The  enactment  of  the  said  revision  is  not  to  affect  or  repeal  any  act  of 
congress  passed  since  the  Ist  day  of  December,  one  thousand  eight  hundred 
and  eighty-three,  and  all  acts  passed  since  that  date  are  to  have  full  effect  as 
If  passed  after  the  enactment  of  this  revision;  and  so  far  as  such  acts  vary  iu 
form  or  conflict  with  any  provision  contained  in  said.re vision,  they  are  to  have 
effect  as  subsequent  statutes,  and  as  repealing  any  portion  of  the  revision  in- 
consistent therewith. " 

There  can  be  but  one  possible  construction  put  upon  this  provision, 
and  that  is,  that  whatever  there  is  in  the  revision  taken  from  the  ship- 
ping commissioners'  act,  that  is  in  conflict  with  the  said  act  of  June  9, 
1874,  is  repealed.  The  Revised  Statutes  are  made  to  take  effect  from 
December  31,  1883,  and  as  if  passed  on  that  day,  "and  all  other  acts 
passed  after  that  date,  although  in  fact  passed  before  the  Revised  Statutes, 
are  to  be  treated  and  enforced  as  subsequent  statutes,  repealing  the  Revised 
Statutes,  so  far  as  they  are  inconsistent  therewith."  In  re  Pvhlishing  Cb., 
3  Sawy .  616,  617.  I  so  held,  immediately  after  the  passage  of  the  act  of 
June  9,  1874,  in  the  case  of  a  seaman  who  was  convicted  for  a  most  atro- 
cious and  brutal  assault  and  battery  upon  the  master  of  a  coasting  vessel, 
under  the  sixth  clause  of  section  4596,  Rev.  St.  After  conviction,  and 
before  sentence,  the  statute  of  June  9,  1874,  came  to  hand,  and  I  was 
obliged  to  arrest  judgment  on  the  ground  that  the  provision  had  ceased 
to  be  applicable  to  that  class  of  coasting  vessels  before  the  commission  of 
the  offense.  Other  courts,  so  far  as  I  am  aware,  have  uniformly  taken 
the  same  view  of  the  statute.  U.  S.  v.  Bain,  6  Fed.  Rep.  192;  U.  S.  v. 
King.  23  Fed.  Rep.  141;  BurdeU  v.  Williams,  27  Fed.  Rep.  117;  U.  S.  v. 
Buckley,  31  Fed.  Rep.  805;  U.  S.  v.  l^ts  Grace  Lothrop,  96  U.  S.  532. 

For  the  reasons  given,  the  act  charged  does  not  constitute  an  offense 
under  the  statutes  of  the  United  States,  and  the  information  must  be 
quashed,  and  it  is  so  ordered. 


Mann'b  BounoiB  Car  C!o.  r.  Monarch  Parlor  Sleeping  Car  Co. 

iOircuU  Court,  8.  D,  New  7&rk.    March  7,  1888.) 

,  Patents  for  Inventions— Novelty— Sleeping  Cars— Signal  Apparatus. 
The  seventh  claim  of  letters  patent  No.  122.622,  issued  January  9,  1872,  to 
William  D  Mann,  for  an  Improvement  in  compartment  railway  cars,  describ- 
ing an  arrangement  of  wire  signal  bells  or  apparatus  to  extend  from  each 
compartment  to  the  porter's  room,  in  view  of  the  fact  that  such  signals  were 
in  common  use  in  hotels,  on  steam-boats,  and  elsewhere  prior  to  the  grant  of 
the  letters  patent,  is  void  for  want  of  novelty,  as  the  mere  change  of  location 
is  not  patentable. 
SAMB—lNFRiKGBin&NT— Sleeping  CAa^-VENTiLATiNG  Apparatus— Dust- Ar- 
resters. 

Patent  No.  827,289,  granted  September  29, 1885,  to  William  D.  Mann,  for  an 
improved  system  and  apparatus  tor  ventilating  railway  cars,  providing  the  car 
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with  ao  even  sapplj  and  exhaust  of  fresh  warm  air.  from  which  all  dust  and 
impurities  have  been  removed,  without  danger  of  draft  to  passengers,  the 
seventh  claim  of  which  describes  a  combination  of  a  fresh-air  conduit,  adust- 
arrester,  a  closet,  and  a  flue  running  from  the  closet  through  the  car.  the  dust- 
arrester  consisting  of  a  water-tank>  which  catches  the  large  cinders  and  par- 
ticles of  dust,  lined  with  excelsior,  which  completes  the  Altering  process,  is 
valid,  and  infringed  by  a  combination  which  differs  only  in  using  a  dust-ar- 
rester consisting  of  a  box  of  wire  netting  fllled  with  wet  sponges. 

In  Equity.      On  bill  for  injunction. 

Bill  for  injunction  by  Mann's  Boudoir  Car  Company  to  restrain  the 
Monarch  Parlor  Sleeping  Car  Company  from  infringement  of  letters  pat- 
ent granted  William  D.  Mann  for  an  improvement  in  compartment  cars 
for  railways,  and  an  improved  system  and  apparatus  for  ventilating  rail- 
way cars. 

Laim  W.  Proet  and  QharUs  0.  Coe^  for  complainant. 

John  L,  S.  Roberta^  for  defendant. 

CoxE,  J.  The  bill  alleges  the  infringement  of  three  letters  patent 
granted  to  William  D.  Mann,  and  now  owned  by  the  complainant.  The 
first  of  these  patents,  No.  122,622,  dated  January  9,  1872,  is  for  an  im- 
provement in  compartment  cars  for  railways.  The  drawings  and  speci- 
fication describe  a  car  constructed  on  the  European  model,  with  isolated 
compartments,  side  doors,  and  a  running  board  for  attendants  extending 
entirely  around  the  car.  At  the  end  of  the  car  is  the  porter's  room, 
which  is  connected  with  each  compartment  by  speaking-tubes  and  wire 
signal-bells.  A  passenger  desiring  to  communicate  with  the  porter  pulls 
the  bell  lever  in  his  compartment  and  jingles  a  bell  in  the  porter's  com- 
partment. The  seventh  claim,  which  alone  is  involved,  is  in  these 
words: 

"(7)  The  arrangement  of  the  bells  or.signal  apparatus,  to  extend  from  each 
of  the  compartments  to  the  porter's  room,  substantially  as  shown  and  de- 
scribed." 

The  defenses  are  non-infringement  and  lack  of  patentable  novelty. 

The  defendant's  cars  are  known  as  parlor  sleeping  cars  and  are  built 
upon  the  American  plan,  substantially  like  the  well-known  Pullman  cars. 
An  electric  push  button  is  placed  near  each  seat,  so  that  the  passengers 
can  summon  the  porter  by  means  of  a  bell  and  indicator  located  at  the 
end  of  the  car.  The  complainant  admits  that,  prior  to  the  alleged  inven- 
tion, lever  pull-bells,  like  those  shown  in  the  drawings  and  specification, 
had  been  used  in  private  houses  and  in  hotels.  They  had  also  been 
used  in  steam-boflts,  not  only  to  enable  the  helmsman  to  communicate 
with  the  engineer,  but  also  to  enable  the  passengers  to  summon  the  ves- 
sel's attendants,  a  beU-pull  being  placed  in  each  state-room  for  that  pur- 
pose. The  record  further  shows  that  the  idea  of  an  electrical  apparatus, 
by  means  of  which  the  passengers  in  a  railway  car  could  signal  the  train- 
man, was  also  old,  for  in  the  patent  granted  to  Prud'homme  in  March, 
1871,  the  inventor  says: 

"  A  button  or  knob  may  be  put.  if  desired,  in  passengers'  compartment,  in 
order  to  allow  in  certain  cases  the  latter  to  call.    *    *    «    A  knob  or  com« 


Digitized  by 


Google 


132  gBDKRATi  EBBOBTBS* 

iDunicator,  placed  within  a  passenger's  carriage,  and  ptit  in  eommunf cation 
vrith  both  wires  passing  underneath,  would  also  cause  a  lingitig  at  both  ends 
of  a  train,  and  thus  put  the  passengers  of  a  compartment  in  communication 
with  the  attendants  of  said  train." 

The  patentee  appears  to  have  been  the  first  to  employ  a  wire  signal- 
bell  to  summon  a  servant  in  a  railway  car;  but  can  it  be  that  it  required 
an  exercise  of  the  inventive  faculties  to  do  this,  in  view  of  the  fact  that 
the  identical  apparatus  had  previously  been  used  for  the  identical  pur- 
pose in  dwelling-houses,  hotels,  and  steam-boats?  The  additional  fact 
should  also  be  remembered  that  similar  signaling  appliances  had  been 
used  in  horse  cars  and  in  railway  cars.  The  only  novel  feature  that  can  by 
the  most  liberal  construction  be  discovered,  is  the  location  of  the  apparatus 
in  railway  cars.  The  operation  is  the  same;  the  result  is  the  same.  If 
it  be  invention  to  place  a  jingle  bell  in  a  passenger  car,  then  each  succes- 
sive applicant  who  finds  a  new  situation  for  such  a  bell  is  entitled  to  the 
rewards  of  an  inventor.  If  this  claim  is  held  to  be  valid,  with  what  con- 
sistency could  a  patent  be  refused  to  a  person  who,  for  the  first  time, 
should  connect  in  a  similar  manner  a  row  of  bath-houses  at  the  sea-side, 
or  the  boxes  in  a  theatre,  or  the  tables  in  a  restaurant?  To  remove  a 
bell  from  the  state-room  of  a  passenger  steamer,  and  place  it  in  the  state- 
room of  a  passenger  car,  requires  no  more  of  the  inventive  faculty  than 
to  take  a  steam-whistle  from  a  tug-boat  and  place  it  on  a  woolen  mill, 
— UQ  more  than  to  place  a  doctor's  speaking-tube  at  the  front  door  of  a 
lawyer.  The  supreme  court  has  over  and  over  again  decided  that  it  was 
not  invention  to  find  a  new  place  for  an  old  device  without  change  in  the 
result,  or  in  the  manner  of  operation.  See  cases  cited  in  Electric  Co,  v. 
Alarm  Cb.,  33  Fed.  Rep.  254.  But  even  if  the  foregoing  views  are  in- 
correct, it  is  quite  clear,  in  view  of  the  state  of  the  art  and  the  minute 
description  of  the  specification,  that  the  claim  must  be  confined,  to  some 
extent  at  least,  to  the  mechanism  and  arrangement  disclosed.  It  would 
be  a  most  unwarranted  expansion  of  the  claim  to  give  it  the  broad  con- 
struction contended  for  by  the  complainant,  which  would  bring  within 
its  scope  every  mechanical  contrivance  by  which  the  porter  in  a  rail^wiy 
car  is  summoned  by  the  passengers. 

The  questions  arising  under  letters  patent  No.  188,991,  granted  to 
William  D.  Mann,  January  8,  1878,  were,  practically,  disposed  of  on 
the  argument.  The  defendant  discontinued  the  use  of  the  reversible  fiap, 
covered  by  the  claim  in  question,  before  the  two  cars,  which  had  the  in- 
fringing couches,  were  placed  at  the  disposal  of  the  public.  The  only 
serious  objection  urged  by  the  defendant's  counsel  against  a  decree  for  an 
injunction  being  given  to  the  complainant  upon  the  t  lird  claim,  was 
that  it  might  affect  the  question  of  co^ts.  The  dispositio  i  which  is  made 
of  the  other  patents  will  remove  this  objection. 

The  third  patent  in  suit,  No.  327,289,  was  granted  to  William  D. 
Mann  September  29,  1885,  for  s^n  improved  system  ai  1  apparatus  for 
ventilating  railway  cars.  The  object  sought  to  be  accor  ipliBhed  by  the 
inventor,  so  far  as  this  controversy  is  concerned,  was  to  provide  the  car 
with  an  even  supply  and  exhaust  of  fresh  warm  air,  froi  i  which  all  dust 
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and  impurities  have  been  removed,  without  danger  of  draft  to  the  pas- 
sengers. The  combination  which  is  described  as  producing  this  result 
consists  of  a  fresh-air  conduit,  a  dust-arrester,  a  closet  which  receives  the 
air,  a  delivery  flue  running  from  the  closet  through  the  car,  a  heater 
within  the  air-closet,  and  heater  pipes  extending  through  the  delivery- 
flue  to  warm  the  air.  The  seventh  is  the  only  claim  alleged  to  be  in- 
fringed.    It  is  as  follows: 

"(7)  In  a  railway-car,  a  fresh-air  conduit,  a  dust-arrester,  a  closet,  and  a  flue 
running  from  the  closet  through  the  car,  and  provided  with  registers,  as  d&k 
scribed,  in  combination  with  a  beater  located  within  said  closet,  and  heating- 
pipes  located  within  said  flue,  all  constructed  and  arranged  as  and  for  the  pur- 
poses set  forth." 

The  defenses  are,  as  before,  lack  of  invention  and  non-infringement. 
None  of  the  prior  patents  show  the  combination  of  this  claim.  The  sep- 
arate elements  were  old,  but  no  one,  before  Col.  Mann,  had  assembled 
them  as  in  the  patent;  no  cue  had  accomplished  a  result  so  satisfactory. 
Every  doubt  should  be  resolved  in  fiivor  of  the  patent,  especially  when 
it  is  remembered  that  the  patentee  has  introduced  a  valuable  and  prac- 
tical improvement  in  car  ventilation,  as  fully  demonstrated  by  the  ex- 
periments made  in  June  last  in  the  presence  of  the  board  of  railroad 
commissioners  of  this  state. 

Does  the  defendant  infringe?  That  the  combination  used  by  the  de- 
fendant has  all  the  elements  of  the  claim,  or  equivalents  therefor,  and 
that  they  perform  substantially  the  same  functions,  is  sufficiently  clear. 
There  are  differences  of  construction  between  this  and  the  complainant's 
apparatus,  but  they  are  matters  of  detail  which  do  not  change  the  essen- 
tial features  of  the  patented  combination.  For  instance,  the  dust-arrester 
diown  in  the  drawings  and  specification  consists  of  a  water-tank  which 
catches  the  larger  cinders  and  particles  of  dust,  and  a  body  of  wet  **  ex- 
celsior," or  similar  material,  through  which  the  air  is  forced  to  complete 
the  filtering  process.  In  the  defendant's  car  the  air  is  forced  through  a 
box  of  wire  netting  filled  with  moistened  sponges.  This  is  the  most  im- 
portant variation,  and  though  at  first  sight  it  may  seem  substantial,  it  is 
thought  there  is  great  force  in  the  suggestion  that  the  inventor  did  not 
intend  to  limit  himself,  in  this  daim,  to  the  precise  form  of  dust-arrester 
shown,  for  the  reason  that  he  employs  the  indefinite  article  in  the  ex- 
pression ^'a  dust-arrester,"  and  also  for  the  reason  that  he  is  careful  to 
specifically  cover  the  ".dust-arresting  tank"  in  other  claims.  The  claim 
in  controversy  is  for  a  combination.  The  defendant  has  appropriated 
the  combination,  except  that  one  element  thereof,  the  dust-arrester,  is 
not  made  precisely  after  the  pattern  of  the  dust-arrester  of  the  patent. 
But  it  performs  the  same  functions  and,  in  all  essential  particulars,  it  is 
the  same.  The  differences  in  the  construction  of  the  closet  and  heater 
are  not  material.  The  question  of  infringement  is  a  perplexing  one,  and 
the  conclusion  that  the  defendant  infringes  has  been  reached  with  cohsidr 
arable  hesitation.  The  rule  which  sustains  the  complainant's  position 
ifi  clearly  stated  in  Machine  Co.  v.  Murphy,  97  U.  S.  120, 125,  as  follows: 
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'*  Except  where  form  is  of  the  essence  of  the  invention,  it  has  but  little 
weight  in  the  decision  of  such  an  issue,  the  correct  rule  being  that,  in  deter- 
mining the  question  of  infringement,  the  court  or  jury,  as  the  case  may  be, 
are  not  to  judge  about  similarities  or  differences  by  the  names  of  things,  but 
are  to  look  at  the  machines  or  their  several  devices  or  elements  in  the  light  of 
what  they  do,  or  what  office  or  function  they  perform,  and  how  they  perform 
it;  and  to  find  that  one  thing  is  substantisdly  the  same  as  another,  if  it  per- 
forms substantially  the  same  function  in  substantially  the  same  way,  to  ob- 
tain the  same  result,  always  bearing  in  mind  that  devices  in  a  patented  ma- 
chine are  different,  in  the  sense  of  the  patent  law,  when  they  perform  differ- 
ent functions  or  in  a  different  way,  or  produce  a  substantially  different  result" 

See,  also,  CantreUy.  Wallick,  117  U.  S.  689,  6  Sup.  Ct.  Rep.  970; 
Loom  Co.  V.  Higgina^  106  U.  S.  580,  598;  Winana  v.  Denmmd^  15  How. 
340;  Sargent  v.  Lamed,  2  Curt.  340. 

The  complainant  is  entitled  to  a  decree  for  an  injunction  upon  the 
third  claim  of  letters  patent  No.  188,991,  and  for  an  injunction  and  an 
accounting  on  the  seventh  claim  of  letters  patent  No.  327,289;  but,  as 
the  defendant  has  been  successful  upon  letters  patent  No.  122,622,  the 
decree  must  be  without  costs.  Trap  Co.  v.  FeUhousen^  22  Blatchf.  169, 
20  Fed.  Rep.  633. 


Enterprise  Manuf'q  Co.  v.  Saroeih?  a  al. 
(Oiretiit  Court,  D.  Conneeiieut.    March  1, 1888.) 

Patents  for  Inventions— Akticipation  by  Prior  Patents— MAcmNES  for 
Mincing  Meat. 

Letters  patent  No.  371,898.  Issued  January  80,  1888,  to  John  G.  Baker,  for  a 
machine  for  mincing  meat,  which  combines  a  casing  corrugated  by  longitu- 
dinal grooves  with  setaining  shoulders,  a  perforated  plate,  a  knife,  operating 
against  the  inner  face  of  the  plate,  and  a  forcing  screw,  the  thread  of  which 
extends  to  and  rotates  with  the  knife,  the  cutting  action  being  produced  by 
the  operation  of  the  knife  on  the  perforated  plate,  are  not  anticipated  by  the 
Miles  patents  of  1861  and  1864,  wnich  combine  a  case  having  spiral  grooves 
near  the  hopper  end,  then  longitudinal  grooves,  a  rotating  shaft  with  spiral 
blades,  and  a  perforated  plate  against  wnich  the  ends  of  the  spirals  revolve, 
in  which  the  principal  part  of  the  cutting  is  done  by  the  revolving  spiral  blades 
in  the  body  of  the  machine. 

Same— By  English  Patent. 

Letters  patent  No.  271,898,  for  a  machine  for  mincing  meat,  describing  a 
combination  consisting  of  a  casing  corrugated  by  longitudinal  grooves  with 
retaining  shoulders,  a  perforated  plate,  a  knife,  operating  against  the  inner 
face  of  the  plate,  and  a  forcing  screw,  the  thread  of  which  extends  to  and  ro- 
tates with  tAe  knife,  the  cutting  action  being  produced  by  the  operation  of 
the  knife  on  the  perforated  plate,  is  not  anticipated  by  the  Dollman  English 
patent  which  combines  a  case  with  a  series  of  horizontal  llnives  at  the  hopper 
end.  with  a  series  of  screw-like  blades  on  a  hollow  shaft  pai  sing  through  them 
the  other  end  of  the  shaft  carrying  an  Archimedean  screw  the  case  termina 
ting  with  a  perforated  plate  through  which  a  solid  shaft  p  isses  and  carries  on 
the  outside  radial  cutting  blades  working  on  the  perfori  ted  |^late.  the  meat 
being  cut  into  small  pieces  by  being  carried  by  the  8crew-| 
the  horizontal  knives  and  thence  carried  by  the  screw  to 
where  it  is  forced  through  the  perforated  plate. 

Same — Infrinobhent. 

The  first,  second,  and  sixth  claim  of  letters  patent  Ki 
John  Q.  Baker  January  80,  1888,  for  a  machine  for  mincin 
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bine  a  casing  corrugated  by  longitudinal  grooves  with  retaining  shoulders,  a 
perforated  plate,  a  knife,  operating  against  the  inner  face  of  the  plate,  and  i| 
forcing  screw,  the  thread  of  which  extends  to  and  rotates  with  the  Isnife,  the 
cutting  action  being  produced  by  the  operation  of  the  knife  on  the  perforated 

Slate,  IS  infringed  by  a  machine  manufactured  under  the  Shaw  patent,  dated 
[arch  9, 1886,  reissue  No.  10,717,  dated  April  27,  1886,  which  is  substantially 
a  copy  of  the  Baker  machine,'  except  that  the  internal  grooves,  though  Ion- 
gitudmal,  describe  a  long  spiral  in  a  direction  contrary  to  that  of  the  feed- 
screw, but  there  is  no  cutting  action  until  the  meat  reaches  the  knife. 
4.  Same— Extent  of  Claim. 

The  tenth  claim  of  letters  patent,  No.  271,398,  for  a  machine  for  mincing 
meat,  describing  the  combination  of  the  casing  and  a  perforated  plate,  ad- 
justable therein,  with  a  feed-screw,  and  with  a  knife  constructed  to  turn  with 
the  screw,  but  otherwise  free  thereon  to  accommodate  itself  to  the  face  of  the 
perforated  plate,  is  limited  to  the  combination  therein  described,  and  is  not 
infringed  by  the  claim  of  the  Shaw  patent  for  a  stationary  plate  and  an  adjust- 
able knife. 
6.  Same— Patentability— Invention. 

The  thirteenth  claim  of  letters  patent  No.  271,898,  issued  to  John  G.  Baker, 
for  a  machine  for  mincing  meat,  describing  a  knife  constructed  to  turn  with 
the  feed-screw,  but  removable  therefrom  for  the  purposes  of  repair,  ia  void, 
there  being  nothing  akin  to  invention  about  it. 

In  Equity.     On  bill  for  injunction  and  accounting. 
Charles  Howson  and  Chas.  E.  Mtchell,  for  plaintiff. 
John  K.  Beach  and  Benj.  F.  Thurston^  for  defendants. 

Shipman,  J.  This  is  a  bill  in  equity  to  restrain  the  defendants  from 
the  allied  infringement  of  the  first,  second,  sixth,  tenth,  and  thirteenth 
claims  of  letters  patent  No.  271,  398,  dated  January  30,  1883,  to  John 
G.  Baker,  for  improvements  in  mechanism  for  cutting  up  plastic  or  yield- 
ing substances.  Upon  a  motion  for  a  preliminary  injunction  in  this  case, 
the  first  and  second  claims  of  the  patent,  the  history  of  the  art,  so  far  as 
then  disclosed,  and  the  patentability  of  the  invention  were  examined. 
Manufacturing  Co  v.  Sargent^  28  Fed.  Rep*  185.  It  is  not  necessary  to 
repeat  the  facts  or  the  conclusious  which  were  stated  in  the  opinion 
upon  that  motion.  The  case  has  now  been  prepared  with  great  care  and 
has  been  argued  with  equal  ability.  The  only  important  prior  patent 
which  was  not  used  upon  the  motion,  and  which  is  now  in  the  case,  is 
the  Miles  patent  of  1861.  In  the  fact  that  the  principal  reliance  for  the 
cutting  of  the  meat  is  upon  the  stationary  and  moving  cutters  in  the  body 
of  the  machine,  before  the  meat  is  delivered  to  the  perforated  plate,  the 
device  does  not  differ  from  the  Miles  patent  of  1864.  The  manner  in 
which  the  cutting  is  performed  in  the  earlier  machine  differs  from  the 
operation  of  the  cutting  knives  of  the  later  patent.  The  case  is  smaller 
at  the  delivery  end  than  at  the  hopper  end,  and  has  inside  of  it,  at  the  hop- 
per end,  spiral  grooves  which  occupy  about  half  the  length  of  the  case,  the 
other  half  towards  the  delivery  end  having  longitudinal  grooves.  The  ro- 
tating shaft  has  spiral  blades,  the  edges  of  which  and  the  edges  of  the  longi- 
tudinal ribs  slide  past  each  other,  like  the  edges  of  a  pair  of  shears,  and  the 
two  edges  constantly  cut  or  shear  the  meat  as  it  passes  from  one  rib  to  the 
next.  At  the  extreme  end  of  the  machine  is  a  perforated  plate  against 
which  the  ends  of  the  .spirals  move,  the  openings  in  the  plate  being 
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sharpened  on  one  side,  and  some  cntting  is  accomplished  by  the  blade 
ends  of  the  spirals  against  these  sharpened  edges,  but  the  principal  part 
is  done,  as  in  the  Miles  patent  of  1864,  by  the  revolving  blades  or  knives 
in  the  body  of  the  machine.  There  is  no  difiference  in  the  principle  up- 
on which  tiie  two  Miles  machines  operate, — ^that  of  a  cutting  action  upon 
the  meat  before  it  reaches  the  perforated  plate.  As  will  be  more  fully 
stated  hereafter^  the  fiaker  machine  abandoned  cutting  action  by  the  aid 
of  cutters  around  the  shaft,  and  relied  upon  a  rotating  knife  on  the  inside 
of  the  perforated  plate;  and,  while  it  is  true  that  the  blunt  ends  of  the 
Miles  spirals  of  the  patent  of  1861  moving  against  the  sharpened  edges 
of  its  perforated  plate  accomplished  some  cutting,  there  is  no  analogy 
between  that  sort  of  cutting  action  and  that  produced  by  a  revolving 
kriife  blade  passing  over  the  edges  of  a  perforated  plate.  The  Baker  ma- 
chine is  not  so  palpable  an  improvement  over  the  Miles  patent  of  1861 
as  it  is  over  the  Miles  patent  of  1864,  but  it  is  an  improvement  of  the 
same  kind,  which  introduced  a  new  operating  principle  into  the  machine, 
and  evinced  invention. 

As  much  more  time  was  spent,  upon  this  hearing,  in  the  discussion 
of  the  DoUman  English  patent  than  was  given  to  it  upon  the  hearing  of 
the  motion,  the  device  of  that  patent  requires  especial  mention.  The  case 
has  a  smooth  interior,  and  a  series  of  horizontal  knives  at  the  hopper  end, 
which  extend  about  half  the  length  of  the  case.  At  the  hopper  end  of 
the  hollow  shaft,  within  the  case,  is  a  series  of  oblique  or  screw-like 
blades,  which,  on  the  rotation  of  the  shaft,  pass  between  the  fixed  knives. 
The  other  part  of  the  shaft  carries  an  Archimedean  screw,  having  nearly 
the  same  diameter  as  the  interior  of  the  cylinder.  "  That  end  of  the  case 
in  which  the  Archimedean  screw  is  situated  is  closed  by  a  plate  of  hard- 
ened and  tempered  steel,  having  in  it  a  series  of  either  circular  or  oblong 
holes,  the  sides  of  which  are  inclined  to  either;  the  smaller  diameter  of 
the  holes  being  on  the  external  side  of  the  plate.  The  end  of  the  solid 
internal  axis  (within  the  hollow  shaft)  projects  through  the  center  of  this 
plate,  and  carries  one,  two,  or  more  radial,  or  nearly  radial,  cutting 
blades,  working  closely  upon  the  perforated  steel  plate  closing  the  case." 
The  meat  is  carried  by  the  rotating  blades  against  the  fixed  knives,  and 
is  cut  into  small  pieces,  which  are  carried  by  the  screw  to  the  end  of  the 
case.  The  intent  of  the  inventor  was  that  these  pieces  should  be  forced 
through  the  holes  in  the  plate,  and  that,  as  they  were  forced  through, 
the  rotating  blades  passing  rapidly  over  the  plate  should  form  cutters 
with  the  sharp  edges  of  the  holes  and  mince  the  material.  The  patent 
also  says:  "The  perforated  plate,  and  cutters  working  against  it,  may  be 
used  alone  for  effecting  the  mincing,  instead  of  in  combination  with  the 
rotating  blades  and  fixed  horizontal  knives,  as  described."  The  patentee 
mounts  his  rotary  knife,  which  is  outside  the  perforated  plate,  upon  a 
shaft,  independent  of  the  feeding  screw,  in  order  that  the  knife  may  be 
enabled,  by  suitable  gearing,  to  rotate  at  a  higher  rate  of  speed  than  that 
at  which  the  feed-screw  operates.  This  characteristic  is  not  deviated 
from  in  the  difierent  forms  of  machine  which  he  suggests.  The  defend- 
ant seeks  to  maintain  that  if,  discarding  the  independent  gearing,  the  ma- 
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chine  is  constructed  in  accordance  with  the  alternative  method  which  is 
suggested  in  the  patent,  viz.,  by  the  use  of  the  perforated  plate  and  cut- 
ters alone,  it  will,  although  the  cutter  is  on  the  outside  of  the  plate^  be 
such  an  approximation  to  the  Baker  device  that  the  latter  possesses  no 
patentable  novelty.  If,  having  discarded  the  independent  gearing  and 
the  cutting  mechanism  inside  the  casing,  the  machine  is  constructed  in 
other  respects  in  accordance  with  the  specification,  it  is  admitted  that  it 
would  be  a  failure.  It  requires  the  presence  of  ribs  upon  the  inside  of 
the  case,  and  of  a  screw  which  is  adapted  to  co-act  with  the  case,  and  is 
therefore  a  forcing  screw,  to  enable  the  Dollman  machine  to  operate 
with  alleged  success.  Upon  its  success,  as  thus  modified,  there  is  a  clear 
divergence  of  opinion,  but  I  leave  that  question  undecided,  for  I  have 
no  doubt  that  the  gap  between  DoUman's  patent  and  success  was  so  great 
that  it  could  not  be  bridged  except  by  the  aid  of  invention.  The  patent 
contains  another  alternative  suggestion,  as  follows:  ''A  plate  with  a  se* 
ries  of  radial  slits  may  be  substituted  for  the  perforated  plate,  represented 
in  the  drawings,  and,,  in  place  of  the  rotating  knife  or  knives,  a  perfor- 
ated rotating  disk  may  be  used."  The  defendants  construe  this  sugges- 
tion to  mean  that  a  sharp  stationary  four-bladed  knife  may  be  substi- 
tuted in  the  place  of  the  perforated  plate,  and  that  a  revolving  perforated 
plate  takes  the  place  of  the  rotating  knife  so  that  the  meat  is  cut  by  the 
knife  against  the  inner  face  of  a  perforated  plate,  and  one  of  the  defects 
in  Dollman's  first  alternative  suggestion,  that  of  forcing  meat  which  is 
uncut  through  a  series  of  small  holes,  is  thus  avoided.  The  suggestion 
which  the  patentee  makes  is  not  clearly  enough  given  to  enable  any  body 
to  determine  with  accuracy  how  he  meant  that  the  cutting  should  be  ef- 
fected, and  one  can  only  admire  the  ingenuity  which  evolved  the  cutter 
of  the  exhibit  out  of  'Hhe  series  of  radial  slits"  of  the  patent.  To  make 
this  modification  work  successfully,  it  is  also  necessary  to  use  a  screw 
which  shall  co-operate  with  the  case  and  force  the  meat  along  in  its  path. 
From  this  more  careful  examination  of  the  Dollman  patent  I  do  not  per- 
ceive any  reason  to  change  my  former  opinion  that  it  neither  anticipated 
the  Baker  patent,  nor  deprived  the  Baker  device  of  its  right  to  be  styled 
an  invention. 

The  sixth  claim  of  the  Baker  patent  which,  with  the  first  and  second 
claims,  describes  the  device  as  a  whole,  is  as  follows: 

**{6)  The  combination  of  a  casing,  E,  having  internal  longitudinal  grooves, 
each  of  which  is  Inclined  on  one  side,  and  presents  an  abrupt  retaining  shonl- 
der  on  the  other,  with  a  perforated  plate,  knife,  and  feeding  screw,  as  set 
forth.'' 

The  main  object  of  the  patentee  was  to  construct  a  machine  which 
should  get  rid  of  the  supposed  necessity  of  preliminary  cutting  or  chop- 
ping knives,  and  rely  for  its  cutting  character  entirely  upon  the  plate  and 
knife  at  the  end  of  the  casing.  Thus  the  patentee  said  in  his  specifica- 
tion: 

** A  perforated  plate  and  a  knife  have  been  used  in  a  cutting  machine,  but 
in  combination  with  preliminary  cutting  or  chopping  knives,  moving  and 
stationary,  acting  independently  of  the  plate*  for  mincing  meat  before  il 
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reached  the  stfid  plate  in  a  minced  condition,  tlie  plate  and  knife  being  in  this 
case  for  the  purpose  of  preventing  the  escape  of  large  lumps  which  may  liave 
escaped  the  action  of  the  preliminary  chopping  knives.  In  my  invention,  re- 
liance for  cutting  up  the  substance  is  placed  entirely  on  the  plate  and  knife 
and  a  device  for  imparting  direct  pressure  to  a  crude  uncut  substance  against 
the  plate  without  any  action  on  the  substance  duiing  its  passage  to  the  plate, 
excepting  that  for  effecting  the  desired  pressure,  the  aim  being  to  cut  up  the 
substance  to  uniform  or  nearly  uniform  sizes,  a  result  which  cannot  be  at* 
tained  when  there  are  intervening  choppers  to  cut  the  substance  up  to  differ- 
ent sizes,  large  and  small. " 

But  it  does  not  follow  that  the  patentee  meant,  or  that  his  patent  is 
to  be  fairly  construed  as  meaning,  that  the  meat  was  to  come  to  the  plate 
in  a  condition  in  which  no  rubbing  or  no  abrasion  or  no  disintegration 
had  taken  place.  He  simply  meant  that,  in  contrast  with  the  Miles  ma* 
chine,  there  was  no  cutting  action  in  his  device;  that  no  reliance  was 
placed,  for  cutting  up  the  meat,  upon  anything  else  than  the  plate  and  the 
knife;  and  that  the  mass  was  forced  to  the  plate  without  any  other  dis- 
turbance of  its  integrity  than  was  incident  to  the  forcing  process.  The 
screw  must  co-act  with  the  case,  in  order  to  force  the  meat  along,  and 
therefore  there  is  necessarily  a  rubbing,  an  abrasion,  and  a  consequent 
disintegration  of  the  meat.  As  was  said  in  the  former  decision,  "The 
language  of  the  patentee  was  used  with  reference  to  the  cutting  qualities 
of  the  Miles  knives,  as  compared  with  the  non-cutting  qualities  of  the 
screw,"  and  there  was  no  intention  either  to  provide  against,  or  to  in- 
form the  public  that  he  had  provided  against,  abrasion  of  the  meat.  The 
preliminary  non-cutting  characteristio  of  the  invention  is  specifically 
mentioned  in  the  first  claim,  and  is  to  be  recognized  as  existing  in  the 
construction  of  tlie  second  and  sixth  claims.  The  first  obiim  includes 
a  non-cutting,  forcing  device;  whether  piston  or  screw,  is  immaterial. 
The  second  claim  confines  the  non-cutting,  forcing  device  to  a  forcing 
screw,  irrespective  of  the  particular  shape  of  the  ribs  or  of  the  device 
which  enables  the  screw  to  co-operate  with  the  case.  The  sixtli  claim 
compels  the  casing  to  have  the  described  internal  longitudinal  grooves. 
.  The  question,  and  the  important  one  in  the  case,  iu  regard  to  infringe- 
ment of  the  first,  second,  and  sixth  claims  remains  to  be  considered. 
The  defendants'  machine  is  made  in  accordance  with  reissued  letters  pat- 
ent No.  10,717,  dated  April  27,  1886;  the  original  having  been  dated 
March  9,  1886,  to  John  H,  Shaw,  assignor  to  the  defendant  corporation. 
The  patented  portion  of  the  machine  was  its  adjustment  of  the  cutters 
with  relation  to  the  perforated  plate.  With  reference. to  the  first,  sec- 
ond, and  sixth  claims,  it  is  substantially  a  copy  of  the  Baker  cutter,  ex* 


icept  that  while  the  internal  grooves  of  the  Baker  casing 


internal  grooves  or  ribs  of  the  defendants'  device,  thon  ;h  longitudinal, 
describe  a  long  spiral  in  a  direction  contrary  to  that  o  the  feed-screw. 
Upon  the  hearing  of  the  motion,  the  defendants  claime  .  that  their  ma- 
chine was  adapted  to  cut,  and  did  cut,  the  meat,  befoi  j  it  reached  the 
perforated  plate,  in  consequence  of  the  action  upon  it  ( f  the  spiral  ribs 
in  conjunction  with  the  blades  of  the  screw,  and,  without  conmiitting  my* 
self  definitely  to  a  conclusion,  it  seemed  to  me  that  ther  i  was  a  shearing 
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action  upon  the  meat,  between  the  edges  of  the  spiral  ribs  and  the  re- 
volving screw-blades,  like  that  of  a  powerful,  dnll.pair  of  shears.  Con^ 
siderable  oral  testimony  has  been  taken  upon  this  question.  The  silent 
evidence  which  the  Shaw  patent  furnishes  against  its  owners  in  this  con* 
tentlon,  is  noticeable.  The  invention  was  made  as  an  improvement  upon 
the  Baker  cutter.  The  patentee  substantially  so  said  in  his  specifica- 
tion, and  he  says  also  therein  that  the  principal  object  of  the  invention 
was  to  make  a  ready  and  easy  adjustment  of  the  cutter,  with  relation  to 
the  perforated  plate.  Although-  he  describes  the  construction  of  the 
spiral  ribs,  and  says  that  they  run  towards  the  perforated  plate,  the  in- 
clination of  thread  being  by  preference  about  45  degrees,  or  considerably 
greater  than  the  inclination  of  the  spiral  rib  of  the  screw,  he  says  noth- 
ing in  the  description,  or  in  the  claims,  about  the  cutting  action  of  the 
ribs,  but  leaves  it  to  be  inferred  that  the  cutting  is  done  entirely  by  the 
cutters  at  the  plate.  The  patent  was  drawn  by  one  of  the  most  accom- 
plished patent  solicitors  in  the  country,  and  it  Is  impossible  that  he 
should  have  received  any  instructions  from  the  patentee  in  regard  to  the 
cutting  feature  of  the  spiral  ribs  and  screw.  It  is  almost  impossible  that 
the  inventor  should  have  supposed  that  his  device  possessed  this  import- 
ant difference  from  the  Baker  device,  and  not  have  communicated  his 
opinion  to  his  solicitor.  The  Shaw  patent  signifies  that,  if  the  device  has 
an  intermediate  cutting  action,  such  action  was  discovered  by  the  in- 
ventor after  the  date  of  the  application  for  the  patent.  Contrary  to  my 
former  leaning,  I  now  think  that  the  shearing  action  does  not  exist  in  the 
defendants'  machine;  certainly  not,'  whet  it  is  treated  in  the  usual  and 
natural  way.  There  is  a  shearing  action  in  the  Miles  machine  of  1861, 
which  has  longitudinal  ribs  upon  theca^e,'and  rotating,  jlades  of  very 
long  spiral,  and  in  which  the  edge  of  one  blade  passes  the  edge  of  the 
other,  the  two  blades  forming  an  acute  angle- with  each  other.  In  the 
defendants  and  in  the  Blake  machines,  the  longitudinal  ribs  are  about 
at  a  right  angle  to  the  circumferential  spirals  of  the  screw,  and  when  the 
screw  turns,  the  meat  is  wiped  around  across  the  shoulders  of  the  grooves, 
the  fEices  of  the  blades  of  the  screw  sliding  upon  the  faces  of  the  ribs, 
and  the  object  of  the  shoulders  not  being  to  cut,  but  to  prevent,  the  meat 
from  merely  turning  around  in  the  screw,  and  to  assist  it  in  its  forward 
movement.  There  is  the  same  kind  of  grinding  or  disintegrating  action 
in  the  two  machines  when  the  plastic  meat  is  rubbed  against  the  shoul- 
ders of  the  corrugations,  but  there  is  no  shearing  or  cutting  action  as  the 
meat  pursues  its  path  to  the  cutter. 
The  10th  and  13th  claims  are  as  follows: 

"(10)  Tbe  combination  of  the  casing  and  a  perforated  plate,  adjustable 
therein,  with  a  feed-screw,  and  with  a  knife  constructed  to  turn  with  the 
screw,  but  otherwise  free  thereon  to  accommodate  itself  to^  the  face  of  the 
perforated  plate,  substantially  as  set  forth." 

''  ( 13)  the  combination  of  the  casing,  E,  closed  at  one  end,  and  having  a  de- 
tachable perforated  plate  at  the  opposite  end,  with  a  feed-screw,  and  a  knife 
constructed  to  turn  with  the  said  screw,  but  removable  therefrom  after  de- 
taching the  plate,  as  set  forth." 
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These  are  a  portion  of  fhe  claims  of  small  value,  which  seem  to  have 
been  inserted  for  the  purpose  of  covering  every  possible  patentable  feat- 
ure of  the  invention.  The  tenth  claim  is  for  the  purpose  of  covering  the 
rocking  motion  of  the  screw  against  the  perforated  plate,  by  which  it 
adapts  itself  to  the  face  of  the  plate.  In  the  defendants'  machine,  this 
rocking  motion  exists,  but  their  plate  is  not  adjustable;  their  knife  is  ad- 
justable, and  the  plate  is  stationary.  I  think  that  this  daim,  which  is 
merely  for  the  purpose  of  protecting  one  of  the  minor  details  of  the 
Baker  machine,  is  to  be  strictly  construed;  and,  as  it  requires  that  the 
plate  should  be  adjustable,  and  as  the  defendants'  machine  has  no  adjust- 
able plate,  the  claim  is  not  infringed.  I  cannot  conceive  any  patentable 
invention  in  the  thirteenth  daim.  It  is  said  by  the  plaintiff  to  relate  to 
the  mounting  of  the  knife  upon  the  end  of  the  screw  in  such  a  manner 
as  to  be  readUy  removable  and  detachable  for  the  purposes  of  repair  upon 
the  removal  of  the  perforated  plate.  I  suppose  that  the  plaintiffs'  theory 
of  the  nature  of  the  claim  is  a  correct  one,  but  I  can  see  nothing  which 
is  akin  to  invention  in  the  manner  in  which  the  knife  is  mounted  upon 
the  screw. 

Let  there  be  a  decree  for  an  accounting  and  an  injunction  against  the 
infringement  of  the  firsti  second|  and  sixth  claims. 


The  Leo. 

Thb  Eleanob. 

The  Leo  v.  The  Elbakob. 

The  Eleanob  v.  The  Leo. 

(Diitria  Court,  D.  South  OaroHna.    Febraary  S,  1888.) 

CoLLiBiOH— Between  Schoonbk.  While  Waiting  por  Pilot,  and  Pilot-Boat. 
After  a  pilot-boat  has  put  ofif  a  pilot  in  a  skiff  for  a  schooner,  it  is  the  duty 
of  the  schooner  to  wait  for  the  skiff,  and  it  is  the  daty  of  the  pilot-boat  to 
keep  out  of  the  way  of  the  schooner.  80,  where  a  collision  occurs  between 
the  pilot-boat  and  the  schooner  while  so  waiting,  the  pUot-boat  is  in  f  ault»  and' 
responsible  for  the  damages  which  may  ensue. 

In  Admiralty.     Libel  and  cross-libel  for  damages. 
McOrady,  Sons  &  Bacot,  for  the  Leo. 
L  N.  Naihans,  for  the  Eleanor. 

SiMONTON,  J. "  These  are  a  libel  and  cross-libd  for  a  collision  occur* 
ring  off  the  bar  of  Port  Royal. 

On  the  morning  of  1st  December  last,  the  three-mast  schooner  Mea- 
ner, bound  for  Port  Royal,  was  spoken  by  the  pilot-boat  Leo.  It  being 
at  that  time  of  the  morning — 6:30  a.  m. — ^quite  dark,  the  pilot  instructed 
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ihe  schooner  to  lay  to  until  daylight,  when  he  would  put  a  pilot  6n 
board  o^  her.  After  speaking  the  Eleanor  the  Leo  tacked  out  to  sea  in 
order  to  turn  and  get  up  to  her.  On  coming  back  to  the  place  where 
the  Eleanor  had  been,  she  found  that  the  schooner  had  gone  on,  and 
had  crossed  and  was  just  within  the  north  breaker,  still,  however,  on  the 
bar.  The  master  of  the  Eleanor  says  that  he  attempted  to  lie  to;  but 
the  sea  was  very  high,  the  wind  was  blowing  a  gale  from  N.  N.  E.,  and 
this,  with  the  heavy  flood-tide  sweeping  westward,  caused  his  vessel  to 
drift  so  much  that  he  feared  that  he  would  get  to  leeward  of  the  bar. 
For  this  reason,  after  waiting  some  20  minutes,  he  went  in.  The  pilot 
pursued  the  schooner,  and  overtook  her  within  the  north  breaker. 
Coming  in  around  her  stern  the  Leo  lay  nearly  abreast  of  the  Eleanor, 
under  her  lee,  quite  dose,  and  again  hailed  her,  offering  a  pilot.  The 
offer  was  accepted.  A  skifif  was  put  out  from  the  Leo  with  a  pilot,  who 
reached  the  side  of  the  Eleanor.  The  sea  was  very  high.  Before  the 
pilot  could  get  aboard  the  collision  occurred. 

In  their  effort  to  explain  how  it  did  occur,  the  crews  of  the  Leo  and 
of  the  Eleanor  give  accounts  of  the  occurrence  which  cannot  be  recon- 
ciled. The  crew  of  the  Eleanor  say  that  when  the  pilot  put  off  in  the 
skiff  to  come  to  her,  she  was  on  the  starboard  tack,  forging  ahead. 
That  the  skiff,  finding  it  difficult  to  catch  up  with  her,  her  sails  were 
hauled,  and  she  was  brought  nearer  to  the  wind  j  so  as  to  lessen  her  speed. 
That  the  Leo  then  went  out  on  her  starboard  tack,  then  tacked  again 
and  came  on  her  port  tack,  steering  as  if  to  pass  across  the  bow  of 
the  schooner.  Fearing  a  collision  if  this  should  be  attempted,  the  mas- 
ter of  the  Eleanor  drew  her  sails  a  little  more,  and  brought  her  nearer 
to  the  wind,  so  as  to  give  a  chance  to  the  Leo  to  pass.  The  Leo 
came  down  on  the  Eleanor,  and,  despite  of  the  effort  of  the  master  of 
the  Leo  to  avert  a  collision  by  lowering  his  mainsail,  the  latter  struck  the 
former  at  about  a  right  angle  at  the  mizzen  rigging.  All  the  crew  of  the 
schooner  and  her  master  swear  that,  from  the  time  of  the  approach  of 
the  Leo  up  to  and  including  the  moment  of  collision,  the  schooner  was 
on  her  starboard  tack,  moving  slowly  ahead.  On  the  other  hand,  all 
the  crew  and  the  pilots  of  the  Leo  swear  that,  after  the  skiff  had  left 
the  Leo,  and  she  had  gone  off  on  the  starboard  tack,  she  came  upon  the 
port  tack.  As  she  did  so  they  saw  the  schooner  also  on  the  port  tack. 
That  the  Leo  at  once  followed  her  for  the  purpose  of  picking  up  the  skiff, 
and  was  astern  of  her,  a  little  to  leeward,  about  300  yards.  When  the 
Leo  got  about  50  yards  from  the  schooner  she  found  the  latter  coming 
rapidly  astern  down  on  her,  and  before  she  could  get  out  of  the  way,  and 
in  despite  of  every  effort  to  do  so,  the  schooner  came  crashing  on  her. 
They  also  all  say  that  the  schooner  had  stem  way  on  her  when  the  skiff 
reached  her,  and  did  not  go  ahead  at  all.  They  explain  this  by  the  facts 
that  the  wheel  of  the  schooner  had  been  becketed,  and  had  been  left 
alone,  and  by  the  further  fact  that  the  master  of  the  Eleanor  had  managed 
his  sails  unskiUfuUy. 

It  is  not  necessary  to  attempt  to  explain  this  contradiction,  nor  to 
decide  between  them  which  story  is  most  credible.     According  to  the 
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Statement  of  the  crew  and  pilots  of  the  Leo,  the  schooner  was  lying  to« 
waiting  for  a  pilot  to  board  her,  as  she  was  bound  to  do.  The  Leo,  hav- 
ing sent  the  pilot,  could  go  where  she  pleased.  She  determined  to  ga 
back  to  the  schooner  to  pick  up  her  skifiT.  For  this  purpose  she  put 
herself  on  a  course  following  the  Eleanor,  immediately  astern  of  hejr. 
She  was  bound  to  keep  out  of  the  way  of  the  Eleanor.  The  Eleanor  was 
as  close  to  the  wind  as  she  could  get,  waiting,  and  being  bound  to 
wait,  in  response  to  a  lawful  summons.  The  pilot-boat  was  free.  The 
rule  of  navigation  is  imperative.  .  Applying  rules  17  and  22  (Rev.  St. 
823)  it  was  the  duty  of  the  Leo  to  keep  out  of  the  way.  As  the  Leo 
failed  to  observe  these  rules,  she  was  in  fault,  and  by  her  own  admission. 
It  is  ordered  that  the  libel  of  the  Leo  be  dismissed,  with  costs.  Let 
it  be  referred  to  the  clerk  of  this  court,  as  special  master,  to  inquire 
and  report  the  items  of  damage  sustained  by  the  schooner  Eleanor. 


The  Marceua  Ann. 

Blades  v.  The  Marceua  Ann* 

{OircuU  Court,  2>.  Maryland.    November  22, 1887.) 

Maritimb  Liens— Under  State  Statutes— Priorities— Work  and  Labor- 
Separate  Contract. 

Under  Code  Md.  art.  67,  giving  (section  44)  a  lien  upon  certain  vessels  for 
materials  furnished  and  work  done  upon  such  vessels,  but  providing  (section 
48)  that  the  lien  "shall  not  entitle  the  claimant  to  preference  over  creditors  or 
claimants  secured  by  mortgage  or  bill  of  sale  properly  executed  and  recorded 
before  the  claim  to  be  secured  by  such  lien  shall  have  accrued,*'  where  there 
is  no  entire  contract  for  the  repairing  of  a  vessel,  but  the  repairs  are  done 
from  day  to  day  upon  the  orders  of  the  owner,  only  such  repairs  will  have 
preference  over  a  mortgage  duly  executed  and  recorded  as  were  done  prior  to 
the  date  of  the  recording  of  such  mortgage. 

In  Admiralty.     On  appeal  from  district  court. 

Thomas  S.  Baer  and  WtUiam  P.  Lyons^  for  appellant  mortgagee. 

Thomaa  S,  Hodsouy  for  appellee  lienor. 

Bond,  J.  The  facts  in  this  case  are  that  on  the  6th  of  October,  1886, 
the  schooner  Marcelia  Ann  was  libeled  in  the  district  court  for  wages. 
By  order  of  the  court  under  that  libel  she  was  sold,  and  after  the  pay- 
ment of  the  seamen's  wages  found  to  be  due,  the  remainder  of  the  pro* 
ceeds  of  sale  were  paid  dnto  the  registry  of  the  court  for  distribution  to 
proper  claimants.  The  schooner  was  the  property  of  George  S.  Hol- 
land. The  remaining  proceeds  are  now  claimed  by  Sumner  W.  Dana, 
by  virtue  of  a  lien  under  a  Maryland  statute  relating  to  liens  for  work 
and  labor,  and  by  George  S.  McCready,  under  a  mortgage  from  George 
S.  Holland,  properly  executed  and  recorded  on  the  17th  of  June,  1884. 
The  first  item  in  the  account  for  which  a  lien  is  claimed  is  of  June  5, 
1884,  and  the  last  is  dated  Oct.  17,  1884. 
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The  statute  under  which  the  lien  for  repairs  is  claimed  is  found  in 
Rev.  Code,  art.  67,  §|  44-48,  which,  after  providing  for  a  lien  upon 
vessels  for  materials  furnished  and  work  done  upon  vessels  navigating  the 
Chesapeake  bay  and  its  tributaries,  provides  that  such  lien  shall  not  en- 
title the  claimant  to  preference  over  creditors  secured  by  mortgage  prop- 
erly executed  and  recorded  before  the  lien  daim  shall  have  accrued. 
Section  48,  art.  67.  Section  44  gives  to  parties  furnishing  materials  or 
labor  a  lien  on  the  vessel  for  all  debts  due.  In  this  case  there  was  no 
entire  contract  for  the  repair  of  the  vessel.  From  all  that  can  be  gath- 
ered from  the  record  the  claimant  was  to  do  such  repairs  upon  the 
vessel  as  from  day  to  day  were  discovered  to  be  necessary,  and  which 
he  was  directed  by  the  owner  to  make.  At  the  end  of  the  day  the 
cost  of  what  was  done  in  the  way  of  furnishing  material  or  labor  was 
due  and  payable.  The  claimant  could  have  stopped  work  at  the  end 
of  a  day  or  week  without  any  breach  of  contract,  and  the.  owner  could 
have  directed  him  tocease,  without  liability  for  a  breach,  at  any  time. 
There  appears  to  have  been  nothing  in  the  contract  to  make  it  necessary 
for  the  claimant  to  go  to  the  expense  of  providing  before  hand  material 
for  repairs.  The  labor  and  materials  were  furnished  die  in  diem  and  on 
the  17th  of  June,  when  the  mortgage  was  recorded,  all  that  was  due  or 
had  "accrued"  was  what  had  been  furnished  or  wrought  up  to  that  time. 
Certainly  no  action  could  then  have  been  maintained,  for  anything  that 
appears  in  this  record,  by  the  claimant  against  either  the  ship,  or  the 
owner  of  it,  for  material  or  labor  furnished  after  that  date.  This  is  not 
a  maritime  lien.  If  it  were,  it  might  be  argued  that  the  repairs  done 
after  the  mortgage  were  done  for  the  mortgagee's  benefit,  or  that,  as  he 
knew  ot  them,  and  the  mortgage  gave  him  title,  he  could  be  held  as 
owner.  But  this  lien  is  a  statutory  remedy,  and  gives  to  the  claimant 
no  priority  beyond  that  which  its  plain  language  implies;  and  as  it  ex- 
pressly provides  (section  48)  that  the  lien  shall  be  for  such  claim  only 
as  had  accrued  at  the  time  of  the  recording  of  the  mortgage,  courts  are 
not  at  liberty  to  extend  its  operation  further. 

Our  attention  has  been  called  to  the  fact  that  the  construction  given 
to  the  mechanics'  lien  law  relating  to  buildings  is  that  it  gives  a  lien  for 
all  debts  contracted  for  work  done,  notwithstanding  an  intermediate 
mortgage  after  the  commencement  of  the  building.  But  this  is  by  stat- 
ute. Section  15,  art.  67,  so  provides,  and  the  legislature  having  seen 
fit  to  make  this  difference  between  liens  upon  buildings  and  those  upon 
vessels,  we  have  no  alternative  but  to  carry  out  its  intentions. 

It  is  therefore  determined  that  the  fund  in  court  is  liable  for  all  ma- 
terial and  labor  furnished  up  to  and  including  the  17th  of  June,  as  ap- 
pears by  the  account  filed,  and  the  remainder,  after  payment  of  costs, 
belongs  to  the  mortgagee.     And  a  decree  will  be  passed  accordingly. 
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The  Malta,* 

The  Malta  v.  Seven  Hundred  Tons  ov  Chalk. 

{District  Court,  B.  D.  Penntylvania.    January  81, 1888.) 

Shipping— Dbmtjkragb— Attachments. 

A  claim  against  the  cargo  for  demurrage  will  be  allowed  for  delay  caused 
by  the  lasuiDg  of  attachments  under  conflicting  claims  to  it. 

In  Admiralty. 

Charles  QibbonSf  Jr.^  for  libelant. 

Adams  &  Edmwndf^  for  respondent. 

Sutler,  J.  There  is  no  dispute  about  the  freight  claimed.  The  libel- 
ant is  dearly  entitled  to  demurrage.  She  is  not  in  any  way  responsible 
for  the  delay.  She  had  a  lien  for  the  freight  and  demurrage  on  the  cargo, 
and  was  not  interested  in  the  dispute  over  it.  She  had  a  right  to  hold 
it  until  paid.  The  parties  claiming  the  cargo  having  chosen  to  dispute 
about  it,  and  thus  create  delay,  they  must  bear  the  consequence.  To 
cast  the  loss  on  the  libelant  would  be  grossly  unjust.  She  was  not  blam- 
able  for  refusing  to  discharge  on  a  filthy  wharf  at  the  marshal's  request. 
Had  she  so  discharged  she  would  have  incurred  risk  of  liability  for 
damage,  as  well  as  risk  of  losing  her  proper  charges,  by  injuring  the  mer- 
chandise to  which  she  must  look  for  payment.  The  sum  claimed  for 
delay,  however,  is  too  great.  How  much  should  be  allowed  per  day,  the 
evidence  does  not  render  certain.  The  number  of  days  properly  charge- 
able I  find  to  be  16.  Starting  with  October  11th,  seven  days  are  allowed 
for  unloading  the  chalk.  As  the  vessel  was  not  docked  until  after  9  o'clock 
in  the  morning,  a  full  day's  work  could  not  be  done  on  that  day.  The 
intervening  Sunday  must  be  thrown  out,  and  one  day  allowed  for  unload- 
ing the  cement.  This  leaves  16  days  for  which  the  respondent  is  liable — 
the  unloading  of  the  entire  cargo  having  been  completed  by  the  fourth 
of  November,  inclusive.  What  rate  of  compensation  per  day  should  be 
allowed  must  be  referred  to  a  commissioner,  unless  the  parties  can  agree 
respecting  it. 

'Reported  by  0.  Berkeley  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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Stein  v.  Bienville  WateetSupply  Co. 

{Circuit  Court,  8.  D.  Alabama,    March  7, 188a) 

L  Ck)K8TiTnnoNAL  Law— Monopolies  and  PBiYiLBosa— Water  Companies. 
The  city  of  Mobile,  having  acquired  by  purchase  or  forfeiture  the  fran- 
chises and  plants  of  two  water  companies  chartered,  respectively,  in  18^  and 
1887,  entered  into  a  contract  in  1840  with  one  8., whereby,  in  consideration  of 
certain  covenants  contained  in  the  agreement,  he  was  granted  "the  sole  priv- 
ilege of  supplving  the  city  of  Mobile  with  water  from  the  Three-Mile  creek  for 
twenty  years  *  from  the  date  of  the  contract.  He  was  also  invested  with  what- 
ever rights  and  privileges  the  city  had  derived  from  the  defunct  companies* 
The  creek  referred  to  was  the  most  accessible  source  for  the  city's  water  sup- 
ply, and  the  city  had.  when  the  contract  was  made,  certain  water- works  at 
that  point,  which  it  had  acquired  from  one  of  the  old  corporations.  The 
company  of  1820  was  chartered  for  40  years,  and  for  the  purpose,  clearly  ex* 

Sressed  in  the  act.  of  conducting  water  **from  Three-Mile  creek"  for  use  in 
[obile.  The  company  of  1887  was  incorporated  upon  the  repeal  of  the  char- 
ter of  1820,  and  was  invested  for  about  20  years  with  the  exclusive  franchises 
conferred  by  that  charter.  The  city  then  bought  out  the  corporation  of 
1887,  and  made  the  contract  with  B.,  which  the  legislature  confirmed  in  1841, 
vesting  in  8.  the  privileges  under  the  acts  of  1820  and  1887,  so  far  as  consist- 
ent with  the  contract  of  1840.  Held,  that  the  exclusive  privilege  of  supplying 
the  city  with  water  was  confined  to  water  taken  from  the  Three-Mile  creek, 
and  that  the  grant  in  1888  to  another  corporation  of  the  exclusive  right  of 
conducting  and  bringing  water  into  the  city  from  any  point  other  than  Three- 
Mile  creek  did  not  legally  *" impair"  the  obligation  of  tne  contract  of  1840.^ 

2.  SaKB— POLIGB  POWBBB. 

In  granting  an  exclusive  franchise  to  supply  water  to  one  of  its  cities  and 
its  inhabitants,  the  legislature  of  the  state  does  not  part  with  the  police 
•    power  and  duty  of  protecting  the  public  health. ^ 

8w  Watbb  GoHPANisft— Chartbbs  and  Franchibbs— Constbuction. 

The  preamble  of  a  statute  incorporating  a  water  company,  recited,  among 
other  tilings, **  that  certain  individuals  have  agreed  to  associate  themselves  to- 
gether for  the  purpose  of  conducting  a  supply  of  water  from  a  creek  called 
'Three-Mile  Creek,'  for  the  use  of  *  *  *  the  city  of  Mobile."  It  then 
provided  that  the  said  corporation  ** shall  have  and  enjoy  the  exclusive  right 
and  privilege  of  conducting  and  bringing  water  for  the  supply  of  said  city  for 
the  space  of  40  years, "  provided  the  water  was  brougnt  from  said  creek 
within  three  years  from  the  date  of  the  act,  and  in  the  manner  therein  pre- 
scribed. Eeld,  that  the  exclusive  privilege  of  supplying  water  to  the  city  was 
confined  to  water  drawn  from  the  Three-Mile  creek. 

4  Samb— Constitutional  Law— Impairing  Oblioatton  of  Contract. 

Where  the  exclusive  right  of  supplying  a  city  with  water  is  confined  to 
water  drawn  from  a  certain  source,  the  right  of  using  the  streets  free  of 
charge  for  the  purpose  of  laying  pipes,  etc.,  for  the  conveyance  of  such 
water,  granted  in  the  enabling  statute,  is  not  impaired  by  a  subsequent  grant 
of  eminent  domain  to  another  company  drawing  its  supply  from  a  different 
source. 

6b  Samb— Duration  of  Fbanohibb. 

A  contract  between  the  city  of  Mobile  and  one  8.  provided  that  8.,  his  ex- 
ecutors or  assigns,  should  have  the  exclusive  right  for  20  years  of  supplying 
the  city  with  water  drawn  from  a  certain  source,  and,  until  the  city  should 
redeem  the  plant,  8.  should  have  quiet  possession  of  it,  without  let  or  bin- 
derance  from  the  city  or  from  any  one  claiming  under  it.  Held,  that  the 
franchise  did  not  expire  with  the  20  years,  but  that  it  remained  a  monopoly 
in  the  hands  of  8.'s  executor,  (8.  having  died,)  until  the  city  redeemed  the 
plant  as  provided  in  the  contract. 

1  See  note  at  end  of  case* 
v.34F.no,8— 10 
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In  Equity.     On  demurrer  to  bill. 

This  bill  was  filed  April  25, 1887,  seeking  to  establish  a  monopoly  in 
the  supplying  of  water  to  the  city  of  Mobile,  under  a  contract  of  De- 
cember 26,  1840,  between  the  city  and  complainant's  testator,  con- 
firmed by  act  of  the  Alabama  legislature  of  January  7,  1841;  and,  as  a 
part  of  the  relief,  the  bill  prayed  an  injunction  upon  the  defendant  from 
constructing  its  new,  improved,  and  much  larger  water-works.  An  ap- 
plication was  made  for  an  injunction  pendente  lite,  which  was  refused  by 
Pardee,  J.,  June6, 1887,  leave  being  granted,  however,  to  make  applica- 
tion anew  therefor  to  Hari^an,  J.  The  application  to  Harlan,  J.,  was 
likewise  refused  December  2,  1887,  as  heretofore  reported  in  32  Fed. 
Rep.  876,  where  additional  facts  bearing  on  the  case  are  stated.  De- 
murrers 6,7,  and  8  referred  to  in  the  opinion  relate  to  a  grant  of  mo- 
nopoly affecting  the  public  health,  and  demurrers  9  and  10  assert  that 
the  remedy  at  law  is  adequate. 

L.  H.  Faiihy  for  complainant. 

P.  &  T.  A.  Hamilton,  and  Overall  &  Bestor,  for  defendant. 

TouLMiN,  J.,  (after  stating  the  facta  as  above.)  This  bill  of  complaint  is 
brought  by  the  executor  of  Albert  Stein,  deceased,  as  the  proprietor  of 
what  is  known  as  the  "Stein  Water-Works,"  in  Mobile,  to  enjoin  the 
Bienville  Water-Supply  Company  from  la3ang  its  pipes  in  or  through 
the  streets  of  the  city  of  Mobile  for  the  purpose  of  furnishing  water 
through  the  same  to  the  inhabitants  of  said  city,  and  from  conducting 
water  into  said  city  for  the  supply  of  its  inhabitants  for  domestic  and 
municipal  purposes,  on  the  claim  of  an  exclusive  right  in  the  complain- 
ant to  furnish  that  supply.  The  defendant  is  a  corporation  of  the  state 
of  Alabama,  under  an  act  of  incorporation  approved  February  19, 1883, 
and  amended  February  4,  1885.  By  its  act  of  incorporation  the  de- 
fendant is  charged  with  the  duty  of  introducing  into  the  city  of  Mobile 
such  supply  of  pure  water  as  the  domestic,  sanitary,  and  municipal 
wants  thereof  may  require.  For  this  purpose  power  is  given  to  it  to  ac- 
quire lands,  and  use  the  public  roads  and  streets  of  the  said  city  wherein 
to  lay  its  pipes.  It  is  also  authorized  to  make  and  maintain  proper 
canals,  ditches,  pipes,  and  aqueducts  from  any  point  in  the  county  of 
Mobile,  within  20  miles  of  the  city  of  Mobile,  and  there  is  given  to  it 
i  the  exclusive  right  of  conducting  and  bringing  water  into  said  city  from 
any  point  other  than  Three-Mile  creek  in  said  county,  for  the  period  of 
20  years  from  the  time  when  water  so  brought  by  it  is  ready  for  distri- 
bution within  the  limits  of  said  city.  The  duty  is  imposed  on  the  cor- 
poration of  beginning  the  construction  of  its  works,  andlof  having  them 
ready  for  distribution  of  water  to  the  citizens  of  said  cii  r  within  a  time 
limited  by  the  act  of  incorporation.  The  claim  of  con  plainant  is  that 
he  has  the  exclusive  right  to  supply  the  city  of  Mobile  rith  water  from 
all  sources,  and  that  any  attempt  by  the  defendant  to  atroduoe  water 
into  said  city  from  any  source  whatever  is  an  infringeme  it  of  his  rights, 
which  should  be  enjoined.  He  asserts  that  his  rights  an  interfered  with 
by  the  defendant  in  laying  down  pipes  and  mains  for  the  purpose  of 
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oonduoting  water  into  said  city.  Bnt  it  is  not  averred  that  the  defend- 
ant proposes  to  conduct  and  bring  water  from  the  Three-Mile  creek.  Ta 
entitle  the  complainant  to  the  relief  prayed  for  in  the  bill  he  must  show 
in  himself  a  clear  and  indisputable  right  for  the  exclusive  supply  of 
water  by  him  to  the  city  of  Mobile  and  its  inhabitants  from  any  and  all 
sources.  His  right  rests  on  a  contract  made  by  his  testator,  Albert 
Stein,  with  the  city  of  Mobile  on  December  26,  1840,  as  confirmed  by 
the  act  of  the  general  assembly  of  Alabama  approved  January  7,  1841. 
It  seems  from  the  legislation  on  the  subject  that  before  that  time  sun- 
dry attempts  had  been  made  to  bring  water  into  the  city  from  the  Three- 
Mile  creek,  by  means  of  corporations  chartered  for  that  purpose,  but  it 
does  not  appear  that  at  the  time  of  the  agreement  with  Stein  any  of  said 
corporations  were  in  existence,  or  had  been  organized.  By  act  of  the 
general  assembly  of  December  24, 1824,  the  charter  of  the  first  "aqueduct 
company,"  which  had  been  authorized  by  act  of  December  20,  1820, 
was  declared  to  be  null  and  void  by  reason  of  the  corporation  not  having 
complied  with  the  conditions  of  its  charter,  and  whatever  privileges  it 
had  were  declared  to  be  vested  in  the  city  corporation.  The  period  of 
its  privileges  was  to  be  for  40  years,  provided  that  before  the  expiration 
of  three  years  irom  the  date  of  its  charter  it  had  caused  to  be  conducted 
the  water  from  the  said  Three-Mile  creek  to  the  city  of  Mobile,  in  the 
manner  prescribed  in  the  act  of  incorporation.  The  act  further  pro- 
vided that  after  the  expiration  of  the  said  term  of  40  years  the  water- 
works of  the  said  "aqueduct  company  "  should  become  the  property  of 
the  said  city  for  the  use  of  the  iiihabitants  thereof.  These  40  years  of 
privilege  expired  in  December,  I860.  It  appears  that  in  December, 
1836,  the  city  of  Mobile,  having  become  the  owner  of  the  property  con- 
nected with  the  water  system,  contracted  with  one  Hitchcock  to  lease 
the  same  to  him  for  a  term  of  20  years,  and  he  was  thereafter  to  supply 
water  to  the  city.  By  act  of  December  25,  1837,  the  contract  between 
Hitchcock  and  the  city  was  confirmed,  and  another  aqueduct  company 
was  authorized  to  be  organized,  and  the  Hitchcock  interest  mei^ed  in  it. 
This  corporation  was  to  take  Hitchcock's  place.  It  was  to  have  the 
rights  and  privileges  of  the  former  aqueduct  company,  and  to  continue 
a  corporation  after  its  oi^anization  with  these  rights  until  the  1st  of 
December,  1856,  and  until  they  shall  have  been  purchased  out  by  the 
city  of  Mobile,  in  conformity  to  the  contract  with  said  Hitchcock  of  De- 
cember 1, 1836.  Whether  this  company  ever  organized  or  not  does  not 
appear,  but  it  does  appear  that  the  city  of  Mobile  had  become  the  owner 
of  the  water-works  before  the  contract  was  made  with  Stein  in  1840. 
So  it  seems  that  at  the  time  the  contract  with  Stein  was  made  this  aque- 
duct company  of  1837  had  in  some  manner  been  purchased  out  by  the 
city;  the  charter  of  the  aqueduct  company  under  the  act  of  1820  had 
been  vacated  and  annulled;  that  of  the  original  term  of  privileges  or 
monopoly,  (which^was  40  years,)  only  20  years  still  remained;  that  the 
privileges  of  the  charter  of  1820  were  revived  to  the  aqueduct  company 
by  the  act  of  1837  for  the  term  of  20  years,  and  until  they  shall  have 
been  purchased  out  by  the  city;  that  when  the  contract  with  Stein  wa.<t 
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made,  the  property  of  the  aqueduct  company  had  all  been  acquired  by 
the  city,  and  that  all  the  privileges  of  that  company  had  at  that  time 
ceased.     The  city,  then,  was  in  a  position  to  contract  with  Stein  for  the 
supply  of  its  inhabitants  with  water.     It  had,  however,  no  power  to 
contract  with  him  for  the  exclusive  right  of  supplying  the  city  with 
water  without  the  sovereign  authority  of  the  state.     Raihoay  Co.  v.  Rail- 
way Cb.,  79  Ala.  465,  and  numerous  authorities  cited  therein;  Ga»-Light 
Co.  V.  OUy  of  Saginaw  J  28  Fed.  Rep.  534.     It  does  not  appear  that  it  had 
such  authority.     But  in  December,  1840,  the  agreement  with  Stein  was 
made,  by  which  was  granted  to  him."the  sole  privilege  of  supplying  the 
city  of  Mobile  with  water  from  the  Three-Mile  creek,  for  twenty  years 
from  the  date  of  the  agreement,"  and  this  agreement  was  fully  confirmed 
by  act  of  the  general  assembly  of  January  7,  1841. 

The  claim  asserted  by  complainant,  as  before  said,  is  that  he  has  the 
exclusive  right  to  supply  the  city  of  Mobile  and  its  inhabitants  with 
water  from  any  and  all  sources,  and  he  bases  this  claim  on  the  agreement 
of  December  26,  1840,  and. the  act  confirmatory  thereof  of  January  7, 
1841.  "  The  principle  is  that  no  franchise  which  is  granted  by  the  state 
is  ever  construed  to  be  exclusive,  whether  it  be  in  the  nature  of  a  con- 
tract or  not,  unless  it  be  so  declared  in  clear  terms,  or  be  necessarily  im- 
plied," or  "unless  the  terms  of  the  grant  render  such  construction  im- 
perative," as  some  writers  express  it.  Bailway  Co.  v.  RaUvxiy  Cb.,  79 
Ala.  472;  1  High,  Inj.  §  902;  Cooley,  Const.  lim.  489,  marg.  p.  395. 
^^No  rule  is  better  settied  than  that  charters  of  incorporation  are  to  be 
construed  strictly  against  the  corporators.  The  just  presumption  in  every 
such  case  is  that  the  state  has  granted  in  express  terms  all  that  it  designed 
to  grant  at  all.  In  the  construction  of  a  charter,  to  be  in  doubt  is  to  be 
resolved,  and  every  resolution  which  springs  from  doubt  is  against  the 
corporation."  Railroad  Oo.  v.  ChmmiadonerSy  21  Pa.  St.  22;  Bridge  Co.- 
V.  Bridge  Q>.,  8  Wall.  61;  AfiMs  v.  St.  Clair  Co.,  8  How.  569.  And  this 
rule  is  not  confined  to  the  grant  of  a  corporate  franchise,  but  it  extends 
to  all  grants  of  franchises  or  privileges  by  the  state  to  individuals,  in  the 
benefits  of  which  the  people  at  large  cannot  participate.  Cooley,  Const. 
Lim.  490,  marg.  p.  396.  The  grant,  then,  of  the  Stein  Water-Works  is 
not  only  to  be  construed  strictly  against  the  grantee,  but  it  will  not  be 
held  to  exclude  the  grant  of  a  similar  and  competing  privilege  to  the 
Bienville  Water-Supply  Company,  unless  the  terms  of  the  grant  to  Stein 
render  such  construction  imperative. 

Let  us  now  apply  these  rules  of  construction  to  the  agreement  and  con- 
firmatory act  under  which  Stein's  claim  is  asserted.  The  agreement  is 
declared  to  witness  that  the  mayor,  etc.,  (the  corporate  name  of  the  city,) 
in  consideration  of  the  covenants  and  agreements  therein  contained,  etc., 
have  granted,  and  by  these  presents  do  grant,  unto  Albert  Stein,  his  heirs, 
executors,  etc.,  the  privilege  of  supplying  the  city  of  Mobile  with  water 
from  the  Three-Mile  creek  for  20  years  from  the  date  of  the  agreement, 
as  well  as  all  the  advantages  and  benefits  which  accrue  to  the  said  mayor, 
etc.,  from,  by,  and  under  "*An  act  to  incorporate  an  aqueduct  company 
in  the  city  of  Mobile,  •  passed  December  20, 1820,     *    *    *    as  well  as 
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all  the  beneftta  and  advantages  which  accrue  to  the  said  mayor,  etc.,  by 
or  under  an  act,  etc.,  entitled  ^  An  act  to  incorporate  the  Mobile  Aque« 
duct  Company,'  passed  December  25,  1837,  *  *  *  during  and  un- 
til the  fu]l  end  and  term  of  twenty  years  next  ensuing."  Then  comes  the 
covenant  on  the  part  of  the  city  that  at  the  expiration  of  said  term  of  20 
years  it  would  pay  to  said  Stein,  etc. ,  the  actual  value  of  his  water-works, 
to  be  ascertained  in  a  manner  pointed  out  in  the  agreement.  It  is  con- 
tended by  complainant  that  the  contract  should  be  construed  lo  accom- 
plish the  intention  of  the  parties,  and  to  ascertain  that  intention  regard 
must  be  had  to  the  nature  of  the  instrument  itself,  and  the  object  which 
they  had  in  view;  and  if,  by  a  fair  construction  given  to  the  words  used, 
either  singly  or  in  connection  with  the  subject-matter,  that  intention  can 
be  clearly  ascertained,  effect  should  be  given  to  it.  And  the  contention 
is  that  the  subject-matter  and  object  of  the  contract  was  the  supplying 
the  city  of  Mobile  with  pure,  wholesome  water,  and  that  the  intention 
of  the  parties  to  the  contract  was  to  grant  to  Stein  the '' exclusive  privi- 
l^e  and  right"  to  conduct  and  bring  water  to  the  city  of  Mobile  for  the 
supplying  of  the  inhabitants  thereof,  without  restriction  as  to  source. 
In  the  construction  of  contracts  the  cardinal  rule,  as  has  been  stated,  is 
to  effectuate,  if  possible,  the  intention  of  the  parties.  The  different 
clauses  of  a  written  contract  should  be  construed  together,  and  the  inten- 
tion gathered  from  the  whole  instrument,  unless  it  is  obvious  that  the 
parties  intended  otherwise.  '^Ciourts  construing  contracts  look  to  the  lan- 
guage, the  subject-matter,  and  the  circumstances,  and  avail  themselves 
of  the  light  the  parties  had  when  the  contract  was  made,  in  order  that 
they  may  view  the  drcunostances  as  the  parties  viewed  them,  and  so 
judge  of  the  meaning  of  words,  and  their  application  to  things  described." 
1  Kinney)  (U.  S.)  Dig.  p.  466,  §  1,  and  authorities  cited.  The  subject- 
matter  of  the  agreement  was  the  supplying  of  water  to  the  city  of  Mobile, 
and  while  it  is  dear  the  primary  object  in  view  was  to  secure  an  adequate 
supply  of  puro,  wholesome  water,  it  seems  to  me  equally  clear  from  the 
language  used  in  the  contract,  in  view  of  the  drcumstances  under  which 
it  was  made,  that  the  intention  was  to  grant  to  Stein  the  sole  privilege 
of  supplying  the  dty  with  water  from  the  Three-Mile  creek,  and  from 
no  other  source.  Throughout  the  whole  agreement  the  exclusive  right 
granted  Stein  is  thus  described:  "The  sole  privilege  of  supplying  the., 
city  of  Mobile  with  water  from  the  Three-Mile  creek."  No  other  source  ^ 
seems  to  have  been  thought  of.  Certain  it  is  no  other  stream  or  creek  or' 
source  of  supply  is  mentioned  in  the  agreement,  except  that  of  the  "Mo- 
bile City  Water- Works,"  which  it  appears  embraced  ground  at  Spring 
Hill,  near  the  Three-Mile  creek,  where  the  fountain  was  situated. 

Another  clause  in  the  agreement  is  that  Stein  shall  have  power  and  au- 
thority to  conduct  the  water  from  any  part  of  the  Three-Mile  creek. 
This  creek,  as  the  source  of  supply,  was  distinctly  agreed  on,  and  specifi- 
<ially  named.  If  the  intention  was  to  grant  the  sole  privilege  of  supply- 
ing water  from  any  and  all  sources,  why  use  the  qualifying  words  "from  the 
Three-Mile  creek?  "  There  were  several  considerations  which  might  have 
influenced  the  parties  in  restricting  the  grant  to  the  sole  privilege  of  bring- 
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ing  the  water  from  the  Three-Mile  creek,  such  as  the  location  and  accessi- 
bility of  that  stream;  the  quantity  and  quality  of  the  water  afforded  by 
_  it;  and. the  fact  that  the  city  was  the  awner  of  the  "City  Water- Works," 
embracing  ground  at  Spring  Hill,  where  the  fountain  was  situated,  and 
whence  the  city  had  been  endeavoring  for  yeai^  to  get  its  supply  of  water. 
Owing  to  the  superior  advantages  of  the  Three-Mile  creek  as  a  source 
of  water  supply  for  the  city  of  Mobile,  the  parties  might  reasonably 
have  supposed  that  no  attempt  would  be  made  to  bring  water  firom  any 
other  creek  or  stream  to  supply  said  city,  at  least  for  a  period  of  20  years. 
However  this  may  be,  by  the  plain  language  used  in  the  contract  it  seems 
to  me  its  meaning  is  free  from  ambiguity  or  doubt.  My  opinion,  there- 
fore, is  that  Stein's  grant  under  the  ngreement  of  December  26,  1840,  is 
of  the  sole  privilege  of  supplying  the  city  with  water  from  the  Three-Mile 
creek,  and  from  no  other  source. 

But  it  is  contended  by  the  complainant  that  the  act  of  January  7, 
1841,  does  not  simply  confirm  the  before-mentioned  agreement,  but  that 
it  grants  and  vests  in  Stein  all  the  rights,  powers,  privileges,  and  immu- 
nities which  were  granted  to  the  Mobile  Aqueduct  Company  under  the 
acts  of  the  general  assembly  of  the  state  of  Alabama,  passed  December 
20,  1820,  and  December  25,  1837.  And  he  contends  that  under  these 
acts  Stein  had  the  exclusive  right  and  privilege  of  conducting  and  bring- 
ing water  for  the  supply  of  said  city,  without  restriction  as  to  source. 
And  it  is  claimed  that  if  the  intention  was  to  restrict  the  franchise  granted 
Stein  to  the  use  of  water  from  the  Three-Mile  creek  merely,  there  was  no 
necessity  to  vest  in  him  the  rights,  privileges,  and  immunities  granted 
under  the  acts  of  1820  and  1837.  The  act  of  1841  vested  in  Stein  such 
light,  powers,  privil^e,  and  immunities  as  were  granted  by  the  acts 
of  1820  and  1837,  so  far  as  they  were  not  inconsistent  withtlie  terms  of 
the  agreement  of  1840;  so  far  as  they  were  inconsistent  therewith  he  took 
nothing  under  them.  If  the  acts  of  1820  and  1837  granted  the  exclusive 
right  and  privilege  of  conducting  and  bringing  water  for  the  supply  of 
said  city  from  any  and  all  sources  for  40  years,  as  is  contended  by  com- 
plainant, then  the  rights  and  privileges  granted  by  said  acts  were  incon- 
sistent with  the  terms  of  the  agreement,  and  were  not,  therefore,  granted 
and  vested  in  Stein  by  the  act  of  1841.  As  is  said  by  one  of  the  learned 
.counsel  in  this  case  in  an  able  brief  submitted  by  him: 

••Whatever  rights  are  taken  under  the  acts  of  1820  and  1837  must  be  con- 
sistent with  the  grant  under  the  agreement  of  1840.  If  they  are  inconsistentp 
tliey  cannot  stand  together.  A  sole  privilege  for  forty  years,  from  all  sources, 
is  a  different  thing  from  a  sole  privilege  for  twenty  years  from  a  deOnitely 
expressed  source  of  supply." 

And  we  have  seen  that  Stein  under  the  agreement  had  the  exclusive 
or  sole  privilege  to  supply  water  from  the  Three-Mile  creek,  only,  for  a 
period  of  20  years.  It  may  be  said  that  the  necessity  for  vesting  in  Stein 
the  rights,  privileges,  and  immunities  granted  under  the  acts  of  1820 
and  1837  was  to  protect  the  property  invested  in  the  water-Works  under 
the  provisions  and  penalties  created  under  these  acts,  and  the  right  to, 
lay  its  pipes,  and  keep  them  in  repair,  in  or  under  the  public  roads  of 
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th^  county  and  streets  of  the  city  of  MobUe,  and  to  provide  protection 
against  injury  and  damage  to  the  property,  the  rights,  privileges,  and 
immunities,  as  provided  for  by  the  acta  of  1820  and  1837,  were  very 
necessary  for  the  proper  enjoyment  of  the  privileges  granted  to  Stein  un- 
der the  contract.  * 

But  do  the  acts  of  1820  and  1837  grant  an  exclusive  right  to  supply 
the  city  of  Mobile  with  water  from  any  and  all  sources?  The  act  of 
1837  authorized  the  formation  of  a  corporation,  and  clothed  it  with  the 
privileges  conferred  by  the  act  of  1820  until  the  1st  day  of  December, 
1856,  and  until  they  shall  have  been  purchased  out  by  the  city  of  Mo- 
bile. It  appears  to  have  been  purchased  out  in  some  manner  prior  to 
December,  1840,  and  it  does  not  appear  that  the  corporation  ever  did 
exercise  the  rights  and  privil^es  conferred  on  it.  The  act  of  1820,  in 
its  preamble,  recites,  among  other  things,  "that  certain  individuals  have 
agreed  to  associate  themselves  together  for  the  purpose  of  conducting  a 
a  supply  of  water  from  a  creek  called  *  Three-Mile  Creek,'  for  the  use  of 
the  citizens  and  other  persons  residing  in  the  city  of  Mobile."  The  first 
section  of  the  act  authorizes  the  formation  of  a  corporation;  the  second 
section,  the  digging  of  canals,. ditches,  etc.,  and  the  third  section  pro- 
vides that  said  corporation  "shall  have  and  enjoy  the  exclusive  right  and 
privilege  of  conducting  and  bringing  water  for  the  supply  of  said  city  for 
the  space  of  forty  years:  provided,  the  said  corporation  shall,  before  the 
expiration  of  three  years  from  the  passage  of  the  act,  cause  to  be  con- 
ducted the  water  from  the  said  creek  to  the  said  dty  of  Mobile  in  the 
manner  hereinbefore  proposed."  The  preamble  of  a  statute  is  a  key  to 
it  to  open  the  minds  of  the  makers  as  to  the  objects  which  are  to  be  ac- 
complished by  the  provisions  of  the  statute.  It  is  an  explanation  of 
what  is  to  follow.  Hence  we  construe  the  act.  in  connection  with  the 
preamble,  and,  doing  so,  I  can  reach  no  other  conclusion  than  that  the 
intention  of  the  legislature  was  to  restrict  the  exclusive  privilege  of  sup- 
plying the  water  to  the  Three-Mile. creek.  The  condition  or  proviso  in 
the  third  section  clearly  JEipplies  to  the  manner  and  time  in  which  the 
water  from  the  said  creek  should  be  conducted  to  the  city.  The  state, 
in  effect,  says  in  the  act: 

"Whereas  certain  persons  have  agreed  to  associate  themselves  together  for 
the  purpose  of  conducting  a  supply  of  water  from  the  Three-Mile  creek,  for 
the  use  of  the.citizens  of  Mobile,  therefore  they  are  authorized  to  form  a'  cor- 
poration for  that  purpose,  and  they  shall  have  the  exclusive  right  to  conduct 
and  bring  water  for  the  supply  of  said  citizens  for  the  spade  of  forty  years: 
provided,  they  bring  the  water  from  the  said  creek  within  three  years  from 
the  date  of  the  act»  and  in  the  manner  therein  propose^/' 

"Nothing  is  better  settled  than  that  statutes  creating  monopolies,  gnint- 
ing  franchises  and  charters  of  incorporation,  must  b^  construed  liberally 
in  favor  of  the  public  and  strictly  against  the  grantee.  Monopolies  are 
jusUy  regarded  as  encroachments  upon  the  natural  rights  Of  the' jiedple^ 
and  are  viewed  with  jealousy  by  Joourts.''  Sedg.  Stat.  Law,  889 J  Gcw- 
Light  Co.  v.  Oity  of  Saginaw,  28  Fed.  Rep.  539.  And  the  principle  is, 
'^that  all  rights  which  are  asserted  t^ain^t  the  state  must  be  dearly  de* 
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fined.     If,  on  a  fair  reading  of  the  instrument,  reasonable  doubts  ariso> 
as  to  the  proper  interpretation  to  be  given  to  it,  those  doubts  are  to  be- 
solved  in  favor  of  the  state;  and  when  it  is  susceptible  of  tiro  meanings, 
the  one  restricting  and  the  other  extending  the  powers  of  the  corporation, 
that  construction  is  to  be  adopted  which  works  the  least  harm  to  the- 
state."     Bridge  Oo.  v.  Bridge  Go.,  8  Wall.  61. 

It  is  further  contended  by  complainant  that  there  was  granted  by  the 
state  to  Stein  the  "exclusive  privilege"  to  use  the  streets  of  Mobile  for 
thd  purpose  of  laying  pipes  or  conduits  through  which  to  bring  water 
for  the  supply  of  the  city,  and  that  the  privilege  granted  by  the  state  to- 
the  defendant  to  lay  pipes  in  the  streets  for  the  purpose  of  conveying 
water  to  said  city  is  plainly  in  derogation  of  the  state's  grant  to  Stein;, 
and  the  case  of  Water-Works  Co.  v.  Rivers,  115  U.  S.  682,  6  Sup.  Ct. 
Rep.  273,  is  cited  as  one  very  much  like  this  case;  and  the  court  is  asked 
to  compare  the  charter  of  that  company  with  the  acts  granting  Stein's 
franchise.  On  such  comparison,  and  on  an  examination  of  that  case,  I 
find  a  wide  distinction  between  it  and  this  case.  The  language  of  the 
New  Orleans  Water- Works'  charter  is:  "The  exclusive  privilege  of  sup* 
plying  the  city  and  inhabitants  of  New  Orleans  with  water  from  the 
Mississippi  river,  or  any  other  stream  or  river,  by  means  of  pipes  and 
conduits  on  or  over  any  of  the  lands  or  streets  of  New  Orleans."  Subse- 
quently, under  a  legislative  grant.  Rivers  proceeded  to  supply  his  prem- 
ises (the  St.  Charles  Hotel)  with  water  from  the  Mississippi  river,  by 
means  of  pipes  and  conduits  laid  through  the  public  streets  of  New  Orleans, 
and  the  court  held,  in  the  case  cited,  that  the  grant  to  Rivers  was  plainly 
in  derogation  of  the  grant  to  the  New  Orleans  Water- Works  Company* 
There  Rivers  was  proposing  to  bring  the  water  from  the  Mississippi  river,, 
and  by  means  of  pipes  on  or  through  the  streets  of  New  Orleans,  when 
the  New  Orleans  Water- Works  Company  had  the  exclusive  privil^e  to 
bring  water  from  the  same  source,  and  by  the  same  means.  Here  there 
is  no  complaint  that  defendant  proposes  to  bring  water  from  the  Three- 
Mile  creek,  and  here  Stein  has  no  exclusive  privilege  granted  him  to  use- 
the  streets  for  his  pipes.  He  had  the  exclusive  right  to  bring  water  from 
the  Three-Mile  creek,  and  had  the  privil^e  granted  him  of  using  the 
streets  free  of  charge  for  the  purpose  of  laying  down  pipes  for  the  con- 
veyance  of  water.     The  language  is: 

**m  *  *  Shall  be  permitted  the  use  of  the  streets  in  the  city  of  Mobile*, 
free  of  charge,  for  the  purpose  of  laying  pipes  for  the  conveyance  of  water, 
mm*  and  that  the  canal  or  ditch  shall  be  conducted  along  any  of  U^e 
streets  thereof.*' 

And  it  is  further  claimed  that  if  Stein's  privilege  only  extends  to  sup- 
plying the  city  with  water  from  the  Three-Mile  creek,  and  only  through 
the  works  erected  by  him,  still  the  right  and  privilege  was  secured  to 
him  without  "let,  molestation,  or  hinderance,"  and  that  the  grant  to  the 
defendant  is  a  molestation  or  hinderance  to  him  in  the  full  enjoyment 
of  the  privileges  secured  by  his  contract.  The  dty  contracted  with  Stein 
that  he  and  his  executors  and  assigns  should  have  and  retain  quiet  pos* 
ses&ipn  of  the  water-works  for  the  term  of  20  years,  without  let,  molesta- 
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tion,  or  hinderanoe  of  the  city  or  its  successors,  or  any  person  or  persons 
<;laiming  by  or  under  them,  and  should  have  quiet  possession  of  the 
same  until  the  city  or  its  successors  shall  redeem  the  said  works.  It 
-does  not  appear  from  the  record  that  the  state,  or  the  city  of  Mobile  or 
its  successors,  or  any  person  claiming  under  them,  are  now  interfering 
with  or  propose  to  molest  or  hinder  the  complainant  in  the  quiet  posses- 
sion of  the  said  water-works.  He  still  has  the  right  to  retain  such  pos- 
session, and  to  supply  water  from  said  works,  to  the  citizens  of  Mobile, 
«nd  this  right  will  continue  until  the  city  of  Mobile  or  its  successors  shall 
redeem  the  said  works. 

I  am  of  opinion  that  Stein's  exclusive  right  to  supply  the  city  of  Mo- 
tile with  water  from  the  Three-Mile  creek  has  long  since  expired,  (ex- 
piring in  December,  I860;)  but  the  exclusive  use  of  his  water- works,  and 
ihe  exclusive  right  to  supply  water  therefrom  to  the  citizens  of  Mobile, 
remains  to  him. 

If  I  am  correct  in  the  conclusions  already  reached  in  this  case  and 
herein  announced,  the  point  raised  by  the  counsel  for  defendant,  that 
the  contracts  under  consideration  are  those  in  which  the  public  health 
is  involved,  and  may  be  modified  or  abrogated  at  the  will  of  the  legis- 
lature, is  of  no  consequence,  and  need  not  now  be  decided.  I  will  say, 
however,  that  I  am  now  of  the  opinion  that  no  question  as  to  the  exer- 
<5ise  of  the  police  power  of  the  state  arises  in  this  controversy.  The 
grant  of  the  charter  to  the  Bienville  Water-Supply  Company  is  not,  as  I 
view  it,  in  any  sense  an  exercise  of  the  police  power  of  the  state.  See 
Oas-Lighi  Co.  v.  Manufa^iwring  Oo.j  115  U.  S.  R.  650,  6  Sup.  Ct.  Rep. 
?52,  and  authorities  there  cited. 

My  conclusion  is  that  there  is  no  equity  in  complainant's  bill  of  com- 
plaint, and  that  all  the  demurrers  thereto  should  be  sustained  except 
1he  sixth,  seventh,  eighth,  ninth,  and  tenth,  which  are  overruled. 

NOTE. 

MoKOPOiJBB.  A  municipal  corporation  has  no  authority  to  create  a  monopoly  unless 
expressly  empowered  by  the  legislature,  MeadviUe  Fuel  Gas  Co.'s  Appeal,  (t'a.)  4  AtL 
Rep.  788;  Saginaw  G.  L.  Co.  v.  City  of  Saginaw,  28  Fed.  Rep.  629;  Jackson  Co.  H.  R. 
Co.  V.  Interstate  R.  T.  R.  Co.,  24  Fed.  Rep.  806;  ISTew  Orleans  C.  R.  Co.  y.  Crescent  City 
R.  Co.,  12  Fed.  Rep.  808,  and  6  Fed.  Rep.  160;  Davenport  v.  Kleinschmidt,  (Mont.)  18 
Pac.  Rep.  249;  Hontjoy  y.  Pillow,  (Miss.)  2  South.  Rep.  108;  City  of  Brenham  y.  Bren- 
ham  Water  Co..  (Tex.)  4  8.  W.  Rep.  148;  but  it  has  been  held  that  a  municipality  may 
delegate  its  police  powers  to  persons  and  corporations,  City  of  LouisyiUe  v.  weibto, 

Franchises  relating  to  matters  of  which  the  public  may  assume  control  may  be 
granted  by  the  legislature,  as  a  means  of  accomplishing  public  objects,  to  whomsoever 
and  on  what  terms  it  pleases.  So  held  as  to  the  manufacture  and  distribution  of  gas, 
New  Orleans  Gas-Light  Co.  y.  Louisiana  Light,  etc.,  Co^6  Sup.  (5t.  Rep.  252;  of  the 

SrivUege  of  supplying  a  dty  with  water^  New  Orleans  water-works  Co.  v.  Rivers,  6 
up.  Ct.  Rep.  273.  The  grant  of  such  exclusive  privileges  is  a  contract,  the  obligation 
of  which  cannot  be  impaired  by  subsequent  legislation,  except  in  so  f  &r  as  the  protec- 
tion of  the  public  health,  morals,  or  safety  may  be  involved,  New  Orleans  water- 
V7orks  Co.  V.  Rivers,  ttupra;  St.  Tammany  Water-Works  Co.  v.  New  Orleans  Water- 
Works  Co.,  7  Sup.  Ct.  Rep.  406;  Citizens*  Water  Co.  of  Bridgeport  v.  Bridgeport  Hy- 
draulic Co.,  (Conn.)  10  AU.  Rep.  170;  People  y.  Squire,  (N.  T.)  U  N.  B.  Rep.  820:  New 
Orleans  G.  L.  Co.  v.  Louisiaiia  Light,  etc..  Co,jj8upra:  Saginaw  G.  L.  Co.  v.  City  of 
Saginaw,  supra;  City  of  LouisvUle  v.  WeioleJlCy.)  1 S.  W.  Rep.  606:  as  every  charter 
granted  is  such  a  contract.  State  v.  Morris  &  £!.  R.  Co.,  (N.  JO  7  AtL  Rep.  826;  Peno- 
»ylvania  R.  Co.  v.  Duncan,  (Pa.)  6  Atl.  Rep.  742,  and  note;  Coast  Line  K.  Co.  v.  City 
of  Savannah,  80  Fed.  Rep.  646;  Tripp  v.  Pontiac  &  L.  P.  R.  Co.,  (Mich.)  82  N.  W. 
4li*p.  907. 
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United  States  ».  Wenz  et  ci. 

{OircuU  Court,  D.  Colorado.    March  6, 1888.) 

Public  Lands— Patents— Actions  to  Set  Aside— Lapse  op  Tmb— Innocent 
Purchasers. 

Patents  to  lands,  after  a  lapse  of  17  years,  will  not  be  set  aside  at  the  in- 
stance of  the  government,  on  the  ground  of  fraud  in  entering  the  lands  and 
procuring  them,  in  the  absence  of  any  proof  of  a  conspiracy,  and  where  it  is 
not  shown  that  subsequent  purchasers  of  the  lands  had  knowledge  of  such 
fraud. 

In  Equity.     Bill  to  cancel  patents  to  land. 

H.  W.  HobsoTij  for  complainant. 

Piatt  Rogerdy  W.  F.  Stone^  and  Oeo.  RogerSy  for  defendants. 

Breweb,  J.  This  is  a  bill  filed  by  the  government  to  set  aside  the  pat- 
ents to  certain  tracts  in  Boulder  county,  Colorado.  I  have  read  the  en- 
tire testimony,  and  need  only  say  that  recent  rulings  of  the  supreme 
court  leave  no  room  for  question,  and  settle  this  case  adversely  to  the 
government.  There  is  no  evidence  of  any  conspiracy .  The  land  officers 
are  not  witnesses.  As  to  whether  the  land  was  agricultural  or  mineral, 
and  as  to  whether  the  proper  improvements  and  residence  were  made  and 
had,  the  testimony  is  not  clear  and  satisfactory.  The  entries  were  made 
in  1871,  nearly  17  years  ago;  and,  even  if  wrong  were  shown  on  the 
part  of  the  one  entering  the  land  and  receiving  the  patent,  there  is  noth- 
ing to  show  knowledge  thereof  on  the  part  of  the  purchasers  and  present 
owners.  Let  decree  go  for  defendants,  dismissing  the  bill.  Similar  de- 
cree may  be  entered  in  the  other  and  like  cases  submitted  with  this. 


Wheeler  v.  Sexton. 

(Oirouii  Court,  D.  Nebraska,    March  8, 1888.) 

MoBTGAGBB— Power  of  Sale— VALroirr  op  Sale  xtndbb  Powbb. 

Upon  the  authority  of  the  Nebraska  supreme  court  decisions,  a  sale  of  land 
situated  in  Nebraska,  under  a  power  of  sale  in  a  mortgage,  is  invalid,  the 
mortgagee  being  confined  to  an  action  for  the  sale  of  the  premises,  or  to  an 
ordinary  suit  at  law  to  recover  the  debt  itself. 

In  Equity,  Action  in  ejectment  by  John  G.  Wheeler  against  Thomas 
Sexton. 

Montgomery  &  Jeffrey ^  for  plaintiflF. 
W.  H.  MuTiger,  for  defendant. 

Brewer,  J.  This  is  an  action  in  ejectment.  The  facts  are  thfe^e: 
In  1874  Haroni  Wheeler  was  the  owner  of  the  land.  He  resided  in  Mo- 
liue,  111.,  and,  besides  the  tract  in  controversy,  owned  several  other  pieces 
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of  properly  in  Ulinois  and  Missouri,  Certain  parties  indorsed  a  note  tot 
him,  and  to  secure  them  he  executed  a  mortgage  on  these  several  tracts. 
The  mortgage  contained  a  power  of  sale,  authorizing  the  mortgagees,  on 
default  in  payment  of  the  note,  to  advertise  and  sell  in  the  city  of  Rock 
Island,  m.  He  did  default,  and  the  mortgagees  advertised  and  sold. 
The  single  question  is  as  to  the  validity  of  that  sale.  As  the  land  is  sit- 
uated in  this  state,  it  is  a  question  of  local  law,  and  in  it  this  court  must 
be  guided  by  the  decisions  of  the  supreme  court  of  this  state.  Burgess 
V.  Sdignuin,  107  U.  S.  20,  2  Sup.  Ct.  Rep.  10;  Flash  v.  Conn,  109  U.  S, 
371,  3  Sup.  Ct.  Rep.  263;  Samud  v.  HoUaday,  1  Woolw.  406.  The  va- 
lidity  of  such  a  power,  and  of  the  sale  made  under  it,  at  common  law 
may' be  conceded;  and  it  is  also  true  that  in  the  Nebraska  statutes  can 
be  found  no  express  prohibition  upon  such  a  power;  yet  it  seems  to  me 
that  the  supreme  court  of  Nebraska,  by  two  or  three  decisions  at  an  in- 
terval of  many  years,  has  ruled  against  the  validity  of  a  sale  made  under 
such  a  power,  and  limited  the  mortgagees'  remedies  to  proceedings  in 
court.  The  first  case  referred  to  is  that  of  Kyger  v.  Ryley,  2  Neb.  22, 
(decided  sonje  time  prior  to  1873.)  It  is  true,  in  that  case  the  precise 
question  was  whether,  when  a  note  was  barred,  the  mortgage  securing 
it  was  also  barred;  but  the  opinion  discusser  at  some  length  the  difierent 
staius  of  a  mortgage  at  common  law,  and  that  under  the  statute,  and  in 
the  course  of  the  opinion  this  declaration  is  found:  "The  remedy  of  ttie 
mortgagee  is  confined  to  an  action  for  the  sale  of  the  pledged  or  mortgaged 
premises  to  pay  the  debt  secured  by  the  mortgage,  or  to  an  ordinary  suit 
at  law  to  recover  the  debt  itself."  Again,  in  the  cases  of  Webb  v.  Hosd- 
ion,  4  Neb.  308,  and  Hurley  v.  Estes,  6  Neb.  386,  (decided  in  1876  and 
1877,)  the  court  ruled  that  a  deed  of  trust  to  a  third  person,  as  trustee 
for  the  creditor,  is  no  more  than  a  mortgage,  and  subject  to  the  same 
rules  as  to  its?  nature  and  the  method  of  foreclosure.  And  finally,  in  the 
case  of  Comstock  v.  Michael,  17  Neb.  298,  22  N.  W.  Rep.  549,  (decided 
in  1885,)  these  facts  were  presented:  A  deed  of  trust  had  been  executed 
containing  a  power  of  sale  similar  to  the  one  at  bar.  Under  that  power 
the  trustees?  sold  and  conveyed.  The  proceedings  were  regular.  The 
purchaser,  who  was  the  original  creditor,  brought  this  suit,  and  in  it  set 
forth  the  original  trust  deed,  the  proceedings  under  the  sale,  and  prayed 
a  decree  quieting  the  title.  He  also  set  forth  the  debt  which  was  secured 
by  the  trust  deed,  and  prayed  in  the  alternative  that,  if  the  proceedings 
under  the  sale  were  not  valid,  he  might  have  a  decree  of  foreclosure. 
The  trial  court,  holding  the  proceedings  invalid,  found  the  amount  due 
on  the  debt,  and  decreed  foreclosure.  The  debtor  took  the  case  to  the 
supreme  court,  and  that  court  held  that  a  foreclosure  was  proper,  but 
reversed  the  judgment  on  the  ground  that  the  debt  had  been  fixed  at  too 
large  an  amount.  After  holding  that  a  bill  stating  facts  and  praying  relief 
in  the  alternative  was  good  under  equity  practice,  it  adds  these  words: 

''There  can  be  no  doubt  but  that  a  deed  of  trust  can  be  foreclosed  the  same 
as^^an  ordinary  mortgage,  and  although  the  plaintiff  tod  at  one  time  adopted 
and  sought  to  pursue  an  unwarranted  and  inadmissible  remedy,  yet  it  cannoib 
be  sai4  that  he  thereby  forfeited  his  right,  while  yet  in  loco  peniientyx^  to 
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turn  back  and  enter  upon  the  true  course.  And  as  to  the  effect  of  whatever 
he  did  while  in  pursuit  of  the  false  method,  while  we  must  hold  that  he  gained 
nothing  by  such  proceedings,  we  must  admit  that  he  lost  nothing  beyond  his^ 
time,  labor,  and  expenses." 

Coansel  for  defendant  insists  that  this  expression  of  opinion  is  mere 
dictiim^  and  that  therefore  the  question  is  still  open  for  consideration  by 
this  court;  but  I  cannot  so  r^ard  it,  even  if  this  case  stood  by  itself. 
Certainly,  when  taken  in  connection  with  the  earlier  cases,  it  would  seem 
as  though  the  supreme  court  had  decided  the  question,  so  far  as  this  state 
is  concerned;  for  if  the  proceedings  under  the  power  were  valid,  the  plain- 
tiff had  a  good  title,  and  should  have  had  a  decree  quieting  it.  He  should 
not  have  been  put  to  the  delay  and  expense  of  a  foreclosure  sale,  with  the 
possibility  of  finally  losing  the  land.  If  his  title  were  good,  the  amount 
of  the  original  debt  was  immaterial.  That  his  bill  and  prayer  were  good 
for  a  decree  quieting  the  title  was  conceded,  and  the  only  question  was 
whether  there  was  enough  in  it  to  sustain  a  foreclosure;  and  yet  upon 
such  a  state  of  facts  the  supreme  court  says  that  he  took  nothing  by-  his 
proceedings  under  the  power,  and  reduced  the  amount  of  debt  as  found 
by  the  trial  court.  So,  whatever  might  be  my  views  upon  this  question 
as  an  independent  proposition,  I  think  the  supreme  court  of  the  state 
has  decided  it,  and  I  must  follow  that  decision. 

Judgment  will  be  entered  for  the  plaintiff. 


BlBCHOFFSHEDI  V.  BrOWN  $1  ol. 

(OireuU  Court,  8.  D.  New  Fork.    March  19, 1888.) 

Railboad  Companies— Boiros  and  Moktgagbss— Trustbes. 

The  complainant's  firm  were  agents  for  a  railway  company  to  negotiate  cer 
tain  mortgage  bonds,  and  account  for  the  proceeds  to  trustees.  They  nego- 
tiated the  bonds,  and  became  accountable  for  the  price,  but  subsequently 
bought  them  back  in  their  own  interest,  and  led  the  company  to  suppose  that 
they  had  never  been  negotiated.  Subsequently  they  maae  a  loan  to  the  com- 
pany upon  a  pledge  of  the  bonds  as  collateral  security,  and  by  the  terms  of 
the  agreement  of  loan  the  trustees  of  the  company  (who  had  the  equitable 
title  to  the  proceeds  of  all  the  bonds  pledged)  agreed  to  treat  the  loan  as  a 
trust  fund,  and  disburse  it  for  certain  specified  objects.  In  a  suit  brought  by 
the  complainant,  as  survivor  of  the  firm,  to  enforce  the  agreement,  alleging 
that  the  trustees  had  appropriated  the  money  to  foreign  objects,  and  seeking 
to  compel  them  to  account,  it  appeared  that  the  loan  was  made  in  entire  ig- 


norance of  the  fact  that  the  bonds  had  been  negotiated,  anc 


were  entitled  to  a  larger  sam  then  in  the  hands  of  the  compl  linant's  firm  than 
the  sum  loaned.    Held,  (1)  that  a  court  of  equity  would  not. 


of  facts,  assist  the  complainant,  because  he  aid  not  com 
clean  hands;  (2)  that  the  trustees  could  invoke  the  principle 
off  to  defeat  Uie  action. 

Bill  in  Equity. 

Bischoffsheira,  survivor  of  the  firm  of  Bischoffsheim 
complainant,  filed  a  bill  against  J.  C.  Brown  and  Jesse 
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oover  certain  moneys  alleged  to  have  been  paid  to  them  as  trustees  for 
complainant's  firm,  and  applied  by  them  contrary  to  the  terms  of  the 
trust,  in  the  matter  of  the  loan  made  by  them  to  Uie  New  York,  Boston 
&  Montreal  Railway  Company. 

EvartSj  Sovihmayd  &  Cfwate  and  B.  H.  BrUtow,  for  complainant. 

BangSj  SUtwriy  Tracy  &  MacVeagh^  for  J.  C.  Brown  and  Jesse  Selig* 
man. 

C.  W.  BangSy  for  J.  &  W.  Sdigman  &  Co. 

Oary  &  WkUridgey  for  Brown  Bros.  &  Co. 

Porter yJjymey^  Soren  &  StonCf  for  the  New  York,  Boston  &  Montreal 
Bailway  Company. 

Wallace,  J.  The  complainant  is  the  survivor  of  the  former  firm  of 
Bischoffsheim  &  Goldschmidt,  of  London,  and  has  filed  this  bill  to  re* 
cover  the  sum  of  $917,182,  advanced  by  that  firm  to  the  New  York, 
Boston  &  Montreal  Bailway  Company,  of  which  sum  $294,444  was  ad* 
vanced  September  1, 1873;  $269,937  was  advanced  September  15, 1873; 
and  the'balance  was  advanced  on  or  about  October  3,  1873.  The  aver* 
ments  of  the  bill  are  that  these  moneys  were  received  at  these  dates  by 
the  defendants,  John  Crosby  Brown  and  Jesse  Seligman,  as  trustees  for 
BischofTsheim  &  Goldschmidt,  to  apply  the  same  towards  the  construe^ 
tion  and  equipment  of  the  unfinished  railway  of  the  company;  that  they 
applied  the  fund  in  great  part  to  foreign  purposes;  and  that  before  the 
suit  was  brought  the  railway  enterprise  became  abortive,  and  it  was  im- 
possible to  carry  out  the  purposes  of  the  trust.  It  is  further  averred  by 
the  bill  that  the  banking  firm  of  Brown  Bros.  &  Co.  and  J.  W.  Selig- 
man &  Co.,  the  members  of  which  are  named  as  defendants,  received 
portions  of  the  fund  from  the  trustees,  with  notice  of  the  trust  and  of  th& 
misapplication  of  the  fund.  The  biU  prays  for  an  accounting,  and  for 
other  relief. 

In  the  view  of  the  case  which  has  been  reached,  the  material  facts  may 
be  briefly  stated.  On  the  14th  day  of  March,  1873,  Bischoffsheim  & 
Groldschmidt  entered  into  an  agreement  with  the  mUway  company  by 
which  they  undertook  to  market  in  London  $6,250,000  of  an  issue  of 
$12,250,000  of  the  first  mortgage  bonds  of  the  company.  The  defend- 
ants, John  Crosby  Brown  and  Jesse  Seligman,  were  trustees  under  the 
instrument  known  as  the  "Disbursement  Trust  Agreement,"  by  which 
the  proceeds  of  the  whole  issue  of  mortgage  bonds  were  to  come  to  their 
hands  for  the  purpose  of  being  appropriated  and  distributed  to  various 
beneficiaries  and  objects,  in  part  for  the  payment  of  designated  creditors 
and  in  part  for  the  construction  of  railway  for  the  company,  in  the  man- 
ner particularly  specified  by  that  instrument.  By  the  contract  made  be- 
tween Bischofisheim  &  Goldschmidt  and  the  railway  company  for  mar- 
keting the  bonds  in  London,  the  former  were  to  negotiate  them  to  the 
public  at  prices  which  would  produce  the  company  90  per  cent,  in  cur- 
rency, (except  as  to  $839,000  of  the  bonds,)  less  specified  commissions 
and  charges;  the  proceeds  were  to  be  at  the  disposal  of  the  company  in 
monthly  installments^  as  payable  by  the  terms  of  the  subscription  for 
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the  bonds,  and  subject  to  the  order  of  the  company,  or  the  order  of  the 
disbursement  trustees,  on  the6ih  day  of  each  month;  and  Bischoflfeheim 
&  Goldschmidt  were  to  account  to  the  company  for  the  proceeds  of  all 
the  bonds  subscribed  for  by  the  public,  and  allotted  by  them,  less  the 
commissions,  etc.,  which  they  were  auliiorized  to  retain.  The  contract 
also  provided  that  Bischoffsheim  &  Goldschmidt  should  have  a  call  or 
option  to  purchase  the  bonds  at  80  per  cent,  for  $839,000,  and  90  per 
cent,  for  Uie  residue,  until  July  31st  next  ensuing;  should  in  no  event 
be  bound  to  account  for  any  amount  beyond  that  price;  and  should  have 
the  right  to  buy  and  sell  and  deal  in  the  bonds  for  their  own  account  and 
bene6t,  as  though  they  were  not  the  agents  of  the  company  to  n^otiate 
the  same.  Immediately  after  the  making  of  this  contract,  Bischoffsheim 
&  Goldschmidt  issued  a  prospectus,  offering  the  bonds  to  the  public  for 
subscription  at  £180  for  each  $1,000  bond,  payable  £10  on  application, 
£20  on  allotment,  £40  May  2d,  £40  June  3d,  £40  July  1st,  and  £30 
August  1st.  Applications  were  received  by  Bischoffsheim  <fe  Groldschmidt 
largely  in  excess  of  the  bonds  offered,  and  within  a  few  days  the  entire 
$6,250,000  were  subscribed  for  and  allotted  unconditionally,  and  the  £30 
per  bond  payable  on  allotment  duly  paid  by  subscribers.  The  bonds 
were  in  very  great  demand;  but  only  a  small  part  of  them,  certainly  not 
more  than  about  $2,000,000,  were  allotted  to  the  general  public,  al- 
though about  $10,000,000  were  applied  for  by  the  public.  The  greater 
part,  viz.,  $4,166,000  were  allotted  to  a  syndicate,  known  as  the  "Paris 
Syndicate,"  friends  of  Bischoffsheim  &  Goldschmidt,  who  were  inter- 
ested with  Bischoffsheim  &  Goldschmidt  in  manipulating  the  market  so 
as  to  advance  the  price.  March  27th,  Bischoffsheim  <fe  Goldschmidt  noti- 
fied the  company  of  their  desire  to  exercise  their  option  of  purchase, 
and  called  for  the  delivery  of  the  $839,000  of  bonds  which  they  had  a 
right  to  purchase  at  80  per  cent.,  and  $4,166,000  which  they  had  the 
right  to  purchase  at  90  per  cent.,  being  $5,000,000  in  all.  From  that 
time  thenceforth  Bischoffsheim  &  Goldschmidt  led  the  company  to  be- 
lieve that  this  was  the  whole  amount  of  bonds  actually  negotiated  by 
them.  They  never  distinctly  asserted  that  no  more  had  been  negotiated, 
but  insisted  that  they  were  accountable  for  $5,000,000  only,  and  beyond 
that  statement  maintained  a  reserve  which  was  effectual  to  lead  the  offi- 
cers of  the  company  to  suppose  that  no  more  had  been  negotiated.  The 
latter  were  also  led  to  that  belief  by  the  statement  of  one  McHenry ,  who 
had  been  an  agent  of  the  company,  and  waa  at  the  time  supposed  to  be 
acting  in  its  interest,  but  who  was  in  fact  in  the  interest  of  Bischoffsheini 
&  Goldschmidt.  This  statement  was  contained  in  a  letter  from  McHenry 
to  the  company  of  the  date  of  March  27,  1873,  in  which  he  wrote  that 
for  some  reason  a  revulsion  of  feeling  had  set  in  against  the  bonds,  "aris- 
ing, perhaps,  from  so  many  being  disappointed  in  not  receiving  allolr 
ments,"  consequently  the  whole  capital  had  been  on  the  market,  and  Bis- 
choffsheim, for  the  safety  of  the  loan,  had  been  compelled  to  purchase 
it.  Although  the  statements  in  this  letter  were  false, — because  over 
$4,000,000  of  the  bonds  had  been  permanently  placed  with  the  Paris 
syndicate, — the  officers  of  the  company  were  not  aware  of  it.     Shortly 
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after  the  call  of  Biscbof&heim  &  Goldschmidt,  the  company  deliv^ered  to 
them  the  remaining  1,250  bonds.  Bischoffsheim  &  Groldschmidt  never 
rendered  any  account  of  the  disposition  of  these  bonds.  In  September, 
1873,  the  company,  being  in  urgent  need  of  money,  seat  its  agents  to  in- 
duce Bischoffsheim  &  Goldschmidt  to  advance  what  was  needed.  Bis- 
choffsheim &  Goldschmidt  finally  consented  to  advance  the  sum  which 
this  suit  is  brought  to  recover,  and  a  contract  was  entered  into  by  which 
the  company  pledged  1,250  of  the  bonds  then  in  the  possession  of  Bis- 
choffsheim &  Goldschmidt  as  collateral  for  the  loan.  That  agreement, 
among  other  things,  recited  that  the  money  advanced  by  Bischoffsheim 
&  Goldschmidt  was  to  be  paid  to  John  Crosby  Brown  and  Jesse  Selig- 
man  for  the  disbursement  thereof  in  completing  the  railway  "under  a 
trust  for  that  purpose  already  in  existence."  The  agreement  was  for- 
mally reduced  to  writing  about  two  weeks  after  the  time  when  its  terms 
had  really  been  arranged,  and  after  the  sum  of  $294,444,  and  the  further 
sum  of  $269,937,  had  actually  been  advanced  by  Bischoffsheim  &  Gold- 
schmidt. In  the  mean  time  Bischoffsheim  &  Goldschmidt  had  sent  an 
agent — one  Cassel — ^to  New  York,  and  the  formal  agreement  was  exe- 
cuted there,  September  29th,  and  delivered  to  him  there  by  the  officers 
of  the  railroad  company.  Simultaneously  with  the  delivery  of  this  agree- 
ment, a  letter  was  delivered  to  Cassel,  signed  by  Brown  and  Seligman, 
which  contains  the  alleged  trust  sought  by  the  bill  to  be  enforced.  The 
latter  was  addressed  to  Bischofi&heim  &  Goldschmidt,  bore  date  Septem- 
ber 30,  1873,  and  after  acknowledging  the  receipt  through  cable  trans- 
fers of  the  two  advances  already  made,  read  as  follows: 

**  We  understand  that  these  sums,  with  such  further  sum  as  you  may  place 
in  our  hands  oii  or  about  October  Ist  proximo,  is  so  placed  as  a  special  fund 
to  be  disbursed  by  us  for  account  of  the  completion  of  the  construction  of  the 
New  York  &  Boston  Bailroad,  and  the-  purchase  of  rolling  stock  of  the  New 
York.  Boston  &  Montreal  Railway  Company,  not  exceeding  the  limit  of  the 
allotments  made  in  the  disbursement  trust  to  these  two  accounts,  and  not  as 
part  of  the  proceeds  of  the  first  mortgage  bonds  coming  into  our  hands  under 
the  consolidation  and  disbursement  trust  agreement;  and,  so  far  as  we  have 
any  control  over  the  matter,  we  assent  to  the  arrangement  made  by  your  firm 
and  the  New  York,  Boston  &  Montreal  Railway  Company,  by  contract  dated 
September  29,  1878." 

The  questions  mainly  litigated  in  the  case,  and  to  which  the  evidence 
is  laigely  addressed,  are  as  to  the  meaning  and  eflfect  of  the  promise  con- 
tained in  this  letter,  and  whether  moneys  advanced  were  disbursed  con- 
formably with  its  terms  by  the  trustees.  Although  the  bill  of  complaint 
was  filed  in  1877,  the  testimony  of  the  complainant  was  not  taken  until 
the  summer  of  1881,  and  he  then  testified  that  his  firm  never  collected 
or  received  any  money  as  proceeds  of  the  bonds  pledged;  and  it  was  not 
until  the  spring  of  1887,  upon  the  examination  of  certain  witnesses  in 
London^  that  the  fact  was  elicited  that  March  26,  1878,  Bischoffsheim  & 
Goldschmidt  had  formally  notified  the  Stock  Exchange  of.  London  that 
the  whole  $6,250,000  bonds  which  they  had  undertaken  to  negotiate  had 
been  uncondition^ly  allotted  to  the  public,  and  the  sums  due  upon  allot* 
ment  had  been  paid  thereon.    Further  investigations  were  instituted  by 
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the  defendants  after  learning  this  feet,  and  they  discovered  and  proved 
that  Bischoffsheim  &  Goldschmidt  opened  an  account  with  the  Imperial 
Bank,  Limited,  of  London,  in  the  name  of  the  railway  company,  and 
that  in  this  account  credit  items  were  entered  for  the  various  installments 
payable  upon  a  subscription  aggregating  the  subscription  price  for  the 
whole  of  $6,250,000  of  bonds.  Thereupon  the  defendants  gave  notice 
that  they  should  apply  for  leave  to  amend  their  ajaswers,  so  as  to  allege 
that  when  the  moneys  in  suit  were  loaned,  Bischoffsheim  &  Goldschmidt 
had  in  their  hands  more  than  the  amount  loaned,  as  the  proceeds  of  the 
Jiegotiation  of  the  bonds,  and  belonging  to  the  company.  This  notice 
was  given  before  the  complainant's  evidence  was  closed,  and  when  there 
was  ample  opportunity  to  meet  the  new  issue.  The  complainant  has 
attempted  to  meet  it;  but  the  only  evidence  he  has  produced  is  his 
own  testimony,  which  is,  in  substance,  that  he  bought  back  the  bonds, 
■or  rather  the  scrip  certificates  which  were,  in  circulation  prior  to  the  de- 
finitive delivery  of  the  bonds,  in  order  to  sustain  the  market,  and  kept 
up  payments  in  the  account  with  the  bank  so  that  the  transaction  should 
appear  regular,  and  in  order  to  keep  the  scrip  alive.  No  attempt  waa 
made  to  fortify  this  testimony  by  the  production  of  his  own  books,  or  by 
any  corroborative  evidence.  It  is  in  conflict  with  the  testimony  given 
by  him  in  1881.  Bischoffsheim  &  Goldschmidt  never  informed  the  com- 
pany that  such  transactions  had  taken  place.  Their  silence  is  significant, 
and  especially  so  in  view  of  their  enigmatical  answer  to  inquiries  by  the 
company  at  the  time,  which  naturally  called  for  an  explanation.  After 
receiving  their  letter  of  March  27th  containing  the  call  for  $6,000,000 
of  the  bonds,  on  April  10,  1878,  the  president  of  the  company  wrote 
them  calling  attention  to  the  fact  that  he  was  advised  by  cable  of  the 
allotment  of  the  whole  $6,250,000,  and  stating  that  he  should  forward 
that  amount  in  place  of  the  $5,000,000  called  for.  April  24,  1873, 
Bischoffsheim  &  Goldschmidt  answered  that  letter  as  follows:  '*  We  beg 
to  state  that,  as  stated  in  our  respects  of  March  27th,  only  $5,000,000 
of  your  company's  first  mortgage  bonds  have  been  purchased  by  us." 
The  company  knew  that  Bischoffsheim  &  Goldschmidt  had  exercised 
their  right  to  purchase  that  amount  of  bonds.  No  information  on  that 
point  was  necessary.  It  is  entirely  obvious  that  this  curt  communication 
was  meant  to  silence  further  inquiries.  The  contract  between  Bischoff- 
sheim &  Goldschmidt  and  the  company  gave  Bischoffsheim  &  Gold- 
schmidt no  authority  to  buy  back  bonds  for  the  company  which  had 
been  actually  negotiated,  although  it  did  allow  them  to  do  so  on  their 
own  account,  and  for  their  own  benefit;  and  it  is  therefore  altogether  un- 
likely that  they  would  have  assumed  to  buy  back  for  i  le  company,  in 
order  to  sustain  the  market,  without  communicating  wit  i  the  company, 
and  informing  its  officers  of  the  necessity  for  doing  so.  Certainly,  good 
faith,  and  the  duty  of  full  information  by  an  agent  to  h  s  principal,  re- 
quired them  to  inform  the  company  whether  they  were  bi  ying  them  back 
at  the  company's  risk  or  for  their  own  account.  It  is  im  redible,  in  view 
of  the  great  demand  for  the  bonds  al  the  subscription  pfic  ),  that  Bischoff- 
sheim &  Goldschmidt  were  unable  ultimately  to  place  a   ingle  bond,  ex- 
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cept  those  which  they  purchased  of  the  company  themselves.  Under  all 
the  circumstances,  it  seems  reasonable  to  conclude  that  after  the  whole 
amount  had  been  allotted,  and  when  the  public  appetite  was  fierce  and 
unappeased,  Bischoffsheim  &  Goldschmidt  commenced  to  buy  the  scrip 
on  their  own  account,  and  for  theirown  benefit,  and  continued  to  spec- 
ulate in  it  until  definitive  bonds  were  deliverable,  and  thus  had  the 
$1,250,000  of  bonds  on  hand  at  the  time  of  making  the  loan  to  the  com- 
piany.  Upon  this  state  of  facts  the  case  is  so  clear  that  it  can  hardly  be 
expected  that  any  time  will  be  spent  in  examining  the  record  in  order 
to  find  out  whether  the  moneys  loaned  by  Bischofisheim  &  Goldschmidt 
were  disbursed  by  John  Crosby  Brown  and  Jesse  Seligman  according  to 
the  alleged  trust  evidenced  by  the  letter  of  September  30,  1873.  It  is 
enough  to  defeat  the  complainant  that  he  does  not  come  into  court  with 
clean  hands.  At  the  time  the  loan  was  made,  the  lenders  had  in  their 
hands  more  than  the  amount  loaned,  as  the  proceeds  of  bonds  which  they 
had  negotiated,  which  they  were  bound  to  account  for  to  the  company, 
and  pay  over  to  John  Crosby  Brown  and  Jesse  Seligman  as  the  trustees 
of  the  disbursement  trust  agreement.  The  equitable  title  to  this  money 
was  in  John  Crosby  Brown  and  Jesse  Seligman,  as  trustees  under  that 
instrument,  and  they  not  only  had  the  right  to  receive  it  from  Bischoff- 
sheim &  Goldschmidt  unconditionally,  but  it  was  their  duty  to  disburse 
it,  when  received,  conformably  with  the  trusts  of  that  instrument.  If 
they  have  received  it,  although  they  have  received  it  in  the  form  of  a 
loan  from  Bischoffsheim  &  Goldschmidt,  and  have  not  disbursed  it  as 
they  were  required  to,  the  beneficiaries  in  the  disbursement  trust  agree- 
ment can  question  their  acts,  and  call  them  to  an  account;  but  no  one 
else  can  do  so.  On  the  other  hand,  if  the  money  received  by  them 
from  Bischoflfeheim  &  Goldschmidt  was  other  money,  and  not  the  iden- 
tical money  that  Bischofisheim  &  Goldschmidt  should  have  paid  over  to 
them,  Bischoffsheim  &  Goldschmidt,  or  the  complainant  as  survivor  of 
that  firm,  cannot  be  permitted  to  assert  an  equitable  title  to  it,  so  as  to 
follow  it  into  the  hands  of  the  trustees,  and  compel  them  to  refund  it, 
without  doing  equity,  and  placing  the  trustees  in  possession  of  what  be- 
longed to  them.  It  would  seem  also  that,  if  the  trustees  have  an  equita- 
ble title  to  a  larger  sum  of  money  in  the  hands  of  the  complainant,  they 
can  invoke  the  doctrine  of  equitable  set-ofi"  to  shield  themselves  against 
a  recovery  of  the  money  to  which  the  complainant  claims  an  equitable 
title;  and  the  other  defendants  are  not  liable  unless  the  trustees  are  liable, 
because  they  succeeded  to  the  rights  of  the  trustees  when  they  received . 
any  part  of  the  money  in  controversy.  Inasmuch  as  the  defendants  John 
Crosby  Brown  and  Jesse  Seligman  have  not  filed  a  cross-bill,  they  cannot 
have  any  affirmative  relief  by  way  of  an  accounting  for  the  money  in  the 
hands  of  Bischofisheim  &  Goldschmidt  beyond  the  amount  received. 
The  decree  ordered  is  therefore  a  dismissal  of  the  bill. 
V.34F.no.3— 11 
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Banqub  Fbanoo-Egypttennb  et  al.  v.  Bbown  et  ci. 

iCvrcuU  Court,  8.  J),  New  York.    March  19, 1888.) 

1.  Railroad  Companib8--Bonds  akd  Mobtgagbs— FBAUDnLEKT  Pbospbctus— 
Rights  of  Bondholders. 

The  complainants,  acting  as  a  syndicate,  purchased  part  of  an  issue  of  rail« 
way  mortgage  bonds  offered  for  sale  to  the  public  by  a  prospectus  issued  by 
the  agents  of  the  railway  company.  Trustees  had  been  appointed  bv  an 
agreement  between  the  several  constituent  companies  composing  the  railway 
company  to  receive  and  disburse  the  proceeds  of  the  bonds  for  certain  specified 
objects,  among  them  the  payment  oi  the  debts  of  the  constituent  companies. 
In  a  suit  brought  by  complainants  against  the  railway  company,  the  trustees, 
and  various  defendants  to  whom  the  trustees  had  paid  part  of  the  proceeds  of 
the  bonds,  the  bill  alleged  that  the  prospectus  contained  various  untrue  and 
fraudulent  representations;  that  the  complainants  relying  thereon  had  been 
induced  to  purchase  the  bonds  by  fraud;  that  the  trustees  and  the  other  de- 
fendants wno  had  received  part  of  the  proceeds  were  aware  when  they  re- 
ceived  the  money  of  the  false  and  fraudulent  character  of  the  prospectus; 
and  that  the  prospectus  also  contained  a  promise  that  the  proceeds  of  the 
bonds  should  be  used  to  complete  the  construction  of  the  railway,  and  not 
for  the  extinction  of  liabilities  of  the  constituent  companies;  but  the  proceeds 
were  applied  in  part  by  the  trustees,  and  were  received  by  the  other  defend- 
ants in  payment  of  such  liabilities,  with  knowledge  of  this  promise.  The  ob- 
ject of  the  suit  was  (1)  to  rescind  the  purchase  for  fraud,  and  charge  the  trus- 
tees and  the  recipients  of  the  moneys  from  them  as  trustees  ex  maleficio;  and  (2) 
to  enforce  the  promise  of  the  prospectus  as  a  promise  to  the  purchasers  of 
bonds  in  the  nature  of  a  trust,  and  compel  the  trustees  and  tne  recipients 
from  them  to  account  for  the  part  appropriated  contrary  to  the  promise. 
Held,  that  complainants  were  merely  creditors  of  the  company,  and  as  such, 
even  were  the  issue  presented  by  the  bill,  could  not  assail  the  validity  of  the 
agreement  appointing  the  trustees,  nor  question  the  doings  of  the  trustees  as 
such. 

3.  Same— PLBADraO— MULTIFARIOUSKESS. 

If  the  bill  presented  a  case  seeking  relief  because  of  the  invalidity  of  the 
trust  agreement,  or  the  violation  of  the  provisions  of  that  agreement  by  the 
trustees,  the  conjunction  of  such  a  cause  of  action  with  the  causes  of  action 
arising  upon  the  prospectus  would  render  the  bill  multifarious;  and  the  join- 
der of  causes  of  action  so  wholly  disconnected  would  render  the  bill  so  ob- 
noxious that  the  court  sua  sponte  would  refuse  to  tolerate  it. 

8.  Equitt— Jurisdiction— Rescission  of  Contracts— Fraud. 

Equity  will  not  refuse  jurisdiction  of  a  suit  to  recover  moneys  obtained  by 
fraud  when  the  money  in  part  has  passed  into  the  hands  pf  several  third  par- 
ties with  knowledge  of  the  fraud,  and  the  object  of  the  suit  is  to  reach  what 
remains  in  the  hands  of  the  original  wrong-doers,  and  follow  the  rest  and 
reach  it  in  the  hands  of  the  other  defendants.  In  such  a  case  the  remedy  is 
more  adequate  and  complete  in  equity  than  at  law. 

4.  Same— Misrepresentation  in  Prospectus. 

Misrepresentation  by  prospectus,  except  as  between  promoters  and  share- 
holders, is  to  be  tried  oy  the  ordinary  criterion  of  misrepresentation.  But  a 
reasonable  construction  of  the  language  of  a  prospectus  ihay  require  that  a 
future  tense  should  be  given  to  words  m  the  past  or  presen  tense. 

6.  Bamb. 

A  right  of  rescission  because  of  misrepresentations  in  a  prlspectus  must  rest 
upon  misrepresentations  concerning  material  facts,  and  no  of  mere  matters 
of  opinion,  and  must  relate  to  existing  facts,  and  not  to  mat  ers  of  future  con- 
duct or  expectation.  It  cannot  be  founded  upon  the  breac  l  of  pure  promis- 
sory statements. 

6.  Same. 

Unless  promissory  statements  are  such  as  imply  that  a  ce  tain  condition  of 
things,  or  state  of  facts,  exists  at  the  time  to  form  the  basi   of  the  promised 
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future  state  of  things,  they  do  not  give  birth  to  a  right  of  rescission.  Fraud 
cannot  be  predicatea  of  promises  not  performed  for  the  purpose  of  avoiding 
a  contract. 

7.  Same. 

If  a  prospectus  contains  material  false  representations,  those  who  author- 
ize it  to  be  issued  cannot  repudiate  them  as  made  without  their  authority, 
while  retaining  the  fruits  of  the  prospectus. 

8.  Same. 

A  statement  in  a  prospectus  respecting  the  uses  to  which  the  moneys  to  be 
derived  from  the  sale  of  bonds  are  to  applied  is  to  be  construed  as  a  repre- 
sentation of  intention,  or  the  expression  of  the  expectation  and  purpose  of 
the  promoters,  if  the  language  falls  short  of  a  distinct  and  unequivocal 
promise. 

9.  Same— FoLLowiKG  Moneys  into  Hands  of  Third  Pebsons. 

When  a  prospectus  contains  f^  statement  which  may  be  construed  as  a 
promise  by  the  promoters  to  the  purchasers  of  bonds  that  the  moneys  derived 
from  the  sale  of  the  bonds  will  be  used  for  certain  specified  objects,  and  not 
otherwise,  and  the  promoters  upon  receiving  the  moneys  pay  them  out  to 
creditors  of  the  company,  disregarding  the  promise  in  the  prospectus,  the 
bondholders,  althougn  they  relied  upon  the  promise  in  parting  with  their 
money,  cannot  reclaim  it  upon  the  theory  of  a  trust,  and  follow  it  into  the 
hands  of  those  who  received  it  lawfully  from  the  promoters,  although  with 
notice  of  the  promise.  It  is  only  when  money  is  held  in  a  fiduciary  character, 
so  that  the  equitable  title  is  in  the  beneficial  owner,  that  the  latter  can  follow 
it  into  the  hands  of  a  third  person. 

Bill  in  Equity.  The  Banque  Franco-Egyptienne  et  al. ,  complainants, 
filed  a  bill  against  John  Crosby  Brown,  Jesse  Seligman,  W.  W.  Sher- 
man, W.  B.  Duncan,  and  the  executors  of  James  Brown,  deceased,  and 
of  Treanor  W.  Park,  deceased. 

Evart8^  Southmayd  &  Ckoate,  for  complainants. 

Bangs  J  Sietaon,  Tracy  &  MacVeagky  for  John  Crosby  Brown  and  Jesse 
Seligman,  defendants. 

Jennings  &  Riisaelly  for  McCullough,  administrator,  etc. 

Lordy  Day  &  Lord,  for  executors  of  James  Brown,  deceased 

Wallace,  J.  Although  the  pleadings  and  proofs  in  this  case  present 
a  formidable  record,  the  real  controversy  is  a  comparatively  narrow  one 
when  limited,  as  it  must  be  upon  the  bill  of  complaint  and  by  the  con- 
trolling facts,  to  its  real  proportions.  The  complainants  sue  on  behalf 
of  themselves  and  of  all  other  persons  similarly  situated.  They  are  the 
members  of  several  banking  firms,  aliens  and  citizens  of  France,  who, 
together  with  other  persons  not  named  in  the  bill,  were  acting  in  concert 
in  March,  1873,  as  a  syndicate  to  market  $6,250,000  bonds  of  the  New 
York,  Boston  &  Montreal  Railway  Company,  then  offered  to  the  public 
for  subscription  in  London,  and  who  became  purchasers  by  subscription 
of  two-thirds  of  the  bonds.  The  bonds  were  part  of  an  issue  of  $12,- 
250,000  first  mortgage  bonds  created  by  the  railway  company  pursuant 
to  a  consolidation  agreement  by  which  several  constituent  companies 
were  united  and  merged  together  as  a  new  corporation  under  the  laws  of 
the  state  of  New  York.  That  agreement,  among  other  things,  provided 
for  the  creation  by  the  new  company  of  first  and  second  mortgage  bonds, 
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to  be  used  proportionately  and  upon  trusts  enumerated,  in  part  for  rail- 
way construction  and  equipment  and  in  part  to  extinguish  existing  obli- 
gations of  the  constituent  companies,  which  bonds  were  to  be  delivered 
to  and  negotiated  by  "disbursement  trustees"  to  be  thereafter  nominated 
by  the  new  corporation,  and  were  to  constitute  a  fund  in  their  hands  to 
be  distributed  and  applied  pursuant  to  the  specified  trusts.  Before  the 
disbursement  trustees  accepted  the  trusts,  the  provisions  of  the  consoli- 
dation agreement  were  modified  by  the  concurrence  of  the  immediate 
parties  to  it,  and  a  "disbursement  trust  agreement "  was  executed,  by  the 
terms  of  which  the  disbursement  trustees  were  relieved  of  the  duty  of  ne- 
gotiating the  bonds,  the  persons  who  were  to  act  as  such  trustees  were 
named,  and  the  fund  to  arise  from  the  negotiation  of  the  bonds  was  to 
be  appropriated  and  applied  upon  somewhat  different  trusts  from  those 
originally  enumerated.  The  persons  named  in  this  agreement  as  dis- 
bursement trustees  formally  accepted  the  trusts  created  by  it.  Shortly 
afterwards  the  bonds  purchased  by  the  complainants  were  offered  to  the 
public  in  London  by  Messrs.  Bischoffsheim  &  Goldschmidt,  who  had  un- 
dertaken with  the  consolidated  company  to  market  the  bonds.  The  prin- 
cipal defendants  in  the  suit  are  the  trustees  named  in  the  disbursement 
trust  agreement,  to-wit.,  John  Crosby  Brown,  Jesse  Seligman,  William 
Watts  Sherman,  to  whose  hands  cj^me  the  greater  part  of  the  proceeds  of 
the  bonds,  together  with  William  B.  Duncan  and  the  executors  of  James 
Brown,  deceased,  and  of  Treanor  W.  Park,  deceased.  The  trustees  as- 
sumed to  distribute  the  proceeds  of  the  bonds  according  to  the  terms  of 
the  disbursement  trust  agreement,  and  Duncan,  Brown,  and  Park  were 
beneficiaries  under  the  terms  of  that  agreement,  and  respectively  received 
part  of  the  proceeds. 

The  argument  has  taken  a  wide  range,  and  it  has  been  contended  for 
the  complainants — (1)  That  the  trustees  and  the  other  original  defend- 
ants were  parties  to  a  scheme  of  deceit  and  fraud  by  which  unprofitable 
railroad  properties  were  to  be  merged  together  and  mortgaged,  the  mort- 
gage securities  marketed,  and  the  proceeds  captured  by  the  promoters; 
that  the  complainants  were  induced  by  deceit  and  fraud  to  purchase  the 
bonds,  and  thus  to  supply  the  proceeds  which  were  to  be  appropriated, 
and  were  kept,  as  plunder  by  the  promoters;  and  that  they  are  entitled 
to  resort  to  a  court  of  equity,  charge  the  defendants  as  trustees  ex  Truileficio, 
and  follow  the  proceeds.  (2)  That  the  complainants  were  induced  to 
purchase  the  bonds,  relying  upon  the  truth  of  certain  false  and  fraudu- 
lent representations  contained  in  the  prospectus  issued  in  behalf  of  the 
consolidated  corporation  when  the  bonds  were  offered  for  sale  upon  the 
London  market;  that  the  defendants  knew  this  when  the  proceeds  came 
to  their  hands  respectively;  and,  that,  having  received  the  proceeds  un- 
der such  circumstances,  the  defendants  are  trustees  ex  malefido  even  though 
they  were  innocent  and  honest  otherwise  in  their  participation  in  the 
transactions  complained  of.  And  (3)  that  the  proceeds  of  the  bonds  were 
a  trust  fund  in  the  hands  of  the  trustees,  impressed,  both  by  express  con- 
tract and  constructively,  with  the  equitable  rights  of  the  complainants  to 
have  them  applied  for  specified  purposes;  that  the  trustees  have  disre- 
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garded  and  subverted  these  equities  by  applying  the  proceeds  to  foreign 
objects;  and  consequently  that  they  and  the  recipients  from  them  with 
notice  must  account. 

The  theory  of  a  contract  trust  rests  on  the  propositions — (1)  That  the 
complainants  were  entitled  to  avail  themselves  of  the  trusts  created  by  the 
consolidation  agreement;  that  this  agreement  was  the  charter  of  the  com- 
pany, and  could  not  be  materially  changed  without  legislative  sanction; 
that  the  trustees  and  the  recipients  of  the  fund  arising  from  the  proceeds 
of  the  bonds  were  bound  to  know  that  any  disposition  of  the  fund  con* 
trary  to  the  provisions  of  that  agreement  was  unauthorized;  that  the  dis- 
bursement trust  agreement,  so  far  as  it  permitted  a  diflferent  disposition, 
was  consequently  invalid;  and  that  it  was  the  duty  of  the  trustees  to  re< 
turn  the  proceeds  to  the  complainants  unless  they  were  willing  and  able 
to  conform  to  the  directions  of  the  consolidated  agreement.  (2)  That 
the  prospectus,  upon  the  faith  of  which  the  complainants  bought  the 
bonds,  contained  an  express  promise  that  the  proceeds  should  be  applied 
by  the  trustees  in  a  specified  manner,  to-wit,  should  be  held  and  ap- 
plied by  them  for  completing  the  construction  of  railroad  property,  while 
the  remaining  first  and  second  mortgage  bonds  should  not  in  the  mean 
time  be  oflered  for  sale,  but  should  be  held  by  them  for  the  extinction 
of  all  outstanding  bonds  and  stock  of  the  constituent  companies;  and 
that,  if  the  trustees  were  not  parties  to  this  promise,  so  that  it  is  not  to 
be  treated  as  a  promise  by  them,  nevertheless  they  knew  of  it  when  they 
received  the  proceeds, — knew  that  the  railroad  company  had  pledged 
itself  accordingly,  and  were  bound  either  to  repudiate  it  and  return  the 
moneys  or  apply  them  conformably  to  the  promise. 

It  will  be  found  that  if  the  bill  of  complaint  asserts  more  than  two  dis- 
tinct causes  of  action  or  grounds  of  recovery  against  the  defendants,  there 
are  but  two  which  the  evidence  justifies  in  any  view  that  can  reasona- 
bly be  taken  of  it.  The  complainants  allege  in  substance  in  their  bill 
that  they  loaned  to  the  railway  company  the  amount  of  money  advanced 
upon  their  subscription  for  the  company's  bonds;  that  they  subscribed 
for  the  bonds  upon  the  faith  of  a  prospectus  issued  to  induce  the  sub** 
script! on;  that  the  prospectus  contained  various  representations  concern- 
ing the  character  and  value  of  the  mortgaged  property,  and  the  condition 
and  circumstances  of  the  enterprise  in  which  their  money  was  to  be  used; 
that  they  knew  nothing  in  respect  to  these  matters  but  what  they  learned 
from  the  prospectus,  except  that  various  of  the  persons  who  were  named 
in  it  as  connected  with  the  enterprise  were  regarded  as  men  of  wealth 
and  high  standing;  that  many  of  the  material  representations  contained 
in  the  prospectus  were  false  and  fraudulent,  put  forth  to  stimulate  a  sub- 
scription on  the  part  of  persons  like  the  complainants,  ignorant  of  the 
natural  features  and  surroundings  of  the  said  railway  enterprise;  that 
in  consequence  they  were  deluded  and  beguiled  into  subscribing  for  the 
bonds,  and  the  disposal  of  the  bonds  to  them  under  the  circumstances 
involved  a  gross  fraud  and  imposition  upon  thenji  on  the  part  of  the  rail- 
way company,  its  officers  and  agents,  and  on  the  part  of  the  said  trustees; 
and  that  the  complainants  and  other  takers  of  the  bonds  similarly  situ- 
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ated  are  entitled  to  reclaim  the  amount  which  they  paid  for  the  same, 
with  interest.  The  bill  also  sets  forth  facts  constituting  another  cause 
of  action,  which  in  substance  is  that  the  moneys  of  the  complainants, 
received  by  the  trustees  on  acscount  of  the  bonds,  were  received  by  them 
to  be  disbursed  according  to  the  terms  of  a  promise  in  the  nature  of  a 
trust  contained  in  the  prospectus;  that  this  promise  was  to  the  effect  that 
$6,000,000  of  the  first  mortgage  bonds  not  then  offered  for  subscription 
would  be  reserved  by  the  trustees  for  the  extinction  of  the  liabilities  of 
the  constituent  companies  forming  the  consolidated  company,  and  the 
proceeds  of  the  $6,250,000  then  offered  would  be  used  and  applied  by 
the  trustees  solely  for  completing  the  construction  and  equipping  the 
railways  of  the  company;  that  the  moneys  were  used  and  applied  by  the 
trustees  in  violation  of  this  promise;  that  the  trustees  attempt  to  excuse 
themselves  for  such  misuse  and  misapplication  by  a  claim  that  they  acted 
under  the  provisions  of  an  instrument  called  the  "disbursement  trust 
agreement;"  that  the  complainants  did  not  know  anything  of  that  agree- 
ment, or  of  any  of  the  documents  relating  to  the  organization  or  condition 
of  the  railway  company,  when  they  subscribed  for  the  bonds,  but  relied 
solely  upon  the  prospectus  and  the  representations  and  assurances  therein 
contained;  that  the  issuing  of  the  prospectus  was  in  law  the  act  of  the 
trustees,  and  when  they  received  the  complainants'  money  the  trustees 
knew  its  terms  and  conditions;  that  the  pretended  excuse  of  the  trustees 
is  untenable,  because,  if  the  said  disbursement  trust  agreement  contained 
provisions  inconsistent  with  the  terms  of  the  prospectus,  it  was  alterable, 
and  was  altered  by  the  prospectus,  and  moreover  did  not  conform  to  the 
consolidation  agreement  under  which  the  railway  company  was  formed; 
that  however  much  the  terms  of  the  prospectus  may  have  differed  from 
those  of  the  consolidation  agreement  or  the  disbursement  trust  agreement, 
yet  the  trustees  had  no  right  to  apply  the  complainants'  moneys  other- 
wise than  conformably  to  the  promise  of  the  prospectus.  In  order  to 
charge  the  defendants  other  than  the  trustees,  the  bill  avers  that  the  trus- 
tees disposed  of  part  of  the  complainants'  moneys  to  Duncan,  Park,  and 
Brown;  that  these  persons,  together  with  the  firm  of  Seligman  &  Co., 
were  among  the  promoters  of  the  scheme  for  organizing  the  consolidated 
company,  and  mortgaging  its  property^  and  selected  the  trustees  in  their 
interest;  that  they  received  the  moneys  pursuant  to  their  original  plan 
of  getting  rid  of  their  worthless  interests  in  the  pre-existing  railway  com- 
panies, and  with  full  knowledge  of  all  the  facts  and  circumstances  con- 
nected with  the  negotiation  of  the  bonds.  The  prayer  for  relief  (after  an 
offer  in  the  prayer  by  the  complainants  to  surrender  the  bonds  held  by 
them)  is  that  it  may  be  adjudged  that  the  disposal  of  the  bonds  to  the 
complainants  was  fraudulent  on  the  part  of  the  company,  its  officers  and 
agents,  and  of  the  trustees;  that  the  complainants  be  repaid  the  money 
paid  for  the  bonds,  with  interest,  less  interest  received  upon  the  bonds; 
that  the  trustees  account  and  pay  the  same  to  the  complainants,  less  such 
sums  as  may  be  refunded  by  the  other  defendants;  and  that  the  other 
defendants,  who  have  received  portions  of  the  proceeds  of  the  bonds  from 
the  trustees,  account  and  repay  the  same  to  the  complainants.    The  bill 
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prays  for  discovery,  and  for  other  relief  to  which  special  reference  is  un- 
necessary. 

Plainly,  the  averments  of  the  bill  present  two  principal  grounds  of 
complaint  against  the  defendants  as  the  basis  of  the  relief  sought:  Mrsty 
that  the  money  of  the  complainants  was  obtained  by  deceit,  of  which  the 
prospectus  was  the  vehicle,  whereby  complainants  are  entitled  to  rescind 
their  subscriptions  and  reclaim  the  money  of  the  defendants  who  received 
it  and  participated  in  the  deceit,  or  were  cognizant  of  the  deceit  when  the 
money  came  to  their  hands;  secondy  that  the  prospectus  contained  a  prom- 
ise, in  the  nature  of  a  trust  to  the  effect  stated,  whereby  the  complainants 
are  entitled  to  reclaim  their  money  of  the  trustees  who  received  it  and 
applied  it,  disregarding  the  promise,  and  of  the  other  defendants  who 
received  it  with  knowledge  of  the  facts.  There  are  allegations  in  the  bill 
which  may  have  been  designed  to  charge  that  the  trustees,  as  well  as 
Duncan,  Park,  and  Brown,  were  parties  to  a  scheme  of  deceit  and  fraud, 
by  which  unprofitable  railroad  properties  were  to  be  merged  together  and 
mortgaged,  the  mortgage  bonds  marketed,  and  the  proceeds  captured  by 
the  promoters;  and  that  the  complainants  were  drawn  into  this  scheme 
and  induQed  to  purchase  the  bonds,  and  thus  supply  the  plunder  which 
was  to  be  and  was  appropriated  by  the  promoters.  Certainly,  a  consid- 
erable part  of  the  argument  for  the  complainants  at  the  bar  has  pro- 
ceeded upon  the  theory  of  such  a  cause  of  action,  and  that  the  complain- 
ants are  entitled  upon  that  theory  to  reclaim  their  money  in  a  court  of 
equity.  But  if  any  such  charge  was  originally  contemplated  by  the  bill, 
the  evidence  to  support  it  is  not  found  in  the  record.  Nothing  in  this 
controversy  is  better  established  by  the  proofs  than  that  all  the  defend- 
ants, who  were  among  the  promoters  of  the  consolidation  scheme,  were 
convinced  that  their  enterprise  offered  excellent  prospects  of  success  as  a 
practical  and  legitimate  undertaking,  and  believed  when  the  mortgage 
was  created  that  the  bonds  subsequently  bought  by  the  complainants 
were  a  good  speculative  investment,  and  would  ultimately  prove  a  safe 
and  profitable  one  for  the  purchasers. 

A  narrative  of  the  transactions  preceding  the  issuing  of  the  prospectus 
and  the  sale  of  the  bonds  is  necessary. 

The  consolidation  scheme  originated  in  1871;  and  negotiations  ensued 
in  which  Messrs.  Park,  Duncan,  and  others,  represented  the  Harlem  Ex- 
tension Railroad  Company,  Gen.  Schultz  (as  agent  for  James  Brown)  and 
Greorge  H.  Brown  represented  the  Dutchess  &  Columbia  Railroad  Com- 
pany, and  Messrs.  McKinney  and  Hoyt  represented  the  New  York  & 
Boston  Railroad  Company;  and  a  provisional  agreement  for  a  consolida- 
tion was  reached  in  the  spring  of  1872.  The  scheme  contemplated  the 
merger  of  these  three  railway  companies  with  two  other  railway  compa- 
nies, viz. ,  the  Putnam  &  Dutchess  Railroad  Company  and  the  Pine  Plains 
&  Albany  Railroad  Company,  which  latter  companies  were  to  be  organ- 
ized to  construct  and  bring  into  the  proposed  consolidated  line  interven- 
ing lines  of  railway.  The  Harlem  Extension  Railroad  Company  had  been 
created  in  1870  by  the  consolidation  of  the  Bennington  &  Rutland  Rail- 
road Company  with  the  Lebanon  Springs  Railroad  Company,  and  upon 
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the  merger  of  those  two  companies  assumed  a  mortgage  debt  of  the  con- 
stituent companies  of  $2,500,000.  In  April,  1870,  the  Harlem  Exten- 
sion Railroad  Company  had  created  a  mortgage  to  secure  its  bonds  to  the 
amount  of  $4,000,000,  $2,500,000  of  which  were  set  apart  to  retire  by 
exchange  the  mortgage  bonds  of  the  two  constituent  companies.  The 
defendants  Park  and  Duncan  were  large  creditors  of  this  company.  Ac- 
cording to  the  answers  of  these  defendants.  Park  was  a  holder  of  $900,- 
000  of  the  bonds  of  the  Harlem  Extension  Railroad  Company,  and  $300,- 
000  of  the  bonds  of  the  Lebanon  Springs  Railroad  Company,  and  Dun- 
can held  $75,000  of  the  bonds  of  the  Harlem  Extension  Railroad  Com- 
pany, and  $24,000  of  the  bonds  of  the  Lebanon  Springs  Railroad  Com- 
pany; and  they  were  the  owners  of  certain  rolling  stock  in  use  by  this 
company.  The  railway  property  of  the  Harlem  Extension  Railroad  Com- 
pany had  cost  about  $4,000,000.  Its  railroad  was  about  117  miles  in 
length,  and  was  in  operation  from  Rutland,  Vt.,  to  Chatham  Four  Cor- 
ners, and  it  was  the  lessee  in  perpetuity  of  the  Bennington  &  Glaston- 
berry  Railway.  Prior  to  the  merger,  as  is  alleged  by  the  answers,  the 
two  constituent  companies  had  regularly  met  their  obligations,  but  after 
the  merger  the  Harlem  Extension  Railroad  Company  lost  business,  con- 
nections theretofore  existing,  and  had  not  earned  operating  expenses 
during  the  year  1871. 

The  Dutchess  &  Columbia  Railroad  Company  was  organized  in  1866, 
and  at  the  time  of  the  negotiations  had  cost,  with  its  equipments,  about 
$2,600,000.  Its  road  extended  from  Fishkill  Landing,  on  the  Hudson 
river,  to  Millerton  Station,  on  the  Harlem  Railway,  near  the  Connecticut 
line,  a  distance  of  about  59  miles.  Nearly  $1,500,000  had  been  paid 
in  on  its  capital  stock.  Its  first  mortgage  bonds  ($1,500,000)  had  been 
sold  at  from  80  to  85  per  cent,  of  par.  It  had  a  second  mortgage  for 
$600,000,  a  third  for  $125,000,  and  a  fourth  for  $275,000.  At  one 
time  it  had  been  leased  by  the  Boston,  Hartford  &  Erie  Railroad  Com- 
pany for  an  annual  rental  of  $200,000,  but  this  company  had  defeulted 
in  payment  of  rent,  and,  upon  the  termination  of  the  lease,  in  March, 
1870,  the  railroad  was  without  equipment,  and  without  means.  James 
Brown  was  a  large  stockholder  and  creditor  of  this  company,  his  interest 
approximating  the  sum  of  $1,000,000.  The  president  of  this  company 
was  his  son,  the  defendant  George  H.  Brown,  and  the  defendant  John 
Crosby  Brown  was  the  trustee  of  the  several  issues  of  mortgage  bonds. 
George  H.  Brown  held  $52,000  of  its  stock,  and  $6,000  of  its  first  mort- 
gage bonds,  and  John  Crosby  Brown  held  $5,000  of  th6  stock  and  $74,- 
000  of  its  first  mortgage  bonds.  After  the  termination  of  the  lease  to 
the  Boston,  Hartford  &  Erie  Railroad  Company,  the  ra  Iroad  was  with 
out  equipment,  and  without  means  to  meet  the  interest  on  its  mortgage 
debt;  and  thereupon  James  Brown  purchased  rolling  sto  k  and  leased  it 
to  the  company,  and  made  advances  to  assist  the  comp  my  in  carrying 
on  its  6perations.  At  the  time  of  the  negotiation  it  was  not  earning  op- 
erating expenses. 

The  New  York  &  Boston  Railroad  Company  was  orgaJized  in  1869  to 
build  a  line  of  railroad  from  the  Harlem  river,  near  Ne  «r  York  city,  to 
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Brewsters,  in  the  county  of  Putnam,  a  distance  of  about  58  miles,  and 
was  in  progress  of  construction  at  the  time  of  the  negotiations.  Messrs. 
Hoyt  &  McKinney  had  been  the  principal  promoters  of  this  company. 
About  $2,000,000  had  been  expended  in  construction.  It  had  created 
first  mortage  bonds  for  $2,000,000.  Among  those  who  had  assisted 
the  enterprise  financially  were  the  banking  firm  of  Seligman  &  Co.,  of 
v/hich  the  defendant  Jesse  Seligman  was  a  member.  Prior  to  1871  this 
firm  had  advanced  the  company  over  $160,000,  and  they  had  continued 
to  make  advances  subsequently.  While  the  consolidation  scheme  was 
pending  they  advanced  $200,000  on  $400,000  of  its  mortgage  bonds, 
and  $100,000  on  $150,000  of  the  bonds. 

The  two  completed  railways  had  experienced  the  usual  vicissitudes  of 
young  enterprises,  and  at  the  time  were  unprofitable,  but  there  is  no 
reason  to  suppose  that  their  owners  regarded  them  as  likely  to  be  per- 
manently so;  the  uncompleted  one,  the  New  York  &  Boston  Railway, 
had  been  projected  by  intelligent  and  enterprising  men,  who  believed 
in  its  ability  to  maintain  itself  when  completed.  It  occurred  to  those 
interested  in  the  three  disconnected  railways  that  by  building  the  nec- 
essary link  lines  to  unite  them  together,  and  merging  all  under  one 
management,  the  three  concerns  could  be  utilized  as  members  of  an  ex- 
tensive system,  and  a  trunk  railway  line  be  formed  extending  from  Rut- 
land, in  the  state  of  Vermont,  to  New  York  city,  having  connections  at 
the  termini  and  at  intervening  points  upon  the  line  with  other  railroads, 
then  built  and  in  operation,  or  projected;  and  that  the  new  company 
would  be  able  to  command  a  much  larger  traffic  locally  than  had  inured 
to  the  disconnected  roads,  a  traffic  that  would  develop  and  increase 
with  the  increase  of  facilities  and  the  growth  of  the  communities  along 
the  route,  and  would  also  command  a  valuable  independent  traffic  from 
its  connections  with  other  railroads.  This  was  certainly  not  an  unrea- 
sonable expectation  in  view  of  the  results  of  many  previous  instances  of 
railway  consolidations,  and  in  view  of  the  physical  and  geographical  con- 
ditions of  the  particular  enterprise.  They  proposed  to  construct  a  rail- 
way which  should  be  not  only  a  north  and  south  line,  terminating  at 
Rutland  in  the  north,  and  on  tide  water  at  the  Harlem  river  near  New 
York  city  on  the  south,  and  be  an  avenue  of  traffic  reaching  into  North- 
em  Vermont  and  Lower  Canada,  but  one  which  by  its  connections  with 
railways  running  east  and  west  would  derive  a  considerable  business 
from  the  commerce  between  the  eastern  and  western  states.  As  the 
scheme  took  life  and  form  it  grew  in  dimensions,  and  the  horizon  of  the 
promoters  became  enlarged,  so  as  to  include  alliances  and  combinations 
with  other  important  railway  corporations  to  strengthen  and  fructify  the 
new  railway.  N^otiations  were  commenced  with  the  Erie  Railway  Com- 
pany and  with  the  Central  Vermont  Railway  Company  looking  to  such 
an  alliance.  A  charter  for  an  underground  railway  company  in  New 
York  city  was  secured;  and  the  construction  of  various  branch  roads  to 
serve  as  tributaries  to  the  main  line  was  included  in  the  program  of  the 
projectors.  During  the  latter  part  of  1871  and  the  early  part  of  1872 
the  scheme  gradually  assumed  a  practical  and  defined  form,  and  a  bagia 
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of  consolidation  was  reached  satisfactory  to  the  parties  having  a  control- 
ling interest  in  the  three  principal  railway  companies.     In  the  spring  of 
1872  the  preliminary  steps  for  carrying  out  the  scheme  of  consolidation 
were  so  far  matured  that  the  two  corporations  for  building  the  link  lines 
were  organized,  and  the  provisional  agreement  of  consolidation  referred 
to  was  formally  prepared  and  approved  by  the  board  of  directors,  re- 
spectively, of  the  five  constituent  companies  which  were  to  consolidate, 
viz.,  the  New  York  &  Boston  Railroad  Company,  the  Putnam  &  Dutch- 
ess Railroad  Company,  the  Dutchess  &  Columbia  Railroad  Company,  the 
Pine  Plains  &  Albany  Railroad  Company,  and  the  Harlem  Extension 
Railroad  Company.     This  agreement  provided  for  the  exchange  of  the 
capital  stock  of  the  constituent  companies  for  the  capital  stock  of  the 
new  company,  the  payment  of  the  mortgage  indebtedness  of  the  constit- 
uent companies  by  the  exchange  or  proceeds  of  mortgage  bonds  to  be 
created  by  the  new  company;  the  payment  and  discharge  by  the  constit- 
uent companies  of  all  their  outstanding  liabilities;  and  the  delivery  of 
their  respective  railways  to  the  new  company, — those  of  the  Harlem 
Extension  Company  and  the  Dutchess  &  Columbia  Company  to  be  deliv- 
ered in  complete  condition  and  good  order,  and  those  of  the  Pine  Plains 
&  Albany  Company,  the  Putnam  &  Dutchess  Company,  and  the  New 
York  &  Boston  Company  to  be  delivered  with  their  tracks  fully  laid, 
graded,  and  bridged,  and  fenced  according  to  law.     The  agreement  fur- 
ther provided  for  the  erection  by  the  new  company  of  first  mortgage 
bonds  to  the  amount  of  $15,750,000,  and  second  mortgage  bonds  to  the 
amount  of  $5,000,000,  which  were  to  be  appropriated  to  retire  by  pur- 
chase or  exchange  the  bonded  indebtedness  of  the  divisional  companies, 
and  pay  for  the  rolling  stock  and  equipment  of  the  new  company,  and 
for  the  application  of  the  capital  stock  not  exchanged,  and  of  mortgage 
bonds  not  thus  appropriated  to  the  general  uses  of  the  company.     The 
proofs  do  not  show  satisfactorily  what  was  the  basis  of  adjustment  be- 
tween the  several  constituent  interests,  but  the  provisional  agreement 
provided  that  the  mortgage  trustees  should  set  apart  $4,000,000  first 
mortgage  bonds  and  $1,000,000  second  mortgage  bonds  to  be  used  for 
the  exchange  or  purchase  of  the  bonded  and  other  indebtedness  of  the 
Harlem  Extension  Railroad  Company  and  its  constituent  companies,  the 
Lebanon  Springs  Railroad  Company  and  the  Bennington  &  Rutland 
Railroad  Company;  $1,030,000  first  mortgage  bonds  for  the  purchase  or 
exchange  of  the  bonded  indebtedness  of  the  Pine  Plains  &  Albany  Rail- 
road Company;  $2,500,000  first  mortgage  bonds  for  the  exchange  or 
purchase  of  the  bonded  indebtedness  of  the  Dutchess  &  Columbia  Rail- 
road Company;  $1,720,000  first  mortgage  bonds  for  the  exchange  or 
purchase  of  the  Putnam  &  Dutchess  Railroad  Company;  and  $3,000,000 
first  mortgage  bonds  for  the  exchange  or  purchase  of  the  bonded  indebt- 
edness of  the  New  York  &  Boston  Railroad  Company.     It  would  seem 
from  the  evidence  that  the  understanding  between  the  promoters  and  the 
holders  of  the  underlying  indebtedness  of  the  constituent  companies  was 
tiiatthe  latter  were  to  be  paid  55  cents  in  cash  and  45  cents  in  the  stock 
of  the  new  company  per  dollar  for  their  securities,  and  it  was  doubtless 
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expected  by  the  projectors  that  a  sufHcient  surplus  arising  from  the  sale 
of  the  first  and  second  mortgage  bonds  would  remain  to  construct  the 
several  branch  roads  which  were  intended  to  be  built.  Shortly  aftei:  the 
provisional  agreement  was  thus  approved,  Messrs.  Lowrey  and  George 
H.  Brown  were  sent  abroad  as  the  agents  of  the  several  companies,  to  en- 
list financial  assistance  for  the  enterprise.  At  that  time  James  McHenry , 
of  London,  was  potent  in  the  afiairs  of  the  Erie  Railway  Company, 
and  Messrs.  Bischoffsheim  &  Goldschmidt,  of  London,  were  its  recog- 
nized financiers;  and  overtures  had  been  made  by  the  promoters  to  Mo- 
Henry,  who  was  then  in  this  country,  to  assist  them  to  obtain  a  loan- 
When  Messrs.  Lowrey  and  Brown  arrived  in  London,  Bischoffsheim  & 
Goldschmidt  had  already  been  advised  of  their  mission  by  McHenry. 
While  there,  Messrs.  Lowrey  and  Brown  prepared  a  printed  report,  which 
exhibited  in  detail  all  the  physical  features  and  conditions  of  the  pro- 
posed railway,  and  statistics  and  estimates  of  the  expected  sources  of 
revenue.  They  circulated  this  report  extensively  among  leading  bank- 
ers and  capitalists.  They  took  this  report,  together  with  all  the  docu- 
ments necessary  to  show  the  previous  and  present  status  of  the  constit- 
uent companies,  and  the  provisions  of  the  scheme  of  consolidation,  to 
and  left  them  with  Mr.  Sharp,  the  solicitor  of  Bischoffsheim  &  Gold- 
schmidt, to  whom  they  had  been  referred  by  Bischoffsheim  &  Gold- 
schmidt. Before  they  fulfilled  their  errand,  McHenry  came  to  London 
and  took  part  in  placing  the  enterprise  before  Messrs.  Bischoffsheim  & 
Goldschmidt.  It  commended  itself  to  the  favor  of  both  McHenry  and 
Bischoffsheim  &  Goldschmidt  as  one  likely  to  be  advantageous  to  the 
Erie  Railway  Company.  As  a  result  of  the  negotiations  thus  instituted, 
a  tentative  arrangement  was  made  between  the  promoters  and  Bischoff- 
sheim &  Goldschmidt  to  the  effect  that,  after  the  latter  should  bring  out 
a  new  loan  for  the  Erie  Railway  Company,  which  they  were  then  about 
to  offer,  they  would  undertake  the  financiering  of  the  new  company;  but 
that  the  consolidation  scheme,  which,  as  then  devised,  contemplated  a 
mortgage  of  about  $45,000  per  mile  of  railway,  should  be  so  modified 
that  the  first  mortgage  should  represent  $35,000  per  mile,  and  also  that 
a  definite  arrangement  should  be  made  between  the  promoters  and  the 
Erie  Railway  Company  for  an  alliance  of  interests.  All  the  documents, 
statistical  and  legal,  bearing  upon  the  character  and  merit  of  the  enter- 
prise, were  left  by  the  agents  of  the  constituent  companies  in  the  cus- 
tody of  Bischoffsheim  &  Goldschmidt,  or  their  solicitor,  Mr.  Sharp, 
during  the  pendency  of  the  negotiations,  and  remained  there  until  the 
present  controversy  first  arose. 

The  reduction  of  the  amount  per  mile  of  the  proposed  first  mortgage 
necessitated  a  readjustment  between  the  promoters  of  the  basis  upon 
which  the  constituent  properties  should  be  provided  for,  the  indebted- 
ness of  the  company  be  satisfied,  and  the  proposed  enterprise  be  carried 
through.  While  n^otiations  to  this  end  were  going  on  between  the  pro- 
moters aind  the  various  parties  in  interest,  negotiations  were  also  com- 
menced with  the  officers  of  the  Erie  Railway  Company  touching  an  alli- 
ance and  the  co-operation  of  that  company  in  obtaining  the  necessary  fi- 
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nances  for  the  scheme.  About  the  1st  of  September,  1872,  a  contract 
was  executed  between  the  Erie  Railroad  Company  and  the  five  constitu- 
fent  companies,  which,  after  reciting  the  proposed  consolidation,  a  con- 
nection contemplated  between  the  consolidated  road  and  the  Erie  Railway 
by  an  underground  railway  to  be  built  in  the  city  of  New  York,  and  the 
ability  of  the  Erie  company,  ''through  its  friends  and  agents,  and  through 
the  money  and  influence  of  those  interested  in  its  securities,"  to  assist  in 
the  negotiation  of  the  first  mortgage  bonds  y^roposed  to  be  made  by  the 
consolidated  corporation,  contained  the  following  covenant: 

'*  That  the  said  party  of  the  first  part  [the  Erie  Company]  agrees  that  it  will 
aid  and  assist  the  said  parties  of  the  second  part  [the  five  companies]  to  nego- 
tiate the  said  firot  mortgage  bonds  to  be  issued  by  such  proposed  consolidated 
company  to  the  extent  above  recited,  upon  condition  that  the  proceeds  of  such 
bonds  shall  in  the  first  place  be  used  only  for  the  purpose  of  completing  said 
main  line  from  High  Bridge  to  Rutland,  and  to  put  the  said  line  in  complete 
working  order,  and  for  paying  such  claims  as  may  now  exist,  and  which  it  is 
necessary  should  be  paid,  in  accordance  with  the  terms  of  such  proposed  con- 
solidation, as  the  same  are  expressed  in  the  agreement  already  made  relating 
thereto;  and  said  parties  of  the  second  part  agree  that  all  proceeds  of  such  con- 
solidated bonds,  when  the  same  are  realized,  shall  be  so  used  and  disposed  of 
to  the  extent  aforesaid." 

'  The  contract  then  defined  the  terms  of  the  traffic  arrangements  which 
were  thereafl^er  to  exist  between  the  Erie  Railway  Company  and  the  con- 
solidated company,  and  closed  with  a  covenant  by  the  parties  of  the  sec- 
ond part  that  the  contract  should  be  fully  confirmed  and  duly  executed 
by  the  consolidated  company  as  soon  as  organized,  and  a  covenant  by 
both  parties  that  the  duration  of  the  contract  should  be  for  the  term  of 
50  years. 

About  this  time  it  became  necessary  for  the  promoters  to  assist  the 
i^ew  York  &  Boston  Railroad  Company  to  raise  money  so  that  il  might 
consummate  on  its  part  the  proposed  scheme  of  consolidation.  Appli- 
cation was  made  to  Bischoffsheim  &  Goldschmidt  in  this  behalf,  and 
they  consented  to  advance  about  $400,000  for  that  purpose.  As  a  con- 
dition of  that  advance  an  agreement  was  entered  into  between  the  five 
constituent  companies  and  Bischoffsheim  &  Goldschmidt,  bearing  date 
October  31,  1872,  reciting  the  proposed  consolidation  of  the  five  con- 
stituent companies,  and  their  purpose  to  create  and  issue  mortgage  bonds 
at  the  rate  of  $35,000  per  mile  upon  the  consolidated  main  line,  to  be 
negotiated  by  Bischoffsheim  &  Goldschmidt,  and  providing  that  the  com- 
panies should  proceed  without  delay  to  complete  the  proposed  consoli- 
dation, and  create  and  issue  the  proposed  bonds,  and  pkce  the  same  in 
the  hands  of  Bischoffsheim  &  Goldschmidt  for  sale  upln  commission, 
and  that  Bischoffisheim  &  Goldschmidt  should  bring  oull  introduce,  and 
undertake  the  sale  of  the  consolidated  bonds,  on  terms  merein  specified 
as  to  commission  and  brokerage,  and  should  have  an  opmon  to  purchase 
the  bonds  at  90  per  cent.,  less  commission  and  brokerage      Concurrently 


with  the  execution  of  this  contract,  a  written  agreement 
letter  to  Bischoffsheim  &  Goldschmidt  was  signed  by  fiv( 
ers  personally,  which,  among  other  things,  contained 
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the  proposed  first  mortgage  should  be  at  the  rate  of  $35,000  per  mile, 
instead  of  $45,000,  as  originally  contemplated. 

The  promoters  being  now  ready  to  proceed  in  perfecting  the  modified 
scheme  of  consolidation,  such  proceedings  were  taken  that  the  Dutchess 
&  Columbia  Railroad  Company,  the  Putnam  &  Dutchess  Railroad  Com- 
pany, and  the  New  York  &  Boston  Railroad  Conipany  consolidated  to- 
gether by  the  name  of  the  New  York  Boston  &  Northern  Railroad  Com- 
pany; and  the  Harlem  Extension  Railroad  Company  and  the  Pine  Plains 
&  Albany  Railroad  Company  consolidated  together  under  the  name  of 
the  Harlem  Extension  Railroad  Company;  and  shortly  afterwards,  and 
on  or  about  December  19,  1872,  the  two  companies  consolidated  as  the 
New  York,  Boston  &  Montreal  Railway  Company.  The  agreements  for 
consolidation  were  ratified  by  the  stockholders  of  the  several  constituent 
companies,  as  required  by  law.  The  consolidation  agreement  which 
thus  created  the  new  corporation  was  executed  under  authority  derived 
from  chapter  917  of  the  laws  of  New  York  of  1869.  This  statute  allows 
directors  of  companies  proposing  to*  consolidate  to  enter  into  a  joint 
agreement  under  the  corporate  seal  of  each  company,  prescribing  the  terms 
and  conditions  of  the  consolidation  and  the  mode  of  carrying  the  same 
into  efiect;  and  requires  the  agreement,  after  the  same  is  ratified  by  the 
stockholders  of  the  respective  companies,  to  be  filed  in  the  office  of  the 
secretary  of  state.  The  statute  does  not  impose  any  restriction  upon  the 
contracting  corporations  in  respect  to  the  terms  of  the  agreement  to  con- 
solidate, except  that  the  capital  stock  shall  not  exceed  the  sum  of  the 
capital  stock  of  the  constituent  companies,  and  that  no  bonds  or  other 
evidences  of  debt  shall  be  issued  as  a  consideration  for  consolidation. 
The  statute  also  preserves  unimpaired  the  rights  and  means  of  all  credit- 
ors of  the  constituent  corporations,  and  provides  that  all  the  debts  and 
liabilities  of  those  corporations,  except  mortgages,  shall  attach  to  the  new 
corporation,  and  be  enforced  against  it.  The  consolidation  agreement 
provided,  among  other  things,  that  the  railway  company  should  execute 
and  deliver  to  Jesse  Seligman,  William  Watts  Sherman,  and  John  Crosby 
Brown,  as  trustees,  a  mortgage  of  all  its  property  then  existing  or 
thereafter  to  be  acquired  (except  certain  equipments)  to  secure  its  bonds 
to  the  amount  of  $12,250,000,  to  be  known  as  its  consolidated  fii-st  mort- 
gage, and  a  second  mortgage  to  the  trustees  to  secure  additional  bonds 
to  the  amount  of  $12,750,000,  to  be  known  as  its  consolidated  second 
mortgage;  and  that  the  said  first  and  second  mortgage  bonds,  when  is- 
sued, should  be  delivered  to  three  persons  as  "disbursement  trustees"  to 
be  nominated  and  chosen  by  the  railway  company  upon  specified  trusts. 
These  trusts  were  contained  in  the  seventh  article  of  the  agreement,  and 
were  (l).to  arrange  for  the  sale  of  the  first  mortgage  bonds  when  issued, 
by  negotiating  in  advance  of  the  issue,  and  publishing  a  prospectus  in 
respect  to  the  proposed  issue  conformably  to  the  rules  of  any  stock  ex- 
change, and  to  sign  the  same  for  the  company;  (2)  to  receive  payments 
on  account  of  the  purchase  money  of  the  first  mortage  bonds;  (3)  to  in- 
vest the  proceeds  upon  interest  during  such  times  as  they  should  not  be 
required  for  the  purposes  of  the  trust,  and  apply  the  interest  to  the  gen- 
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eral  objects  of  the  trust;  (4)  ^^to  set  apart  the  amounts  of  first  and  second 
mortgage  bonds  mentioned  in  the  next  three  sections  of  the  article  for 
the  purposes,  and  dispose  of  the  same  in  the  manner,  thereinafter  specif- 
ically directed;"  and  (5)  to  sell  and  dispose  of  designated  amounts  of 
first  mortgage  bonds,  and  apply  the  proceeds  respectively  to  specified 
purposes. 

The  provisions  of  the  fourth  and  fifth  trust  are  more  fully  set  forth  as 
follows:  The  fourth  trust  provides  for  the  extinction  of  the  debts  of  the 
several  companies  ibrming  directly  or  indirectly  the  consolidated  com* 
pany,  and  to  that  end  declares  that  the  disbursement  trustees  shall  set 
apart,  hold,  and  dispose  of  specified  amounts  of  first  and  second  mort- 
gage bonds,  and  apply  the  proceeds  to  purchase  the  following  debts  of 
the  original  companies  at  not  exceeding  45  per  cent,  in  cash,  and- the 
balance  of  55  per  cent,  in  second  mortgage  bonds:  (1)  $1,729,000  first 
mortgage  bonds  and  $1,838,000  second  mortgage  bonds  to  the  payment 
or  discharge  of  the  Dutchess  &  Columbia  mortgage  debt,  and  the  Dutch- 
ess  &  Columbia  unsecured  debt,  and  any  surplus  to  the  mortgage  trus- 
tees; (2)  $1,552,000  first  mortgage  bonds  and  $1,650,000  of  second 
mortgage  bonds  to  the  payment  or  discharge  of  the  New  York  &  Boston 
mortgage  debt,  and  any  surplus  to  the  treasurer  of  the  consolidated  com- 
pany;  (3)  $2,903,000  of  first  mortgage  bonds  and  $3,087,000  of  second 
mortgage  bonds  to  the  payment  and  discharge  of  the  Harlem  Extension 
mortgage  debt,  and  the  Harlem  Extension  unsecured  debt,  and  the  bal- 
ance to  the  vendors  of  the  Lebanon  Springs  Railroad  Company  and  the 
Harlem  Extension  Railroad  Company.  The  fifth  trust  declares  that  the 
trustees  shall  sell  and  dispose  of  specified  amounts  of  first  mortgage 
bonds,  and  apply  the  proceeds  as  follows,  viz.:  (1)  $1,500,000  to  the 
purchase  of  rolling  stock  and  equipment;  (2)  $230,000  for  a  payment 
due  under  the  Bennington  &  Glastonberry  Railroad  Company  lease;  (3) 
$172,000  for  a  payment  due  under  the  Clove  Branch  Railroad  Company 
lease;  (4)  $897,000  to  complete  the  Putnam  &  Dutchess  Railroad;  (5) 
$1,287,000  to  complete  the  Pine  Plains  &  Albany  Railroad;  (6)  $805,- 
000  to  complete  the  New  York  &  Boston  Railroad;  (7)  $1,000,000  to  the 
payment  of  interest  on  the  consolidated  first  mortgage  bond;  and  (8)  the 
balance  to  the  treasurer  of  the  consolidated  Railway  Company.  George 
H.  Brown  was  selected  as  president  of  the  company,  and  Park  and  Dun- 
can were  selected  as  two  of  its  directors.  John  Crosby  Brown,  Jesse 
Seligman,  and  W.  Watt^  Sherman  were  selected  as  trustees  under  the 
mortgage.  Other  directors  were  chosen  who  represented  the  several  con- 
stituent interests.  It  is  to  be  noticed  that  by  the  agreement  of  consoli- 
dation disbursement  trustees  were  to  be  selected  by  th|  consolidated 
company,  and  at  some  time  previous  to  the  issuing  of  its  n  Drtgage  bonds 
were  to  negotiate  and  issue  the  bonds,  and  that  in  order  1  lat  the  bonds 
should  be  applied  to  the  payment  of  the  outstanding  indel  tedness  of  the 
constituent  companies,  as  well  as  to  construction  and  equi]  ment,  the  en- 
tire issue  was  to  be  divided  into  specific  amounts  applies  )le  to  the  sev- 
eral  objects.  Shortly  after  this  agreement  was  executed,  the  new  com- 
pany found  itself  in  need  of  funds,  and  applied  through  11 }  president  to 
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Bischoffsheim  &  Goldschmidt  for  a  loan.  February  6,  1873,  Bischoff- 
sheim  &  Goldschmidt  made  an  advance  to  the  new  company  of  $270,687 
upon  its  note  with  collateral,  and  the  president  of  the  company  made  an 
agreement  with  Bischoffsheim  &  Goldschmidt  in  the  form  of  a  letter  au- 
thorizing them  in  substance  to  exchange  the  collaterals  for  the  first  mort- 
gage bonds  of  the  consolidated  company  when  placed  in  their  hands  for 
sale.  Before  the  bonds  were  issued,  and  before  the  disbursement  trus- 
tees nominated  by  the  company  agreed  to. serve  as  such,  the  instrument 
known  as  the  "disbursement  trust  agreement,"  bearirig  date  February  11, 
1873,  was  executed.  The  contracting  parties  to  that  agreement  were  the 
new  corporation  as  party  of  the  first  part,  and  Seligman,  Sherman,  and 
John  Crosby  BroWn,  parties  of  the  second  part.  The  latter,  who  were 
the  mortgage  trustees,  had  likewise  in  the  mean  time  been  nominated  as 
the  disbursement  trustees  by  the  railway  company.  The  instrument, 
after  reciting  the  consolidation  of  the  several  railroad  companies  consti- 
tuting the  new  corporation,  the  existence  of  certain  specified  indebted- 
ness of  the  several  companies,  the  execution  by  the  consolidated  com- 
pany of  its  first  and  second  mortgage  bonds,  the  purpose  of  that  com- 
pany to  have  the  proceeds  and  avails  of  these  bonds  applied  to  the  ex- 
tinguishment of  the  indebtedness  of  the  several  constituent  companies, 
and  the  construction,  completion,  and  equipment  of  the  lines  of  railway 
of  the  consolidated  company,  then  recites  that,  since  the  agreement  of  con- 
solidation was  made,  negotiations  for  the  sale  of  the  first  mortgage  bonds 
"have  resulted  in  an  arrangement  by  which  the  same  are  to  be  sold,  is- 
sued, and  disposed  of  in  accordance  with  the  terms  and  conditions  of  a 
plan  or  prospectus  for  the  sale  thereof  that  has  been  or  shall  be  put  forth 
in  the  name  of  the  said  company  at  London,  or  as  the  same  may  be 
modified  or  altered,"  and  that  the  avails  are  to  be  placed  in  the  hands 
of  the  disbursement  trustees,  to  be  by  them  appropriated  and  applied 
solely  for  the  purposes  and  uses  thereinafter  particularly  designated. 
The  agreement  then  provides  that  the  company  shall  place  in  the  hands 
of  the  disbursement  trustees  the  proceeds  of  the  entire  is^ue  of  its  first 
mortgage  bonds,  and  $6,575,000  of  its  second  mortgage  bonds;  directs 
the  trustees  to  use  the  same  in  amounts  and  upon  trusts  specifically  enu- 
merated, and  requires  the  application  of  the  proceeds  to  be  made  pro 
rata  upon  the  different  trusts  as  avails  of  the  bonds  come  to  their  hands. 
The  agreement  contained  this  clause:  "Whatever  proceeds  and  avails  of 
said  first  mortgage  bonds  shall  be  received  by  the  said  trustees,  they  shall 
appropriate,  distribute,  and  divide  to  and  among  the  several  applications 
to  be  made  thereof,  as  hereinbefore  provided,  in  the  proportion  that  the 
bonds  allotted  thereto  bear  to  the  whole  issue  of  such  bonds." 

The  use  directed  constitutes  the  trusts  of  the  agreement.  The  appli- 
cations directed  were  as  follows:  (1)  $1,729,000  first  mortgage  bonds 
and  $1,838,000  second  mortgage  bonds  to  the  payment  of  the  mortgage 
and  unsecured  debt  of  the  Dutchess  &  CJolumbia  Railroad  Company,  at 
rates  not  exceeding  45  per  cent,  of  the  amount  in  cash,  and  the  balance 
in  second  mortgage  bonds  at  par;  (2)  $1,552,000  first  mortgage  bonds 
and  $1,650,000  second  mortgage  bonds  to  the  payment  of  the  New  York 
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&  Boston  Railroad  Company  mortgage  debt,  at  not  exceeding  45  per 
cent,  of  the  amount  in  cash,  and  the  balance  in  second  mortgage  bonds; 
(3)  $2,903,000  first  mortgage  bonds  and  $3,000,000  second  mortgage 
bonds  to  the  payment  of  the  Harlem  Extension  mortgage  and  unsecured 
debt,  at  45  per  cent,  of  the  amount  in  cash,  and  the  balance  in  second 
mortgage  bonds;  (4)  $1,500,000  first  mortgage  bonds  to  the  purchase 
of  rolling  stock  and  equipment  for  the  consolidated  railway,  including 
the  purchase  of  rolling  stock  sold  to  the  company  by  James  Brown  and 
William  Butler  Duncan,  $200,000  to  each,  respectively;  (5)  $230,000 
first  mortgage  bonds  for  payment  due  the  Bennington  &  Glastonberry 
Railroad  Company  upon  a  lease;  (6)  $172,000  first  mortgage  bonds  for 
the  payment  due  the  Clove  Branch  Railroad  Company  upon  a  lease;  (7) 
$897,000  to  the  completion  of  construction  of  the  Putnam  &  Dutchess 
Railroad;  (8)  $1,287,000  to  the  payment  for  the  construction  of  the 
New  York  &  Boston  Railroad;  (9)  $805,000  to  complete  the  New  York 
&  Boston  Railroad;  (10)  $1,000,000  to  the  payment  of  interest  on  the 
consolidated  first  mortgage  bonds;  and  (11)  the  residue  of  the  avails  and 
proceeds  of  all  the  bonds  to  the  treasurer  of  the  consolidated  company. 
It  will  be  seen  that  the  disbursement  trust  agreement  was  intended  to 
relieve  the  disbursement  trustees  of  the  duty  of  issuing  and  negotiating 
the  sale  of  the  mortgage  bonds.  The  recital  that  an  arrangement  for  the 
negotiation  of  the  bonds  had  been  made  by  the  company  after  the  con- 
solidation agreement  was  executed  was  inaccurate,  because  the  arrange- 
ment referred  to  was  the  agreement  made  between  the  five  constituent 
companies  and  Bischoflsheim  &  Goldschmidt  of  the  date  of  October  31, 
1872,  already  mentioned.  There  was  no  occasion  for  the  provision  which 
had  been  incorporated  in  the  consolidation  agreement  imposing  this  duty 
upon  the  disbursement  trustees;  and  doubtless  the  insertion  of  a  clause 
to  that  effect  was  an  oversight,  and  resulted  from  copying  the  language 
of  the  provisional  consolidation  agreement  in  that  respect,  which  had 
been  prepared  in  the  spring  of  1872  for  the  approval  of  the  constituent 
companies.  The  modification  of  the  consolidation  agreement  introduced 
by  the  disbursement  trust  agreement  had  been  considered  and  deter- 
mined upon  some  little  time  previous  to  the  execution  of  the  latter  in- 
strument. In  order  to  expedite  the  placing  of  the  first  mortgage  bonds, 
the  company,  before  the  disbursement  trust  agreement  was  executed,  and 
on  February  6th,  sent  Mr.  Sherman  abroad  with  a  power  of  attorney  au- 
thorizing him  to  dispose  of  the  bonds.  This  instrument  gave  him'  ple- 
nary discretion,  and  authorized  him  to  substitute  agents  with  like  powers; 
but  it  was  undoubtedly  intended  to  permit  him  to  make  the  formal  agree- 
ment with  Bischoffsheim  &  Goldschmidt,  in  the  name  of  the  new  com- 
pany, which  had  in  effect  been  made  in  its  behalf  by  the  five  constituent 
companies  in  October  previously,  Mr.  Sherman  carried  with  him  duly 
authenticated  copies  of  the  agreement  of  consolidation  of  the  first  con- 
solidated mortgage  of  the  disbursement  trust  agreement  then  unsigned, 
and  of  other  documents  which  it  is  not  necessary  to  mention.  February 
1 2th  the  solicitors  for  the  consolidated  company  sent  by  mail  to  McHenry 
in  London  duplicate  copies  of  the  same  papers  accompanied  by  the  nee- 


Digitized  by 


Google 


BANQUE  ¥RAN(X)-EGYPTIENNE  V.  BROWN.  177 

essary  evidence  of  the  execution  of  the  disbursement  trust  agreement. 
Shortly  after  Mr.  Sherman's  arrival  in  London,  he  executed  a  power  of 
attorney  to  McHenry,  substituting  the  latter  as  an  agent  with  full  au- 
thority to  contract  for  the  consolidated  company  in  the  negotiation  of  the 
bonds.  March  14th  McHenry  executed,  on  behalf  of  the  company, 
an  agreement  with  Bischoffsheim  &  Goldschmidt,  by  which  the  latter 
were  empowered  to  negotiate  the  whole  issue  of  first  mortgage  bonds, — 
$6,250,000  thereof  within  14  days,  and  the  remaining  $6,000,000  "at 
such  times  and  in  such  amounts  as  they  should  think  fit,  and  whenever 
the  main  line  of  the  company's  railway  from  New  York  city  to  Rutland 
should  be  open  to  public  traffic," — at  a  price  to  produce  not  less  than  90^ 
per  cent,  of  the  par  value,  less  commissions  and  charges.  By  the  con- 
tract, the  proceeds  were  to  be  paid  by  Bischoffsheim  &  Goldschmidt  ta 
the  company  by  installments  as  received  by  them  conformably  to  the 
terms  of  the  prospectus  to  be  issued.  A  prospectus  announcing  that 
Bischoffsheim  &  Goldschmidt  were  authorized  to  offer  the  bonds,  and 
specifying  the  price  and  terms  of  payment,  had  been  prepared,  mainly 
by  McHenry,  in  London,  and  had  been  circulated  by  Bischoffsheim  & 
Goldschmidt  among  some  of  their  friends,  before  the  formal  execution, 
of  this  contract. 

The  facts  thus  summarized,  with  others  of  secondary  importance,  not 
adverted  to,  in  the  history  of  the  consolidation  scheme  to  the  time  the^ 
bonds  were  offered  for  sale,  supply  the  data  for  inferences  which  are  quite 
inconsistent  with  the  existence  of  any  such  fraudulent  conspiracy  on  tho^ 
part  of  the  promoters  as  has  been  asserted.  Itappears  that  by  thescheme, 
as  matured,  the  owners  of  the  Dutchess  &  Columbia  Railroad  were  to  get 
only  about  $865,000  cash  for  property  upon  which  about  $2,600,000" 
had  been  actually  expended  for  construction:  the  owners  of  the  Harlem 
Extension  Railroad  were  to  get  only  about  $1,106,000  for  property  upon 
which  about  $4,000,000  had  been  actually  expended  for  construction;, 
and  the  owners  of  the  New  York  &  Boston  Railroad  were  to  get  only 
about  $700,000  for  property  upon  which  about  $2,000,000  had  actually 
been  expended  for  construction.  These  cash  payments  were  very  con- 
siderably less  than  the  then  value  of  the  properties.  These  properties 
represented  a  considerable  investment  beyond  the  actual  cost  of  construc- 
tion by  those  who  had  contributed  the  means  to  the  several  companies- 
to  build  and  operate  their  roads.  As  an  equivalent  for  these  proper- 
ties, and  for  the  moneys  invested  in  them  by  stockholders,  bondholders, 
and  creditors,  the  parties  in  interest, — ^mainly  the  promoters  of  the  con- 
solidation,— were  to  have,  besides  the  cash  payments  mentioned,  55 
per  cent,  of  the  outlay  in  second  mortgage  bonds;  to  which  extent,  of 
course,  their  reimbursement  was  contingent  upon  the  ability  of  the  com- 
pany to  provide  for  the  interest  and  ultimately  the  principal  of  the  first 
mortgage  bonds.  It  is  also  manifest  that  the  enterprise  had  commended 
itself  to  men  of  experience  and  prominence  in  railway  undertakings,  who- 
were  on  the  spot,  and  familiar,  not  only  with  the  general  features,  but 
largely  with  the  details  of  the  scheme,  and  had  no  interest  as  promoters, 
but  were  consulting  their  own  interests  as  the  owners  of  adjacent  rail- 
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ways;  and  these  men  had  pledged  themselves  to  assist  in  negotiating 
the  first  mortgage  bonds  among  their  own  friends  and  business  coadju- 
tors. It  further  appears  that  the  promoters  had  disseminated  full  infor- 
mation of  the  nature  of  their  enterprise  among  leading  financiers  and  cap- 
italists in  London  early  in  the  summer  of  1872,  and  had  endeavored  to 
enlist  the  co-operation  of  bankers,  who,  through  their  correspondents  and 
branch  houses  in  New  York  city,  had  full  facilities  for  discovering  a 
fraudulent  exploitation;' that  the  promoters  had  at  that  time  especially 
solicited  the  co-operation  of  Bischoffsheim  &  Goldschmidt,  whose  inti- 
mate relations  with  McHenry  and  the  Erie  Railway  Company  gave  them 
direct  sources  of  authentic  and  complete  information;  and  that,  after  do- 
ing this,  the  promoters  left  their  enterprise,  the  subject  of  investigation 
and  criticism,  to  sink  or  swim  upon  its  merits,  until  the  spring  of  1873. 
It  seems  utterly  improbable  that  Bischoffsheim  &  Goldschmidt,  after  hav- 
ing this  long  period  in  which  to  acquaint  themselves,  through  their  coun- 
sel and  financial  agents  at  New  York,  and  through  McHenry  and  their 
associates  in  the  Erie  Railway  Company,  with  everything  that  was  needed 
to  be  known  about  the  merits  of  the  enterprise,  would  have  risked  their 
financial  reputation,  and  committed  themselves  to  the  responsibility  of 
marketing  the  bonds  at  90  per  cent,  of  par  without  resorting  to  informa- 
tion wholly  independent  of  that  communicated  by  the  promoters;  and 
unless  they  were  parties  to  the  alleged  conspiracy,  it  must  be  inferred 
that  they  were  convinced,  after  a  suflficient  investigation,  that  the  enter- 
prise was  an  honest  one,  and  one  to  which  they  could  reputably  lend  the 
sanction  of  their  name.  It  is  not  claimed  that  they  were  parties  to  the 
conspiracy,  but,  on  the  contrary,  this  is  disclaimed  by  the  counsel  for 
the  complainants. 

The  salient  facts  and  considerations  thus  referred  to  are  suflBcient  to  re- 
fute the  charge  of  such  a  conspiracy  on  the  part  of  the  defendants.  But 
it  is  proper  to  refer  to  other  evidence  in  their  exculpation.  The  report 
of  Mr.  Barnes,  an  engineer,  and  an  authority  of  undoubted  qualifica- 
tions, experience,  and  reputation  upon  railway  projects,  made  in  the 
spring  of  1872,  has  been  produced.  This  report  was  not  procured  to  in- 
fluence the  public,  but  was  procured  by  John  Crosby  Brown  for  his  own 
information,  and  at  his  own  expense,  in  order  to  satisfj^  himself  that  the 
enterprise  was  one  with  which  he  could  properly  connect  his  name.  Mr. 
Barnes  made  a  careful  personal  investigation  of  the  existing  conditions 
and  the  prospective  merits  of  the  undertaking.  His  report  embodies  in 
detail  a  full  summary  of  them;  and  his  opinion  was  that  the  enterprise 
was  a  judicious  one,  and  that  the  proposed  consolidated- railway  would 
be  adequate  security  for  a  larger  mortgage  than  the  first  r  ortgage,  which 
was  subsequently  created.  The  complainants  have  com  )elled  the  pro- 
duction by  the  defendants  of  the  private  letters  passing  1  etween  various 
members  of  the  Brown  family,  and  the  private  letters  p  issing  between 
the  various  members  of  the  Seligman  family,  during  the  >eriod  from  the 
inception  of  the  scheme  to  the  time  the  bonds  were  sold  n  London  and 
subsequently,  and  put  them  in  evidence,  to  reveal  the  s  cret  history  of 
the  transactions  in  suit.     These  letters  demonstrate  the  coi  fidence  of  John 
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Crosby  Brown  and  Jesse  Seligman  that  the  first  mortgage  bonds  were  a 
good  speculative  investment,  and  that  the  consolidate  property  ought 
to  earn  more  than  enough  to  meet  the  interest  upon  them.  The  letters 
of  Greorge  H.  Brown  indicate  his  conviction  that  the  earnings  of  the  prop- 
erty, in  view  of  all  the  combinations  made  or  to  be  made,  would  be  such 
as  to  make  the  second  mortgage  bonds  as  good  as  the  first.  The  opinion 
of  Mr.  Duncan  is  manifested  by  his  letter  to  Mr.  Bischofifsheim,  written 
when  he  had  no  interest  to  pervert  the  truth.  This  frank,  unpremedi- 
tated, confidential  letter  speaks  trumpet-tongued  in  vindication  of  his 
good  faith.  No  letters  indicating  the  opinion  of  James  Brown  or  of  Mr. 
Park  are  in  evidence.  James  Brown  was  a  man  of  advanced  age  when 
the  scheme  originated,  and  his  interests  were  represented  by  Gen.  Schultz, 
who  had  no  personal  motive  to  engage  in  a  fraud.  Mr.  Park  died  before 
his  testimony  was  taken  in  the  cause,  and  his  motives  and  views  can 
onlj'^  be  conjectured. 

It  has  seemed  necessary  to  consider  the  charge  of  conspiracy  made 
against  the  defendants,  irrespective  of  the  question  whether  the  bill  of 
complaint  contains  any  such  charge,  because  thousands  of  pages  of  the 
printed  record  are  occupied  by  evidence  of  no  pertinency  to  the  contro- 
versy, except  as  bearing  upon  such  a  charge.  If  the  charge  is  unfounded, 
the  defendants  are  entitled  to  the  benefit  of  a  vindication.  The  conclu- 
sion reached  is  not  only  that  the  charge  is  unfounded,  but  also  that  it 
is  without  a  shadow  of  justification.  The  promoters  did  not  assume  to 
be  philanthropists,  but  they  were  not  tricksters.  They  were  well-known 
men  of  business,  who  concerted  the  consolidation  scheme  in  order  to 
make  money  for  themselves.  They  were  anxious  to  convert  their  invest- 
ments in  railways  that  were  not  productive  at  the  time  into  investments 
that  would  be  productive  in  the  future;  they  convinced  themselves  that 
their  enterprise  had  the  elements  of  legitimate  success;  they  were  willing 
to  stake  a  very  considerable  part  of  their  investments  upon  the  chances  of 
its  success;  they  expected  to  have  to  treat  with  men  of  experience,  sagacity, 
and  acuteness  when  they  should  apply  for  the  necessary  pecuniary  means 
to  float  their  enterprise  and  put  it  on  its  feet;  and,  finaUy,  they  sought 
for  the  means  required  of  men  who  not  only  had  as  good  an  opportunity 
to  judge  of  the  merits  as  they  themselves,  but  whose  judgment  was  prob- 
ably better,  because  more  disinterested  than  their  own.  It  would  be 
strange  if  among  the  many  actors  in  promoting  the  consolidation,  some 
of  whom  are  not  defendants  in  this  suit,  there  were  not  those  who  were 
unscrupulous,  and  cared  little  about  the  outcome  so  long  as  it  was  profit- 
able to  themselves.  It  would  be  strange  if  among  the  concomitants  and 
incidents  of  such  a  scheme  there  were  not  things  done,  and  other  things 
left  undone,  which  savor  of  recklessness,  and  bring  reproach  upon  their 
authors,  and  measurably  upon  all  associated  with  them.  These  things, 
however,  fall  far  short  of  intentional  fraud,  and  are  common,  if  not  in- 
evitable, in  the  history  of  large  projects  of  a  speculative  character  like 
this  one,  in  which  the  diversity  of  motives  and  interests  is  as  various  as 
are  the  temperaments  and  characters  of  those  who  participate. 

Before  considering  the  case  with  respect  to  the  prospectus,  and  the 
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rights  and  liabilities  of  the  parties  growing  out  of  the  publication  of  that 
•document,  it  is  desirable  to  eliminate  matters  which  have  been  argued 
at  much  length  at  the  bar  as  authorizing  a  decree  for  the  complainants, 
but  which  have  no  legitimate  place  in  the  real  controversy  between  the 
parties.  The  substantive  averments  of  the  bill,  so  far  as  it  proceeds  upon 
trust,  are,  in  effect,  that  the  trustees  are  responsible  to  the  complainants, 
because  they  undertook  a  trust  relationship  and  responsibility  to  the  com- 
plainants by  the  conditions  of  the  prospectus,  and  cannot  justify  them- 
selves as  against  the  complainants  under  any  of  the  documents  relating 
to  the  organization  of  the  railway  company,  or  under  the  disbursement 
trust  agreement,  because  they  were  required  to  conform  themselves  to  the 
trust  of  the  prospectus  or  return  the  complainants  their  money.  The 
bill  does  not  attempt  to  place  the  relief  sought  by  the  complainants  upon 
their  right  to  enforce  the  provisions  of  the  consolidation  agreement,  or 
to  assail  the  trusts  of  the  disbursement  trust  agreement  as  contravening 
the  provisions  of  the  consolidation  agreement.  If  such  a  case  had  been 
presented  by  the  bill  in  conjunction  with  the  causes  of  action  founded 
upon  the  prospectus,  the  attempt  to  join  a  cause  of  action  to  enforce  an 
express  trust  arising  upon  an  instrument  executed  before  the  prospectus 
was  published,  and  wholly  inconsistent  with  the  alleged  trust  contained 
in  the  prospectus,  would  have  rendered  the  bill  multifarious;  and  the 
joinder  of  such  a  controversy  with  one  founded  upon  a  fraud,  or  a  series 
of  frauds,  whereby  the  complainants  became  entitled  to  reclaim  moneys 
which  they  were  induced  to  loan  the  company,  would  render  the  bill  so 
bbnoxious  to  the  recognized  rules  of  pleading  that  a  court  of  equity,  sua 
^onte,  would  refuse  to  tolerate  it.  A  suit  to  enforce  the  provisions  of 
the  consolidation  agreement  upon  the  theory  that  trusts  were  created  by 
that  instrument  in  which  the  mortgage  creditors  of  the  company  are  bene- 
ficiaries would  require  the  presence  of  all  the  persons  and  corporations 
to  whom  distribution  of  the  proceeds  of  the  bonds  was  to  be  made,  and 
they  are  not  defendants  in  the  present  bill;  and  would  require  different 
evidence,  and  the  decree  would  proceed  on  widely  different  principles 
from  one  for  the  recovery  of  the  money  of  the  complainants  that  came 
to  the  hands  of  the  trustees  impressed  with  a  different  trust,  or  which 
they  acquired  ex  delicto.  In  such  a  suit,  the  vast  mass  of  evidence  which 
appears  in  this  record,  and  which  was  introduced  to  establish  fraud, 
would  have  been  utterly  irrelevant;  and  the  introduction  of  such  an  un- 
necessary and  foreign  issue  into  the  bill  would  have  been  so  inconvenient, 
oppressive,  and  vexatious  as  to  impede  and  pervert  the  orderly  adminis- 
tration of  justice.  Irrespective  of  any  question  of  pleading,  there  is  noth- 
ing in  the  provisions  of  the  consolidation  agreement  upon  which  the  com- 
plainants can  found  any  right.  That  instrument  did  not  create  any 
trusts,  but  was  an  agreement  between  the  parties  who  signed  it  for  the 
future  creation  of  trusts  for  their  own  benefit.  The  trustees  never  be- 
came parties  to  it,  there  never  was  any  perfect  institution  of  the  trust 
contemplated  by  it,  and  before  the  trust  fund  which  the  parties  to  it  pro- 
posed to  create  and  distribute  was  created  the  contracting  parties  abro- 
gated the  agreement  by  substituting  a  new  one.     Until  the  persons  se- 
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lected  to  carry  ont  the  trasts  declared  in  the  new  agreement  became  par- 
ties to  that  agreement  and  accepted  the  trusts,  the  trustees  had  no  offi- 
cial existence,  and  assumed  no  personal  responsibility.  The  only  ex- 
press trusts  which  they  have  ever  assumed  are  those  which  they  accepted 
when  they  became  parties  to  the  disbursement  trust  agreement. 

It  remains  to  consider  the  case  so  far  as  it  proceeds  upon  the  theory 
that  the  defendants  are  responsible  for  the  moneys  claimed  because  they 
were  obtained  by  the  inducement  of  a  prospectus  which  contained  fraud- 
ulent misrepresentations  of  material  facts,  and  also  a  promise  amounting 
to  an  equitable  obligation  to  apply  the  complainant's  moneys  in  a  way 
different  from  that  observed.  The  officers  of  the  railway  company  took 
a  very  subordinate  part  in  formulating  or  issuing  the  prospectus.  It 
was  their  understanding,  and  also  that  of  all  the  promoters,  that  a  pros- 
pectus was  to  be  issued  and  published  incident  to  the  sale  of  the  bonds. 
Such  a  document  was  necessary  if  the  bonds  were  to  be  listed  with  the 
stock  exchange.  The  consolidation  agreement  contemplated  that  the  trus- 
tees would  undertake  the  office  of  negotiating  the  bonds  and  issuing  of 
the  prospectus  upon  which  the  bonds  were  to  be  offered  to  the  public, 
but  before  they  consented  to  act  as  trustees  the  negotiation  of  the  bonds 
had  been  committed  to  Bischoffsheim  &  Goldschmidt  by  those  who  con- 
trolled the  affairs  of  the  company;  and  by  the  terms  of  the  disburse- 
ment trust  agreement  the  trustees  were  to  receive  the  proceeds  for  distri- 
bution among  the  objects  and  to  the  beneficiaries  of  the  trust,  and  were 
relieved  of  the  duty  of  negotiating  the  bonds.  As  has  been  stated,  the 
agreement  between  Bischoffsheim  &  Goldschmidt  of  October  31,  1872, 
by  which  they  became  contractors  for  n^otiating  the  bonds  of  the  com- 
pany, was  an  agreement  between  them  and  the  constituent  companies 
afterwards  composing  the  consolidated  company;  and,  by  force  of  the 
statute  authorizing  the  consolidation,  this  agreement  became  obligatory 
upon  the  consolidated  company  as  soon  as  it  came  into  being.  This 
agreement  was  supplemented  by  the  authority  given  to  Bischoffsheim  & 
Goldschmidt  by  the  consolidated  company  upon  the  advance  made  by 
them  February  6,  1873;  and  when  Sherman  went  to  London  with  the 
power  of  attorney,  his  mission,  so  far  as  it  related  to  the  negotiation  of 
the  bonds,  was  merely  to  conclude  formally  with  Bischoffsheim  &  Gold- 
schmidt a  contract  in  behalf  of  the  consolidated  company  embodying  the 
terms  of  the  previous  agreement.  Mr.  McHenry  was  the  mediary  se- 
lected by  the  officers  of  the  company  to  conclude  the  formal  contract 
with  Bischoffsheim  <fe  Goldschmidt;  and  pursuant  to  the  previous  un- 
derstanding between  the  officers  of  the  company  and  McHenry,  Sher- 
man substituted  McHenry  as  agent  for  the  company,  with  full  powers 
to  contract  for  the  negotiation  of  the  bonds,  and  thereupon  McHenry  ex- 
ecuted the  contract  with  Bischoffsheim  &  Goldschmidt  of  the  date  of 
March  14,  1873.  Prior  to  the  execution  of  this  contract,  McHenry  and 
Bischoffsheim  &  Goldschmidt  had  been  engaged  in  the  preparation  of  the 
prospectus,  and  Bischoffsheim  &  Goldschmidt  had  applied  to  the  com- 
plainants inviting  them  to  assist  in  marketing  the  bonds.  So  far  as  ap- 
pears, Sherman  took  no  part  in  any  of  the  acts  of  the  promoters.     He 
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had  no  interest  in  the  enterprise,  and  knew  nothing  about  its  details. 
He  went  abroad  upon  a  pleasure  trip,  and  as  soon  as  he  returned  home 
resigned  as  a  trustee.  The  prospectus  was  issued  and  bears  date  as  of 
the  date  of  the  contract. 

It  was  supposed  at  this  time  by  the  ofBcers  of  the  railway  company 
that  McHenry  had  interested  himself  for  the  company  because  of  the  al- 
liance which  existed  between  it  and  the  Erie  Railroad  Company,  and  be- 
cause the  Erie  Railroad  Company  was  anxious  to  promote  the  new  enter- 
prise and  bring  it  to  a  completion;  but  in  fact  McHenry  was  acting  with 
Bischofifsheim  &  Gdldschmidt,  and  was  a  partner  with  them  in  the  prof- 
its which  they  were  to  derive  by  commissiofft  and  otherwise  by  negotiat- 
ing the  bonds.  When  the  agents  for  the  promoters,  who  visited  London 
in  the  summer  of  1872  to  solicit  financial  assistance,  returned  to  this 
country,  they  left  with  Mr.  Sharp,  the  solicitor  of  Bischofisheim  <fe  (xold- 
schmidt,  who  was  also  the  solicitor  of  the  Erie  Railway  Company  in 
London,  the  printed  report  which  they  had  prepared,  as  well  as  all  the 
other  instruments  and  papers  relating  to  the  several  companies  and  the 
proposed  scheme  of  the  consolidation;  and  they  also  left  with  Bischoflf- 
sheim  &  Goldschmidt  a  statement  embodying  all  the  conditions  and  de- 
tails of  the  enterprise,  which  statement  had  been  delivered  by  them  to 
BischofiTsheim  &  Goldschmidt  as  the  basis  for  negotiations.  McHenry 
resorted  to  these  materials  for  the  preparation  of  the  prospectus,  and  on 
February  1,  1873,  had  prepared  one,  a  proof  copy  of  which  was  on  that 
day  mailed  by  him  to  the  president  of  the  consolidated  company.  This 
was  received  by  Brown,  the  president,  February  14th.  With  a  view  to 
its  preparation,  McHenry  had  cabled  Brown,  on  January  27tb,  to  send 
a  statement  of  the  intended  appropriation  of  the  first  mortgage  bonds 
"that  we  may  state  authoritatively  that  proceeds  of  said  issue  will  com- 
plete works."  Brown  cabled  him  in  reply,  stating  that  $6,000,000 first 
mortgage  bonds  and  $6,500,000  second  mortgage  were  to  be  appropriated 
to  redeem  old  mortgage  indebtedness,  $3,400,000  (first  mortgage  bonds) 
to  complete  new  works,  $1,500,000  for  equipment,  and  $1,000,000  to 
meet  future  interest,  "all  in  trust  for  these  specific  purposes,"  and  also 
that  with  the  $3,000,000  second  mortgage  bonds  and  $3,000,000  of  un- 
issued  stock  the  company  would  have  ample  means  to  complete  the  whole 
line  according  to  their  programme;  that  200  miles  of  lines  were  then  in 
operation;  that  66  more  were  ready  for  iron,  and  wDuld  be  in  opera- 
tion by  June;  and  that  50  more  would  be  during  the  year.  The  proof 
prospectus  forwarded  by  McHenry  to  Brown,  February  1st,  was  pre- 
pared by  McHenry  in  part  from  the  information  derived  from  this  cable. 
It  purported  to  offer  for  public  subscription  "$4,900,000,  part  of  $12,- 
250,000  first  mortgage  bonds."  It  recited  the  formation  of  the  railway 
company  by  the  consolidation  of  the  several  constituent  companies,  and 
gave  the  names  of  the  officers,  directors,  and  mortgage  trustees.  It  also 
contained  the  following  statements: 

"By  the  purchase  and  consolidation  of  the  several  lines  mentioned,  and  by 
works  in  progress,  these  railways  will  form  one  main  line  connecting  New 
York  with  Boston  and  Montreal.    The  entire  line,  including  branches,  will 
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be  350  miles  in  length,  of  which  200  miles  are  now  in  operation,  50  more  will 
be  completed  and  in  working  order  by  June  next,  and  the  whole  will  be  com- 
pleted during  the  present  year.  The  route  extends  from  the  city  of  New  York 
through  the  populous  and  fertile  counties  of  Westchester,  Putnam,  Dutchess, 
Columbia,  and  Rensselaer,  in  the  state  of  New  York,  the  counties  of  Rutland, 
Anderson,  Franklin,  and  Chittenden,  in  the  state  of  Vermont,  and  the  manu- 
facturing county  of  Berkshire,  in  Massachusetts.  Throughout  the  length  of 
the  line  the  local  passenger  and  freight  business  promises  to  be  very  large» 
while  in  the  vicinity  of  New  York  city  it  will  only  be  limited  to  the  capacity 
of  the  railway.  The  Erie  Railway  Company,  considering  that  the  control  of 
this  railway  and  its  connections  is  of  the  first  importance  towards  securing  a 
direct  entrance  into  the  cit)M)f  New  York,  with  access  to  Boston,  and  the 
chief  manufacturing  towns  oi  the  New  England  states  and  to  the  British 
Provinces,  have  entered  into  working  arrangements  with  the  New  York, 
Boston  &  Montreal  Railway  Company  for  a  term  of  fifty  years,  and,  without 
any  closer  connection  at  present,  the  lines  will  practically  be  worked  as  one 
administration.  *  ♦  ♦  The  holders  of  the  first  mortgage  bonds  of  the  sev- 
eral lines  included  in  the  consolidation  have  agreed  to  accept  45  percent,  first 
mortgage  bonds  of  the  present  issue,  and  55  per  cent,  of  the  second  mortgage 
bonds.  Messrs.  Bischoffsheim  &  Groldschmidt  are  authorized  to  offer  for  public 
subscription  $4,900,000  of  the  above  bonds  of  the  New  York,  Boston  &  Mon- 
treal Railway  Company  to  complete  the  construction  and  equipment  of  the 
railways  of  the  said  company,  the  balance  of  $12,250,000  being  reserved  for 
the  conversion  of  the  divisional  mortgage  bonds  issued  by  the  several  compa- 
nies now  constituting  the  New  York,  Boston  &  Montreal  Railway." 

Upon  receiving  this  copy  of  the  proposed  prospectus,  the  president  of 
the  company  had  a  consultation  with  Mr.  Barlow,  who  was  at  that  time 
the  counsel  of  the  Erie  Railway  Company  and  also  the  counsel  at  New 
York  of  Bischoffsheim  &  Goldschmidt,  and  as  a  result  of  the  conference 
they  both  joined  in  a  cable,  sent  February  14th,  to  McHenry,  directing 
him  to  correct  the  prospectus  so  as  to  offer  $6,250,000  for  subscription, 
and  also  directing  him  to  arrange  for  the  sale  of  the  remaining  $6,000,000. 
The  purpose  of  this  dispatch  is  shown  by  a  letter  written  the  next  day 
by  Brown  to  McHenry,  in  which  he  uses  this  language: 

"There  is  one  point  upon  which  I  desire  to  touch  that  is  very  Important  to 
us.  You  do  not  fairly  understand,  I  think,  that  we  have  contracts  with  the 
bondholders  on  the  different  roads  to  surrender  their  bonds  and  take  in  ex- 
change, not  first  mortgage  bonds,  but  45  cents  in  cash  and  55  per  cent,  in 
second  mortgage  bonds  aja  par.  Under  the  plan  of  prospectus  sent  us,  if  we 
rightly  understand  it,  you  propose  to  negotiate  and  sell  on  the  London  market 
only  that  portion  of  the  bonds  that  is  not  to  be  used  for  conversion,  and,  if 
we  judge  rightly,  leave  us  to  settle  with  the  old  mortgage  bondholders  in  first 
mortgage  bonds,  which,  not  being  in  accordance  with  our  contract  with  them, 
would;  necessitate  an  advance  on  our  part  of  the  45  per  cent,  cash  necessary 
to  carry  out  our  agreements  with  them.  This,  as  you  are  aware,  we  are  not 
in  position  to  do,  and  therefore  we  have  already  supposed  that  we  should  re- 
ceive through  Mesdrs.  jBischoffsheim  &  Groldschmidt  the  proceeds  of  the  whole 
$12,250,000;  which  proceeds,  being  placed  in  the  hands  of  the  disbursement 
trustees,  would  be  held  by  them  for  the  retiring  under  the  contract  of  the  old 
bonds.  It  will  have  a  very  damaging  effect  upon  our  credit  here  unless  this 
contract,  arranged  with  so  much  care  and  placed  in  the  hands  of  such  trustees 
as  William  Watts  Sherman,  John  Crosby  Brown,  and  Jesse  Seligman,  can  be 
carried  out  by  us.  We  may  entirely  misunderstand  the  terms  of  the  prospectus, 
and  by  it  may  be  intended  that  as  soon  as  the  $6i000,000  has  been  actually  con- 
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verted,  or,  In  other  words,  as  soon  as  the  trastees  hold  in  their  hands  the  old 
mortgages  to  cover  the  $6,000,000,  or  any  part  theredf ,  that  then  these  bonds 
become  available  on  the  London  stock  exchange,  and  can  be  sold  like  the  first 
issue  through  Messrs.  Bischoffsheim  &  Goldschmidt  under  the  contract." 

A  further  explanation  is  found  in  a  letter  of  the  same  date  written  by 
Barlow  to  McHenry  as  follows: 

"The  $6,000,000  (remainder  first  mortgage  bonds)  are  reserved  for  exchange 
under  consolidation  agreement  for  existing  prior  mortgages  on  the  whole  line, 
but  I  assume  that  your  prospectus  Is  so  worded  that  if  the  market  will  take 
the  whole  issue  these  surplus  bonds,  after  cancellation  of  old  bonds,  can  be 
sold.    This  is  what  the  parties  desire." 

McHenry  answered  the  cable  of  Brown  and  Barlow  as  follows: 
"Disposal  of  your  bonds  absolutely  certain,  but  I  must  be  allowed  to  man- 
age in  my  own  time  and  fashion.    Do  not  make  engagements  for  expenditures 
until  all  is  ready. " 

February  13th,  McHenry  mailed  to  the  president  of  the  company 
another  copy  of  the  proposed  prospectus,  and  this  was  received  by  him 
February  26th.  This  prospectus  purported  to  offer  $6,250,000,  part  of 
$12,250,000  first  mortgage  bonds  for  public  subscription,  and  contained 
this  statement: 

"The  balance,  $6,000,000,  will  be  used  for  the  extinction  by  conversion  or 
payment  of  the  divisional  first  mortgage  bonds  issued  by  the  several  companies 
now  consolidated." 

It  also  contained  a  statement  of  the  estimated  revenue  of  the  railway 
from  various  specified  sources.  Otherwise  it  was  a  substantial  duplicate 
of  the  first  proof  prospectus.  In  the  mean  time  McHenry  and  BischoflF- 
eheim  &  Goldschmidt  were  engaged  in  perfecting  plans  to  bring  out  the 
loan,    March  10th  McHenry  telegraphed  to  President  Brown  as  follows: 

"Prospectus  will  be  issued  Thursday.  I  engage  the  $6,000,000  firsts  will 
be  reserved  until  line  opened  in  order  to  secure  syndicate  guarantee,  bat  when 
first  issue  placed  advances  can  be  arranged  on  second  half. " 

Brown  immediately  cabled  to  McHenry,  (March  10,  1878:) 

"Must  not  engage  reserve  without  advances  on  the  $6,000,000  at  87^  cur- 
rency net  to  us.  Must  have  45  cash  on  old  securities  to  fulfill  engagements 
and  complete  road.    For  this  purpose  need  proceeds  of  whole  issue.". 

McHenry  cabled  in  reply,  (March  11th:) 

"I  have  placed  $5,000,000  with  syndicate  to  guarantee  success.  Can  man- 
age only  $6,250,000,  and  shaU  manage  $6,000,000  as  circumstances  permit." 

What  McHenry  meant  by  this  dispatch  is  more  fully  explained  in  his 
letter  of  the  date  of  March  14th,  to  Brown.     He  said:       1 

"In  order  to  make  an  absolute  success  of  this  first  issue  and  a  consequent 


good  market  for  further  issue,  I  have  arranged  with  the  Parii 
given  them  a  large  percentage  for  the  guarantee  of  the  subscri; 


arranged  with  Bischoffsheim  &  Goldschmidt  to  place  at  your  d  jposal  $1,000- 


000  monthly,  say  on  the  6th  of  each  month,  until  the  loan  is  e 


ticulars  of  which  will  be  settled  by  cable.    In  the  prospectus  yo  .  will  see  that 


we  have  been  compelled  to  insert  a  clause  postponing  the  publi 
of  the  second  issue  until  the  main  line  is  finished  to  Rutland. 


lyndicate  and 
tion.    I  have 


hausted,  i>ar- 


subscriptiun 
[f  it  is  neces- 
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ssLvy  for  you  to  have  money  before  the  second  issue,  there  is  nothing  in  the 
prospectus  to  prevent  a  private  subscription  similar  to  that  now  practically 
made  for  the  first  issue. " 

This  was  the  last  copy  of  the  proposed  prospectus  ever  seen  by  any  of 
the  officers  of  the  company  or  any  of  the  defendants  until  some  time  after 
the  sale  of  the  bonds  by  Bischoffsheim  &  (joldschmidt. 

The  prospectus  which  was  finally  adopted,  known  as  the  "final  pros- 
pectus,"was  prepared  by  McHenry  shortly  before  March  14th,  was  issued 
on  that  day  by  Bischoffsheim  &  Goldschmidt,  and  a  copy  was  sent  by 
them  to  the  Banque  Franco-Egyptienne  which  was  received  by  the  latter 
at  Paris  March  15th.  It  seems  to  have  been  the  thirteenth  or  fourteenth 
revision  of  the  various  prospectuses  prepared  by  McHenry  and  Bischoff- 
sheim &  Goldschmidt  between  the  last  of  January  and  March  14th.  This 
document,  after  giving  the  names  of  the  officers  and  directors  of  the  com- 
pany, offered  the  bonds  for  public  subscription  in  the  following  language: 

"Issue  of  96,250,000,  part  of  $12,250,000,  first  moitgage  bonds  (the  remain- 
itig  66,000,000  bein^  reserved  for  extinction  of  existing  mortgages,  will  not 
be  offered  for  subscnption  until  the  main  line  from  New  York  city  to  Rutland 
is  opened  for  public  traffic)  of  the  Kew  York,  Boston  &  Montreal  Bailway 
Company." 

It  contained  this  further  statement: 

'*The  proceeds  of  the  present  issue  of  $6,250,000  first  mortgage  bonds  will 
be  held  by  the  trustees  (Messrs.  John  Crosby  Brown,  W.  Watts  Sherman, 
and  Jesse  Seligman)  for  completing  tlie  construction  and  for  the  general  pur- 
X)oses  of  the  consolidated  undertaking."  ♦  *  ♦  The  documents  connected 
with  the  company  may  be  seen  at  the  office  of  H.  P.  Sharp,  Esq.,  92  Gresham 
House,  Old  Broad  Street." 

It  repeated  in  fiubstance  the  statements  recited  in  the  two  proposed' 
prospectuses  sent  by  McHenry  to  Brown  concerning  the  general  nature 
and  conditions  of  the  enterprise,  and  its  relations  with  the  £rie  Railway- 
Company;  but  it  amplified  in  somewhat  florid  language  the  paragraphs 
which  depicted  the  future  prospects  and  plans  of  the  company.  It  was 
largely  devoted  to  representations  intended  to  show  the  advantages  which 
might  be  expected  to  inure  to  the  Erie  Railway  Company  by  reason  of 
the  alliance  between  that  company  and  the  consolidated  company,  and 
bears  evidence  upon  its  face  that  those  who  prepared  it  and  put  it  in  cir- 
•culation  designed  to  influence  the  market  for  Erie  securities  abroad  by 
advertising  these  advantages  in  glowing  terms.  There  was  also  prepared 
by  McHenry,  and  put  into  circulation  in  some  instances  by  Bischofisheim 
&  Goldschmidt,  a  printed  statement  intended  to  supplement  the  adver- 
tisement of  the  enterprise  contained  in  the  prospectus.  This  also  was 
largely  devoted  to  showing  the  benefits  expected  to  accrue  to  the  Erie 
Railway  Company  from  its  relations  with  the  consolidated  railway.  Most 
of  the  statements  in  this  paper  like  those  in  the  prospectus  are  promis- 
Bory;  and  the  only  material  ones  not  found  in  the  prospectus  are  that 
*Hhe  corporation  will  own  the  lines  from  the  Battery  in  New  York  to  Rut- 
land," and  "the  promoters  propose  to  complete  a  first-class  line  with  low 
grades  and  easy  curves,  in  order  to  transport  goods  at  a  rate  that  shaU 
-defy  competition."    Copies  of  a  map  which  had  been  prepared  by  some 
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of  the  promoters  for  exhibition  in  London  in  the  summer  of  1882,  show- 
ing the  route  and  plan  of  the  proposed  railway  and  its  branched  and  con- 
nections, were  also  circulated  with  the  prospectus  by  Bischoffsheim  & 
Goldschmidt.  As  there  is  no  satisfactory  evidence  that  any  of  the  com- 
plainants or  any  of  the  officers  of  the  railway  company  or  any  of  the  de- 
fendants ever  saw  the  printed  statement,  and  as  the  map  is  of  trivial 
importance  in  any  aspect  of  the  case,  no  further  reference  to  either  of 
these  papers  is  necessary. 

At  this  time  the  complainants  had  organized  themselves  as  a  syndi- 
cate under  the  management  of  the  Banque  Franco-Egyptienne  which  had 
been  formed  to  deal  in  loans  brought  out  in  London  by  Bischofisheim 
&  Goldschmidt  forthe  Erie  company  and  its  affiliated  concerns.  The 
firm  had  a  house  in  London  and  in  Paris.  Henry  L.  Bischofisheim  was 
the  manager  of  the  London  house,  and  his  father,  Louis  R.  Bischo&heim, 
was  the  head  of  the  Paris  house.  The  firm  in  each  city  was  composed 
of  the  same  persons,  except  that  Mr.  Tallon,  who  was  a  member  of  the 
Paris  firm,  was  not  a  member  of  the  London  firm.  Louis  R.  BischoflT- 
sheim  was  the  president  of  the  Banque  Franco-Egyptienne,  and  the  Paris 
firm  of  Bischofisheim  &  Goldschmidt  were  members  of  the  syndicate. 
The  London  firm,  as  contractors  for  placing  loans  brought  out  by  them 
in  London,  had  been  assisted  by  the  Paris  firm  and  the  Banque  Franco- 
Egyptienne  in  floating  the  loans.  In  such  operations  it  is  customary  to 
create  and  maintain  a  market  for  the  securities  until  they  are  ultimately 
absorbed  .by  the  public  at  prices  which  are  sufficiently  remunerative  to 
the  contractors  and  their  coadjutors.  *  The  bank  had  formed  a  syndicate 
consisting  of  the  same  members  when  the  London  firm  had  recently 
marketed  large  issues  of  bonds  for  the  Erie  Railway  Company  and  the 
Atlantic  &  Great  Western  Railway  Company,  and  the  syndicate  had  as- 
sisted in  floating  these  loans,  not  as  partners  with  the  contractors,  but 
as  guarantors  and  subscribers  for  the  loan  upon  commissions  and  op- 
tions. The  Paris  firm  of  Bischoffsheim  &  Goldschmidt  and  the  other 
members  of  the  syndicate  were  jointly  interested  in  the  profits  of  these 
transactions,  and  in  the  subsequent  dealings  of  the  syndicate  in  the 
bonds;  and  the  relations  between  the  syndicate  and  the  London  firm 
were  such  as  to  imply  a  mutual  co-operation  in  manipulating  the  market 
for  the  profit  of  all  concerned  until  the  securities  might  be  finally  dis- 
posed of  to  the  public.  Shortly  prior  to  the  making  of  the  contract  be- 
tween the  railway  company  and  Bischoffsheim  &  Goldschmidt  of  London, 
by  which  the  latter  became  contractors  for  bringing  out  the  loan,  Henry 
L.  Bischoffsheim  went  to  Paris  to  obtain  the  co-operation  of  the  syndi- 
•  cate.  A  letter  of  the  date  of  March  4th,  written  to  him  after  his  return 
home  by  Mr.  May,  manager  of  the  bank,  shows  the  state  of  the  n^otiar 
tions  at  that  time.     It  is  as  follows: 

"Our  appetite  is  certainly  still  in  existence,  and  your  proposition  is  not  of 
the  nature  to  make  it  disappear,  but  before  giving  our  decision  in  the  name 
of  the  syndicate  it  is  necessary  for  us  to  know  all  the  conditions  of  the  busi- 
ness, it  is  probable  that  your  letter  of  to-day  will  give  us  these  details,  and 
we  will  send  you  our  reply  as  quickly  as  possible." 
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Although  a  considerable  part  of  .the  private  correspondence  passing  be- 
tween some  of  the  members  of  the  syndicate  and  Bischoffsheim  &  Gold- 
schmidt  had  been  produced  in  evidence,  the  complainants  have  not 
produced  the  letter  which  was  doubtless  received  by  Mr.  May  or  by 
some  other  member  of  the  syndicate  containing  the  details  which  Mr. 
May  required  and  expected.  A  paragraph  in  the  same  letter  illustrates 
the  character  of  the  relations  between  the  syndicate  and  Bischoffsheim 
<&  Goldschmidt,  and  is  as  follows: 

"The  very  complete  information  which  you  give  us  on  the  subject  of  the 
New  York,  West  Shore  &  Chicago  Biulroad  Company  is  conclusive.  It  is  a 
matter  to  be  left  altogether  aside." 

Li  the  mean  time  negotiations  were  taking  place  between  Louis  R. 
Bischoffsheim,  representing  the  syndicate,  and  Henry  L.  Bischoffsheim 
of  London  by  correspondence  which  has  not  been  produced.  It  would 
seem  that  by  March  9th  the  information  desired  of  "all  the  conditions 
of  the  business"  had  been  obtained  by  Mr.  May,  or  by  Louis  R.  Bisch- 
offsheim, and  laid  before  the  members  of  the  syndicate.  On  March  9th 
Mr.  May  wrote  to  Henry  L.  Bischoffsheim  as  follows: 

"We  had  a  committee  meeting  this  morning  to  discuss  Montreal  (New 
York,  Boston  &  Montreal  Railway  Company)  business,  and  the  following  are 
the  propositions  which  your  father  made  to  us:  (1)  To  guaranty  the  whole 
issue  in  consideration  of  one-half  per  cent,  commission;  (2)  power  for  the 
participants  of  the  syndicate  of  guaranty  personally  to  subscribe  after  the 
close  of  the  subscription  and  after  knowledge  of  the  result,  to  the  whole  ex- 
tent of  their  share  in  the  syndicate  of  guaranty,  with  power  for  you  to  reduce 
their  subscription  not  exceeding  one-third ;  (3)  payment  by  you  to  the  Banque 
Franco-Egyptienne  of  a  commission  of  one-fourth  per  cent,  on  the  subscrip- 
tion by  the  participants,  that  is  on  a  minimum  of  two-thirds  of  the  subscrip- 
tion. This  matter  is  accepted  In  principle,  but  as  your  father  will  inform 
you,  we  should  prefer  to  have  three-fourths  per  cent,  for  the  guaranty  of  the 
commission  instead  of  one-half.  As  soon  as  you  inform  your  father  by  tele- 
graph that  all  the  above  conditions  are  accepted,  the  matter  may  be  considered 
as  settled,  and  you  will  please  confirm  the  same  to  us  by  letter." 

Before  this  letter  was  written,  a  copy  of  a  proposed  prospectus,  the 
eighth  revision,  had  been  forwarded  to  the  bank  by  Bischoffsheim  &  Gold- 
schmidt, and  been  received.  March  10th  the  negotiations  between  the 
syndicate  and  the  London  firm  were  formally  concluded  on  the  part  of 
the  latter,  and  a  letter  embodying  the  contract  was  mailed  on  that  day 
by  the  latter  to  the  bank.  In  substance,  the  arrangement  was  that  the 
syndicate  were  to  guaranty  that  the  $6,250,000  bonds  about  to  be  offered 
to  the  public  by  Bischoffsheim  &  Goldschmidt  should  be  "placed,"  and 
any  amount  not  placed  should  be  taken  by  the  syndicate;  and  in  con- 
sideration thereof  the  syndicate  was  to  have  a  commission  of  one-half 
per  cent,  upon  the  amount,  and  an  option  of  taking  not  less  than  two- 
thirds  of  the  issue  after  the  result  of  the  public  subscription  should  be 
known.  It  was  stipulated  that  Bischoffsheim  &  Goldschmidt  should 
not  change  the  terms  of  the  prospectus  as  to  the  price  of  the  bonds  and 
the  dates  of  payment  upon  subscriptions,  and  it  was  further  understood 
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that  the  syndicate  shoulfl  be  promptly  notified  of  the  result  of  the  pnb* 
lie  subscription. 

It  appears  that  the  course  of  business  pursued  by  the  contractors  in 
the  n^otiation  of  such  loans  is  to  notify  the  public  by  advertisement, 
and  by  the  circulation  of  the  prospectus,  when  subscriptions  may  be 
made.  These  are  generally  made  upon  forms  of  application  sent  by  the 
contractors,  accompanying  the  prospectus,  to  bankers.  The  application 
list  remains  open  for  several  days,  and  then  the  contractors  proceed  to 
make  allotments  to  the  applicants.  If  the  applications  are  in  excess  of 
the  loan  offered,  the  affair  is  a  success,  and  the  contractors  exercise  their 
own  pleasure  in  selecting  the  applicants  and  making  allotments,  or, 
as  was  contemplated  in  the  present  instance,  decline  to  make  allotments 
to  the  general  public,  and  allot  the  loan,  more  or  less  of  it,  to  themselves- 
or  their  friends.  The  members  of  the  syndicate  were  not  formally  noti- 
fied that  they  had  been  included  as  participants  in  the  guaranty,  or  in 
the  subscription,  until  some  time  after  the  arrangement  had,  in  the  words 
of  Mr.  May,  been  "settled  in  principle;"  indeed,  some  of  them  were  not 
informed  that  anything  of  the  kind  was  on  foot  until  some  days  after  th& 
subscription  had  been  actually  made.  The  bank,  after  consulting  with 
some  of  the  members,  assumed  the  responsibility  of  representing  the  rest, 
and  on  the  11th  of  March  ratified  the  agreement  embodied  in  the  letter 
of  Bischoffsheim  &  Groldschmidt  of  March  10th.  Thereafter  the  bank 
addressed  circulars  to  the  members  of  the  syndicate,  announcing  that 
they  were  respectively  included  as  participants,  and  allotting  them  re- 
spectively specified  interests  in  the  commission  and  the  option.  The 
complainants  acquired  the  bonds  in  suit  by  becoming  participants  in 
this  option.  The  Paris  firm  of  Bischoffsheim  &  Goldschmidt,  as  a  par- 
ticipant, became  a  subscriber  for  nearly  $1,500,000  of  the  bonds.  A& 
the  prospectus  underwent  revision  by  McHenry  and  Bischoffsheim  and 
Goldschmidt,  copies  of  the  revision  were  forwarded  by  them  to  the  bank 
for  inspection.  As  has  been  stated,  a  copy  of  the  final  prospectus  reached 
the  bank  March  15th.  March  18th  Bischoffsheim  &  Goldschmidt  tele* 
graphed  the  bank  as  follows: 

"  Whole  public  subscription  above  $9,000,000  and  below  $10,000,000;  tele- 
graph instructions  for  to-morrow." 

It  is  apparent  that  before  this  telegram  was  sent  they  had  kept  the 
bank  advised  of  the  extent  of  the  public  demand  for  the  bonds  and  of 
the  applications  received.  On  the  17th  of  March  they  were  notified  that 
the  syndicate  had  concluded  to  exercise  its  option  of  subscription;  and 
by  a  letter  of  the  date  of  March  17th  they  notified  the  bank  as  follows: 

"  In  accordance  with  your  instructions,  w.e  have  subscribed  on  your  account 
$4,166,000  first  mortgage  bonds  of  the  New  York,  Boston  &  Montreal  Hall- 
way, and  we  debit  you  with  $41,660  in  your  account." 

By  the  terms  of  the  agreement  with  the  syndicate  Bischoffsheim  & 
Goldschmidt  were  entitled,  if  the  syndicate  exercised  its  option  for  sub- 
scription, to  reduce  the  subscription  to  one  for  two-thirds  of  $6,260,000.. 
They  did  so,  and  allotted  only  the  two-thirds,  doubtless  in  order  that 
the  public  might  have  the  other  third.     The  syndicate  which,  as  origin- 
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ally  formed,  was  to  continue  until  August  16,  1878,  unless  sooner  ter- 
minated, was  dissolved  early  in  April,  1873,  and  a  new  one  was  formed. 
This  appears  from  notices  given  by  the  bank  to  the  participants  which 
are  so  instructive,  as  depicting  what  the  syndicate  really  was  and  how 
its  operations  were  managed,  that  a  copy  of  one  of  them  should  be  given. 
The  circular  notice  dated  April  14,  1873,  is  as  follows: 

"  We  have  the  honor  to  inform  you  that  we  have  sold  to  a  new  syndicate, 
formed  for  the  purchase  of  bonds  of  American  railroads,  the  ^,166,000  New 
York,  Boston  &  Montreal  first  mortgage  bonds  subscribed  by  our  syndicate  at 
the  time  of  the  issue.  As  the  syndicate  is  by  this  event  dissolved,  the  partici- 
pants are  released  from  the  payments  mentioned  in  our  letter  of  the  12th  of 

March,  1873,  and  not  yet  made.    Your  interest  in  the  syndicate  being  £ • 

>re  plaice  at  your  disposal  at  the  office  of  Messrs.  Bischoffsheim  A  €K)ldschmidt 
in  London  £ ,  forming  your  proportionate  part  of  the  sum  above  men- 
tioned." 

On  the  same  day  the  bank  sent  a  circular  letter  to  the  participants  as 
follows: 

'*  We  have  the  honor  to  confirm  to  you  that  you  are  included  for  a  participation 

of  £ ,  in  a  syndicate  formed  with  a  capital  of  £3,200,000  to  purchase  and 

aeU  mortgage  bonds  of  railways  of  the  United  States  of  America.  This  syndicate 
will  exist  until  the  31st  day  of  December,  1873.  The  syndicate  has  already  se- 
cured the  purchase  of  $633,000  Atlantic  &  Great  Western  first  mortgage  bonds 
at  80;  $4,166,000  New  York,  Boston  &  Montreal  first  mortgage  bonds  at 
82;  $4,445,000  Erie  Company  convertible  gold  bonds  at  82;  total  £1,702,669. 
You  will  therefore  kindly  pay  to  the  credit  of  the  Banque  Franco-Egyptienne, 
at  the  office  of  Messrs.  Bischoffsheim  &  Goldschmidt  in  London,  10  per  cent, 
on  your  participation,  viz««  £  ,  for  your  proportional  part  in  the  call 

made  by  the  syndicate. " 

The  syndicate  did  not,  however,  dissolve  December  Slst.  The  foUow- 
uig  extracts  from  a  circular  letter  sent  by  the  bank  to  the  participants, 
of  the  date  of  December  31st,  explain  why  the  syndicate  was  not  dissolved. . 

"  The  duration  of  the  syndicate  of  which  you  have  vested  the  management  in 
us  being  limited  to  the  81st  of  this  month,  we  desire  to  explain  to  you  the 
coui*se  it  seems  to  us  desirable  to  pursue  at  this  moment  in  our  joint  interest. 
The  crisis  which  prevails  in  America,  and  which  took  place  so  soon  after  the 
formation  of  our  syndicate,  has  led  to  a  certain  depreciation  in  all  railroad  se* 
curities,  and  has  restricted  their  sales.  Although  the  securities  held  by  the 
syndicate  have  been  relatively  speaking  less  injured  by  the  crisis,  we  have  not 
thought  of  selling  them  at  prices  which  seemed  to  us  below  their  real  value. 
So  far  as  concerns  the  Brie  convertible  gold  bonds,  and  the  small  balance  of 
Atlantic  &  Great  Western  first  mortgage,  we  think  that  it  is  necessary  to  re- 
turn to  each  the  portion  represented  by  his  participation.  The  market  for 
these  two  securities  is  sufficiently  settled  and  their  value  is  high  enough  to 
prevent  this  division  of  securities  from  leading  to  any  inconvenience.  So  far 
as  concerns  the  bonds  of  the  New  York,  Boston  &  Montreal  Bailway,  we  are 
convinced  that  it  is  extremely  important  to  remain  united  for  some  time  still, 
as  a  joint  course  of  action  will  alone  allow  us  to  carry  on  negotiations  to  the 
advantage  of  the  participants.  We  will  therefore  send  you,  as  soon  as  the  ac- 
counts of  the  syndicate  are  settled,  your  share  of  Atlantic  &  Great  Western 
and  of  Erie  bonds  as  likewise  the  cash  balance  which  may  be  due  to  you.  You 
will  thus  remain  a  participant  in  the  syndicate  of  $4,166,000  Hew  York,  Bos- 
ton &  Montreal  bonds. " 
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The  relations  which  existed  between  the  syndicate  and  Bischoffsheim 
&  Goldschmidt  in  the  transaction  of  marketing  and  dealing  with  the 
bonds  are  also  characterized  by  what  took  place  between  them  iji  Janu- 
ary and  February  of  1874.  In  January  the  railway  company  was  em- 
barrassed, and  the  coupons  for  semi-annual  interest  on  the  bonds  were 
to  mature  February  1st.  Bischoffsheim  &  Goldschmidt  wrote  the  bank, 
January  23d,  as  follows: 

"  After  consideration,  we  tbink  that  it  is  against  the  interest  of  the  syndi- 
cate to  send  en  bloc  to  New  York  so  large  an  amount  of  coupons  *  *  * 
to  be  cashed  at  the  office  of  the  New  York,  Boston  &  Montreal  Company, 
♦  *  *  thus  revealing  to  that  company  the  small  quantity  of  its  bonds 
which  are  in  the  hands  of  the  public." 

The  syndicate  accepted  and  acted  upon  the  suggestion.  About  the 
same  time  the  bank  and  the  syndicate  acquired  information  of  certain 
"special  advantages"  which  the  London  firm  had  received  in  the  negoti- 
ation of  the  bonds  for  the  railway  company.  To  quote  the  testimony  of 
Mr.  May,  "they  acquired  this  knowledge  at  the  same  time  that  they 
learned  that  in  the  other  enterprises  as  to  which  they  had  dealings  with 
this  firm  it  had  taken  special  advantages,  concerning  which  it  had  not 
informed  them.  It  was  a  consequence  of  these  discoveries,  that  the  bank 
and  syndicate,  desiring  to  enforce  their  claim  against  the  house  of  Bisch- 
offsheim &  Goldschmidt,  of  London,  and  the  estate  of  Mr.  Louis  R. 
Bischoffsheim,  entered  into  an  arrangement  in  February,  1874, whereby 
the  bank  and  the  syndicate  obtained  satisfaction  of  their  claims."  This 
arrangement  was  an  agreement,  of  the  dat«  of  February  19,  1874,*  to 
•  which  all  the  members  of  the  syndicate  were  parties  upon  one  side,  and 
Bischoffsheim  &  Goldschmidt  of  London,  and  the  heirs  of  Louis  R. 
Bischoffsheim  of  Paris,  were  parties  upon  the  other  side.  By  its  terms  the 
syndicate  was  continued  until  August  1, 1876,  and  Bischoffsheim  &  Gold- 
schmidt agreed  to  pay  the  interest  upon  the  bonds  at  their  own  risk 
during  the  continuance  of  the  syndicate,  and  also  to  account  to  the  syn- 
dicate for  all  losses  upon  the  bonds  at  the  selling  price  of  70  cents  on  the 
dollar.  They  also  agreed  to  bear  jointly  with  the  heirs  of  Ijouis  R. 
Bischoffsheim  one-half  of  any  further  loss  to  the  syndicate  arising  by  a 
fall  in  the  price  of  the  bonds  below  70  cents  per  dollar.  Under  this  ar- 
rangement the  syndicate  has  received  over  $1,000,000. 

So  far  as  the  statements  of  the  prospectus  require  consideration  as 
misrepresentations  which  were  intended  to  induce  persons  to  buy  the 
bonds,  they  may  be  divided  into  three  classes — those  relating  to  existing 
facts,  those  which  are  merely  matters  of  opinion,  and  those  of  the  char- 
acter of  promissory  representations.  If  the  complainants  are  entitled 
to  resort  to  a  court  of  equity  to  obtain  a  recission  of  their  purchase  of  the 
bonds,  and  to  reclaim  the  money  they  were  induced  to  advance,  be- 
cause of  misrepresentations  in  the  prospectus,  they  must  rely  upon  mis- 
representations concerning  material  facts,  and  not  as  to  mere  matters  of 
opinion,  and  which  relate  to  existing  facts,  or  be  predicated  of  what  was 
untrue  at  the  time,  and  not  of  matters  of  future  conduct  or  expectation. 
Misrepresentation  by  prospectus,  except  as  between  promoters  and  share- 
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holders,  is  to  be  tried  by. the  ordinary  criterion  of  misrepresentation. 
What  was  said  by  the  lordi  chancellor,  in  Hallows  v.  Femie^  3  Ch.  App. 
467,  of  the  preliminary  character  of  a  prospectus  is  peculiarly  apposite 
to  the  document  in  question: 

''Everyone  knows  that  it  is  intended  to  usher  a  company  into  existence. 
No  one  is  surprised  to  find  that  a  future  tense  must  be  given  to  words  in  the 
past  or  present  tense.  ♦  *  ♦  This  ought  always  to  be  borne  in  mind 
when  a  construction  is  to  be  put  upon  the  language  of  a  prospectus." 

Almost  all  the  statements  in  the  prospectus,  except  those  concerning 
the  legal  organization  of  the  company,  the  amount  of  its  bonds  and  stock, 
and  the  names  of  its  officers  and  directors,  are  expressions  of  what  is 
proposed  to  be  done,  and  relate  to  the  future  plans  of  the  promoters  of 
the  expected  results  of  the  enterprise.  The  only  other  statements  which 
are  not  of  this  character,  or  are  not  mere  expressions  of  opinion,  are 
found  in  the  paragraph  which  states  that  of  the  system  "200  miles  are 
now  in  operation,  56  miles  more  will  be  in  working  order  by  June,  and 
the  whole  is  intended  to  be  completed  during  the  present  year,"and  the 
paragraph  which,  after  reciting  the  advantages  which  the  Erie  Railroad 
Company  will  derive  from  the  enterprise,  refers  to  the  "working  arrange- 
ments" entered  into  between  the  two  companies  for  the  "term  of  fifty 
years."  The  only  statement  in  these  two  paragraphs  which  was  untrue 
was  the  one  in  reference  to  the  number  of  miles  of  railway  then  in  op- 
eration. In  fact  less  than  190  miles  were  then  in  operation  instead  of 
200.  This  misrepresentation  doubtless  originated  in  the  cable  message 
of  Brown  to  McHenry  of  January  27th,  and  being  accepted  as  true  by 
McHenry,  was  incorporated  by  him  into  the  prospectus.  It  was  a  state- 
ment made  by  Brown  upon  insufficient  and  erroneous  data,  put  forth  care- 
lessly by  the  impulsive  and  over  sanguine  author  without  any  deliberate 
purpose  to  deceive,  in  the  belief  that  it  was  substantially  true.  The  de- 
scription of  the  proposed  railway  as  one  "extending  from  New  York  city 
to  Rutland"  and  as  one  which  would  afibrd  the  Erie  Railway,  by  junction 
at  Fishkill,"  a  direct  entrance  into  the  city  of  New  York,  was  likely  to 
convey  a  wrong  conception  of  the  location  of  the  New  York  terminus  of 
the  railway,  but  was  literally  correct.  The  railway,  as  located  at  the 
time,  terminated  on  tide  water  at  the  Harlem  river,  the  northerly 
boundary  of  New  York  city,  whence  practical  access  to  the  business  por- 
tion of  the  city  was  only  by  water  communication.  This  fact  had  been 
explicitly  pointed  out  by  the  promoters  to  Bischoffsheim  &  Goldschmidt 
in  the  communication  addressed  to  them  in  the  summer  of  1872,  and 
in  the  "report"  circulated  by  the  agents  in  London  at  that  time,  and 
distinctly  appears  in  the  mortgage  itself.  Inasmuch  as  the  plans  of  the 
promoters  included  a  connection  of  the  railway  with  ihe  heart  of  the 
city  by  the  underground  railway,  for  which  they  owned  a  charter,  or  by 
arrangements  with  some  other  rapid  transit  system,  and  the  description 
is  to  be  interpreted  as  speaking  of  the  future,  the  language  was  not  men- 
dacious. The  vice  of  the  prospectus  is  found  in  the  highly  colored  and 
exaggerated  estimates  of  the  probable  sources  of  revenue  of  the  railway. 
These  were  so  artfully  blended  with  arguments  based  upon  the  revenues 
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and  profits  of  other  railways  that  the  presentation  of  the  prospects  of 
the  enterprise  was  well  calculated  to  delude  and  deceive  the  inexperi- 
enced or  credulous  investor.  Although  no  legal  responsibility 'can  at- 
tach to  the  publication  of  these  misleading  matters  of  opinion,  because 
no  purchaser  of  bonds  had  a  right  to  rely  upon  such  opinions  as  an  in- 
ducement to  his  purchase,  they  deserve  severe  reprobation,  and  the  au- 
thors must  be  held  morally  accountable  for  a  production  which  no  hon- 
est and  intelligent  man  should  have  sanctioned.  The  ardent  confidence 
of  promoters  in  the  ultimate  verification  of  their  opinions  is  no  excuse 
for  putting  forth  reckless  and  fanciful  estimates  and  assertions  in  such  a 
circular  to  beguile  the  unwary.  Primarily,  the  moral  responsibility  for 
this  prospectus,  which  was  mendacious  in  spirit  if  not  in  intent,  rests 
on  McHenry,  Bischoffsheim  &  Goldschmidt,  and  such  officers  of  the 
railway  company,  including  George  H.  Brown,  as  saw  the  copies  of  the 
proposed  prospectus  sent  to  Brown  by  McHenry.  No  right  of  rescission 
can  be  founded  upon  the  breach  of  the  promissory  statements  of  the 
prospectus.  Promissory  statements  may  be  made  in  terms  which  imply 
that  a  certain  condition  of  things  exist  at  the  time,  and  form  the  basis 
of  the  promised  future  state  of  things.  When  they  are  of  this  descrip- 
tion, if  they  are  intentionally  false,  they  are  fraudulent,  and  form  the 
basis  of  a  right  of  rescission;  but  otherwise  fraud  cannot  be  predicated  of 
promises  not  performed  for  the  purpose  of  avoiding  a  contract.  Like 
untruthful  expressions  of  expectation  or  opinion,  even  though  when 
made  they  are  made  with  intent  to  deceive,  they  are  not  fraudulent  in 
legal  definition,  because  they  are  not  misrepresentations  of  existing  fects. 
Sawyer  v.  Prickett,  19  Wall.  146;  Fmivick  v.  Grimes^  5  Cranch.  C.  C.  439; 
Jorden  v.  Money,  5  H.  L.  Cas.  214;  Fisher  v.  Common  PleaSy  18  Wend, 
608;  Ex  parte  Burred,  1  Ch.  Div.  551;  Andrew  v.  Spirry  8  Allen,  412. 
The  promissory  statements  of  the  prospectus,  except  those  which  refer 
to  the  extent  of  line  expected  to  be  completed  in  the  following  June,  and  the 
time  when  the  whole  line  and  branches  were  to  be  completed,  relate  wholly 
to  the  application  to  ba  made  of  the  proceeds  of  the  bonds  then  offered 
to  the  public,  and  the  purpose  of  the  ofl&cers  of  the  railway  company 
to  apply  the  bonds  not  then  offered,  together  with  other  bonds  and  cap- 
ital stock  of  the  company,  for  the  extinction  of  pre-existing  indebted- 
ness. The  statements  respecting  the  application  of  the  proceeds  of  the 
bonds  are  to  be  ascribed  in  part  to  the  defiant  refusal  of  McHenry  and 
Bischoffsheim  &  Goldschmidt  to  accede  to  the  plans  and  wishes  of  the 
ofiicers  of  the  company,  and  in  part  to  the  understanding  of  the  latter  that 
the  terms  of  the  prospectus  would  not  be  such  as  to  cripple  the  company 
in  carrying  out  the  engagements  contained  in  the  dislursement  trust 
agreement.  The  officers  of  the  company  were  so  far  committed  to  Mc- 
Henry and  Bischoffsheim  &  Goldschmidt  in  the  negotiation  of  the  bonds 
that  they  could  not  then  recede  without  such  a  delay  an  [  rehabilitation 
of  their  plans  for  obtaining  the  necessary  finances  to  carr^  out  the  scheme 
of  consolidation  as  would  propably  have  been  fatal  to  it.  McHenry  and 
Bischoffsheim  &  Goldschmidt  understood  this  perfectly  i  ell.  They  also 
knew  that  the  company  required  the  proceeds  of  the  wh(  le  issue  of  first 
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mortgage  bonds,  or  should  have  understood  it^  because  the  disbursement 
trtist  agreement  had  previously  been  placed  in  their  possession  and  was 
then  in  their  possession,  or  in  that  of  Mr.  Sharp,  their  solicitor.  But  it 
suited  their  purposes  to  offer  only  a  part  of  the  issue  of  first  mortgage 
bonds  at  that  time,  doubtless  because  they  believed  that  the  bonds  would 
bring  a  better  price  than  if  the  whole  issue  were  offered  to  the  public 
then.  With  full  knowledge  of  the  situation,  they  insisted  upon  dictat- 
ing the  conduct  of  the  affairs  in  a  manner  to  suit  themselves.  The  offi- 
cers of  the  railway  company  did  not  see  the  final  prospectus  until  March 
27th,  and  at  that  time  regarded  the  statement  respecting  the  application 
of  the  proceeds  of  the  bonds  as  J  no  practical  importance  in  view  of  the 
representations  of  McHenry  that  there  was  nothing  in  the  prospectus 
to  prevent  a  private  issue  of  the  remaining  $6,000,000,  and  that  he  had 
arranged  with  Bischoffsheim  &  Goldschmidt  to  advance  $1,000,000 
monthly  until  the  loan  was  exhausted.  But  it  is  quite  unnecessary  at 
present  to  consider  who  was  responsible  for  these  statements  of  the  pro^ 
spectus,  because  as  promissory  representations  merely  they  are  of  no  con- 
sequence in  passing  upon  this  branch  of  the  case.  Inasmuch  as  the  rail- 
way company  received  the  proceeds  of  the  bonds  thrbugh  subscriptions 
made  by  the  complainants  pursuant  to  the  conditions  of  the  prospectus, 
it  must  be  regarded  as  the  responsible  author  of  the  prospectus,  and  lia- 
ble as  a  principal  for  the  acts  of  its  agents;  and  Bischoifsheim  &  Gold- 
schmidt, who  issued  the  prospectus,  as  well  as  McHenry,  are  to  be 
deemed  the  agents  of  the  company  as  between  it  and  the  public.  In  this 
view,  if  the  prospectus  contained  any  actionable  false  representations, 
the  railway  company  cannot  repudiate  them  while  retaining  the  money; 
and  even  though  they  were  not  designedly  false,  if  they  were  untrue  the 
purchasers  of  the  bonds  became  entitled  to  reclaim  the  moneys  if  they 
were  induced  to  purchase  in  reliance  upon  such  statements.  The  seller 
of  property  must  be  presumed  to  know  whether  the  representations  which 
he  makes  of  it  are  false  or  true;  and  it  is  immaterial  to  a  purchaser,  who 
confides  in  them,  whether  the  misrepresentations  proceeded  from  fraud 
or  mistake.  Smith  v.  Richards,  13  Pet.  26.  The,  misrepresentation  of 
the  length  of  railway  lines  in  actual  operation  at  the  time  the  prospectus 
was  issued  might  or  might  not  be  important  and  material  to  the  pur- 
chasers of  the  bonds.  A  difference  of  a  dozen  miles  more  or  less  could 
hardly  be  considered  a  serious  matter  to  the  purchasers,  if  the  traffic  of 
the  railway  was  as  valuable  and  productive  without  them  as  with  them; 
or  if,  as  was  the  case  here,  the  dozen  miles  and  many  more  were  speedily 
to  be  included  in  the  security  of  the  mortgage.  If  the  complainants  be- 
longed to  the  class  of  investors  who  rely  upon  the  information  commu- 
nicated by  advertisements  or  a  prospectus  in  becoming  stockholders  or 
creditors  of  a  new  company,  the  effect  of  this  misrepresentation,  and  per- 
haps of  other  statements  in'the  prospectus,  would  need  to  be  considered, 
but  it  is  impossible  to  believe  that  they  trusted  to  the  prospectus  for  the 
information  which  induced  them  to  purchase  the  bonds.  They  were  a 
body  of  speculators  who  were  accustomed  to  embark  with  the  bank,  and 
co-operate  through  that  corporation,  with  Bischoffsheim  &  Goldschmidt, 
v.34F.no.3— 18 
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in  floating  the  loans  and  trading  in  the  securities  of  the  Erie  Railway 
Company  and  its  allied  concerns,  and  because  the  bonds  in  question  were 
of  this  class  and  were  brought  out  under  such  auspices,  the  bank  as- 
sumed the  responsibility  of  including  them  as  members  of  the  syndicate, 
and  committing  them,  as  participants  in  the  present  instance;  and  this 
was  done  when  it  was  understood  that  Bischoffsheitn  &  Goldschmidt  were 
to  prepare  the  prospectus  as  they  pleased  except  as  to  the  time  and  terms 
of  the  payments  to  be  made.  The  inducement  to  the  definitive  sub- 
scription for  the  bonds  was  the  information  from  Bischofifsheim  &  Gold- 
schmidt that  the  public  wanted  double  the  amount  offered.  It  is  ut- 
terly improbable  that  men  of  the  astuteness  and  experience  of  the  com- 
plainants were  induced  to  put  millions  of  dollars  of  money  into  a  specu- 
lation by  the  confidence  reposed  in  the  statements  of  any  prospectus. 
None  would  have  appreciated  better  than  they  the  unreliability  of  such 
statements,  or  understood  better  the  inaccuracies  and  exaggerations  which 
generally  characterize  such  advertisements.  They  were  less  interested  in 
informing  themselves  about  the  real  value  of  the  bonds  than  ordinary  in- 
vestors, because  they  were  not  buying  for  a  permanent  investment  but  for 
a  temporary  one,  and  intended  to  sell  them  again  when  they  were  prop- 
erly manipulated  to  advance  the  price.  Buying  the  bonds  for  their  spec- 
ulative merits  and  not  for  their  intrinsic  value,  the  question  with  com- 
plainants was  not  what  the  bonds  would  be  ultimately  worth,  but  what 
they  would  probably  sell  for  to  the  public,  within  a  few  we«ks  or  months, 
when  their  price  should  be  established  by  the  dexterous  methods  of  a 
combination  of  skilled  operators.  They  were  interested  in  the  contents 
and  form  of  the  prospectus  because  it  was  important  to  them  that  the 
bonds  be  properly  launched  upon  the  market,  and  also  because  the 
document  was  designed  in  great  part  to  advertise  the  benefits  which  would 
accrue  to  the  Erie  Railway  Company  from  tlie  new  railway,  with  the  ob- 
vious motive  of  enhancing  the  price  of  the  securities  already  held  by  the 
syndicate.  They  doubtless  scrutinized  it  for  these  reasons  as  it  passed 
through  the  several  revisions;  they  doubtless  assumed  that  in  a  general 
way  it  correctly  exhibited  the  enterprise;  but  that  they  relied  upon  it 
for  the  information  which  induced  them  to  buy  the  bonds  is  too  incred- 
ible for  belief. 

Many  of  the  complainants  have  testified  as  witnesses  in  the  cause. 
They  state  in  substance  that  they  relied  upon  each  and  all  the  represen- 
tations of  the  prospectus  in  making  subscription  for  the  bonds.  It  is 
common  experience,  now  that  parties  are  competent  witnesses,  that  such 
testimony  is  always  forthcoming.  It  is  not  improbable  that  some  of  the 
witnesses  honestly  think  that  they  did  rely  upon  these  |epresentations, 
and  are  convinced  that  they  purchased  the  bonds  confidin,  in  their  truth. 
But  each  witness  states  positively  that  he  had  no  informa  ion  at  the  time 
that  there  were  underlying  mortgages  on  the  property  of  t  e  railway  com- 
pany, and  if  he  had  been  aware  of  that  fact  he  would  n<  t  have  become 
a  subscriber.  Yet  this  fact  was  distinctly  stated  in  the  fi  lal  prospectus, 
and  in  the  whole  series  of  previous  revisions,  and  appearec  conspicuously 
in  two  places  in  the  document.     It  was  natural  that  th  ^  complainants 
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should  rely  upon  the  judgment  of  Bischoffsheim  &  Goldschmidt  as  safei 
than  any  they  could  form  themselves  without  an  independent  investiga- 
tion too  expensive  and  dilatory  to  be  made  for  the  purposes  of  a  tempo- 
rary speculation.  They  appreciated  the  moral  responsibility  which  is 
assumed  by  such  a  house  in  offering  the  loail  to  their  friends  and  to  the. 
public.  They  had  no  reason  to  doubt  the  good  faith  of  Bischoffsheim 
&  Goldschmidt,  because  the  Paris  firm  as  a  member  of  the  syndicate  had 
more  than  one-third  of  the  whole  interest  in  the  venture;  and  the  relations 
of  the  syndicate  with  Bischoffsheim  &  Goldschmidt,  through  the  Paris 
firm  and  through  the  president  of  the  bank,  were  so  intimate  and  confi- 
dential that  any  departure  from  the  duty  of  exercising  the  utmost  good 
faith  would  have  been  rank  treachery.  No  commentary  upon  the  nature 
of  these  relations,  and  the  light  in  which  they  were  regarded  at  the  time 
by  all  concerned,  is  needed  in  view  of  the  agreement  of  February  19, 
1874,  by  which  they  exacted  an  equivalent  for  the  "special  advantages" 
enjoyed  by  Bischoffsheim  &  Goldschmidt,  and  the  latter  acknovvledged 
the  justice  of  the  claim.  So  implicit  was  their  confidence  in  the  judg- 
ment and  good  faith  of  Bischoffsheim  &  Goldschmidt  that  they  did  not 
care  to  examine  the  documents  and  papers  relating  to  the  railway  com- 
pany which  they  knew  were  in  the  hands  of  Mr.  Sharp.  It  is  quite  im- 
possible to  believe  that  the  syndicate  was  not  put  in  possession  of  all  the 
information  necessary  to  induce  its  members  to  participate  in  thesub- 
scription,  or  that  "all  the  conditions  of  the  business"  were  not  given  to 
the  syndicate  as  required  by  Mr.  May.  This  information  may  not  have 
been  given  to  all  the  members;  but  that  it  was  given  to  the  Paris  firm,  to 
the  president  of  the  bank,  and  to  the  controlling  spirits  of  the  syndicate 
before  the  subscription  was  made,  can  hardly  be  doubted.  It  was  the 
reliance  upon  such  information  and  upon  the  judgment  and  good  faith 
of  Bischoffshdm  &  Goldschmidt,  and  not  upon  the  statements  of  the 
prospectus,  that  led  the  members  of  the  syndicate  to  subscribe.  The 
conclusion  that  the  complainants  were  not  induced  by  the  statements  of 
the  prospectus  to  buy  the  bonds  is  fatal  to  their  case,  so  far  as  it  proceeds 
upon  misrepresentation,  and  dispenses  with  any  investigation  of  the  evi- 
dence with  a  view  to  ascertain  whether  the  trustees,  or  the  recipients  of 
money  from  them,  believed  or  had  any  reason  to  suppose  that  the  pro- 
spectus contained  fraudulent  representations. 

The  question  remains  whether  the  prospectus  contained  a  promise  tor 
a  specific  application  of  the  proceeds  of  the  bonds  offered  for  sale  which 
impressed  an  equity  upon  the  proceeds  in  favor  of  the  complainants,  and 
entitled  them  upon  a  misapplication  to  call  the  defendants  to  an  account. 
This  question  may  be  disposed  of  briefly.  Those  who  read  the  pro- 
spectus could  fairly  gather  from  its  several  statements  the  understanding 
that  the  railway  company  proposed  to  use  the  proceeds  of  the  bonds  then 
offered  to  complete  the  construction  of  the  railway,  and  for  such  other 
general  purposes  of  the  undertaking  as  might  be  necessary,  but  not  for 
the  extinction  of  underlying  mortgages.  The  statements  about  the  res* 
ervation  of  the  remaining  $6,000,000  of  the  issue  for  the  extinction  of 
the  outstanding  existing  mortgages  and  stock  of  the  constituent  compa- 
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nies  are  inconsisteat  with  the  idea  that  any  part  of  the  proceeds  of  the 
other  $6,250,000  were  to  be  used  for  that  purpose.  But  no  theory  of 
trust  can  be  founded  upon  the  effect  of  these  statements.  They  are  the 
mere  representations  of  intention,  the  expression  of  the  expectation  and 
purpose  of  the  railway  company,  which  fall  short  of  a  promise,  and  do 
not  partake  of  the  definite  and  obligatory  nature  of  a  contract.  Not  only 
is  there  no  distinct  promise  not  to  use  the  proceeds  for  the  general  pur- 
poses of  the  undertaking,  but  the  statement  is  that  they  will  be  used  for 
these  purposes;  and  the  intention  of  the  company  not  to  use  them  for  one 
of  these  purposes,  the  extinction  of  the  underlying  liens,  is  left  to  infer- 
ence only,  and  is  implied  from  the  statement  that  other  bonds  will  be  so 
used.  No  purchaser  of  bonds  was  justified  in  assuming  that  the  com- 
pany intended  to  tie  itself  rigidly  to  conditions  which  in  the  exigencies 
of  the  enterprise  might  become  injudicious  or  impracticable,  or  in  at- 
tributing such  a  meaning  to  the  recitals  as  they  would  bear  if  contained 
in  a  contract.  A  prospectus  is  an  introductory  proposal  for  a  contract 
in  which  the  representations  may  or  may  not  form  the  basis  of  the  con- 
tract actually  made.  It  may  contain  promises  which  are  to  be  treated 
as  a  sort  of  floating  obligation  to  take  effect  when  appropriated  by  the 
persons  to  whom  they  are  addressed,  and  amount  to  a  contract  when  as- 
sented to  by  any  person  who  invests  his  money  upon  the  faith  of  them. 
But  if  the  statements  as  to  what  is  proposed  to  be  done  in  the  future  are 
not  distinctly  promissory,  are  equivocd,  and  capable  of  different  mean- 
ings, the  inference  is  reasonable  that  they  are  not  put  forward  or  acted 
upon  as  essential  stipulations.  Whether  the  statements  are  to  be  re- 
garded merely  as  the  expressions  of  intention,  or  as  a  contract  with  the 
purchasers  of  the  bonds  that  the  proceeds  should  be  devoted  to  the  ex- 
clusive purpose  of  paying  for  the  construction  of  uncompleted  parts  of 
the  railway,  the  failure  to  make  such  an  application  of  them  cannot  be 
redressed  in  the  present  action.  In  the  view  the  most  favorable  for  the 
complainants  they  loaned  their  money  to  the  railway  company  upon  the 
security  of  the  mortgage  accompanying  the  bonds,  and  upon  the  faith 
of  a  promise  by  the  company  to  use  the  money  in  a  particular  way  for 
their  advantage.  By  this  transaction  the  railway  company  and  the  com- 
plainants did  not  enter  into  any  fiduciary  relation,  but  simply  became 
debtor  and  creditor.  While  the  promoters  of  a  company  occupy  a  fidu- 
ciary relation  towards  those  they  induce  to  become  shareholders,  and  the 
company  itself  is  a  trustee  for  its  stockholders,  bondholders  stand  upon 
a  different  footing.  They  are  merely  lenders  upon  security,  and  as  cred- 
itors part  with  their  title  to  the  money  loaned.  Van  ^edv.Wimtaii^ 
116  U.  S.  228;  6  Sup.  Ct.  Rep.  22.  If  a  borrower  refusal  to  keep  his 
agreement  with  the  lender  to  use  the  money  borrowed  in  a  particular 
way,  the  lender  has  his  remedy  at  law  for  breach  of  conti  ict,  or  in  an 
appropriate  case  may  have  relief  in  equity  and  compel  spe  ific  perform- 
ance. But  there  is  no  principle  of  equity  which  idlows  h  m  to  pursue 
the  money  as  a  trust  fund  when  the  borrower  has  parted  i  ith  it  to  an- 
other who  has  obtained  title  to  it  as  between  himself  and  t  le  borrower. 
Even  where  money  has  been  obtained  by  deceit,  so  that  in  judgment  of 

Digitized  by  (  jOOQIC 


BANQUB  FRAKOO-EGYPTIENNB  V.   BROWN.  197 

law  the  contract  of  loan  is  voidable  as  between  the  lender  and  the  bor* 
rower,  it  cannot  be  followed  by  the  lender  into  the  hands  of  one  who  has 
received  it  innoc^tly  and  with  a  right  to  retain  it  as  against  the  bor* 
rower.  The  law,  from  considerations  of  convenience  and  public  policy, 
in  order  to  give  security  and  certainty  to  btisiness  transactions,  adjudges 
that  the  possession  of  money  vests  the  title  in  the  holder  as  to  all  persons 
who  receive  it  from  him  innocently  upon  a  valid  consideration,  whether 
upon  a  new  consideration  or  for  an  existing  debt.  MiUer  v.  iZoce,  1  Bur* 
rows,  452;  Jtisth  v.  Bank,  5&  N.  Y.  478;  Stephens  v.  Board,  etc.,  79  N.  Y. 
183.  In  Mason  v.  Waite,  17  Mass.  560,  a  carrier  to  whom  a  sum  of 
money  had  been  intrusted  lost  it  to  the  defendant  gaming,  and  the  court 
held  it  could  be  recovered  by  the  owner  because  the  defendant  received 
it  unlawfully,  but  declared  that  had  the  carrier  paid  the  money  to  an  inr 
nocent  person  to  satisfy  a  debt  of  his  own,  "the  case  might  have  been 
different,  as  it  wonld  be  mischievous  to  require  persons  who  receive 
money  in  the  way  of  business  or  in  payment  of  debts  to  look  into  the 
authority  of  him  from  whom  they  receive  it."  Although  that  was  an 
action  at  law,  it  was  one  for  money  had  and  received^  which  is  of  the 
nature  of  an  equitable  action.  It  is  only  when  money  is  held  in  a  fidu- 
ciary character,  so  that  the  equitable  title  is  in  the  beneficial  owner,  that 
the  latter  can  follow  it  into  the  hands  of  a  third  person.  In  the  present 
case  the  moment  the  bonds  were  sold  the  equitable  title  to  the  money 
vested  in  the  trustees  by  force  of  the  consolidation  agreement  as  modi'^ 
fied  by  the  disbursement  trust  agreement,  and  as  soon  as  it  was  received 
they  acquired  the  legal  title  and  the  equitable  title  vested  in  the  benefi* 
claries  designated  by  the  latter  instrument.  The  trustees  were  not  the 
borrowers.  They  were  agents  for  the  beneficiaries  of  the  disburse- 
ment trust  agreement,  whose  dnty  it  was  to  see  that  the  proceeds  realized 
from  the  bonds  were  devoted  to  the  specific  uses  of  that  trust;  and  they 
had  no  other  duty  or  power  in  the  premises.  Those  who  issued  the 
prospectus  and  negotiated  the  bonds  were  not  their  agents,  but  were  the 
agents  of  the  railway  company,  and  the  trustees  could  not  be  responsible 
officially  for  their  acts.  If  they  had  sanctioned  the  representations  of 
the  prospectus,  and  had  accepted  the  proceeds  of  the  loan  upon  the  ex^- 
press  or  implied  undertaking  to  appropriate  them  exclusively  to  pay  for 
the  construction  of  uncompleted  railway,  they  might  have  rendered 
themselves  personally  accountable  to  those  for  whom  they  undertook  to 
act.  They  could  not  have  consented  to  such  an  appropriation  without 
disloyalty  to  the  trusts  of  the  disbursement  trust  agreement,  and  would 
have  been  responsible  to  the  beneficiaries  under  that  agreement  for  any 
disposition  of  the  money  not  authorized  by  the  instrument.  But  if  they 
had  accepted  the  complainant's  money  upon  a  foreign  trust  they  conld 
not  be  heard  to  deny  their  own  responsibility  for  refusing  to  comply 
with  the  trust.  The  case  of  Wilsm  v.  Church,  13  Ch.  Div.  1,  cited  for 
the  complainants,  is  not  inconsistent  with  these  views.  In  that  case 
money  was  loaned  upon  bonds  to  a  company  which  had  issued  a  pro- 
spectus containing  a  statement  that  certain  persons  named  would  act  as 
trustees  for  the  bondholders  and  exercise  their  powers  for  the  protection 
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of  the  bondholders,  and  would  retain  out  of  the  proceeds  of  the  bonds 
sufficient  to  pay  for  building  a  railway  which  was  to  be  built  for  the 
company  by  another  company,  and  apply  the  proceeds  as  received  to 
pay  for  the  work  done  upon  the  railway.  The  proceeds  were  delivered 
by  the  company  to  these  persons  who  accepted  them  as  trustees  to  make 
the  promised  application  for  the  bondholders.  The  railway  was  not 
built,  and  the  enterprise  contemplated  by  the  company  became  imprac- 
ticable, and  thereupon  the  bondholders  brought  suit  to  recover  the  money 
in  the  hands  of  the  trustees.  The  company  made  no  claim  to  the  money. 
The  case  was  treated  as  one  where,  in  the  language  of  Brett,  L.  J., 
"the  fund  contributed  by  the  bondholders  was  deposited  for  the  trust 
under  which  it  was  to  be  handed  over  from  time  to  time  in  payment 
for  work  done,  and  otherwise  it  was  not  to  be  handed  over."  Upon  the 
plainest  principles  of  equity  the  fund  was  adjudged  to  be  returned  to  the 
bondholders.  They  had  never  parted  with  their  equitable  title  to  the 
moneys  which  were,  by  contract,  to  be  held  and  appropriated  for  their 
protection  by  their  own  trustees.  « 

Not  only  was  there  no  fiduciary  relation  in  the  present  case  which  au- 
thorized the  complainants  to  regard  the  trustees  under  the  disbursement 
crust  agreement  as  their  trustees,  bailees,  or  agents,  but  the  complainants 
were  not  justified  in  relying  upon  any  promise  contained  in  the  pro- 
spectus as  a  contract  by  the  officers  of  the  railway  company  to  appropri- 
ate the  money  in  a  way  not  authorized  by  the  disbursement  trust  agree- 
ment. They  were  bound  to  take  notice  of  the  limitations  upon  the  power 
of  the  company  to  make  any  disposition  of  the  proceeds  of  the  bonds 
inconsistent  with  the  provisions  of  the  consolidation  agreement  which 
was  the  charter  of  the  company.  Whenever  a  corporation  goes  for  bus- 
iness it  carries  its  charier,  and  all  persons  dealing  with  it  must  take  no- 
tice of  the  powers  and  limitations  thereby  imposed  upon  its  agents. 
Railway  Go.  v.  Oebhard,  109  U.  S.  637,  3  Sup.  Ct.  Rep.  363;  Eme^  v. 
NichdU,  6  H.  L.  Cas.  418.  An  inspection  of  that  instrument  would  not 
have  informed  them  of  the  existence  of  the  disbursement  trust  agreement, 
but  it  would  have  informed  them  that  the  proceeds  of  the  bonds  were 
required  to  be  appropriated  to  specific  objects,  and  that  this  was  a  fund- 
amental feature  of  the  consolidated  scheme.  That  instrument  was  suffi- 
cient to  put  them  upon  inquiry,  and  knowledge  must  be  imputed  to 
them  of  all  the  facts  which  a  sufficient  inquiry  would  have  disclosed. 
The  prospectus  itself  pointed  out  a  proper  source  of  inquiry  to  all  who 
wished  to  become  acquainted  with  the  documents  creating  the  company 
and  creating  the  trust  which  the  trustees  were  to  administer,  and  inquiry 
at  that  source  would  have  led  them  to  the  disbursement  trust  agreement, 
and  informed  them  that  the  promise  of  the  company,  contained  in  the 
prospectus,  was  one  which  it  was  beyond  the  power  of  the  company  to 
make  or  fulfill.  Consequently  if  the  complainants  loaned  their  money 
to  the  railway  company  relying  upon  that  promise,  they  did  so  at  their 
own  peril.  Certainly  they  cannot  follow  it  into  the  hands  of  those  who 
never  consented  to  receive  it  upon  such  terms,  but  received  it  because 
they  wer^  entitled  to  it  as  trustees  of  a  different  trust* 
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There  are  interesting  questions  of  law  in  the  case  which  have  not  been 
considered.  It  has  been  inaisted  for  the  defendants  that  upon  any  view 
of  the  facts  which  might  have  been  reached  the  bill  ought  to  be  dismissed 
because  the  controversy  is  not  one  of  equitable  cognizance,  and  because 
the  complainants  have  separate  interests  and  cannot  join  in  the  suit.  If 
the  suit  were  brought  against  those  defendants  only  who  were  the  imme- 
diate recipients  of  the  money  of  the  complainants,  a  court  of  law  would 
be  the  appropriate  an^  exclusive  forum  for  the  controversy,  so  far  as  it 
proceeds  upon  the  theory  of  fraud  or  deceit]  because  no  relief  peculiar 
to  a  court  of  equity,  such  as  the  cancellation  of  documents  or  the  award 
of  daaiages  unknown  to  courts  of  law,  would  be  essential  to  the  adequate 
protection  of  the  complainants,  and  the  only  decree  which  would  be  di- 
rected would  be  one  for  the  recovery  of  the  money  with  interest.  Buaard 
v.  HcmsUm,  119  U.  S.  347, 7  Sup.  Ct.  Rep.  249;  AnMer  v.  Chateau,  107 
XJ.  S.  586,  1  Sup.  Ct.  Rep.  556.  But  an  action  at  law  would  not  lie 
against  those  defendants  and  the  defendants  who  it  is  alleged  became 
subsequent  recipients  of  the  money  with  notice  of  the  fraud.  It  would 
seem,  therefore,  that  the  complainants  have  the  right  to  come  into  a  court 
of  equity  in  order  to  obtain  a  rescission  of  their  purchase  and  a  recovery 
of  the  proceeds  from  those  who  committed  the  fraud  and  at  the  same 
time  from  those  who  have  received  part  of  the  proceeds  under  circum- 
stances which  render  them  trustees  ex  maleficio,  and  thus  obtain  a  remedy 
more  adequate  and  complete  than  they  could  obtain  at  law.  But  it  is 
unnecessary  to  decide  this  question  or  the  question  whether  the  com- 
plainants can  sue  jointly,  or  to  consider  other  objections  which  have 
been  urged  against  the  complainant's  case.  The  parties  who  have  liti- 
gated this  cause  so  many  years  and  at  such  great  expense  seem  fairly 
entitled  to  an  exposition  of  the  real  merits  of  the  controversy  as  they 
appear  to  the  court,  and  the  case  should  not  be  unnecessarily  disposed 
of  upon  any  technical  grounds.  The  complainants  have  lost  their  money 
by  buying  the  bonds  of  a  company  officered  and  commended  to  public 
confidence  by  many  of  the  best-known  capitalists  of  this  country.  They 
undoubtedly  supposed  when  they  saw  the  names  of  such  men  connected 
with  the  enterpnse  as  promoters  or  officers  of  the  company  that  the  en- 
terprise had  at  least'  a  reasonable  chance  of  success;  but  it  collapsed 
within  a  few  mouths  of  the  time  when  it  was  advertised  in  such  glowing 
terms.  They  niay  not  have  been  aware  when  they  brought  this  suit, 
and  may  not  be  aware  now,  that  the  enterprise  never  had  any  chance  to 
live  after  the  refusal  of  Bischoffsheim  &  Goldschmidt  to  advance  the 
money  which  the  promoters  supposed  they  would  advance  pending  the 
negotiation  of  the  whole  issue  of  first  mortgage  bonds,  and  that  prima- 
rily Bischoffsheim  &  Goldschmidt  should  be  considered  as  responsible  for 
its  failure.  If  the  officers  of  the  company  had  received  the  money  which 
they  expected,  the  uncompleted  railways  could  have  been  built,  and  the 
consolidated  railway  equipped,  opened  for  traffic,  and  put  upon  the  basis 
of  a  going  concern.  Whether  the  expectations  of  the  promoters  would 
have  been  realized  is  a  matter  of  conjecture  only,  but  it  is  not  unreason- 
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able  to  suppose  that  ilie  new  railway  would  have  gradually  gathered 
strength  and  eventually  obtained  a  fiEur  traffic  and  become  a  paying  prop- 
erty.    The  bill  is  dismissed. 


Camden  Ibon-Wores  v.  Fox. 
(Oireuit  Courts  D,  New  Jeir$ey.    December  14, 1887.) 

1.  Ck)NTRACT8— Interpretation — Evidence— AniossiBiLrrT. 

An  order,  otherwise  complete,  to  a  manufacturer  of  iron  pipe  for  a  large 
quantity  of  that  material,  given  and  accepted  August  27. 1884,  was  in  writing, 
and  concluded  in  these  words:  **The  entire  delivery  to  be  completed  within 

weeks  from  date.  We  will  wire  you  to-morrow  in  confirmation  of  these 

deliveries.  *  Held,  in  an  action  by  the  manufacturer  to  recover  damaf^es  for 
refusal  of  the  buyer  to  accept  the  pipe  when  delivered,  that  a  conversation  be- 
tween the  parties  had  on  August  27th  prior  to  the  execution  of  the  contract, 
and  subsequent  correspondence  by  mail  and  telegraph,  were  admissible  to 
show  that  the  blank  was  to  be  left  until  the  buyer,  who  was  under  a  contract 
to  furnish  the  pipe  with  a  per  diem  penalty,  had  ascertained  what  his  limit 
was,  and  that  he  then  was  to,  and  did  the  next  day,  wire  what  was  to  go  in 
the  blank,  viz.,  the  word  "nine. " 

2.  Same— Performance— Time  op  the  Essence. 

One  who  was  under  a  contract  with  a  per  diem  penalty  to  deliver  4ron  pipe 
to  a  city,  gave  a  written  order  to  a  manufacturer,  which  was  accepted  tne 
same  day.    The  time  of  delivery  was  left  blank,  but  the  understanding  of  the 

Sarties  was  that  the  buyer  was  to  telegraph  the  date  the  next  day,  wnich  he 
id,  fixing  the  delivery  "within  nine  weeks  from  date.  **  The  order  was  then 
entered  by  the  manufacturer.  The  buyer  wrote  from  time  to  time  urging  the 
speedy  prosecution  of  the  work,  and  finally,  when  the  period  was  more  than 
np,  rescinded  the  order  as  to  all  pipe  not  tnen  delivered.  Held,  in  an  action 
by  the  manufacturer  for  damages  for  refusal  to  accept,  that  time  was  of  the 
essence,  and  that  the  manufacturer,  having  entered  the  order  after  the  blank 
was  filled,  was  bound  thereby,  and  could  not  recover. 

At  Law.     Trial  by  the  court  without  a  jury. 

8.  H.  Qreyj  for  plaintifif. 

Oordandt  Parker  and  David  McClurey  for  defendant. 

Wales,  J.  The  plaintiff  brought  this  action  to  recover  damages  from 
the  defendants  in  consequence  of  their  reiusal  to  accept  and  pay  for  a 
certain  number  of  cast-iron  water-pipes  which  they  had  ordered  to  be 
manufactured  and  delivered  by  the  plaintiff.  The  contract  between  the 
parties  was  in  writing,  and  in  these  words: 
**  Camden  Iron- Works,  Phila, — Gentlemkh: 

"Please  enter  order  for 
800  lengths  12  in.  cast-iron  water-pipes 
300      ••        6  *•     *•     •*        ••        *« 
— To  conform  iu  all  respects  to  the  specifications  of  the  D*  Jb*.  W.,  city  of  New 
York, 

''Prices,  6  in.,  $32.22;  12  in.,  830.45  per  ton  of  2,000  lbs.,  delivered  on  dock 
N.  Y.  city. 

'*Delivei^.    You  to  commence  makfng  the  6-in.  pipe  immediately  following 
execution  of  order  now  in  your  books  from  N.  Y.  city,  and  to  commence  mak* 
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Ing  the  12  in.  on  completion  of  12  in.  order  now  in  hand  from  Boston.    The 

entile  delivery  in  New  York  to  be  completed  within  -^ weeks  from  date. 

We  will  wire  you  to-morrow  in  confirmation  of  these  deliveries. 

"YrS*,  Fox   &  DRT7HMOND. 

"Accepted:  Waltbb  Wood,  Prest  Camden  Iron- Works." 
This  order  and  acceptance  were  written  in  the  office  of  Camden  Iron- 
Works,  in  Philadelphia,  and  dated  the  27th  of  August,  1884,  and  the 
contract  was  complete  with  the  exception  of  filling  the  blank  space  next 
preceding  the  word  "weeks."  Parol  evidence  of  the  conversation  had  be- 
tween Mr.  Wood  and  Mr.  Drummond  on  the  27th  of  August,  and  prior 
to  the  signing  of  the  paper  of  that  date,  was  admitted  to  explain  a  latent 
ambiguity,  namely,  Uie  purpose  of  the  blank  space,  and  the  meaning  of 
the  words,  "We  will  wire  you  to-morrow  in  confirmation  of  these  deliv- 
eries." Subsequent  correspondence  by  letter  between  the  parties  was 
also  admitted  for  the  same  reason.  From  this  evidence  it  appeared  that 
Mr.  Wood  and  Mr.  Drummond,  during  their  interview  on  the  27th  of 
August,  and  preceding  the  signing  and  acceptance  of  Fox  &  Drummond's 
order,  were  unable  to  agree  on  the  time  within  which  the  pipes  should 
be  delivered  in  New  York,  and  this  was  left  open  until  Mr.  Drummond 
could  ascertain,'  on  his  return  to  New  York,  the  utmost  limit  of  time 
that  could  be  allowed.  Fox  &  Drummond  were  under  a  contract  to  fur- 
nish water-pipes  for  the  New  York  department  of  public  works  within  a 
specified  time,  and  were  liable  to  a  penalty  of  $50  for  each  and  every 
day's  delay  in  the  fulfillment  of  that  contract.  Having  discovered  the 
time  when  their  contract  with  New  York  would  be  up,  Fox  &  Drummond 
sent  to  the  plaintiff  a  telegram  and  a  letter,  of  which  the  following  are 
copies: 

(Telegram.)  "New  York,  August  28, 1884. 

"R.  2>.  Wood  <fe  Co.,  PhUa. :  We  confirm  yesterday's  order  N.  Y.  pipe,  in- 
serting the  word  *  nine.'  Fox  &  Drummond/' 

(Letter.)  "Nbw  York,  August  28,  1884. 

"12.  2>.  Wood  cj&  Co.,  Phda. — Gentlemen:  We  wired  you  confirming  or- 
der given  yesterday  for  the  New  York  pipe.  Please  Insert  the  word  *  nine' 
in  the  blank  space  before  the  word  *  weeks.'  This  will  make  the  letter  writer 
gave  you  complete.  Fox  A  Drummond." 

The  defendants  again  wrote  to  the  plaintiff,  under  date  of  September 
1,1884: 

''Gentlemen:  We  wrote  you  on  August  28th,  confirming  our  telegram 
of  same  date  re  New  York  pipe,  and  presume  same  duly  reached  you,  and  that 
all  is  satisfactory.  Fox  A  Drummond." 

The  plaintiff  replied  to  this  on  the  next  day: 

"Gentlemen:  We  have  yours  of  the  first  instant  at  hand,  and  have  en* 
tered  your  order  for  6  and  12  inch  pipe,"  etc. 

As  early  as  September  20th,  Fox  &  Drummond  wrote  to  plaintiff: 

"Gentlemen:  Please  advise  definitely  when  you  will  commence  on  the 
N.  Y.  pipe.  We  expected  you  would  commence  by  this  time.  The  delivery 
must  be  on  time.** 
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To  this  plaintiff  replied,  on  the  23d: 

"We  shall  turn  onto  your  12's  at  Millville  on  Thursday,  September  25th,'' 
— But  without  making  any  reference  to  the  time  of  delivery.  The  de- 
fendants wrote  again  on  the  23d  September  to  plaintiff: 

** Gentlemen:  We  are  waiting  a  reply  to  the  letter  of  September  20th,  rel- 
ative to  the  K.  Y.pipe.  You  will  oblige  by  wiring  us  to-morrow  on  the  sub- 
ject in  case  you  have  not  already  written  us.    This  is  important." 

October  8th  Fox  and  Drummond  wrote  to  plaintiff: 
'*If  there  is  going  to  be  any  further  delay  on  our  order  we  should  know  it 
at  once,  as  a  matter  of  justice  to  us,  and  thus  have  an  opportunity  of  trans- 
ferring some  portion  of  the  order  to  some  foundry  that  will  deliver  the  pipe 
at  once,  and  so  enable  us  to  carry  out  our  contract  with  N.  Y.  city." 

October  lOUi  Fox  &  Drummond  informed  the  plaintiff  by  letter  that 
there  was  little  time  then  left  in  which  to  complete  the  order,  and  that 
no  extension  would  be  granted;  and  on  October  29th  they  notified  the 
plaintiff  that  no  pipe  would  be  accepted  by  them  after  that  day,  under 
the  contract  of  August  27th.  Only  49  pieces  of  12-inch  pipe  were  deliv- 
ered in  New  York  within  the  nine  weeks,  and  these  were  paid  for.  Ac- 
ceptance of  all  sent  after  that  time  was  refused.  The  nine  weeks  ended 
on  the  29th  of  October.  The  plaintiff  did  not  enter  the  order  of  August 
27th  until  after  the  receipt  of  the  telegram  and  letter  from  the  defend- 
ants directing  the  insertion  of  the  word  "nine"  in  the  blank  space.  It 
was,  at  that  moment,  optional  with  the  plaintiff  to  have  accepted  or  re- 
fused the  terms  of  delivery  insisted  on  by  the  defendants.  If  the  plain- 
tiff'did  not  intend  to  be  held  to  an  expressly  limited  time  for  delivery, 
the  defendants  should  have  been  frankly  and  promptly  informed  of  such 
intention,  so  that  they  could  have  looked  elsewhere  for  the  needed  pipes. 
But  this  was  not  done,  although  on  September  2d  plaintiff  wrote  to  the 
defendants,  "Have  entered  your  order  for  6  and  12  inch  pipe,"  and 
thus  led  the  latter  to  believe  that  their  instructions  had  been  obeyed, 
and  that  the  time  for  delivery  stipulated  for  by  them  had  been  made  a 
part  of  their  order. 

In  view  of  these  facts,  the  court  finds  that  the  order  of  August  27th 
was  incomplete  until  the  blank  space  had  been  filled  up  according  to  the 
meaning  of  the  words,  "We  will  wire  you  to-morrow  in  confirmation  of 
these  d^iveries;"  and  that  the  telegram  sent  to  and  received  by  the  plain- 
tiff on  the  following  day,  directing  how  the  blank  should  be  filled,  was 
made  a  part  of  the  contract;  that  the  absence  of  any  objection  by  the 
plaintiff  to  the  insertion  of  the  word  "nine"  after  the  receipt  of  the  tele- 
gram and  letter  of  the  28th  of  August,  was  evidence  of  acquiescence  in 
the  terms  proposed  by  the  defendants;  that  the  plaintiff  had  no  author- 
ity to  enter  the  order  of  August  27th  without  filling  in  the  blank  as  di- 
rected by  the  defendants,  and  was  consequently  without  authority  to 
manufacture  the  pipe  and  charge  the  defendants  therefor,  unless  the 
tenns  of  delivery,  as  stipulated  for  by  the  defendants,  were  complied 
with.  No  parol  evidence  can  be  admitted  to  vary  or  explain  a  written 
contract,  except  in  case  of  fraud,  mistake,  or  latent  ambiguity.  Her& 
there  was  no  fraud  or  mistake  in  the  inception  of  this  order,  but  there 
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was  an  obscurity  about  it,  as  originally  written,  which  required  to  be  re* 
moved  before  the  contract  between  the  parties  could  be  rightly  inter- 
preted, and  for  this  purpose  only  was  testimony  dehors  the  written  agree- 
ment received.  Under  the  operation  of  this  rule,  the  larger  portion'  of 
plaintiff's  testimony  was  excluded. 

The  plaintiff  having  failed  to  deliver  the  articles  contracted  for  within 
the  time  limited  for  their  delivery,  there  can  be  no  recovery  in  this  ac- 
tion, and  judgment  must  be  entered  for  the  defendants  for  costs. 


Babson  v.  Robertson,  Collector,    . 
(Oircuit  Court,  8.  D.  New  York.    January  25. 1888.) 

Customs  Duties— Ceaboes  and  Ck)VBRiNG8— Act  of  IIabch  8,  1888— TncB  6» 
Taking  Effbctt. 

Section  7  of  the  tariff  act  of  March  8, 1888,  repealing  the  statutes  which  pro- 
vided for  duties  on  charges  and  covering,  and  prohibiting  the  assessment  of 
duties  on  such  charges  and  coverings,  did  not  take  effect  until  July  1, 1883. 

{SyUabu9  by  iJu  Court,) 

At  Law.     Action  to  recover  back  custom  duties. 

The  plaintiff,  during  tlie  period  between  March  3  and  July  1,  1883, 
made  various  importations  of  Portland  cement,  from  Germany.  The 
goods  were  invoiced,  and  entered  for  consumption  as  '^free  on  board,'' 
and  the  invoice  and  entered  value  included  packing  and  transportation 
charges.  The  collector  assessed  a  duty  of  20  per  cent,  upon  the  entered 
value,  including  charges,  and  refused  to  receive  or  consider  new  consular 
invoices  in  which  the  charges  were  separately  stated.  This  action  was 
brought  to  recover  the  duties  assessed  upon  the  charges.  At  the  close 
of  plaintiff's  case  counsel  for  defendant  moved  for  the  direction  of  a  ver^ 
diet  in  favor  of  the  defendant,  on  the  ground  that  the  duties  had  been 
properly  assessed  by  the  collector,  and  that,  at  the  time  the  goods  were 
entered,  charges  were  dutiable  by  law,  inasmuch  as  section  7  of  the  tariff 
act  of  March  3,  1883,  abolishing  duties  on  charges,  did  not  take  effect 
untilJuly  1,  1883. 

Hardey  &  OoUmany  for  plaintiff. 

Stephen  A.  Walker^  U.  S.  Atty.,  and  W.  Wickham  Smithy  Asst.  U.  S. 
Atty.,  for  defendant. 

Lacombe,  J.,  (praUy.)  Of  course  acts  take  effect  from  the  day  of  their 
passage,  unless  the  law-makers  express  the  intention  that  they  shall  take 
effect  at  some  other  time.  This  particular  act  of  1883  provides  particu- 
larly, as  to  different  parts,  especial  dates  upon  which  those  parts  shall 
take  effect.  It  is  now  contended  that  the  use  in  section  7  of  the  word 
"hereafter"  is  conclusive  and  controlling  of  the  question,  and  determines 
that,  as  to  the  provisions  embodied  in  that  section,  the  act  was  to  take 
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effect  Match  8,  1883, — the  day  of  its  passage.  In  my  opinion  no  such 
single  word  in  a  statute  would  be  sufficiont  to  detertpiae  the  question. 
An  examinaticm  of  the  whole  act  in  all  its  parts  should  be  resorted  to  be- 
fore we  undertake  to  say  what  was  the  expressed  intention  of  congress  as 
to  the  date  when  it  should  take  effect.  The  earlier  seotions,  from  1  to 
6,  are  mainly  concerned  with  internal  revenue  matters,  and  provide  for 
the  taking  effect  of  the  act  on  different  dates.  The  provision  with  re* 
gard  to  duties  upon  imports  will  be  found  in  section  6  and  those  succeed- 
ing. Section  6  provides  that  on  and  after  the  first  day  of  July,  1883, 
''the  following  sections  shall  constitute  and  be  substituted  for  title  83  of 
the  Revised  Statutes,"  and  then  follows  the  enumeration  of  the  various 
dutiable  articles,  with  the  rates  of  duty  which  they  shall  respectively 
pay.  Then  follows  section  7,  which  is  directed  to  removing  the  duty 
upon  the  packages,  sacks,  or  boxes,  or  other  coverings  in  which  dutiable 
goods  may  come.  Were  there  nothing  here  save  section  6  and  section  7, 
while  it  might  seem  somewhat  remarkable  that  congress  should  have 
fixed  upon  different  dates  for  the  taking  effect  of  these  different  provis- 
ions wifii  regard  to  imports,  there  would  not  be  sufficient  to  show  a  dear 
intention  on  the  part  of  congress  that  the  regulations  with  regard  to  cov- 
erings should  not  go  into  effect  until  the  1st  of  July.  In  my  opinion, 
however,  the  next  section  is  controlling  of  the  question.  Its  sole  pur- 
pose, when  it  is  examined  in  connection  with  the  section  of  which  it  is 
an  amendment,  indicates  that  it  was  part  of  the  plan  or  scheme  for  re- 
lieving importers  from  the  obligation  of  paying  duties  upon  the  coverings 
in  which  their  goods  come  to  this  country,  and  that  section  expressly 
provides  that  the  provisions  it  contains  shall  go  into  effect  on  and  after 
the  1st  day  of  July,  1883. 

I  am  forced,  then,  to  the  conclusion  that  it  was  the  dear  intention  of 
congress,  and  that  they  have  expressed  that  intention  with  sufficient  dear- 
ness  to  warrant  holding,  that  the  provisions  in  regard  to  the  coverings 
went  into  effect  on  the  1st  of  July,  1883,  and  I  shall  therefore  direct  a 
verdict  for  the  defendant,  and  give  the  plaintiff  an  exception* 


Smith  et  ctl.  v.  Good. 
(Ofy'euU  Court,  D.  Rhode  Island.    March  8, 188a) 

OOHBTrrUTIONAL  LaW— AMENDMENT  TO  STATE  CONSTITUTION— BIgHT  TO  QUBB- 

TiON  IN  Federal  Courts. 

Act  R.  I.  March  10, 1886.  (Pub.  Laws,  c.  S50.)  provides  that 
the  adoption  of  article  5  of  amendments  to  the  constitution, 
manufacture  and  sale  of  intoxicating  liquors  to  be  used  as  a 
be  submitted  to  the  people,  the  ballots  counted  by  the  goveri]  }r,  secretary  of 
state,  and  attorney-  general,  and  the  result  authoritatively  an  ounced  by  the 

?:overnor  by  proclamation.  Held,  in  an  action  on  a  promisf  >ry  note,  given 
or  the  purchase  price  of  such  liquors,  by  the  indorsee,  who  t  >ok  it  with  full 
knowledge  of  the  consideration,,  that  the  circuit  court  of  th  United  States 
sitting  in  Rhode  Island  had  no  power  to  inquire  into  the  ques  ion  of  the  legal 


he  question  of 
)rohibiting  the 
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adoption  of  the  amendmeDt.  the  political  power  of  the  state  having  declared 
that  the  amendment  had  been  legally  adopted,  the  amendment  having  been 
acquiesced  in  by  the  people,  and  it  never  having  been  adjudged  illegal  by  the 
courts  of  the  state,  and  that  Judgment  should  be  entered  for  the  maker  of  the 
note. 

At  Law. 

ChoB.  E.  Gorman^  for  plaintiflfe, 

Wikon  &  Senekea^  for  defendant. 

Colt,  J.  This  case  was  heard  by  the  court,  jury  trial  having  been 
waived.  It  is  an  action  upoQ  a  promissory  note  given  for  the  purchase 
of  intoxicating  liquors.  It  is  admitted  that  the  plaintiffs  cannot  recover 
if  article  6  of  amendments  to  the  constitution  of  Rhode  Island,  which 
prohibits  the  manufacture  and  sale  of  intoxicating  liquors  to  be  used  as 
a  beverage,  has  been  legally  adopted. 

By  the  agreed  statement  of  facts  it  appears  that  Hanley,  Hoye  &  Co. 
were  liquor  dealers  in  the  city  of  Providence,  on  June  12,  1886;  that 
they  were  duly  licensed  to  sell  liquors  at  wholesale  and  retail  under  the 
law  for  one  year  from  July  1,  1885,  and  that  they  sold  to  the  defendant, 
at  Providence,  on  June  12,  1886,  certain  intoxicating  liquors  to  be  used 
as  a  beverage,  for  the  sum  of  $696.50,  and  in  payment  thereof  took  the 
note  declared  on  in  tiiis  action.  The  note  was  afterwards,  for  value  re- 
ceived, indorsed  and  delivered  to  the  plaintiffs,  with  full  knowledge  and 
notice  that  it  was  given  for  the  purchase  of  intoxicating  liquors  to  be 
used  as  a  beverage.  It  is  further  admitted  that  the  governor  of  Rhode 
Island  issued  the  proclamation  of  May  14,  1886,  declarine:  article  5  to 
be  a  part  of  the  constitution  of  the  state.  It  is  also  agreed  that  there 
were  no  town  meetings  in  certain  towns  in  the  state  on  the  first  Wednes- 
day of  April,  1886,  and  no  ward  meetings  held  in  the  Ninth  and  Tenth 
wards  of  the  city  of  Providence  on  that  date;  and  that  the  ballots  cast 
for  the  amendment  in  the  towns  of  Lincoln,  Cumberland,  Warwick,  and 
Bast  Providence,  and  in  the  Ninth  and  Tenth  wards  of  the  city  of  Prov- 
idence, were  given  in  district  meetings,  and  not  in  town  or  ward  meet- 
ings. The  contention  of  the  plaintiffs  is  that  the  amendment  was  not  le- 
gally adopted  because — JFirstj  under  article  13  of  the  constitution  of 
Rhode  Island  a  ballot  on  a  proposed  amendment  can  only  be  given  in 
town  or  ward  meetings;  second,  in  the  several  acts  creating  districts  no 
jurisdiction  is  conferred  upon  district  meetings  to  receive  ballots  upon  a 
constitutional  amendment;  thirdy  the  act  of  submission  of  March  10, 
1886,  does  not  submit  the  proposition  of  amendment  to  be  voted  upon 
in  district  meetings,  but  to  "meetings  of  electors," — ^meaning  necessarily 
those  established  in  the  constitution;  fourth,  even  if  the  act  can  be  con- 
strued as  intending  to  submit  the  amendment  to  district  meetings,  it 
was  beyond  the  power  of  the  legislature  to  submit  it  to  be  voted  upon 
at  other  meetings  than  those  designated  in  article  18  of  the  constitution. 

The  first  question  which  meets  us  at  the  beginning  of  this  case  is 
whether  the  court  has  any  jurisdiction  to  determine  the  issue  which  is 
here  raised.    When  the  political  power  of  a  state  declares  that  an  amend- 
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ment  to  the  constitution  has  been  duly  adopted ,  and  the  amendment 
is  acquiesced  in  by  the  people,  and  has  never  been  adjudged  ill^al  by 
the  state  court,  the  jurisdiction  of  a  federal  court  to  question  the  validity 
of  such  a  change  in  the  fundamental  law  of  a  state  should  clearly  appear. 
I  am  referred  to  no  case  in  which  any  federal  court  has  assumed  to  ex- 
ercise such  a  power.  There  are  decisions  of  state  courts  where  the  su- 
preme court  of  the  state  has  passed  upon  the  regularity  of  the  adoption 
of  amendments  to  their  constitution  where  the  instrument  prescribed  the 
mode  of  amendment.  The  question  is  reviewed  at  great  length  in  the 
recent  case  of  KoMer  v.  ffiB,  60  Iowa,  643,  14  N.  W.  Rep.  738,  15  N. 
W.  Rep.  609,  and  the  majority  of  the  court  there  held  that  a  case  in- 
volving the  regularity  of  the  adoption  of  an  amendment  to  the  constitu- 
tion, not  in  any  manner  pertaining  to  the  judicial  authority,  is  subject 
to  the  jurisdiction  of  the  state  court;  but  in  view  of  the  powerful  dissent- 
ing opinion  of  Judge  Beck  in  that  case  it  can  hardly  be  said  that  such 
a  rule  of  decision  is  fully  established  in  the  state  tribunals.  But  how- 
ever this  may  be,  I  cannot  but  consider  the  position  of  the  federal  courts 
jis  different.  I  am  not  satisfied  that  any  such  judicial  power  is  conferred 
onder  the  federal  constitution  upon  the  courts  of  the  United  States.  It 
geems  to  me  contrary  to  the  plan  of  the  federal  government  for  its  judici- 
ary to  thus  interfere  with  what  is  recognized  and  accepted  as  part  of  the 
constitution  of  a  state.  The  very  framework  of  the  fetieral  government 
presupposes  that  the  states  are  to  be  the  judges  of  their  own  laws;  audit 
is  not  for  the  federal  courts  to  interpose,  unless  some  provision  of  the 
federal  constitution  has  been  violated.  It  is  not  pretended  in  this  case 
tliat  any  federal  question  is  raised.  The  federal  courts  derive  their  pow- 
ers from  section  2  of  article  3  of  the  constitution  of  the  United  Stales, 
and  I  find  no  such  power  there  enumerated  as  is  here  sought  to  be  in- 
voked. The  constitution  itself  provides  when  the  United  States  may  in- 
terfere in  the  government  of  the  states.  Section  4  of  article  4  declares 
that  the  United  States  shall  guaranty  to  every  state  in  the  Union  a  re- 
publican form  of  government,  and  shall  protect  each  of  them  against  in- 
vasion; and,  on  application  of  the  legislature  or  of  the  executive,  (when 
the  legislature  cannot  be  convened,)  against  domestic  violence.  When 
the  United  States  will  interfere  with  the  government  of  a  state  under  this 
provision,  rests  with  congress  or  the  executive  rather  than  with  the 
courts. 

The  assumption  of  such  a  power  by  the  federal  courts  as  is  now  con- 
tended for  would  lead  to  much  confusion,  and  place  the  fundamental, 
laws  of  the  states  on  very  unstable  foundations.  The  adoption  of  an 
amendment  may  turn  upon  a  question  of  fact  as  well  as  law,  and,  if  it 
be  a  question  of  fact,  where  is  the  limit  or  end  of  the  controversy  that 
may  be  provoked?  ■  Suppose  one  party  denies  that  the  requisite  num- 
ber of  qualified  electors  voted  for  the  amendment.  Might  not  the  court 
be  forced  into  the  inquiry  as  a  question  of  fact  of  the  legal  qualification 
of  every  voter  in  the  state  who  voted  for  the  amendment?  Where  the 
political  power  of  the  state  has  declared  that  the  fundamental  law  haa 
been  changed,  and  the  legislature  have  passed  statutes  in  obedience: 
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thereto,  and  the  people  have  accepted  such  change,  it  cannot  be  that 
the  state  of  Rhode  Island  must  wait  until  the  end  of  protracted  proceed- 
ings in  a  federal  court  to  discover  what  its  fundamental  law  is,  in  a  case 
where  it  is  not  pretended  that  any  question  arising  under  the  federal 
constitution  is  involved.  Further,  questions  of  fact  are  tried  by  jury, 
and  a  decision  only  binds  the  parties  to  the  case;  one  jury  in  one  case 
might  decide  that  the  amendment  was  valid,  and  another  jury  in  another 
case,  upon  a  different  presentation  of  the  facts,  might  reach  the  conclu- 
sion that  the  amendment  was  invalid.  Surely  a  -court  should  hesitate 
before  assuming  a  jurisdiction  which  might  lead  to  such  results.  And 
this  is  another  reason  why  the  clearest  authority  should  be  shown  before 
a  federal  court  should  assume  to  pass  upon,  and  perhaps  declare  illegal, 
the  solemn  act  of  a  state  by  which  its  fundamental  law  is  changed.  But 
the  federal  courts  have  refused  to  interfere  in  these  cases.  I  know  that 
the  plaintiffs  rely  on  the  distinction  between  the  adoption  of  a  new  con- 
stitution and  an  amendment  to  an  existing  constitution.  It  is  admitted 
that  the  first  act  is  political  in  its  nature,  and  therefore  outside  of  the 
judicial  power.  But  upon  reason  it  is  difficult  to  see  any  wide  distinc- 
tion between  the  two.  Both  are  acts  of  the  same  sovereign  character  on 
the  part  of  the  people,  and  both  concern  changes  in  the  organic  law  of 
the  state.  The  federal  courts  have  never  recognized  this  distinction. 
Indeed,  the  reasons  which  are  urged  against  the  power  of  a  state  court 
to  adjudicate  upon  the  validity  of  a  new  constitution  do  not  apply  to  the 
federal  courts,  and  therefore,  if  a  federal  court  can  take  jurisdiction  in 
the  one  case,  it  may  in  the  other.  It  is  said  that  a  state  court  is  forbid- 
den from  entering  upon  such  an  inquiry  when  applied  to  a  new  consti- 
tution, and  not  to  an  amendment,  because  the  judicial  power  presup- 
poses an  established  government,  and  if  the  authority  of  that  government 
is  annulled  and  overthrown,  the  power  of  its  courts  is  annulled  with  it; 
and  therefore,  if  a  state  court  should  enter  upon  such  an  inquiry,  and  come 
to  the  conclusion  that  the  government  under  which  it  acted  had  been  dis- 
placed by  an  opposing  government,  it  would  cease  to  be  a  court,  and  it 
would  be  incapable  of  pronouncing  a  judicial  decision  upon  the  question 
before  it;  but,  if  it  decides  at  all,  it  must  necessarily  affirm  the  existence 
of  the  government  under  which  it  exercises  its  judicial  powers.  But  it 
is  manifest  that  these  objections  to  a  state  court  entering  upon  such  an 
inquiry  are  inapplicable  to  a  federal  court,  which  is*  independent  of  the 
state  government.  The  reasoning  of  the  supreme  court  of  the  United* 
States  in  LiUher  v.  Borden^  1  How.  1,  where  the  court  was  asked  to  de- 
cide betweei^  two .  contesting  governments  in  Rhode  Island, — the  old 
charter  government  and  the  Dorr  government, — ^is  as  pertinent,  it  seems 
to  me,  to  the  case  of  an  amendment  as  to  rival  constitutions.  Indeed,' 
by  the  language  of  the  court  itself,  no  distinction  is  made  between  a  con- 
stitution  and  an  amendment.  Mr.  Chief  Justice  Tanky,  speaking  for 
the  court,  says: 

'*In  forming  the  constitutions  of  the  different  states,  after  the  Declaration 
of  Independence,  and  in  the  various  changes  and  alterations  which  have  since 
been  made,  the  political  department  has  always  determined  whether  the  pro- 
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posed  constitution  or  amendment  was  ratified  or  not  by  the  people  of  the  state» 
and  the  judicial  power  has  followed  its  decision.'' 

On  the  point  of  the  authority  in  the  constitution  for  the  federal  courts 
to  entertain  jurisdiction  in  this  class  of  cases,  Mr.  Justice  Woodbuby, 
who  agreed  with  the  opinion  of  the  court  on  this  branch  of  the  case, 
says:  "Again,  the  constitution  of  the  United  States  enumerates  specially 
the  cases  over  which  its  judiciary  is  to  have  cognizance,  but  nowhere  in- 
cludes controversies  between  the  people  of  a  state  as  to  the  formation  or 
change  of  their  Gonstijbutions."  The  case  of  Lather  v.  Borden  is  still  the 
law  of  the  federal  courts,  and  it  has  been  followed  by  the  supreme  court 
wherever  similar  questions  have  arisen.  WkUe  v.  Sartj  13  Wall.  646; 
Georgia  v.  Stanton^  6  Wall.  50. 

In  this  case  the  law  of  the  state  has  provided  (act  March  10, 1886,  c. 
550,  Pub.  Laws)  that  the  question  of  the  adoption  of  this  amendment 
should  be  submitted  to  the  people,  that  the  ballots  should  be  counted 
by  the  governor,  secretary  of  state,  and  attorney  general,  and  the  result 
authoritatively  announced  by  the  governor  by  proclamation.  So  far  as 
the  federal  courts  are  concerned,  I  think  that  the  determination  made 
by  the  state  officers,  acting  under  and  in  pursuance  of  this  provision,  is 
to  be  taken  as  the  voice  of  the  people  of  Rhode  Island  on  the  question 
whether  the  amendment  has  or  has  not  been  adopted.  Further  ques- 
tions might  arise  if  the  supreme  court  of  the  state  should  at  any  time  de* 
cide  to  the  contrary,  but  with  these  questions  we  have  nothing  to  do  in 
the  present  case.  It  is  sufficient  now  to  say  that  since  the  result  of  the 
vote  on  this  amendment  has  been  ascertained  by  the  authority  appointed 
for  that  purpose  by  the  law  of  the  state,  and  no  other  authority  or  de- 
partment of  the  state  government  has  spoken  to  the  contrary,  it  seems 
clear  to  me  that  the  federal  government  is  to  take  the  result  as  announced 
by  the  governor  as  a  final  statement  of  the  fact  in  the  case.  I  am  of 
opinion,  both  upon^  ^ason  and  authority,  that  this  court  haa  no  lawful 
power  to  inquire  into  the  validity  of  article  6  of  amendments  to  the  con- 
atitution  of  Rhode  Island,  and  therefore  judgment  must  be  entered  for 
the  defendant.     Judgment  for  defendant. 


Hill  v.  Scotland  CJotjnty. 
(Circuit  Court,  E.  2>.  Missouri,  JIT.  D.    March  5, 188a) 

1.  CotJNtlES— LlABILITZBe  AKD  InDEBTEDKBSS— BONDS— BOKA  FmB  HOLDBR. 

A  purchaser  of  negotiable  bonds  of  a  county  is  not  affected  with  constract- 
ive  notice  of  the  pendency  of  a  suit  to  test  the  validity  of  such  bonds. 

2.  Samb—Pubchaser  of  Boita  Fidb  Holder.  ' 

A  purchaser  from  an  innocent  holder  of  negotiable  bonds  of  a  county,  issued 
under  proper  authority  in  subscription  for  stock  of  a  railroad  corporation, 
can  recoYer  thereon  against  the  county,  even  though  he  purchased  them  with 
notice  of  the  pendency  of  a  suit  to  test  the  validity  of  such  bonds,  in  which 
they  were  adjudged  void. 
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At  Law. 

F.  T.  HugheB,  for  plaintiff. 

-ff.  A.  Cunningham^  for  defendant. 

Thav^.b,  J,  This  is  a  suit  on  46  coupons  clipped  from  40  bonds  of 
im  series  of  200  bonds  of  the  denomination  of  $1,000  each,  alleged  \x> 
have  been  issued  by  Scotland  county  to  the  Missouri,  Iowa  &  Nebraska 
Eailroad  Company  in  payment  for  stock  of  that  corporation  subscribed 
in  1870.  By  stipulation  of  counsel  the  case  was  submitted  on  the  tes- 
timony contained  in  the  printed  transcript  of  the  record  of  a  case  be- 
tween the  same  parties,  which  waa  tried  some  years  since  by  my  prede- 
cessor, Judge  Treat,  at  St.  Ijouis,  Mo.,  and  is  now  pending  on  appeal 
from  his  decision  in  the  supreme  court  of  the  United  States.  The  an- 
swer in  this  case,  as  I  take  it,  admits  that  all  the  coupons  sued  upon 
and  filed  in  this  case  bear  the  signature  of  the  county  derk  of  Scotland 
u)unty,  and  were  detached*  from  bonds  which  were  signed  by  the  presid- 
ing justice  of  the  county  court  of  Scotland  county,  and  that  his  signature 
is  duly  attested  by  the  signature  of  the  county  clerk  and  seal  of  the 
county  court.  There  is  a  plea  that  the  coupons  declared  upon  are  not 
the  act  or  deed  of  Scotland  county,  but,  taken  as  a  whole,  it  is  clear,  I 
think,  that  the  answer  puts  in  issue,  not  the  genuineness  of  signatures 
to  the  bonds,  or  the  existence  of  instruments  purporting  to  be  bonds  of 
Scotland  county,,  such  as  are  described  in  the  petition,  but  the  power  of 
the  various  county  officials  to  execute  such  securities,  and  thereby  bind 
the  county.  The  authority  of  the  county  court  to  issue  the  bonds  in 
question,  notwithstanding  the  consolidation  of  the  Alexandria  &  Bloom- 
field  Railroad  with  the  Iowa  Southern  Railway,  thereby  forming  the 
Missouri,  Iowa  &  Nebraska  Railroad,  and  notwithstanding  the  change 
of  the  route  of  the  road,  is  settled,  so  far  as  this  court  is  concerned,  by 
the  decision  in  Scotland  Co,  v.  Thomas^  94  U.  S.  682,  where  these  ques- 
tions are  fully  considered  and  determined: 

The  answer  contains  a  further  plea  to  the  effect  that  the  entire  issue 
of  bonds  by  Scotland  county,  including,  of  course,  those  from  which  the 
coupons  in  suit  were  detached,  have  been  adjudged  void  by  the  supreme 
court  of  the  state  of  Missouri,  in  the  case  of  Wagner  v.  Meety^  69  Mo.  150, 
and  that  the  plaintiff  stands  in  privity  with  the  defendants  in  that  suit, 
and  is  bound  by  the  decree  therein,  not  being  himself  an  innocent  pur- 
chaser of  the  bonds,  and  not  having  derived  title  thereto  by,  through,  or 
under  an  innocent  purchaser  thereof.  This  latter  defence  was  mainly 
relied  upon  in  the  case  tried  before  Judge  Treat,  and  is  particularly  in- 
voked in  the  present  suit.  In  the  case  of  Scotland  Co.  v.  HHij  112  U.  S. 
185,  5  Sup.  Ct.  Rep.  93,  also  in  the  case  of  Warren  Co.  v.  Marcy,  97  U. 
S.  96,  it  was  held  that  purchasers  of  commercial  paper  like  that  now  in 
suit  were  not  chargeable  with  constructive  notice  of  the  pendency  of  liti- 
gation affecting  the  title  or  validity  of  such  securities;  that  to  bind  a 
purchaser  of  such  securities  by  a  decree  or  judgment  in  a  suit  affecting 
the  same  to  which  he  was  not  a  party,  it  must  appear  that  he  bought 
v,34F.no.3— 14 
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with  actual  notice  of  the  pending  litigation.  Following  that  rule,  Judge 
Treat  held  in  the  former  suit  between  these  parties  that  to  preclude 
plaintiff  from  recovering  upon  the  coupons  then  in  issue  (inasmuch  as 
the  supreme  court  of  the  United  States  had  decided  thM  the  county  of 
Scotland  had  authority  to  issue  the  bonds  from  which  the  coupons  were 
detached)  it  must  be  made  to  appear  that  every  holder  of  the  bonds, 
from  the  time  they  left  Mety's  hands,  who,  as  an  agent  of  the  county, 
delivered  them,  down  to  and  including  the  plaintiff,  was  affected  with 
actual  notice  of  the  suit  of  Wagner  against  Mety.  In  other  words,  it  was 
ruled  that,  if  a  single  holder  intermediate  between  Mety  and  the  plain- 
tiff bought  the  bonds  in  open  market,  for  value,  without  notice  of  the 
suit,  and  prior  to  maturity,  that  such  negotiation  to  an  innocent  pur- 
chaser created  a  good  title,  upon  which  plaintiff  might  recover,  notwith- 
standing the  decree  in  Wagner  v.  Meety^  and  notwithstanding  any  notice 
which  the  plaintiff  may  have  had  of  that  suit  at  the  date  of  his  purchase. 
The  ruling  of  tlie  court  on  that  point  is  not  seriously  questioned  in  the 
present  case.  Indeed,  it  is  a  well-settled  rule  of  commercial  law  that 
title  to  a  negotiable  instrument  created  by  a  sale  of  the  same  to  an  inno- 
cent person,  for  value,  and  before  maturity,  is  a  title  upon  which  any 
subsequent  transferee  can  recover,  notwithstanding  he  may  have  notice 
of  infirmities  of  title,  or  of  equities  or  defenses  that  exist  between  the 
original  parties.  Qmimissionera  v.  Clark  Cb.,  94  U.  S.  278;  Oromwdl  v. 
Sac  Co.,  96  U.  S.  59;  Story,  Prom.  Notes,  §  191.  It  is  insisted,  how- 
ever,  that  23  of  the  bonds  involved  in  the  present  case  were  not  in- 
volved in  the  former  suit;  that  the  title  thereto  was  not  traced  in  the 
former  suit;  that  no  negotiation  of  the  same  to  an  innocent  purchaser 
was  proven;  and  that,  when  on  the  present  trial  the  record  in  the  suit 
of  Wagner  v.  Meeiy  was  offered,  the  burden  devolved  upon  the  plaintiff  to 
show  that  he  was  himself  an  innocent  purchaser  of  the  23  bonds  in  ques- 
tion, or  to  show  a  title  derived  thereto  from  an  innocent  purchaser, 
which,  as  it  is  claimed,  the  testimony  in  the  record  wholly  fails  to  es- 
tablish. With  reference  to  this  contention  I  will  say  that  as  the  plea 
relied  upon  is  that  of  a  former  adjudication  that  the  bonds  were  illegally 
issued,  which  adjudication  is  claimed  to  be  binding  on  the  plaintiff 
merely  because  he  derives  title  to  the  bonds  under  persons  who  were  par- 
ties to  that  suit,  and  with  notice  of  its  pendency,  it  is  doubtful  whether 
the  produjction  of  that  record  imposed  on  plaintiff  the  burden  of  tracing 
the  bonds,  and  showing  that  they  had  passed  through  the  hands  of  an 
innocent  purchaser.  As  plaintiff  was  not  a  party  ta  the  suit  of  Wagner 
V.  Meety^  and  as  the  bonds  involved  were  negotiable  securities,  it  would 
seem  rather  that  the  decree  in  that  case  wpiild  not  be  evidence  as  against 
the  plaintiff  that  the  bonds  were  put  in  circulation  fraudulently  or  ille- 
gally, so  as  to  cast  the  burden  of  proof  upon  plaintiff,  until  the  defend- 
ant had  itself  traced  the  history  of  the  bonds,  and  giveu  evidence  at  least 
tending  to  show  that  plaintiff  and  all  preceding  holders  bought  with  no- 
tice of  that  suit,  and  so  stood  in  privity  with  the  defendants  therein. 
Defendant  seems  to  Invoke  the  decree  in  that  case  as  evidence  of  fraud 
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and  illegality  in  the  issue  of  the  bonds  before  laying  the  necessary  foun* 
dation  to  make  the  decree  evidence  as  against  those  who  were  not  parties 
to  the  suit. 

But,  be  this  as  it  may,  assuming  for  the  purpose  of  this  decision  that 
the  burden  is  on  the  plaintiff  to  show  that  the  23  bonds  alluded  to  that 
were  not  involved  or  traced  in  the  former  suit  have  passed  through  the 
hands  of  an  innocent  purchaser,  the  testimony,  in  my  opinion,  fairly 
shows  such  fact.  The  evidence  contained  in  the  printed  record  upon 
which  this  case  was  submitted,  shows  that  the  Missouri,  Iowa  &  Ne- 
braska Railroad  Company  transferred  the  entire  issue  of  bonds  for  value 
and  before' maturity  to  the  Iowa  Railrpad  Contracting  Company;  that 
the  latter  company  bought  without  notice  of  the  suit  of  Wagner  v.  Meeby^ 
and  without  notice  of  any  infirmity  of  title,  ,and  that  it  subsequently 
sold  the  whole  issue  in  open  market  at  about  80  cents  on  the  dollar  to 
various  purchasers.  Without  any  reference,  therefore,  to  the  question 
whether  the  testimony  also  shows  that  plaintiff  bought  with  notice  of 
'  the  pending  suit,  or  with  notice  that  %  part  of  the  bonds  had  been  put  in 
circulation  in  violation  of  an  injunction  of  the  state  court,  it  appears  to 
me  that  the  evidence  establishes  the  fact  without  contradiction  that  be- 
fore the  bonds  reached  his  (plaintiff's)  hands,  they  had  passed  through 
the  hands  of  an  innocent  purchaser,  and  that  he  is  not  precluded  from 
recovering  in  this  case  by  reason  of  any  notice  or  information  which  he 
may  have  had  at  the  date  of  his  purchase.  The  result  is,  in  my  opiniMi, 
that  judgment  should  be  entered  as  prayed  for  by  the  plaintiff;  and  it  is 
accordingly  so  ordered. 


McKiNBTBY  V.  United  States. 
(Otrcuit  Court,  8.  D.  Alabama,    March  0, 1888.) 

1.  United  States  Ck)MMi88i02!nER8— Fees— Complaint  m  Criminal  Case, 

A  United  States  cooamissioner  is  not  entitled  to  a  fee  for  drawing  a  com- 

Elaint  in  a  criminal  prosecution,  but,  such  complaint  being  sworn  to  and  filed. 
e  is  entitled  to  the  fee,  viz.,  10  cents,  prescribed  (Rev.  St,  U.  8.  g  847,  par.  1> 
for  administering  an  oath,  and  to  that,  viz.,  10  cents,  for  filing  a  paper  in  a 
cause  (Rev.  St.  U.  S.  §  847,  par.  7,  and  §  828,  par.  8.) 

2.  Samb — ^Reducing  Testimony  to  Writing. 

Code  Ala.  §§  4256,  4257.  provides  that  in  the  preliminary  examination  of  a 
criminal  the  magistrate  shall  reduce  to  writing  tne  testimony  of  the  complain- 
ant and  of  such  witnesses  as  he  may  offer  in  support  of  the  charge,  and  styles 
such  testimony  a  deposition;  but  the  testimony  of  each  witness  need  only  be 
"signed"  by  him,  and  is  not  required  to  be  certified  and  filed,  nor  are  the  same 
formalities  observed  in  the  proceeding  as  are  prescribed  (Id.  §§  2807,  2808)  in 
the  taking  of  depositions.  Held,  that  such  an  examination  in  the  case  of  one 
charged  with  an  offense  against  the  United  States,  reduced  to  writing  by  a 
United  States  commissioner  in  Alabama,  was  not  a  ''deposition''  within  the 
meaning  of  Rev.  St.  U.  S.  §  847,  par.  5,  prescribing  a  fee  of  20  cents  a  folio 
"for  tallying  and  certifying  depositions  to  file. " 
8,  Same— Warrants  and  Summons. 

Under  Rev.  St.  U.  S.  §  847,  par.  7,  and  §  828,  par.  1-8,  a  commissioner  is  en- 
titled to  a  fee  of  one  dollar  for  issuing,  and  10  cents  for  filing,  a  warrant,  and 
25  cents  for  issuing  a  summons,  and  10  cents  for  filing  it  when  returned. 
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4.  Same—Entbmng  Returns. 

The  entering  by  a  commissioner  of  a  return  of  a  warrant  or  snbpoena  issned 
by  him,  is  not  a  litce  service  as  performed  by  clerks  of  the  United  States  courts, 
within  the  meaning  of  Rev.  St.  U.  S.  §  847,  par.  7;  and  he  is  not  entitled  to 
the  compensation  (15  cents  per  folio)  provided  for  those  officers  by  section 
828,  par.  8;  the  commissioner  not  being  required  hj  law  or  order  of  court  to 
enter  such  returns,  and  he  having  no  record  on  which  to  malce  sach  entries. 

^  Same— GoNTiNUAHCB— Per  Dibic. 

When,  by  request  of  the  accused,  on  the  day  of  hearing,  a  continuance  un- 
til the  next  day  is  granted,  without  other  proceedings,  the  commissioner  is 
not  entitled  to  the  per  diem  of  five  dollars,  prescribeaby  Rev.  St.  U.  8.  g  847, 
par.  8,  for  the  day  of  hearing. 

^.  Same—Bail-Bondb. 

He  is  entitled  under  Rev.  St.  U.  S.  §  847,  par.  7,  and  g  828,  par.  8,  to  compen- 
sation for  drawing  bail-bonds  at  the  rate  ot  15  cents  for  eacn  folio,  but  not  to 
a  fee  for  filing  such  bonds;  section  1014  requiring  the  bonds  to  be  returned  to 
the  court  before  which  the  accused  is  bound  over  to  appear. 

7.  Same— AOXKOWIiBDGMBNT. 

The  provision  in  Rev.  St.  U.  S.  g  847,  par.  2,  allowing  commissioners  25 
cents  for ''taking  an  acknowledgment*  does  not  apply  to  acknowledgments  ' 
taken  by  such  officers  to  bail-bonds. 

6.  Same— Oath  to  Si7Retie& 

The  law  of  Alabama  requiring  the  magistrate  conducting  a  preliminary  ex- 
amination to  Justify  persons  offered  as  ball,  a  commissioner  in  that  state, 
when  admitting  a  person  charged  with  an  offense  against  the  United  States  to 
bail,  is  entitleato  a  fee  of  10  cents  for  each  surety  to  whom  he  administers  an 
oath.    Rev.  St.  U.  S.  ^  847,  par.  1. 

9.  Same— Witnesses. 

He  is  entitled  to  compensation  for  administering  oaths  to  witnesses  as  to 
their  mileage  and  attendance  at  the  rate  of  10  cents  for  each  witness,  (Rev. 
St.  U.  S.  g  847,  par.  1.)  and  for  each  certificate  or  order  issued  to  a  witness  for 
his  pay  at  the  rate  of  16  cents  a  folio,  (Rev.  St.  U.  S.  g  847,  par.  7,  and  g  828, 
par.  8.) 

10.  Same— Docket  Entries. 

Rev.  St.  U.  S.  g  828,  par.  8,  provides  compensation- for  clerks  "for  entering 
any  return,  rule,  order,  continuance^  juagment,  decree,  or  recognizance, 
*  *  *  for  each  folio,  15  cents.  *'  Sectlpn  84/,  after  specifying  certain  fees 
to  be  paid  commissioners  for  particular  services  therein  mentioned,  provides 
(paragraph  7)  that  "for  any  other  service,  such  compensation  as  is  allowed  to 
clerks  for  like  services. "  Held,  that  "any  other  service"  meant  "service"  re- 
quired of  commissioners  by  law  or  by  order  of  court,  and  that,  commissioners 
not  being  required  by  law  or  order  of  court  to  enter  on  their  dockets  any  of 
the  items  specifically  meutioned  in  paragraph  8,  g  828,  they  were  not  entitled 
to  compensation  for  such  entries. 

11.  Same— Transcript. 

Where  the  order  of  court  requires  commissioners  to  forward  to  the  clerk  a 
transcript  of  the  proceedings  in  each  case  examined  by  them,  they  are  enti- 
tled to  be  paid  for  a  copy  of  the  proceedings  as  entered  on  their  docket  at  the 
rate  of  10  cents  a  folio,  and  for  the  certificate  annexed  thereto  at  the  rate  of 
15  cents  a  folio.    Rev.  St.  U.  S.  g  847,  par.  7,  and  g  828,  pars.  8, 9. 

12.  Same— MoNTHiiY  Report. 

They  are  entitled  under  the  same  sections,  and  order  of  court,  to  compen- 
sation for  a  monthly  report  in  duplicate  of  all  cases  instituted  or  examined 
before  them,  at  the  rate  of  15  cents  a  folio. 

18.  Same— Copies  op  Process. 

They  are  entitled  to  10  cents  a  folio  for  copies  of  the  "process"  returned  by 
them  into  the  clerk's  office  of  the  court,  as  required  by  Rev.  St.  §  1014.  pro- 
viding for  the  arrest  and  removal  for  trial  of  offenders  against  the  United 
States;  "process,"  however,  signifying  only  the  warrant  or  writ  by  which  the 
accused  was  brought  to  answer  the  charge  preferred  against  him.  Rev.  St.  g 
847,  par.  7,  and  g  828,  par.  9. 
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At  Law.  Action  by  William  D.  McKinistry,  a  United  States  com- 
missioner) for  fees  disallowed  by  the  first  comptroller  of  the  treasury  de- 
partment. 

G.  L.  &  H.  T.  Smith,  for  plaintiff. 
'  J.  D.  Burnett,  Dist.  Atty.,  for  the  United  States. 

TouLBON,  J.  The  plaintiff  is  a  United  States  commissioner  for  the 
Southern  district  of  Alabama,  and  brings  this  suit  to  recover  a  balance 
claimed  to  be  due  him  on  account  of  services  rendered  by  him  as  such 
commissioner  for  and  on  behalf  of  the  United  States.  The  accounts  sued 
on  run  from  February  10,  1887,  to  September  30,  1887,  inclusive,  and 
originally  amounted  to  $1,823.45.  They  were  sworn  to,  duly  presented 
to  and  approved  by  the  proper  court,  and  transmitted  to  the  first  comp- 
troller of  the  treasury  department  for  payment.  The  sum  of  $666.46 
was  allowed  and  paid  on  these  accounts,  but  the  balance  claimed  was 
disallowed  and  payment  thereof  refused.  The  entire  account  is  before 
the  court,  and  the  complaint  all^^  that  the  services  therein  charged  for 
were  actually  and  necessarily  rendered,  and  the  chaises  made  therefor 
are  just  and  according  to  law.  The  United  States,  by  the  district  at- 
torney, interposes  a  general  denial  of  the  allegations  of  the  complaint. 
The  plaintiff  submits  as  evidence  in  support  of  his  complaint  his  own 
testimony;  all  the  papers  in  the  several  cases  specifically  mentioned  in 
the  petition,  and  in  which  the  services  charged  for  are  claimed  to  have 
been  rendered;  his  accounts  as  set  out  in  the  petition,  and  the  orders  of 
court  allQwing  them;  the  order  of  the  court  requiring  dockets  to  be  kept, 
and  his  docket. 

Officers  who  are  entitled  to  receive  fees  for  their  services  can  receive 
only  such  fees  as  are  specifically  prescribed  by  law.  The  statutes  of  the 
United  States  prescribe  the  services  for  which  commissioners  are  entitled 
to  receive  fees,  and  prescribe  the  fees  that  shall  be  charged.  Bev,  St. 
§§  823,  828,  847, 1764,  1765.  Unless  we  find  in  the  statutes  authority 
for  the  fees  charged  in  the  accounts  sued  on,  they  cannot  be  allowed. 
Jermanv.  Stewart,  12  Fed.  Rep.  271,  275;  Rev.  St.  §§  823,  1764,  1765, 
There  is  no  authority  found  in  the  statutes  for  the  charge  for  a  complaint. 
Neither  section  828  nor  section  847  prescribe  a  fee  for  drawing  a  com- 
plaint in  a  criminal  prosecution,  nor  for  any  like  service.  But,  as  a 
complaint  is  sworn  to  and  filed,  I  think  the  petitioner  is  entitled  to  the 
fee  prescribed  for  administering  an  oath,  and  for  filing  a  paper  in  a 
cause. 

While  it  was  admitted  in  the  argument  by  plaintiff's  counsel  that  there 
is  no  fee  allowed  for  the  complaint  eo  nomine,  it  was  urged  that  he  should 
be  allowed  compensation  for  taking  depositions  at  the  rate  of  20  cents  a 
folio,  under  section  847,  Rev.  St.,  inasmuch  as  he  is  required,  in  the 
preliminary  examination  of  a  criminal  charge  to  reduce  to  writing  the 
testimony  of  the  complainant,  and  of  such  witnesses  as  he  may  pro- 
pose in  support  of  his  complaint.  The  Criminal  Code  of  this  State 
requires  this,  and  calls  such  testimony  '^ deposition."  Code  of  Ala. 
vol.  2,  §§  4256,  4257.     But  it  does  not  require  such  testimony  to  be 
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certified  and  filed  by  the  magistrate.  Nor  does  it  require  such  testimonjr 
to  be  taken  with  the  same'  fo^nalities  as  is  required  by  the  statute  in  the- 
taking  of  depositions.  1  Code  Ala.  §§  2807,  2808.  The  Criminal  Code 
only  requires  that  the  testimony  shall  be  signed  by  the  witness.  2  Code 
Ala.  §§  4256,  4286.  That  such  examination,  reduced  to  writing  by  the 
commissioner,  is  not  a  deposition  in  contemplation  of  section  847,  Rev. 
St.  U.  S.,  which  prescribes  a  fee  for  taking  and  certifying  depositions 
to  file,  see  Nail  Factory  v.  Coming,.!  Blatchf.  16;  and  also  opinion  in 
the  case  of  Strong  v.  U.  S.,  in  the  district  court  for  the  Southern  district 
of  Alabama,  filed  February  21,  1888,  (see  ante,  17.)  But  I  find  as 
a  matter  of  fact  in  this  case  that  the  testimony  of  the  witnesses  exam- 
ined on  the  preliminary  hearing  in  the  cases  mentioned  in  the  petition 
was  not  certified  by  the  plaintiff  as  commissioner,  and  was  not  formally 
filed  by  him,  and  there  is  in  fact  no  charge  for  taking  and  certifying  depo- 
sitions in  the  accounts  sued  on. 

The  plaintiff  is  entitled  to  a  fee  for  issuing  and  filing  a  warrant, 
and  for  issuing  and  filing  a  subpoena,  when  duly  returned.  He  is 
not  entitled  to  a  fee  for  entering  return  of  warrant  or  subpoena.  Sec- 
tion 847  does  not  provide  for  any  such  fee.  He  is  not  required  by  law 
or  by  the  order  of  this  court  to  enter  such  return,  and  he  has  in  fact  no 
record  on  which  to  enter  it.  So  he  cannot  claim  compensation  for  it 
on  the  ground  of  a  like  service  performed  b}*^  clerks  of  the  United  States 
courts.  Section  828,  Rev.  St.,  provides  compensation  for  olerks  for  en- 
tering return.  They  have  records  on  which  to  make  such  entry,  and  it 
is  their  duty  to  make  it.  The  petitioner  did,  as  a  general  thing,  enter  on 
his  docket  the  return  of  the  warrants  and  subpoenas  in  the  cases  exam- 
ined by  him.  But  the  order  of  the  court,  which  requires  commissioners 
to  keep  a  docket,  does  not  prescribe  among  the  entries  required  by  it  to 
be  made  OD  the  docket  the  entry  of  return  of  warrants  and  subpoenas. 
It  does  require  specifically  certain  entries  to  be  made,  but  omits  the  re- 
turn of  warrants  and  subpoenas.  There  being,  then,  no  law  or  order  of 
court  requiring  such  service,  and  no  fee  provided  for  a  service  not  nec- 
essary or  required  to  be  performed,  the  charge  here  made  cannot  be 
sustained. 

No  per  diem  fee  is  chargeable  for  a  day  when  there  is  neither  hearing 
nor  deciding  on  a  criminal  charge,  as  when  by  request  of  the  defendant 
a  continuance  is  granted  without  other  proceedings.  Rev.  St.  §  847.  In 
the  case  of  Thomas  H.  Boyles  (being. the  second  case  mentioned  in  the  * 
account  sued  on)  there  is  a  per  diem  charge  of  $10.  I  find  from  the  evi- 
dence that  there  was  but  one  day  employed  in  hearing  and  deciding  the 
charge.  On  the  first  day  there  was  a  continuance  merely  byl  request  of 
the  defendant.  The  petitioner  is  entitled  to  but  one. per  ciem  fee  in 
that  case. 

Petitioner,  as  the  proof  shows,  is  entitled  to  fees  for  only  324  oaths 
to  witnesses  examined  on  the  hearing.  But  this  is  irrespecti  ^e  of  oaths 
administered  to  witnesses  as  to  their  mileage  and  attendance. 

The  petitioner  is  entitled  to  compensation  for  drawing  be  ids  at  the 
rate  of  16  cents  a  folio.     The  bonds  submitted  in  evidence  c  ntain  four- 
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folios  each.  'There  is  no  oath  to  them,  and  none  is  required  by  law,  and 
they  are  not  required  to  be  filed  by  the  commissioner;  but  the  law  re- 
quires that  they  shall  be  returned  to  the  court  before  which  the  defend- 
ant is  bound  to  appear.  2  Code  Ala.  §  4425;  Rev.  St.  §  1014.  Peti- 
tioner  is  therefore  not  entitled  to  a  fee  for  oath  to  and  filing  of  bonds. 

The  charge  for  acknowledgment  to  bonds  is  unauthorized  by  law.  There 
is  no  such  thing  as  taking  an  acknowledgment  to  a  bond  required  by 
law,  and  the  proof  fails  to  show  that  there  were  any  legal  acknowledgments 
taken  to  the  bonds  in  evidence.  Section  847,  Rev.  St.,  provides  a  fee 
for  taking  acknowledgments,  but  in  my  opinion  this  has  no  reference  to 
a  bail-bond,  and  applies  only  to  an  act  having  reference  to  convey- 
ancing. See  opinion  in  Strong  v.  U.  S. ,  supra^  and  authorities  therein 
cited.  The  statute  of  this  state  authorizes  the  magistrate  to  justify  or 
qualify  the  persons  offered  as  bail.  In  such  case  an  oath  is  required, 
and  for  administering  each  oath  the  petitioner  is  entitled  to  a  fee  of  10 
cents. 

I  find  from  the  evidence  that  petitioner  is  entitled  to  compensation  for 
administering  oaths  to  195  witnesses  as  to  their  mileage  and  attendance 
at  10  cents  each,  and  for  as  many  certificates  or  orders  issued  to  said 
witnesses  for  their  pay  at  15  cents  a  folio.  The  certificate  or  order  which 
is  designated  ''pay-roll''  for  each  witness  by  the  commissioner  contains  less 
than  two  folios.  The  petitioner  is  not  entitled  to  the  docket  fees  charged. 
24  U.  S.  St.  at  Large,  274;  opinion  in  Strong  v.  U.  S.,  mpra.         ' 

There  is  no  law  which  allows  fees  for  docket  entries.  Section  828, 
Rev.  St. ,  provides  compensation  for  clerks  "for  entering  any  return,  rule, 
order,  continuance,  judgment,  decree,  or  recognizance,  *  *  ♦  for 
each  folio  fifteen  cents."  And  section  847,  after  specifying  certain 
fees  to  be  paid  commissioners  for  particular  services  therein  mentioned, 
provides  that  "for  any  other  service,  such  compensation  as  is  allowed  to 
clerks  for  like  services."  This  of  course  means  "for  any  other  service" 
required  of  commissioners  by  law  or  by  the  order  of  court.  And  they 
are  not  required  by  law  or  by  the  order  of  court  to  enter  on  their  dockets 
any  of  the  items  specifically  mentioned  in  that  clause  of  section  828  above 
quoted.  I  have  always  considered  that  compensation  for  such  docket 
entries  as  were  required  to  be  made  was  covered  by  the  docket  fee  for- 
merly allowed  commissioners.  As  they  are  not  now  entitled  to  docket 
fees,  there  is  no  compensation  provided  for  docket  entries. 

Since  the  order  of  the  court  requires  commissioners  to  forward  to  the 
clerk  of  the  court  a  transcript  of  the  proceedings  in  each  case  examined 
by  them,  I  think  they  are  entitled  to  be  paid  for  a  copy  of  the  proceed- 
ings as  entered  on  their  docket  at  the  rate  of  10  cents  a  folio,  and  for  the 
certificate  annexed  thereto  15  centa  a  folio.  Rev.  St.  §§  828,  847.  Pe- 
titioner is  allowed  this  compensation,  but  in  four  cases  set  out  in  the  pe- 
tition there  are  no  certificates  to  the  copy  of  proceedings.  In  these  cases 
he  cannot  recover  compensation  for  certificate. 

I  hold  that  he  is  entitled  to  compensation  for  a  monthly  report  in  du- 
pliciate  of  all  cases  instituted  or  examined  before  him  during  the  month 
at  15  cents  a  folio.     Id.     He  is  required  by  order  of  the  court  to  make 
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this  report  in  duplicate.  Bat  he  is  not  entitled  to  be  paid  the  fee» 
chained  for  report  in  internal  revenue  cases,  because  no  such  oases  were 
instituted  or  examined  to  be  reported  as  required  by  said  order. 

I  also  find  that  petitioner  is  entitled  to  the  fees  for  copies  of  the  pro- 
cess returned  by  him  into  the  clerk's  office  of  the  court,  as  required  by 
section  1014  Rev.  St.  The  charges  for  copies  of  process  are  allowed  only 
as  to  copies  of  the  warrants  so  returned.  Process  signifies  warrant,  or 
the  writ  by  which  the  defendant  is  brought  to  answer  the  charge  pre- 
ferred against  him.     No  charge  for  copies  of  other  papers  is  allowed. 

Judgment  will  be  entered  for  the  plaintiff  for  $226.59. 


Sbibert  .Cylinder  Oil-Cxjp  Co.  v.  I)etroit  Lubricator  Co. 
{O^euit  Court,  B.  D.  Michigan.    February  14, 1888.) 

1.  Patbkts  for  Ibtentioks— Who  are  Infrinqbrs— Licbkbees. 

A  contract  whereby  complainant  a^ees  not  to  sue  defendant  for  any  future- 
infringements  of  its  patent,  in  consideration  of  defendant's  accounting  for 
machines  manufactured  and  paying  a  royalty  thereon,  is  in  substance  and  ef- 
fect a  license,  and  complainant  cannot  treat  defendant  as  an  infringer  by  rea- 
son of  its  refusal  to  account  and  pay  royalties. 

2.  Same— License— Breach  op  Contract— Injunotiok, 

Where  complainant  had  consented  that  a  third  party  should  enter  upon  the- 
manuf  acture  of  its  machines,  in  competition  with  its  own  licensee,  to  whom 
it  had  given  certain  ezclusive  rights,  and  such  competition  had  resulted  in  a 
large  reduction  in  the  price  of  the  machine,  held,  that  whether  such  a  consent 
was  a  technical  yiolation  of  its  contract  with  the  licensee  or  not,  complainant 
was  not  entitled  to  a  preliminary  injunction. 
{aylldbu9  bjf  the  Court,) 

In  Equity.     On  motion  for  a  preliminary  injunction. 

This  was  a  bill  to  recover  damages  for  an  infringement  of  letters  pat- 
ent No.  138,243,  issued  April  29,  1878,  to  John  Gates,  for  an  improve- 
ment in  lubricators.  The  bill  contained  the  usual  allegations  of  the  is- 
suance of  the  patent,  its  assignment  to  plaintiff,  proceedings  in  various- 
suits,  in  which  the  validity  of  the  patent  was  several  times  adjudicated, 
and  the  infringement  by  the  defendant,  against  which  an  injunction  was- 
prayed.  The  bill  then  proceeded  to  set  forth  (paragraph  9)  that  the  de- 
fendant wrongfully  pretended  that  it  had  a  right  to  make,  use,  and  sell  the- 
said  invention  by  reason  of  a  contract  between  the  plaintiff  and  defendant, 
made  on  the  1st  of  December,  1883,  in  which  it  was  agreed  that  neither 
party  should  sue  the  other  under  any  of  the  patents  now  or  hereafter 
owned  by  them;  but  in  answer  to  this  it  was  averred  that  this  agree- 
ment had  been  rescinded,  and  that  such  rescission  was  caused  by  the 
wrongful  act  and  default  of  the  defendant  in  failing  to  make  certain  re- 
turns and  pay  certain  royalties  stipulated  therein,  and  for  such  neglect 
and  refusal,  and  because  of  the  repudiation  by  the  defendant  of  the  agree- 
ment, the  plaintiff  had  elected  to  rescind  it,  and  that,  the  infringemeut 
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complaiDed  of  was  committed  subsequent  to  such-  rescission.  It  was 
further  averred  that  even  if  said  agreement  had  not  been  rescinded,  the 
<M)V6nant  not  to  sue  was  no  bar  to  this  suit,  because  the  defendant  had 
not  observed  and  performed  the  covenants  contained  in  such  agreement 
in  refusing  to  make  the  returns  and  pay  the  royalties  stipulated  therein. 
The  answer  admitted  the  use  of  the  Gates  patent  by  the  defendant,  and 
relied  upon  the- agreement  mentioned  in  the  bill,  which  was  claimed  to 
be  still  in  force.  A  copy  of  the  agre^nent  was  annexed  to  the  answer. 
After  reciting  in  substance  that  the  plaintiff  was  the  owner  of  certain 
patents  granted  to  Gates,  among  them  the  one  in  suit,  for  sight-feed  lu- 
bricators, and  that  the  defendant  was  the  owner  of  certain  other  patents 
to  Charles  H.  Parshall  and  George  H.  Flowers  for  rival  inventions,  and 
-that  contentions  had  arisen  between  the  parties,  growing  out  of  infringe- 
ments by  each  of  the  patents  belonging  to  the  other,  and  the  pendency 
of  a  suit  in  the  United  States  circuit  court  at  Boston,  wherein  the  Seibert 
-Company  was  plaintiff,  and  one  Burlingame,  an  alleged  agent  of  the  De- 
troit Company,  was  defendant,  and  also  a  certain  other  suit  in  the  United 
States  court  at  Detroit,  wherein  the  Detroit  Company  was  plaintiff,  and 
•certain  vendees  of  the  Seibert  Company  were  defendants,  it  was  agreed 
that  judgment  should  be  entered  for  the  plaintiff  in  each  of  such  suits, 
^nd  that  full  satisfaction  of  each  of  said  judgments  should  be  duly  en- 
tered of  record  in  each  case.  It  was  further  agreed  that  neither  party 
should  make  use  of  the  agreement  by  advertising  or  otherwise  making 
the  same  public,  so  as  to  injure  the  business  of  the  other,  and  that  if  any 
part  was  made  public,  the  whole  should  be  made  public;  that  the  agree- 
ment should  not  be  exhibited,  or  a  copy  be  furnished  to  any  one*  Fol- 
lowing this  was  the  following  covenant: 

"And  80  long  as  the  covenants  and  agreements  to  be  observed  and  performed 
by  the  parties  respectively  are  observed  and  performed,  each  party  agrees  not 
to  sue  or  directly  or  indirectly  authonze  to  be  sued  the  other  party,  its  agents 
or  vendees,  under  any  of  the  letters  patent  now  or  to  be  hereafter  owned  by 
it.  *  ♦  ♦  And  it  is  further  agreed  that  neither  party  shall  imitate  the 
styles  or  shapes  of  the  lubricators  made  by  the  other  party." 

Following  this  was  a  recital  that  the  Seibert  Company  was  the  owner 
of  a  number  of  letters  patent  granted  to  Nicholas  Seibert,  which  it  was 
olaimed  the  defendant  was  infringing,  which  charge  of  infringement  the 
Detroit  Company  disputed;  and  after  reciting  that  it  was  expedient  to 
settle  said  disagreement  "in  consideration  thereof,  and  of  a  fuU  release 
by  said  Seibert  Co.  from  all  alleged  future  infringements  of  said  patents 
by  said  Detroit  Co. ,  its  agents  or  vendees  outside  of  the  New  England 
Btates,  the  said  Detroit  Co.  agrees,  so  long  as  the  covenants  and  agree- 
ments to  be  performed  by  said  Seibert  Co.  are  performed  by  it,  and  so 
long  as  this  agreement  remains  in  force,  to  report  to  the  treasurer  of  the 
£eibert  Co."  every  month  the  number  of  lubricators  made  and  sold  by  it, 
and  within  10  days  thereafter  remit  a  royalty  for  each  lubricator  made 
and  sold  during  the  preceding  month;  "and  in  consideration  thereof, 
said  Seibert  Co>  agrees  not  to  molest  by  suit  or  otherwise  said  Detroit 
Ck).,  its  agents  or  vendees,  for  any  allege^  infringement  of  said  Nicholas- 
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Seibert  patents."  Following  this  were  a  number  of  agreements  and  cov- 
enants, none  of  which  were  material  except  those  numbered  17  and  19, 
in  the  copy  of  the  agreement  annexed  to  the  answer,  which  were  as  fol- 
lows: "(17)  And  said  Seibert  Co.  agrees  not  to  authorize  the  use  of  said 
Nicholas  Seibert  patents  outside  of  the  New  England  states,  except  as 
above."  "(19)  This  agreement  shall  be  binding  upon  the  parties  hereto, 
their  respective  successors  and  assigns,  and  shall  continue  in  force  during 
the  terms,  respectively,  for  which  said  Seibert  patents  were  granted." 
The  answer  further  claimed  a  breach  of  this  agreement  in  the  fact  that 
plaintiff  had,  contrary  to  its  stipulation  not  to  authorize  the  use  of  said 
Seibert  patents  outside  the  New  England  states,  contracted  with  a  New 
York  corporation,  known  as  the  "Nathan  Manufacturing  Company," 
which  had  made  constant  use  of  the  sight-feed,  and  had  entered  into  a 
sharp  competition  with  the  defendant  in  selling  railroad  lubricators  all 
over  the  United  States,  and  that  in  consequence  the  defendant  had  been 
obliged  to  reduce  its  prices  to  meet  the  reduction  in  the  price  of  com^ 
plainant;  that  its  sales  had  been  much  diminished  from  what  they  other- 
wise would  have  been;  and  that  in  consequence  it  had  suffered  many 
thousand  dollars  damages,  which  defendant  claimed  to  recoup  against 
the  plaintiff's  claims  for  the  royalties.  The  contract  with  the  Nathan 
Company,  which  was  made  February  3,  1885,  was  substantially  as  fol- 
lows: The  Seibert  Company,  for  the  purpose  of  extending  the  manu- 
facture and  sale  of  lubricators  outside  the  New  England  states,  appointed 
the  Nathan  Company  its  manufacturing  and  selling  agent,  subject  to  and 
in  conformity  with  any  existing  contracts  for  the  introduction  and  sale 
of  lubricators  to  railroads  only  in  the  United  States,  other  than  the  New 
England  states,  now  binding  on  the  party  of  the  first  part,  which  con- 
tracts the  party  of  the  second  part  has  examined  and  understands;  the 
Seibert  Company  not  to  be  prevented  thereby  from  making  and  selling, 
and  the  Nathan  Company  agreeing  to  manufacture  and  sell  locomotives 
and  air-brake  lubricators  as  such  agents;  the  agency  to  be  revocable  at 
any  time  by  12  months'  notice;  the  Nathan  Company  to  solicit  and  fill 
orders,  to  assume  the  entire  expense,  to  coUect  the  bills,  and  to  account 
from  time  to  time,  retaining  a  commission  according  to  a  scale  provided; 
and  the  Nathan  Company  is  to  be  and  shall  represent  itself  as  manu- 
facturing and  selling  agent  of  the  Seibert  Company  for  the  said  lubri- 
cator business  to  railroads. 

(7.  /.  Hunt,  J,  H,  Raymond^  and  Edmund  Wetmore^  for  plaintiff. 

A,  P.  Hodges  and  Quirles  A.  Kentf  for  defendant. 

Bbown,  J.,  (after  staMng  the  facts  as  above.)  This  case  turns  largely 
upon  the  construction  to  be  given  the  agreement  between  the  plaintiff 
and  defendant,  and  upon  the  further  question  whether,  regarding  the  re- 
fusal of  the  defendant  to  make  returns  and  pay  royalties  upon  the  Sei- 
bert patents  as  unlawful,  the  plaintiff  was  authorized  to  treat  the  contract 
as  rescinded,  and  sue  for  an  infringment  of  its  patent.  Upon  a  careful 
reading  of  this  contract,  it  is  quite  evident  that  its  purpose  was  to  adjust 
•two  controversies  between  the  parties. 
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The  first,  contained  in  paragraphs  1  to  7,  inclusive,  relates  to  two  suits 
between  the  parties  at  Boston  and  Detroit,  with  respect  to  the  Gates  and 
PJowcrs  and  Parsball  patents,  and  the  terms  upon  which  each  party 
should  be  permitted  to  use  the  patents  of  the  other.  As  bearing  upon 
these  the  contract  provided:  (1)  That  judgments  and  satisfaction  of  the 
same  should  be  entered  in  both  suits;  (2)  that  the  £^reement  should  not 
be  used  by  either  party,  by  advertising  or  otherwise  making  the  same 
public,  so  as  to  injure  the  business  of  the  other  party;  (3)  that  the  agree- 
ment should  not  be  exhibited,  or  a  copy  furnished  to  any  person;  (4) 
that  neither  party  should  imitate  the  styles  or  shapes  of  the  lubricators 
made  by  the  other  party.  It  was  further  provided  in  paragraph  6,  that 
^'so  long  as  the  covenants  and  agreements  to  be  observed  and  performed 
by  the  parties  respectively  are  observed  and  performed,  each  party  agrees 
not  to  sue,  or  directly  or  indirectly  authorize  to  be  sued,  the  other  party, 
its  agents  or  vendees,  under  any  letters  patent  now  or  hereafter  to  be 
owned  by  it." 

The  second  controversy  relates  to  the  alleged  infringement  by  the  de- 
fendant of  the  Seibert  patents,  and  this  part  of  the  agreement  was  in* 
tended  to  settle  the  terms  upon  which  the  defendant  should  be  per- 
mitted to  make  and  sell  these  in  the  future.  These  terms  were  that,  so 
long  as  the  covenants  and  agreements  to  be  performed  by  the  said  Sei- 
bert Company  were  performed  by  it,  the  defendant  should  report  monthly 
the  number  of  lubricators  manufactured  and  sold,  and  should  pay  a  roy- 
alty thereon.  The  contract  contained  a  number  of  other  covenants, 
(paragraphs  12  to  20,)  most  if  not  all  of  which  refer  to  the  Seibert  patr 
ents  alone,  though  it  is  possible  that  Nos.  12,  19,  and  20  might  be  con- 
strued as  referring  to  both  series  of  patents. 

There  is  evidently  nothing  in  the  two  judgments  which  would  bar  a 
subsequent  suit  by  the  plaintiff  against  the  defendant,  for  an  infringe- 
ment of  the  Gates  patent.  The  suit  against  Burlingame,  of  which  the 
defendant  had  assumed  the  defense,  had  passed  to  a  judgment  in  favor 
of  the  plaintiff.  This  established  the  validity  of  the  Gates  patent  as 
against  the  defendant,  and  in  the  absence  of  the  CQvenant  contained  in  par- 
agraph 6,  we  see  nothing  to  prevent  the  plaintiff  from  suing  for  an^  subse- 
quent infringement  of  this  patent.  Tlie  judgment  in  the  suit  against  Met- 
calf,  at  Detroit,  of  which  suit  plaintiff  had  assumed  the  defense,  established 
the  validity  of  the  Flowers  and  Parshall  patents  as  against  the  plaintiff, 
but  the  validity  of  these  patents  was  not  necessarily  inconsistent  with 
that  of  the  Gates  patent;  in  fact,  the  Flowers  patent  is  now  admitted  to 
be  an  improvement  upon  the  Gates.  Paragraph  6,  however,  interposes 
an  obstacle  to  the  prosecution  of  any  suit  so  long  as  each  party  respect- 
ively observed  its  own  covenants  and  agreements.  We  were  at  first  in- 
clined to  the  opinion  that  this  paragraph  referred  only, — so  far  as  re- 
spects the  plaintiff, — to  the  Gates  patent;  but  the  covenant  being  not  to 
sue  "under  any  of  the  letters  patent  now  or  hereafter  to  be  owned  by 
it,"  the  inference  is  strong  that  all  of  the  patents  named  in  the  agree- 
ment were  intended  to  be  included.  In  this  case  the  covenants  and 
agreements  mentioned  in  the  paragraph  must  be  given  an  equally  broad 
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interpretation,  and  held  to  include  not  merely  those  which  preceded  ana 
were  included  in  paragraph  6,  but  also  those  contained  in  the  para- 
graphs relating  more  particularly  to  the  Seibert  patents.     At  the  saiim 
time  it  seems  very  singular  that  while  the  parties  apparently  intended 
to  relinquish  aU  remedy  for  non-payment  of  royalty  on  the  Seibert  pat- 
ents, by  suit  upon  those  patents,  they  should  reserve  the  right,  if  such 
royalties  were  not  paid,  to  bring  suit  upon  the  original  Gates  patent. 
For  a  non-payment  of  the  royalty  upon  the  Seibert  patent,  it  would 
have  been  much  more  natural  to  reserve  the  right  to  sue  upon  those  pat- 
ents, rather  than  upon  the  Gates  patent,  and  the  inference   is  very 
strong  that  it  was  intended,  by  the  entry  of  mutual  judgments  upon  the 
Gates  and  Flowers  and  Parshall  patents,  to  give  each  party  the  right  to 
deal  with  these  patents  as  if  they  belonged  to  it.     Had  paragraph  6  ter- 
minated with  the  words,  "under  any  of  the  said  letters  patent,"  the  in- 
ference would  be  irresistible  that  it  was  intended  to  apply  only  to  those 
which  had  been  previously  mentioned.     Notwithstanding  the  broad 
language,  "under  any  letters  patent  now  or  hereafter  owned  by  it,''  we 
still  entertain  a  grave  doubt,  arising  from  the  connection  in  which  these 
words  are  used,  whether  the  refusal  to  pay  royalties  upon  the  Seibert 
patents  was  ever  intended  to  authorize  a  suit  upon  the  Gates  patent. 
Indeed,  the  proper  construction  of  this  contract  is  enshrouded  with  dif- 
ficulties.    One  thing,  however,  is  entirely  clear.     It  was  never  intended 
to  authorize  a  suit  upon  either  the  Gates  or  Seibert  patents,  so  long  as 
monthly  statements  were  made,  and  the  royalty  upon  the  Seibert  pat- 
ents promptly  paid.     Conceding  that  the  covenant  not  to  sue,  contained 
in  paragraph  6,  following  the  description  of  the  Gates  patent,  is  dis- 
charged by  the  refusal  of  the  defendant  to  pay  royalties  upon  the  Sei- 
bert patents,  if  these  covenants  amount  to  a  license  to  use  the  Seibert 
patents  upon  those  terms,  it  is  impossible  to  distinguish  this  case  from 
that  of  Hartell  v.  TUghmariy  99  U.  S.  547,  in  which  it  was  held  by  a  ma- 
jority of  the  supreme  court  that  a  patentee  has  no  right  to  treat  a  license 
as  a  nullity,  and  charge  the  defendant  as  an  infringer.     This  was  also  a 
suit  in  equity  for  the  infringement  of  a  patent.     The  bill  set  out,  not  a 
license  in  terms,  but  a  contract  with  the  defendant  for  the  use  by  the 
latter  of  plaintiff's  invention.     It  charged  that  defendants  paid  him  a 
considerable  sum  for  the  machines  necessary  in  the  use  of  the  invention, 
and  also  paid  th^  royalty  for  several  months  for  the  process  secured  by 
the  patent.     It  further  alleged  that  after  defendants  refused  to  do  certain 
other  things  charged  to  have  been  a  part  of  the  contract,  plaintiff  for- 
bade them  further  to  use  his  patent  process,  and  sought  to  ttharge  them 
as  infringers.     As  in  this  case,  the  defendants  admitted  thi  validity  of 
the  plaintiff's  patent,  their  use  of  it,  and  their  liability  to  him  for  its 
use  under  the  contract.     They  set  out  in  a  plea  the  contract  as  they  un- 
derstood it,  and  the  tender  of  all  that  was  due  to  the  plaint  T  under  it, 
and  their  readiness  to  perform  it.     Although  a  license  W8  }  tendered, 
none  was  ever  signed.     The  court  held  that  the  suit  was  not  one  arising 
under  the  patent  laws,  and  that  plaintiff's  only  remedy  wa    to  sue  for 
his  royalty  as  often  as  the  same  became  due,  bring  a  suit  ii   equity  for 
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a  Bpecifio  performance,  or  seek  to  have  the  contract  fl,nnulled  and  set 
aside.  It  was  held,  however,  that  plaintiff  had  no  right  in  himself  to 
abandon  the  contract,  to  treat  it  as  a  nullity,  and  to  charge  the  defend- 
ants as  infringers.  "We  do  not  agree,"  says  the  court,  "that  either  party 
can  of  his  own  volition  declare  the  contract  rescinded,  and  proceed  pre- 
cisely as  if  nothing  had  been  done  under  it.  If  it  is  to  be  rescinded,  it 
can  be  done  only  by  a  mutual  agreement,  or  by  the  decree  of  a  court  of 
justice.  If  either  party  disregards  it,  it  can  be  specifically  enforced 
against  him,  or  damages  can  be  recovered  for  its  violation.  But  until 
80  rescinded  or  set  aside,  it  is  a  subsisting  agreement  which,  whatever 
it  is  or  may  be  shown  to  be,  must  govern  the  rights  of  the  parties  in  the 
use  of  complainant's  process,  and  must  be  the  foundation  of  any  relief 
given  by  a  court  of  equity."  The  case  holds  in  substance  that  the  con- 
tract between  the  plaintiffs  and  defendants  amounted  to  a  license,  which 
neither  party  could  revoke  at  pleasure;  and  that  plaintiff  had  no  right 
to  treat  the  defendants  as  infringers  simply  by  reason  of  their  refusal  to 
pay  the  stipulated  royalties.  It  must  be  regarded  as  practically  over- 
ruling Brooks  V.  StoUey,  3  McLean,  523,  and  Cohn  v.  Rvbber  Cb.,  3  Ban. 
&  A.  572. 

Now,  if  a  covenant  not  to  sue  for  future  infringements  in  consideration 
either  that  the  covenantee  shall  permit  the  covenantor  to  make  use  of  hi& 
patent,  or  that  the  covenantee  shall  make  returns  and  pay  royalties  upon 
patents  owned  by  the  covenantor,  be  not  a  license,  it  is  difficult  to  char- 
acterize it.  No  particular  form  of  words  is  necessary  to  constitute  a 
license.  Anything  which  confers  upon  another  the  right  to  do  an  act, 
which  without  such  act  would  be  illegal,  is  sufficient  for  that  purpose. 
It  may  be  given  in  express  terms,  or  implied  from  the  conduct  of  another 
without  the  use  of  any  words  at  all.  Mr.  Wialker,  in  his  work  upon  Pat- 
ents, defines  a  license  to  be  a  conveyance  of  a  right  under  a  patent,  which 
does  not  amount  to  an  assignment  or  a  grant.  Section  296.  Indeed, 
mere  acquiescence,  if  founded  upon  a  valuable  consideration,  is  sufficient 
of  itself  to  amount  to  a  license.  It  is  well  settled  that  a  covenant  not 
to  sue  a  debtor  operates  as  a  release  of  the  debt,  and  I  see  no  reason  to 
doubt  that  a  general  covenant  not  to  sue  for  future  infringements  is  as 
complete  a  license  as  if  permission  were  formally  given  by  a  written  in- 
strument to  that  effect.  That  a  bill  will  not  lie  to  annul  a  license  where 
the  only  material  alle^tion  is  that  the  licensee  failed  to  make  a  report 
of  his  manufactures  and  sales  and  pay  royalty,  was  decided  in  Densnwre 
V.  TaniJLe  Co.,  32  Fed.  Rep.  544,  and  that  plaintiff  cannot  in  such  case 
sue  for  an  infringement  was  also  held  in  Purifier  Co.  v.  Wdf^  28  Fed.  Rep. 
814. 

As  the  circuit  court  has  jurisdiction  oi  this  case  by  reason  of  the  diverse 
citizenship  of  the  parties,  we  do  hot  undertake  to  say  that  we  might  not 
entertain  jurisdiction  of  a  suit  to  annul  and  cancel  the  agreement,  as  in- 
dicated in  HarUJl  v.  TUghman, 

But  again,  irrespective  of  the  question  of  a  final  recovery  under  this 
bill,  we  think  the  plaintiff  has  not  made  such  a  case  as  entitles  it  to  a 
preliminary  injunction.    By  the  seventeenth  paragraph  of  the  agreement 
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it  covenants  not  to  authorize  the  use  of  the  Seibert  patents  outside  of  the 
New  England  states.  Whether  in  violation  of  this  covenant  or  not,  it 
entered  into  another  contract  with  the  Nathan  Company,  under  which 
the  latter  has  embarked  in  the  manufacture  and  sale  of  lubricators,  and, 
as  clearly  shown' by  the  affidavits,  the  rivalry  between  the  parties  has  be- 
come so  fierce  that  the  price  has  been  reduced  from  $50  to  $60  a  set  to 
$20  or  $23.  In  other  words,  the  value  of  defendant's  monopoly  (and  it 
was  evidently  intended  by  the  contract  to  give  it  a  monopoly  outside  of 
the  New  England  states)  has  been  practically  destroyed  by  the  act  or 
connivance  of  the  plaintiflf.  Under  these  circumstances,  as  there  is  no 
question  made  with  regard  to  the  defendant's  responsibility,  we  think 
the  court  cannot  properly  be  called  upon  to  enjoin  in  a  summary  way 
the  further  continuance  of  defendant's  business. 


The  Wasp.* 

Hm)soN  d  cd.  v.  The  Wasp. 

(Diiirict  Court,  E.  D,  Nm  Tark.    March  8, 1888.) 

Salvage— What  Constitutes— Peril. 

The  barge  Wasp,  while  being  towed  up  the  Atlantic  coast  by  the  tug  Amer- 
ica, encountered  a  ^ale,  and  was  anchored  inside  the  Delaware  breakwater, 
the  America  anchoring  about  half  a  mile  distant.  The  water  becoming  rougher, 
the  Wasp,  desirous  oi  changing  her  position,  signaled  to  the  America.  Her 
signal  was  answered  by  the  tug  McCaulley,  which  went  to  her,  and  was  in- 
formed,— according  to  the  McCaulley's  story, — ihsX  she  had  18  inches  of  wa- 
ter in  her  hold.  The  McCaulley  thereupon  notified  the  America,  and  was  told, 
—as  the  McCaulley's  witnesses  testified,- that  the  America  would  not  go  to  the 
assistance  of  the  barge,  whereupon  the  McCaulley  returned,  and  towed  her  to 
a  place  of  safety.  On  these  facts  the  McCaulley  claimed  to  have  performed 
a  salvage  service,  asserting  that  the  refusal  of  the  America  to  go  to  the  Wasp 
put  the  latter  in  great  peril,  and  that  without  the  aid  of  some  tug  the  barge 
would  have  sunk  at  her  anchor.  The  Wasp  asserted  that  she  had  no  water 
in  her  of  any  consequence,  and  that  the  McCaulley  was  not  told  that  she  had 
18  inches;  while  the  America  swore  that  she  had  never  refused  to  go  to  the 
aid  of  the  Wasp,  but  had  told  the  McCaulley  that  she  would  go  as  soon  as  she 
could  get  up  her  anchors.  HM,  on  the  evidence,  that  the  America  had  not  re- 
fused to  go  to  the  barge,  and,  as  she  was  bound  by  her  towing  contract  to 
render  this  service,  the  Wasp  was  at  no  time  in  peril;  that  the  McCaulley 'a 
service  was  therefore  not  a  salvage  service,  and  the  libel  should  be  dismissed. 

In  Admiralty. 

Goodrich^  Deady  &  Ooodrich,  for  libelants* 

Samuel  Park  and  BxUlerj  StiUman  &  Hubbard^  for  claimai  fa. 

BenedicTi  J.  This  is  an  action  against  the  barge  Wa  p,  to  recover 
for  a  salvage  service  claimed  to  have  been  rendered  that  ba  je  in  Decem- 
ber, 1885,  by  the  tug  McCaulley.  It  appears  that  in  Dec  mber,  1885, 
the  tug  America,  while  engaged  in  towing  the  barge  Wasp  \ 
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Hornet  from  Norfolk,  Va.,  to  New  London,  Conn.,  met  with  heavy 
weather,  which  caused  her  to  take  her  tow  into  the  Delaware- breakwater 
for  safety,  where  she  anchored  the  Wasp  about  halt*  a  mile  from  the 
breakwater.  A  gale  from  the  north-east  came  on,  and  afterwards,  on  the 
morning  of  the  27th  of  December,  the  wind  shifted  to  the  north-west, 
blowing  heavily,  and  raising  a  rough  sea  at  the  place  where  the  Wasp 
was  anchored.  The  barge  labored  in  the  sea,  and  one  or  two  of  her 
hatches  were  stove  in,  whereby  some  water  passed  into  her  hold.  She 
had  on  board  a  competent  crew,  was  not  leaking,  and  her  pumps  kept 
the  water  under  control.  Her  master,  however,  determined  that  it  was 
wise  to  have  her  moved  to  a  safer  location  near  the  ice-breaker,  and  at 
about  8  or  9  o'clock  on  the  morning  of  the  27th  set  a  signal  in  his  rig- 
ging to  call  the  tug  America  to  him  for  the  purpose  of  being  moved  by 
her.  At  this  time  the  America  was  at  anchor  about  a  half  a  mile  away, 
with  sufficient  steam  up  to  enable  her  to  navigate.  There  was  also  about 
the  same  distance  away  another  tug,  called  the  McCauUey.  This  latter 
tug,  on  seeing  the  signal  on  board  the  Wasp,  proceeded  to  her,  and  ten- 
dered her  services.  According  to  the  testimony  of  those  on  board  the 
Wasp,  her  services  were  declined,  but  she  was  requested  to  go  to  the 
America,  and  inform  her  that  the  Wasp  desired  to  be  towed  up  to  the 
ice-breaker  before  the  tide  changed.  After  having  spoken  the  Wasp,  the 
McCaulley  proceeded  to  the  America,  and  there  had  a  conversation  with 
the  master  of  the  America  about  which  there  is  a  conflict  of  testimony. 
It  resulted,  however,  in  the  McCaulley 's  returning  to  the  Wasp,  taking 
a  hawser  from  her,  and  holding  her  up  to  her  anchors  until  one  of  her 
anchors  was  secured,  and  then  towing  her,  with  one  anchor  down,  to  a 
place  near  the  ice-breaker,  where  she  was  sheltered  from  the  wind  and 
waves.  This  service  occupied  from  one  to  three  hours,  according  to  the 
estimates.  It  involved  no,  extraordinary  peril  to  the  McCaulley,  and 
was  of  benefit  to  the  Wasp.  The  peculiarity  of  the  case  consists  in  this. 
According  to  the  testimony  of  the  captain  of  the  McCaulley,  when  he 
spoke  the  Wasp  the  master  of  the  Wasp  informed  him  that  she  had  18 
inches  of  water  in  her,  and  requested  him  to  inform  the  master  of  the 
America  of  that  fact.  When  he  reached  the  America  he  did  report  that 
fact  to  the  captain  of  the  America,  and  thereupon  the  master  of  the 
America  refused  to  go  to  the  Wasp,  but  told  the  McCaulley  to  go  to  her, 
and  do  what  he  could.  Accordingly  the  libelant  contends  that  the  re- 
fusal of  the  America  to  go  to  the  Wasp  placed  the  Wasp  in  great  peril, 
because  without  the  aid  of  some  tug  the  Wasp  would  have  sunk  at  her 
anchor;  that  the  McCaulley  was  the  only  tug  able  to  relieve  her,  and, 
having  done  so,  is  entitled  to  salvage  reward.  On  the  part  of  the  Wasp 
the  evidence  is  that  she  had  no  water  in  her  of  any  consequence;  that 
the  captain  of  the  McCaulley  was  not  told  that  she  had  18  inches  of 
water  in  her;  that  the  services  of  the  McCaulley  were  declined  in  the 
first  instance,  and  only  accepted  in  the  end  because  of  the  further  state- 
ment of  the  master  of  the  McCaulley  that  the  captain  of  the  America 
.had  directed  him  to  take  the  Wasp  to  the  ice-breaker.  There  is  also  a 
sharp  conflict  as  to  what  passed  between  the  McCatiUey  and  the  captain 
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of  the  America  at  the  time  the  McCaulley  went  to  the  America.  The 
master  of  the  America  swears  that  he  never  refused  to  go  to  the  Wasp, 
but,  on  the  contrary,  asserts  that  when  the  McCaulley  came  to  him  he 
informed  the  captain  of  the  McCaulley  that  he  would  go  to  the  Wasp  as 
soon  as  he  could  get  up  his  anchors;  and  upon  the  representation  of  the 
master  of  the  McCaulley  that  the  Wasp  had  already  18  inches  of  water 
in  her,  and  was  in  a  sinking  condition,  he  directed  him  to  return  to  the 
Wasp,  and  hold  her  up  to  her  anchors  until  the  America  should  come. 
If  the  statements  of  the  master  of  the  America  be  true,  there  was  no  peril 
in  the  situation  of  the  Wasp,  becaxise  there  was  time  enough  to  enable 
the  America  to  remove  her  to  the  ice-breaker  before  the  tide  changed, 
and  the  America  was  bound  to  render  this  service  by  reason  of  her  con- 
tract of  towage. 

In  determining  this  issue  of  fact,  some  things  bearing  upon  the  cred- 
ibility of  witnesses  are  to  be  noticed.  For  instance,  the  master  of  the 
McCaulley  states  that  the  master  of  the  America  gave  as  his  reason  for 
refusing  to  go  to  the  Wasp  that  he  had  as  much  as  he  could  do  to  take 
care  of  himself.  Such  a  statement  would  be  palpably  false  when  made, 
for  the  America  was  in  no  danger,  and  able  to  take  care  of  herself  with- 
out difficulty.  It  does  not  seem  probable  that  a  statement  so  evidently 
false  would  have  been  made.  The  master  of  the  McCaulley  also  says 
.  that  the  master  of  the  America  assigned  as  a  reason  for  sending  the  Mc- 
Caulley to  the  Wasp  that  the  Wasp  would  sink  before  the  America  could 
get  to  her  anchors.  Such  an  impression  had  no  foundation  in  fact,  and 
if  formed  by  the  master  of  the  America  must  have  been  created  by  state- 
ments made  by  the  captain  of  the  McCaulley  tending  to  give  an  exagger- 
ated account  of  the  condition  of  the  Wasp.  Taking  these  features  into 
consideration,  in  connection  with  the  other  statements  of  the  witnesses, 
I  have  arrived  at  the  conclusion  that  the  America  did  not  refuse  to  go  to 
the  Wasp,  as  asserted  by  the  McCaulley,  but,  on  the  contrary,  was  will- 
ing to  go  to  her,  and  would  have  gone  to  her  and  moved  her  as  the  Mc- 
Caulley did,  before  the  tide  changed.  This  conclusion  is  decisive  of  the 
case,  for  if  the  America  was  willing  to  go  to  the  Wasp,  and  able  to  re- 
move her  before  tlie  tide  changed,  being  bound  by  her  towing  contract 
to  render  this  service,  the  Wasp  was  in  no  peril;  and  the  service  rendered 
by  the  McCaulley  was  not  a  salvage  service.  If  the  case  of  the  McCaulley 
were  otherwise  free  from  objection,  it  might  be  proper  to  allow  her  tow- 
age compensation  for  the  time  employed,  notwithstanding  the  fact  that 
the  only  claim  set  forth  in  the  libel  is  for  salvage.  But  the  claim  for  sal- 
vage is  made  by  the  libel  to  depend  upon  the  fact  of  a  refusal  by  the 
America  to  do  her  duty  to  the  Wasp;  and  when  an  assertiln  like  that  is 
found  to  be  contrary  to  the  fiact,  I  do  not  think  it  prop*^  *^  «Uow  her 
towage  even.  I  have  not  passed  without  notice  the  paper  ligtfeu  tyy  me 
master  of  the  Wasp  the  next  morning.  That  paper,  howev  r,  was  signed 
under  the  impression  that  the  America  had  refused  to  go  bo  the  Wasp, 
and  had  sent  the  MoCauUey.  It  has  no  tendency  to  conf  'm  the  asser- 
tion made  by  the  master  of  the  McCaulley  that  the  Americ  ,  had  reiused 
to  go  to  the  Wasp.     The  libel  must  be  dismissed,  but  will  out  costs. 
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Short  v.  Chicago,  M.  &  St.  P.  Ry.  Go. 
Idreuii  Court,  D.  Minruwta.    March  12,  1888.) 

1.  Bbmoyal  of  Causbs— Local  Prbjudicb. 

Where  the  plaintiff  Is  a  citizen  of  l^Iinnesota,  and  the  defendant  is  a  corpo- 
ration of  Wisconsin,  doing  business  in  Minnesota,  the  circuit  court  for  the 
district  of  Minnesota  has,  under  the  act  of  congress  of  March  8,  1887,  amend- 
ing the  "removal  act"  of  1875.  original  jurisdiction  of  the  controversy,  when 
that  question  depends  solely  on  the  fact  of  the  diverse  citizenship  of  the  par- 
ties, and  the  defendant  may  remove  the  case  on  the  ground  of  local  prejudice. 
Following  Fales  v.  Railway  Co,,  82  Fed.  Rep.  673,  and  overruling  County  of 
Tuba  ▼.  Mimng  Co.,  Id.  188. 

2,  Samb— Practice— Act  op  March  8, 1887. 

Under  the  act  of  congress  oi  March  3,  1887,  it  is  for  the  circuit  court  to  de- 
termine whether  or  not  the  prejudice  or  local  influence,  for  which  a  removal 
is  sought,  actually  exists;  and  until  that  fact  is  made  to  appear  no  removal  can 
be  ordered.    Overruling  Fisk  ▼.  Henarie,  32  Fed.  Rep.  417. 
S.  Samb— Affidavit  for  Removal— Suffioibncy. 

The  defendant,  a -corporation  of  Wisconsin,  doing  business  in  Minnesota, 
having  been  sued  in  the  local  courts  of  Minnesota  by  a  citizen  of  that  state, 
filed  through  its  proper  officer  an  affidavit  for  removal  in  the  form  prescribed 
by  the  act  of  congress  of  1867,  viz.,  that  he  had  reason  to  believe,  and  did  be- 
lieve, that  by  reason  of  prejudice  and  local  influence  he  would  not  be  able  to 

btaln  justice  in  that  forum.    Held,  on  motion  to  remand,  that  the  affidavit 
was  insufficient;  the  inability  to  obtain  justice  in  the  state  tribunal  for  the 
reasons  set  out  not  being  ''made  to  appear  to  the  circuit  court,"  as  required 
by  the  act  of  congress  of  March  3,  1887. 
4.  g  A  WE -Filing  Affidavit  m  State  Court. 

Where  a  removal  is  sought  under  the  act  of  congress  of  March  8, 1887,  on 
the  ground  of  prejudice  or  local  influence,  the  affldavit  may  be  filed  In  the 
state  court,  and  a  certified  copy  of  it  in  the  circuit  court. 

On  Motion  to  Remand. 

WUscm  &  Bowers,  for  the  motion. 

W.  H,  Norrii  and  FUmdraUy  Sqmrea  <Sc  Oatcheon,  contra. 

Brewer,  J.  This  is  a  motion  to  remand.  This  action  was  bwiij^ht 
by  a  citizen  of  Minnesota  against  this  railroad  corporation,  which  is  a 
citizen  of  the  state  of  Wisconsin.  It  is  an  attempt  at  removal  under  the 
act  of  1887,  on  the  ground  of  local  prejudice,  it  being  too  late  for  a  re- 
moval on  the  ground  of  difference  of  citizenship. 

One  ground  of  the  motion  to  remand  is  that  this  court  cannot  take 
original  jurisdiction  of  an  action  by  a  citizen  of  this  state  against  a  citi- 
zen of  another  state,  and  therefore,  if  it  cannot  take  original  jurisdiction 
of  such  an  action,  it  cannot  by  removal  acquire  jurisdiction.  I  had  oc- 
casion to  examine  that  question  in  the  state  of  Nebraska,  and  I  there 
came  to  the  conclusion  that  that  proposition  cannot  be  sustained.  I 
think  an  action  can  be  maintained  in  this  court  against  a  citizen  of  an- 
other state.  I  am  aware  that  there  is  a  decision  in  the  circuit  court  of 
California  to  the  contrary.  Field,  Sawyer,  and  Sarin,  JJ.,  Qmnty  of 
Yuba  V.  Mning  Oo.^  32  Fed.  Rep.  183.  I  shall  not  discuss  th^t  ques- 
,tion  at  length,  from  the  fact  that  my  brother  Shikas,  in  the  Northern 
district  of  Iowa,  has  written  an  opinion  upon  this  point,  which  will  be 
v.34F.no.4— 15 
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published,  no  doubt;  and  I  will  say  that  his  opinion  expresses  ray  ideas 
with  respect  to  that  matter.    Falea  v.  Railway  Cb.,  32  Fed.  Rep.  673. 

The  other  question  is  this:  An  affidavit  is  filed  for  removal,  in  which 
the  affiant  states  that  he  has  reason  to  believe,  and  does  believe,  that  by 
reason  of  prejudice  and  local  influence  he  will  not  be  able  to  obtain  jus- 
tice in  that  forum.  In  other  words,  an  affidavit  is  made  by  the  proper 
officers  of  the  corporation  in  the  form  prescribed  by  the  act  of  1867. 
That  act  reads  thus: 

'*  When  a  salt  is  between  a  citizen  of  the  state  in  which  it  is  brought  and  a 
citizen  of  another  state,  it  may  be  so  removed  on  the  petition  of  the  latter, 
whether  he  be  plaintiff  or  defendant,  filed  at  any  time  before  the  trial  or  final 
hearing  of  the  suit,  if,  before  or  at  the  time  of  the  filing  said  petition,  he  makes 
and  files  in  said  court  an  affidavit  stating  that  he  has  reason  to  believe,  and 
does  believe,  that  from  prejudice  or  local  infiuence  he  will  not  be  able  to  ob- 
tain justice  in  said  state  court." 

By  that  act  the  removal  was  granted  upon  the  filing  of  the  affidavit, 
if  in  the  form  prescribed.  The  removal  was  absolute,  and  the  actual  ex- 
istence of  prejudice  or  local  influence  was  not  a  matter  for  inquiry. 
In  other  words,  congress  cast  the  burden  upon  the  conscience  of  the  party, 
and  said  that  if  he  was  willing  to  make  an  affidavit  that  he  believed  and 
had  reason  to  believe  that  from  prejudice  or  local  influence  he  could  not 
obtain  justice  in  the  state  court,  then  he  should  have  a  removal  to  the 
federal  court.  Nowhere  was  it  left  to  be  determined  as  to  whether  or  not 
such  prejudice  or  influence  did  exist.  But  whenever  any  party  litigant 
in  the  state  court,  with  the  proper  citizenship  existing,  felt  that  he  could 
not  obtain  justice  in  the  state  court,  and  was  willing  to  express  that  fact  in 
an  affidavit,  the  right  of  removal  went  beyond  the  power  of  challenge. 
The  act  of  1887  is  a  complete  reversal  of  that  theory.  I  am  aware  that 
Judge  Deady,  of  Oregon,  in  the  case  of  PUik  v.  Henarie^  32  Fed.  Rep.  417, 
has  held  that  this  portion  of  the  act  with  respect  to  tlie  filing  of  the  affi- 
davit is  still  in  force,  but  I  think  he  is  mistaken.  The  thought  which 
underlies  the  matter  of  prejudice  and  local  influence  to-day,  and  that  un- 
derlying the  act  of  1867,  are  entirely  different.  While  this  act  of  1867 
is  not  in  terms  repealed,  yet  it  is  familiar  law  that  when  a  later  act  cov- 
ers the  same  ground,  and  is  obviously  intended  by  the  legislature  to  be  its 
expressed  will  upon  the  whole  subject-matter  involved  therein,  then,  al- 
though there  may  be  no  terms  of  repeal,  and  although  there  may  be 
some  provisions  in  the  earlier  not  absolutely  inconsistent  with  those  of 
the  later  act,  yet  the  whole  of  the  earlier  act  is  repealed.  To  my  mind 
it  is  obvious  that  the  legislation  of  1887,  with  respect  to  prejudice  and 
local  influence,  was  intended  to  supersede  entirely  the  act  of  1867,  and 
to  plant  the  matter  upon  a  new  basis,  and,  planting  it  upoi  a  new  basis, 
to  let  the  act  of  1887  take  the  place  of  that  of  1867.  Le  us  see  what 
the  act  of  1887  says  upon  that  subject: 

"Where  a  suit  is  now  pending,  or  may  be  hereafter  brough  ,  in  any  state 


court,  in  which  there  is  a  controversy  between  a  citizen  of  the 
the  suit  is  brought  and  a  citizen  of  another  state,  any  defenda 


citizen  of  another  state,  may  remove  such  suit  into  the  ciroui  »  court  of  the 
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United  States  for  the  proper  district,  at  any  time  before  the  trial  thereof,  when 
it  shall  be  made  to  appear  to  said  circuit  court  that  from  prejudice  or  local 
influence  he  will  not  be  able  to  obtain  justice  in  such  state  court." 

In  other  words,  before  a  removal  can  be  had  on  the  ground  of  preju- 
dice or  local  influence  there  must  be  shown  to  the  circuit  court  of  the 
United  States  the  existence  of  such  prejudice  or  local  influence.  It  is 
not  given  to  the  party  upon  his  conscience  to  say  he  believes,  or  has 
reason  to  believe,  that  such  prejudice  exists,  and  thereby  become  enti- 
tled to  a  removal;  but  there  is  a  question  of  fact  which  the  circuit  court 
must  determine,  and  it  cannot  order  the  removal  until  it  appears  that 
such  prejudice  or  local  influence  exists.  Now,  how  can  that  fact  be  made 
to  appear?  How  can  any  fact  be  made  to  appear,  either  by  oral  testi- 
mony or  affidavits?  The  affidavits  in  this  case  do  not  allege  the  fact. 
Counsel  for  plaintiff  insists  that  an  affidavit  in  form  simply  saying  that 
there  does  exist  prejudice  or  local  influence  so  as  to  prevent  a  fair  trial, 
is  not  sufficient;  that  that  is  a  fact  which  cannot  be  testified  to  in  a 
general  way;  that  the  affidavits  must  show  a  series  of  isolated  and  sep- 
arate facts,  from  which,  taken  together,  the  court  can  see  that  such  local 
prejudice  does  exist.  Upon  that  proposition  I  am  inclined  to  hold  against 
him  so  far  as  the  first  showing  is  made.  It  is  not,  however,  necessary 
to  positively  decide  that  question  now.  If  the  question  were  presented 
I  should  be  inclined  to  hold  that  an  affidavit  alleging  in  plain  and  une- 
quivocal terms  that  such  local  prejudice  does  exist,  and  that  a  fair  trial 
cannot  be  had,  would  entitle  the  party  to  a  removal.  I  think,  however, 
that  that  fact,  like  any  other  factj  may  be  challenged.  After  the  affi- 
davit has  been  presented,  and  a  removal  ordered,  the  party  opposing  it 
may  come  in  and  traverse  that  allegation  of  prejudice  the  same  as  any 
other  averment  of  fact;  and  this  need  not  be  done  by  a  plea  of  abate- 
ment. No  particular  form  of  procedure  is  prescribed.  The  rule  has  ob- 
tained, as  is  proper,  that  where  a  petition  for  removal  is  filed  on  the 
ground  of  citizenship,  the  truth  of  its  allegations  should  be  challenged 
by  a  plea  in  abatement.  But  under  the  local  prejudice  cause  no  peti- 
tion need  be  filed;  all  that  is  required  is  that  it  shall  be  made  to  appear 
to  the  circuit  court  that  from  prejudice  or  local  influence  the  party  will 
not  be  able  to  obtain  justice  in  such  state  court;  and  this  showing  may 
be  made  by  affidavit,  and  if  this  contains  a  specific  averment,  while  it 
may  not  be  conclusive,  it  is  prima  fade  evidence  of  the  fact,  and  throws 
the  case  into  this  court,  leaving  the  other  party  to  challenge  its  truth. 
There  being  no  form,  no  procedure,  prescribed,  I  think  the  court  in  any 
particular  case  may  prescribe  a  mode  of  procedure,  or  might  lay  down  a 
general  rule  applicable  to  all  cases.  Such  being  the  conclusion  to  which 
I  have  come,  both  from  the  argument  here  and  those  had  elsewhere,  it 
must  be  held  that  this  affidavit  is  insufficient.  It  is  no  affidavit  at  all. 
It  is  a  form  of  affidavit  that  might  be  used  for  the  verification  of  a  plead- 
ing or  other  purposes  when  authorized  by  statute,  but  as  evidence  it  is 
nothing.  I  shall  have  to  sustain  the  motion  to  remand,  on  the  ground 
that  there  is  no  evidence  before  me  from  which  to  find  the  existence 
of  any  prejudice  or  local  influence.     As  a  question  of  practice,  and  out 


Digitized  by 


Google 


SVDSRAI*  BSPCATEB* 

of  respect  to  the  eftate  court,  I  think  that  the  affidavit  of  prejudice  or  lo- 
cal influence  may  be  filed  in  that  court,  and  then  a  certified  copy  filed  in 

this. 


VlNAL  9.  G0NTIN£NTAL  GONST.  &  ImP.  Co. 
{Oircuit  Court,  if.  D.  New  York.    March  19, 1888.) 

RbHOYAL  of  OaUSBS— SbPARABLB  Ck)NTROTBBST— Act  OF  KuRCH  8, 1887. 

A  bill  of  complaint,  filed  in  a  state  court  of  Kew  York  by  a  citizen  of  Mas- 
sachusetts, afainst  a  corporation  of  Connecticut  and  a  corporation  of  New 
York,  averred  a  cause  of  action,  and  prayed  for  damages  and  an  accounting 
as  against  thd  Connecticut  corporation  alone,  for  failure  to  perform  a  con- 
tract. Held,  that  the  Connecticut  corporation  was  entitled  to  a  removal  un- 
der the  act  of  congress  of  March  8, 1^7;  the  plaintiff  and  the  removing  de- 
fendant having  a  separable  controversy,  they  being  citizens  of  different  states, 
and  the  removing  defendant  not  having  been  sued  in  his  own  state. 

On  Motion  to  Remand. 
Matthew  Hale,  for  the  motion. 
ThoTnas  H.  Hubbard^  corUra. 

Wallace,  J.  This  suit  was  brought  in  the  state  court  by  a  citizen 
of  Massachusetts  against  a  corporation  of  Connecticut  and  a  corporation 
of  this  state.  It  was  removed  upon  the  petition  of  the  defendant,  the 
Connecticut  corporation,  and  the  plaintifiT  has  moved  to  remand. 

Although  the  suit  presents  a  controversy  to  which  upon  p  very  prepos- 
terous theory  of  legal  right  the  corporation  of  this  state  is  a  necessary 
party  as  well  as  the  removing  defendant,  it  also  presents  a  separable  con- 
troversy between  the  plaintiff  and  the  removing  defendant,  because  the 
bill  of  complaint  avers  a  cause  of  action,  and  prays  for  damages  and  an 
accounting  as  against  that  defendant  alone,  for  failure  to  perform  a  con- 
tract. In  this  respect  it  is  like  the  case  of  Boyd  v.  OiUy  21  Blatchf.  543, 
19  Fed.  Rep.  145.  According  to  the  act  of  March  3,  1887,  inasmuch 
as  the  plaintiff  and  the  removing  defendant  have  a  separable  controversy, 
are  citizens  of  different  states,  and  the  removing  defendant  was  not  sued 
in  his  own  state,  the  case  is  removable  under  the  act  of  March  3,  1887. 
Under  the  second  section  of  that  act  any  suit  of  a  civil  nature  is  remova- 
ble by  the  defendant  of  which  the  circuit  courts  are  given  jurisdiction 
by  the  first  section,  and  by  the  first  section  the  circuit  courts  are  given 
jurisdiction  of  controversies  between  citizens  of  different  states  in  which 
the  matter  in  dispute  is  of  the  requisite  sum  or  value.  The  act  is  a  slov- 
enly piece  of  patch-work  put  upon  the  act  of  March  3, 1875;  but,  reading 
the  original  and  amendatory  acts  side  by  side  to  discover  what  has  been 
inserted  in  and  what  left  out  of  the  original  act,  the  meaning  of  the  changes 
and  their  effect  seem  tolerably  plain.  The  first  section  of  the  amenda- 
tory act,  like  the  first  section  of  th«  original  act,  relates  exclusively  to 
the  original  jurisdiction  of  the  circuit  court;  and  the  second  section  of 
the  amendatory  act,  like  the  second. section  of  the  original  act,  relates  ex-  * 
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dusivdy  to  the  jurisdiction  which  may  be  resorted  to  by  removal.  It 
would  seem  to  be  the  reasonable  meaning  of  the  second  section  in  the 
amendatory  act,  like  the  second  section  of  the  original  act,  to  permit  a 
defendant  to  litigate  in  the  circuit  court  by  a  removal,  ainy  suit  which  he 
could  litigate  there  if  it  was  originally  commenced  in  a  circuit  court* 
The  first  section  of  the  original  act  is  a  comprehensive  grant  of  original 
jurisdiction  to  the  circuit  courts,  and  defines  (1)  the  nature  and  scope 
of  the  jurisdiction  over  the  subject-matter  of  suits;  (2)  the  limitations  of 
the  jurisdiction  over  the  person  of  defendant;  and  (8)  the  rule  of  decision 
by  which  to  ascertain  when  an  assignee  occupies  a  different  position,  as 
respects  diversity  of  citizenship,  from  his  assignor.  The  second  section 
of  that  act  authorizes  a  removal  by  either  party  of  any  suit  brought  in  a 
state  court  which  could  have  been  tried  in  a  circuit  court  if  it  had  been 
brought  there  originally  because  of  the  subject-matter  involved.  The 
first  section  of  the  amendatory  act  changes  the  first  section  of  the  original 
act,  so  that  (1)  the  sum  or  value  of  the  matter  in  dispute  requisite  to  ju- 
risdiction of  the  subject-matter  must  now  be  $2,000,  exclusive  of  inter- 
est, instead  of  $500,  not  exclusive  of  interest,  and  does  not  otherwise 
change  it  in  respect  of  jurisdiction  of  subject-matter;  (2)  restricts  the  ju- 
risdiction over  the  person  of  defendants,  so  that  a  defendant  can  no  longer 
be  served  with  original  process  wherever  he  may  be  found,  and  must  be 
served  in  the  district  of  which  he  is  an  inhabitant,  unless  the  suit  is  one 
where  the  jurisdiction  of  the  subject-matter  is  founded  only  upon  diver- 
sity of  citizenship,  in  which  case  he  may  be  served  either  in  his  own 
district  or  in  the  district  of  the  plaintiff,  if  he  can  be  found  there,  and 
does  not  otherwise  change  it  in  respect  to  the  jurisdiction  of  the  person 
of  defendants;  and  (3)  changes  the  rule  of  decision  for  ascertaining  when 
an  assignee  occupies  a  different  position,  as  respects  diversity  of  citizen- 
ship, from  his  assignor.  The  second  section  of  the  amendatory  act  re- 
stricts the  right  of  removal  so  as  to  confine  its  exercise  to  a  defendant 
who  is  a  non-resident  of  the  state  in  which  he  is  sued  in  a  state  court, 
and  makes  no  other  change  in  the  second  section  of  the  original  act. 
Ambiguity  has  been  introduced  into  the  second  section  of  the  amenda- 
tory act  by  limiting  the  right  of  removal  to  suits  '*of  which  circuit  courts 
are  given  jurisdiction  by  the  preceding  section."  It  has  been  thought 
by  some  that  this  phrase  restricts  the  right  of  removal  to  suits  in  which 
the  particular  circuit  court  to  which  a  defendant  seeks  to  resort  has  not 
only  jurisdiction  of  the  subject-matter  but  also  jurisdiction  oveJr  the  pfer- 
son  of  the  defendant*  This  is  not  a  necessary,  and  does  not  seem  to  be  i& 
sensible,  construction  of  the  section.  That  phrase  was  apparently  used 
to  dispense  with  a  recapitulation  of  the  several  conditions  which  deter;- 
mine  the  jurisdiction  of  the  subject-matter  in  the  first  section.  The 
word  "jurisdiction"  refers  to  jurisdiction  over  the  subject-matter,  to  the 
general  jurisdiction  of  circuit  courts,  and  means  a  jurisdiction  which 
would  enable  any  circuit  court  to  entertain  and  determine  the  controversy 
if  the  parties  were  before  it.  It  will  serve  no  useful  purpose  to  state  at 
length  the  reasons  which  have  led  to  this  conclusion,  as  the  recedt  reports 
abound  in  opinions  in  *expoBitioti  of  the  act. 
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TiPFANY  V.  Wnxa. 

(Oir&uii  Court,  W.  D.  Michigan,  8.  D.    March  19, 1888.) 

tlBuoYAi.  OP  Causbs  — CrrizBNSHiF  OF  Pabtibb  — Removal  by  NoK-RBsrosNT 
Defbkdakt. 

Under  act  CoDe.  March  8, 1887,  defining  the  jurisdiction  of  federal  coarts. 
which  provides  that  where  jarisdiction  is  founded  on  the  fact  that  the  action 
is  between  citizens  of  different  states,  suit  shall  be  brought  only  in  the  dis- 
trict where  either  the  plaintiff  or  defendant  resides,  an  action  by  a  citizen 
of  Michigan,  brought  in  the  state  court  of  plaintiff's  district  against  a  non- 
resident defendant,  may  be  removed  to  the  federal  court  by  the  defendant. 

Motion  to  Remand  to  State  Court. 

McAlvoy  &  OranL,  {Edgar  Terhune^  of  counsel,)  for  plaintiff. 

Ranisddl  &  Benedicty  for  defendant. 

Severens,  J.  This  case  being  brought  on  for  trial,  a  question  arises 
upon  the  jurisdiction  of  the  court, — the  defendant  being  a  citizen  of  an- 
other state.  The  facts  appearing  upon,  the  record  are  that  the  suit  was 
originally  brought  in  the  circuit  court  of  the  state  for  the  county  of  Man* 
istee,  by  the  plaintifif,  who  is  a  citizen  of  Michigan,  against  the  defend- 
ant, who  is  a  citizen  of  Dlinois;  and  that  the  defendant,  upon  a  petition 
showing  this  diversity  of  citizenship,  and  the  additional  requisite  condi- 
tions, together  with  the  giving  of  the  proper  bond,  procured  the  removal 
of  the  cause  into  this  court.  The  petition  was  filed,  and  the  removal  had, 
since  the  enactment  of  the  law  of  March  8,  1887,  defining  the  jurisdic- 
tion of  this  court  in  original  and  removed  causes.  The  same  question  was 
presented  in  the  case  of  Mardey  v.  Ohiey,  32  Fed.  Rep.  708,  the  facts 
being  the  same;  but  as  the  case  was  remanded  upon  another  ground,  it 
was  not  necessary  to  pass  on  this  point.  As  is  known  to  the  profession, 
the  decisions  upon  it  are  not  harmonious.  Upon  a  careful  study,  after 
the  law  of  1887  was  passed,  entered  upon  with  a  purpose  of  ascertaining 
what,  upon  comparison  and  reconcilement  of  its  various  provisions,  the 
law  had  efiected  relative  to  the  jurisdiction  of  the  circuit  courts,  my  im- 
pression of  it  was  that  where  jurisdiction  was  vested  in  the  court  upon 
the  ground  of  the  different  citizenship  of  the  plaintiff  and  defendant,  suit 
might  be  brought  in  the  district  of  either  of  the  parties.  The  construc- 
tion given  to  the  act  by  the  circuit  court  in  the  Ninth  circuit  was,  how- 
ever, to  the  contrary.  County  of  Yvba  v.  Mining  Cb.,  32  Fed.  Rep.  183. 
It  was  there  held  that  the  act  only  authorized  cognizance  of  ihe  case  when 
it  was  brought  in  the  district  where  the  defendant  residec  ;  and,  as  the 
law  only  permits  removal  when  the  case  is  one  in  which  1  le  suit  might 
have  been  brought  originally  in  the  federal  court,  it  wouh  follow  that, 
when  the  defendant  in  the  state  court  was.  a  non-resident,  le  case  could 
not  be  removed.  That  case  was  decided  by  a  very  able  c  >urt,  and  the 
decision  being  concurred  in  by  a  justice  of  the  supreme  <  ourt  and  the 
circuit  and  district  judges,  is  entitled  to  the  highest  respe  t.  The  con- 
struction there  given  to  the  act  was  a  very  rigid  fine,  and^  it  is  obvious, 
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would  curtaU  the  jurisdiction  of  the  circuit  court  in  a  very  serious  man- 
ner. The  courts  of  the  United  States  in  the  Second,  Seventh,  and  Eighth 
circuits  have  not  acquiesced  in  that  construction,  but  have  held  notwith- 
standing it,  that  in  such  cases  the  suit  may  be  brought  in  either  the  plain- 
tiffs or  defendant's  district.  RaUroad  Co.  v.  Railroad  Cb.,  33  Fed.  Rep., 
385;  Mining  Co.  v.  MarkeU,  Id.  386;  Locmis  v.  Coed  Go. y  Id.  353;  Fal£8 
v.  Railway  Co.,  32  Fed.  Rep.  673;  Telegraph  Co.  v.  Brown,  Id.  337;  (?a- 
vin  V.  Vance,  33  Fed.  Rep.  84;  Shorty.  Railway  Co.,  Id.  114.  So  far  as 
I  am  aware  the  point  has  not  been  ruled  in  this  circuit,  and  it  is  open. 
The  subject  has  been  so  much  discussed  that  I  do  not  think  it  desirable 
to  go  into  it  at  length.  The  pith  of  the  inquiry  is  whether  the  declara- 
tion in  the  first  section  of  the  act  that  "no  civil  suit  shall  be  brought  be- 
fore either  of  said  courts  against  any  person  by  any  original  process  or 
proceeding  in  any  other  district  than  that  whereof  he  is  an  inhabitant," 
is  not  to  be  construed  as  modified  by  the  language  immediately  follow- 
ing: "But  where  the  jurisdiction  is  founded  only  on  the  fact  that  the 
action  is  between  citizens  of  diflferent  states,  suit  shall  be  brought  only  in 
the  district  of  the  residence  of  either  the  plaintiff^  or  the  defendant." 
The  circuit  court  in  California  held  in  the  Yuba  Co.  Ocwe,  that  the  former 
clause  furnished  the  limitation,  and  that  the  latter  clause  did  not  enlarge  it. 
The  court  say  that  the  last-quoted  language  is  prohibitory  in  form,  and 
does  not  confer  jurisdiction  in  a  case  otherwise  expressly  prohibited.  Page 
185.  This  construction  renders  this  whole  clause  practically  nugatory, 
and  seems  to  me  to  violate  the  familiar  and  always  recognized  rule  of  con- 
struction which  requires  us  to  give  effect,  where  possible,  to  every  part 
of  the  statute.  The  application  of  this  rule  requires  that  we  should  re- 
strain what  is  general  to  give  effect  to  provisions  about  particulars.  If 
this  clause  is  listened  to  at  all,  it  seems  clearly  to  furnish  the  rule  of  ju- 
risdiction in  the  particular  class  of  cases  mentioned  in  it.  It  seems  im- 
possible to  resist  the  conclusion  that  the  court  in  the  Yuba  Co.  Case  gave 
too  rigid  an  effect  to  the  general  language  of  the  act,  and  needlessly  si- 
lenced a  dear  exception.  With  great  deference,  therefore,  it  must  be 
held  that  when,  as  in  this  case,  the  suit  is  between  citizens  of  different 
states,  it  may  be  brought  in  the  district  of  either  of  the  parties;  and  when 
it  is  brought  in  the  district  of  the  plaintiff,  the  defendant  may  remove  it 
into  the  federal  court, — the  other  conditions,  of  course,  existing.  When 
this  question  was  pending  before,  I  felt  it  prudent  to  confer  with  the  cir- 
cuit judge  upon  it.  The  communication  then  received  authorizes  me 
now  to  say  that  Judge  Jackson  concurs  with  me  in  the  construction  of 
the  statute  indicated  in  this  opinion. 

It  is  held  that  tiie  court  has  jurisdiction,  and  the  case  will  proceed. 
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Edibon  Electric  Liqht  Co.  v.  WEBTmaHOtms  et  al« 

{Circuit  Court,  D.  New  Jerae^.    J/uiuary  10, 1888.) 

CosposATioKB—CoirsoLiDATioK— Actions— Abatehbkt  akd  Rbvivai,. 

Act  N.  T.  May  2d.  1884,  (Laws  1884,  c.  867,  p.  448.)  authorizing  the  "confiol- 
idation  of  manufacturing  corporations,  *  provides  that  no  action  to  which  the 
old  corporation  was  a  party,  shall  be  abated  by  reason  of  such  consolidation 
pending  suit,  but  that  the  cause  shall  proceed  as  if  the  consolidation  had  not 
taken  place,  or  that  the  new  corporation  shall  be  substituted  by  order  of  court. 
Held,  on  motion  to  dismiss  a  bill  filed  by  a  corporation  subsequently  consoli- 
dated on  the  ground  that  plaintiff's  corporate  existence  was  terminated  by  the 
consolidation,  and  that  a  bill  of  review  was  necessarv  under  equity  rule  56, 
and  on  counter-motion  to  substitute  the  consolidated,  corporation,  that  the 
suit  did  not  abate,  the  provisions  of  the  New  York  statute  being  binding  upon 
the  federal  courts,  and  that  the  latter  motion  should  prevaiL 

In  Equity.     On  motion  to  dismiss  bill, 

jB.  N:  Dyer^  J.  0.  2lwiitn«on,  and  0.  A.  Seward^  for  complainant, 

L,  E.  Oartis,  5.  A.  Duncan  and  W»  BaJceweUy  for  respondents. 

Wales,  J.  The  bill  in  this  cause  was  filed  on  the  22d  day  of  Decem- 
ber, 1886,  and  contains  the  usual  allegations  of  infringement  by  the  de- 
fendants. On  the  4th  of  April,  1887,  the  defendants  filed  a  plea  and 
answer,  setting  up  various  defenses,  but  not  denying  infringement.  A 
replication  was  duly  filed,  and  upon  the  record  thus  far  the  defendants 
are  conceded  infringers.  The  defendants  now  move  "that  the  bill  of  com- 
plaint herein  be  dismissed,  for  the  reason  that  the  corporate  existence  of 
the  corporation  complainant  herein  terminated  on  or  about  the  31st  day 
of  December,  1886,  by  a  consolidation  and  merger  of  the  said  complain- 
ant with  the  Edison  Company  for  Isolated  Lighting,  by  virtue  of  certain 
proceedings  had  under  the  laws  of  the  state  of  New  York.'*  The  laws 
cited  are  contained  in  the  statute  of  New  York  of  the  22d  of  May,  1884, 
known  as  chapter  367  of  the  laws  of  that  year.  The  defendants  insist 
that  by  the  act  of  consolidation  the  complainant  company  ceased  to  exist, 
and  that,  therefore,  as  in  the  case  of  the  death  of  a  natural  person,  pen- 
dente lUe^  the  suit  abated,  and  it  is  necessary  that  the  proper  parties, 
whoever  they  may  be,  should  be  substituted  to  carry  on  the  suit,  under 
the  provisions  of  equity  rule  56  of  the  supreme  court. 

Under  the  New  York  statute  it  appears  that  there  is  no  termination  of 
the  existence,  or  a  dissolution  of  the  complainant  in  relation  to  actions,  in 
which  it  was  a  party,  pending  at  the  time  of  the  consolidation.  The 
provision  relating  to  this  matter  is  in  these  Words 

''And  no  such  action  or  other  proceeding  then  pending  befor|  any  court  or 
tribunal  in  which  any  corporation  that  may  be  so  consolidated  is  a 
shall  be  deemed  to  have  abated  or  been  discontinued  by  reasoc 


consolidation,  but  the  same  may  be  prosecuted  to  final  judgmei  b  in  the  same 
manner  as  if  the  said  corporation  had  not  entered  into  the  said  agreement  of 
consolidation ;  or  the  said  new  corporation  may  be  substituted  as  a  party  in  the 
place  of  any  corporation  so  consolidiited,  as  aforesaid,  with  an;  other  corpo- 
ration or  corporations,  and  forming  such  new  corporation  by  ord  irof  the  court 
in  which  such  action,  suit,  or  proceeding  may  be  pending." 
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The  defendants,  however,  interpose  the  objection  that  the  provision 
just  cited  is  for  the  government  of  the  New  York  courts  alone,  and  cart 
have  no  control  over  the  equity  practice  in  the  federal  courts.  On  such 
examination  as  we  have  given  to  the  matter  and  to  the  authorities  cited 
in  the  briefs  of  counsel,  we  cannot  assent  to  this  view.  No  good  reason 
has  been  assigned,  nor  does  there  appear  to  be  any,  why  this  court  should 
not  recognize  the  statutory  provision  of  New  York,  and  apply  it  to  the 
pending  suit  between  these  parties.  The  question  would  seem  to  involve 
something  more  than  a  mere  rule  of  practice;  it  embraces  the  legal  and 
equitable  rights  of  the  plaintiff  under  the  laws  of  the  state  which  created 
it,  and  prescribed  the  terms  and  conditions  on  which  it  might  be  con- 
solidated with  one  or  more  corporations  of  the  same  state.  In  Banking 
Co.  V.  Oeorgia^  92  U.  S.  665,  it  was  held  that  the  consolidation  of  two 
companies  does  not  reasonably  work  a  dissolution  of  both,  and  the  crea- 
tion of  a  new  corporation.  Whether  such  be  its  effect  depends  upon  the 
I^slative  intent  manifested  in  the  statute  under  which  the  consolidation 
takes  place*  And  so,  in  Bank  v.  (Mhy^  21  Wall,  614,  the  supreme  court 
of  the  United  States  recognizes  the  doctrine  that  the  existence  of  a  cor- 
poration, whose  chartered  life  had  come  to  an  end  by  forfeiture  of  char- 
ter, or  lapse  of  time,  may  be  prolonged  by  statute  for  the  purpose  of  con- 
ducting pending  suits  to  judgment;  nor  was  the  idea  anywhere  enter- 
tained in  that  case,  as  intimated  by  defendant's  counsel,  that  it  would 
make  any  difference  whether  the  corporation  had  been  created  by  an  act 
of  congress  or  by  the  law  of  a  state  legislature.  If  the  statute  of  New  York 
was  in  contravention  of  any  law  or  policy  of  the  United  States,  there 
would  then  be  substantial  grounds  for  allowing  this  motion;  but  it  has 
not  been  shown,  nor  does  it  appear  to  be,  objectionable  in  l^is  respect. 

The  motion  to  dismiss  the  bill  is  therefore  ref'^sed;  and  the  motion 
on  behalf  of  the  complainant,  founded  on  the  defendants'  papers,  to 
substitute  the  consolidated  company  as  complainant,  is  granted,  although 
there  would  seem  to  be  no  valid  objection  to  prosecuting  the  suit  as  it 
now  stands  of  record,,  as  the  act  authorizing  the  consolidation  permits 
either  course  to  be  taken. 


Evans  et  ol.  v.  Lawton  d  al. 

{(HrtuU  Court,  E.  D,  MUaouri,  JV.  D.    March  6, 1888.) 

PsracxPAL   AND  Aqbkt— Contkact  of  Agenc7—Altbbatiok— Rights   of 
Agent's  Guarajntob. 

A  contract  of  agency  in  writing  provided  that  the  agent  was  to  conduct  a 
lumber-yard  for  the  principals,  they  to  supply  him  with  stock,  which  he  was 
to  seU;  sales,  however,  for  "cash  in  all  cases."  K.  indorsed  this  agreement, 
guarantying  the  ''due  performance"  by  the  agent  ''of  his  obligations  in  tfa» 
above  contract.  **  Shortly  after  the  yard  was  opened,  the  agent  began  selling 
on  credit,  and  continued  to  do  so  for  several  years,  when  he  defaulted.  The 
principals  not  only  knew  of  these  sales,  but  they  warned  the  agent  "to  be  cau- 
tious in  giving  credit,"  and  told  him  "to  watch  his  book-accounts,  and  keep 
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them  closely  collected. "  They  also  made  him  shipments  undfer  the  contract, 
which  they  authorized  him  in  express  terms  to  sell  on  credit.  Held,  that  the 
contract  of  employment  had  been  materially  altered,  and  that  the  guarantor 
was  discharged. ^ 

2.  Same— Liability  op  Guarantor— Construction  op  Contract. 

Where  the  contract  of  agency  makes  it  the  duty  of  the  agent  to  pay  over 
whatever  money  was  received  in  the  course  of  the  agency,  a  guaranty  of  the 
agent,  in  which  the  guarantor  agrees  generally  that  the  agent  will  duly  per- 
form all  the  obligations  imposea  upon  him  by  the  contract  of  emplovment, 
is  not  to  be  construed  as  an  assumption  by  the  guarantor  of  a  personal  liabil- 
ity in  any  event  for  all  money  received  by  the  agent,  and  not  accounted  for, 
simply  because  such  accounting  is  *' particularly ''  mentioned  in  the  instifument 
out  of  abundant  caution. . 

8.  Same— Liability  op  Agent  to  Principal— Accounting. 

Under  a  contract  of  agency  it  was  provided  that  the  a^ent  was  to  open  a 
yard  for  the  purpose  of  selling  the  principals'  lumber,  which  they  undertook 
to  supply  him,  and  which  he  was  to  sell  ^'for  cash  in  all  cases. "  The  agent 
was  to  account  for  the  wholesale  price  of  the  lumber,  for  his  services,  and  for 
all  expenses  of  running  the  vara,  including  freight,  and  he  was  to  receive 
whatever  the  lumber  sold  for  in  excess  of  the  wholesale  price  at  which  it  was 
billed  to  him.  Shortly  after  the  business  was  opened,  the  agent,  with  the 
knowledge  and  subsequent  ratification  of  the  principals,  made  sales  on  credit. 
Held,  on  an  accounting,  that  the  agent  was  entitled  to  credit  for  the  wholesale 
price  of  all  lumber  covered  by  outstanding  bills  as  to  which  he  had  exercised 
due  care  in  giving  time,  but  not  for  money  laid  out  by  him  for  taxes  and  in- 
surance. 

In  Equity. 

Frarik  Hagerman^  for  complainants. 

&moct  <fc  FettingiU,  for  respondents. 

Thayeb,  J.  This  is  a  bill  for  an  accounting,  brought  by  complain- 
ants against  defendant  I^wton,  who  at  one  time  acted  as  their  agent  in 
selling  lumber,  and  also  against  defendant  Kellogg,  who  assumed  the 
liability  of  a  guarantor  for  the  performance  by  Lawton  of  his  duties  as 
agent.  The  agreement  under  which  Lawton  acted  as  agent  was  entered 
into  December  3, 1880.  By  the  terms  of  the  agreement  Evans  &  Shep- 
I^rd  appointed  Lawton  their  agent  at  Memphis,  Mo.,  to  conduct  a  lum- 
ber-yard. They  aggreed  to  supply  the  yard  with  lumber,  laths,  shingles, 
doors,  etc. ,  which  Lawton  was  to  sell  for  account  of  Evans  and  Sheppard 
on  the  following  tefms,  to-wit,  sales  were  to  be  made  for  cash  in  all 
cases.  Lawton  was  to  render  full  and  true  accounts  of  all  sales  made, 
and  of  all  moneys  received,  and  on  the  15th  and  30th  days  of  each  month 
he  was  to  remit  to  Evans  <fe  Sheppard  whatever  moneys  were  in  his 
hands  received  from  the  sale  of  lumber,  etc.  Lawton  was  to  account  to 
his  principals  for  the  wholesale  price  of  the  lumber  shipped  to  him,  and 
for  his  services,  and  for  all  expenses  of  running  the  lumber-iard,  includ- 
ing freight,  he  was  to  receive  whatever  the  lumber  sold  for  in  excess  of  the 
wholesale  price  at  which  it  y^as  billed  to  him.  On  the  back  c  f  the  agency 
Contract  was  indorsed  the  following  guaranty: 

^In  consideratioo  of  Evans  &  Sheppard  now  entering  into  tie  above  con- 
tract, and  in  further  consideration  of  one  dollar  to  me  paid  by  f  lid  Evans  & 
Sheppard,  the  receipt  whereof  Is  hereby  acknowledged,  I  do  her  by  guaranty 


>&ee  note  at  end  of  oaso. 
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the  due  performanXM)  on  the  part  of  said  Ckorge  H.  Lawi;oit»  Senior/ of  his  ob- 
ligations in  the  above  eontiact,  and  particularly  that  he  shall  duly  account 
for  and  pay  over  to  said  Evans  &  Sheppard  all  moneys  which  shall  be  received 
by  or  paid  to  said  George  H.  Lawton,  Senior,  for  lumber  and  otlier  merchan- 
dise hereafter  furnished  by  Evans  &  Sheppard  and  sold  and  disposed  of  by 
said  Lawton,  Senior.  Signed  at  thesame  time  as  the  above  contract,  to  which 
this  guaranty  refers,  as  witness  my  hand. 

E Signed]  "A.  A.  KellOgq. 

Signed]  "L.  Mott." 

The  principal  question  for  determination  is  whether  Kellogg  has  been 
discfiarged  from  all  liability  by.  reason  of  a  change  in  the  terms  of  the 
agreement  between  Evans  &  Sheppard  and  the  their  agent,  tnade  with- 
out his  (Kellogg's)  consent.  The  agreement  required  sales  to  be  made 
for  ^^cash  in  all  cases."  Defendant  Kellogg  insists  thai  the  agreement 
was  subsequently  modified  without  his  knowledge  or  consent,  so  as  to 
permit  Lawton  to  sell  on  credit,  and  that  he  did  so  sell  to  a  large  extent. 
On  this  ground  he  founds  his  claim  to  be  discharged  from  allliability. 

Preliminary  to  a  discussion  of  the  main  issue  it  is  necessary  to  dis- 
pose of  some  incidental  questions.  It  is  suggested  by  complainants^ 
coupsel  that  Kellogg  has  not  pleaded  his  right  to  a  discharge  on  the 
ground  above  stated.  This  point,  I  think,  is  not  well  taken.  All  the 
facts  on  which  the  defense  depend  are  clearly  stated,  and  in  view  of  sdch 
facts,  and  other  matters  also  alleged,  defendant  Kellogg  asks  to  be  dis- 
charged without  day.  This  is  sufficient  to  render  the  defense  availa- 
ble. Furthermore^  it  is  said  that  "the  guaranty  was  twofold,"  and  that 
Kellogg  "absolutely  bound  himself  to  pay  all  money  received  by  Latv- 
ton,"and  the  case  of  Benjamin  v.  HiUidrd^  28  How.  149,  is  cited  in  sup- 
port of  the  position.  This  statement  is  rather  mystifying,  and  is  not 
elaborated.  The  case  cited  does  not  explain  what  is  meant.  In  that 
case  a  guaranty  was  given  which  counsel  insisted  should  be  read  in  the 
alternative  as  requiring  the  guarantor  to  stand  responsible  for  the  doing 
of  one  of  two  things.  The  court,  however,  construed  it,  not  in  the  al- 
ternative, but  as  requiring  the  performance  of  both  obligations.  I  fail 
to  see  that  the  case  referred  to  has  any  application  to  the  case  at  bar. 
The  guaranty  involved  in  this  case  is  one  by  which  Kellogg  agrees  gen- 
erally that  Lawton  wiU  duly  perform  all  the  obligations  imposed  upon 
him  by  the  contract  creating  the  agency,  and  particularly  that  he  will 
account  for  and  pay  over  all  money  received  for  lumber,  etc.  The  last 
clause  with  reference  to  accounting  for  and  paying  over  money  did  not 
impose  any  obligation  in  addition  to  that  imposed  by  the  first  clause  of 
the  guaranty.  As  the  agency  contract  made  it  the  duty  of  Lawton  to 
pay  over  whatever  money  was  received  from  the  sale  of  lumber,  (or 
rather  to  pay  over  the  wholesale  price,)  the  first  clause  of  the  guaranty 
was  as.efiectual  as  the  last  to  secure  the  performance  of  that  duty.  The 
last  clause  of  the  guaranty  was  really  unnecessary,  and  was  probably  in- 
serted, not  as  imposing  an  additional  obligation,  but  merely  out  of  abun- 
dant caution.  It  will  be  observed  from  the  form  of  the  guaranty  that 
the  guarantor  did  not  bind  himself  with  Lawton  to  discharge  all  or  ary 
of  the  duties  imposed  by  the  agency  contract.     He  guarantied  that  Law- 
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ton  would  duly  perform  all  of  the  obligations  assumed.  Kellogg^  un- 
dertaking  was  purely  collateral.  He  was  not  a  joint  promisor;  a^d  it 
goes  without  saying  that  he  was  only  bound  for  the  due  performance  by 
Lawton  of  the  precise  contract  to  which  the  guaranty  referred;  and  if 
that  has  been  changed  or  modified  to  any  extent  without  Kellogg's  con- 
sent, he  is  discharged.  Permission  given  by  the  complainants  to  their 
agent  to  sell  lumber  on  credit  to  any  extent,  instead  of  for  "cash  in  all 
cases,"  as  the  contract  originally  required,  would  clearly  discharge  the 
guarantor.  The  authorities  on  this  point  are,  of  course,  numwous.  I 
only  mention  MOler  v.  StewaH,  9  Wheat.  680;  Grant  v.  SmiUh,  46  N.  Y. 
93;  Baylies,  Sur.  260,  and  cases  cited. 

This  brings  me  to  the  main  controversy, — whether  the  agency  contract 
was  modified  by  the  parties  thereto  without  the  guarantor's  consent.  It 
appears  from  the  testimony,  without  contradiction,  that  a  large  quantity 
of  lumber  was  sold  by  Lawton  on  credit.  Such  sales  began  shortly  aito 
the  agency  was  established,  and  continued  for  a  period  of  several  years, 
and  until  the  agency  was  terminated.  During  aJmost  the  entire  period 
complainants  had  knowledge  that  he  was  selling  lumber  on  credit.  That 
they  had  such  information  appears  from  their  correspondence  at  an  early 
period  of  the  agency,  and  the  fact  is  otherwise  expressly  admitted  by 
them.  There  is  a  further  admission  by  the  complainants  that  in  some 
few  instances  they  expressly  authorized  sales  to  be  made  on  credit.  It 
is  also  admitted  by  one  of  the  complainants  that  in  conversation  with 
Lawton  he  told  him  that  "he  must  be  cautious  in  the  manner  in  which 
he  gave  credit,"  and  that  "he  must  watch  his  book-accounts,  and  keep 
them  closely  collected."  Complainant's  counsel  contends,  however,  that 
mere  knowledge  of  the  fact  that  sales  were  being  made  on  credit  is  some- 
thing entirely  different  from  a  formal  consent  given  that  sales  might  be 
so  made,  and  does  not  prove  an  alteration  of  the  contract.  In  this  he 
is  right.  The  obligation  to  sell  for  "cash  in  all  cases"  was  an  obligation 
assumed  by  Lawton.  If  he  violated  that  undertaking  in  some  instances, 
and  complainants  were  aware  of  the  &ct,  they  were  not  bound  to  termi- 
nate the  agency  on  that  account,  or  to  sue  him  for  a  breach  of  the  con- 
tract. They  had  a  right  to  overlook  occasional  violations  of  the  contract 
of  that  nature,  and  to  continue  further  business  relations  under  the  con- 
tract, and  by  so  doing  the  contract  was  not  altered,  or  the  guarantor  dis- 
charged. So  much  may  be  conceded.  Kirby  v.  Studebakevy  15  Ind.  45. 
But  in  this  case  the  evidence  shows  something  more  than  knowledge  on 
the  part  of  complainants  that  their  agent  was  selling  lumber  on  credit. 
In  the  light  of  the  testimony  it  will  not  do  to  say  that  they  were  merely 
passive  observers  of  occasional  or  repeated  violations  of  the  contract,  which 
they  were  privileged  to  overlook  without  impairing  their  right  to  hold 
the  guarantor.  Lawton,  as  before  stated,  made  a  practice  for  several 
years  of  selling  on  credit;  and  such  practice  was  not  only  known  to  the 
complainants,  but  on  certain  occasions  they  warned  him  "to  be  cautious 
in  giving  credit,"  and  "to  watch  his  book-accounts,  and  keep  them  closely 
collected."  Only  one  inference,  as  it  appears  to  me,  can  be  drawn  from 
such  a  course  of  dealing,  and  from  such  language,  and  that  is  that  they 
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were  willing  to  allow  him  to  sell  on  credit  if  he  exercised  caution,  and 
sold  to  trustworthy  persons,  and  was  vigilant  in  making  collections.  To 
this  extent,  in  my  judgment,  the  evidence  shows  that  the  contract  was 
modified  by  consent  of  the  parties  thereto.  Then,  9gain,  the  plaintiffs 
admit  that  on  several  occasions  they  in  express  terms  authorized  lumber 
to  be  sold  on  credit,  which  appears  to  have  been  consigned  to  Lawton  to 
be  sold  and  accounted  for  under  the  terms  of  the  agency  contract;  that 
is  to  say,  he  was  to  have  all  that  was  realized  over  and  above  the  whole- 
sale price  at  which  the  lumber  was  charged  to  him  by  complainants. 
This,  as  it  appears  to  me,  was  also  a  departure  by  consent  from  one  of 
the  provisions  of  the  contract,  which  required  sales  to  be  made  for ''cash 
in  aU  cases."  Upon  the  whole,  and  especially  in  view  of  the  general  per- 
mission which  seems  to  have  been  given  to  sell  to  trustworthy  persons  on 
short  credit,  I  conclude  that  Kellogg  cannot  be  held  under  his  guaranty. 
It  is  not  a  question  whether  he  was  prejudiced  by  the  manner  of  making 
sales,  but  whether  there  was  in  point  of  fact  such  change  assented  to  by 
the  complainants,  and  not  assented  to  by  Kellogg.  Of  this  I  entertain 
no  doubt,  and  accordingly  dismiss  the  bill  as  to  the  guarantor. 

From  what  has  been  said  it  follows  that  in  stating  the  account  between 
complainants  and  liawton  the  latter  should  be  given  credit  to  the  amount 
of  the  wholesale  price  of  all  lumber  covered  by  bills  now  outstanding  as 
to  which  it  appears  that  Lawton  exercised  due  care  in  extending  credit. 
He  is  not  entitled  to  any  credit  on  account  of  overcharges  on  lumber  con- 
signed to  him  by  the  plainiitTs,  as  there  is  no  evidence  of  any  such  over- 
charges. He  is  not  entitled  to  credit  on  account  of  taxes  and  insurance, 
as  those  were  expenses  of  the  business  which  he  assumed  to  pay  out  of 
his  profits.  With  respect  to  the  additional  credit  of  $100,  claimed  for 
the  two  lots  of  land,  it  is  suflScient  to  say  that  the  evidence  will  not  war- 
rant a  finding  that  they  were  worth  more  than  $400,  the  sum  already 
credited  on  that  account. 

A  final  decree  may  be  drawn  in  accordance  with  these  views,  and  sub- 
mitted for  approval;  or,  if  the  parties  fail  to  agree  in  stating  the  account, 
a  reference  will  be  ordered  to  a  master  to  state  the  same  as  herein  indi- 
cated. 

NOTE. 

Wbittbn  IN8TBUMBKT8— Altbbation.  A  material  alteration  of  a  contract  of  guar- 
anty wlU  release  the  gtirety.  Osborne  v.  Van  Houten,  (Mich.)  8  N.  W.  Rep.  77.  Ma- 
terial alteration  made  by  one  of  the  parties  without  knowledge  or  Consent  of  the  other, 
after  signing,  but  before  deliyery,  is  fataL  Pew  v.  Laughlin,  S  Fed.  Rep.  39.  No  re- 
covery can  be  had  on  a  promissory  note  that  has  been  materially  altered.  Bank  ▼.  Clark, 
(lowi)  1  N.  W.  Rep.  491,  even  though  innocently  done,  Davis  v.  Eppler,  (Kan.)  16 
Pao.  Rep.  798.  But  where  the  alterations  have  been  erased  before  transfer,  a  hwia 
fid&  holder  may  recover  thereon.  Shephard  v.  Whetstone,  (Iowa,)  1  N.  W.  Rep.  758. 
writing  chanfl^g  indorser  into  guarantor  is  material  alteration.  Belden  v.  Hann, 
(Iowa,)  15  N.  W.  Rep.  591.  Adding  seal  to  name  of  maker  is  material  where  it  affects 
nature  of  contract,  or  the  running  of  statute  of  limitations.  Rawson  v.  Davidson,  (Mich. ) 
14  N.  W.  Rep.  565.  Adding  figure  **7'»  to  indicate  rate  of  interest,  when  note  was  not 
to  bear  interest,  is  material,  Davis  v.  Henry.  (Neb.)  14  N.  W.  Rep.  628 :  or  adding.  ** after 
maturity  shall  draw  ten  percent,  interest,"  Wyerhauser  v.  Dun,  (N.  Y.)  2  N.  IS.  Rep. 
274;  or  erasing  "order*' and  inserting  "bearer"  after  execution,  Needles  v.  Shaffer, 
(Iowa,)  14  N.  W.  Rep.  129.  Alteration  of  note  by  being  signed  by  one  as  joint  maker, 
after  execution  by  the  original  maker,  is  material,  and  will  defeat  the  instrument.  Sul- 
livan V.  Rudisill,  (Iowa,)  18  N.  W.  Ren.  856.  Alteration  by  writing  in  place  of  pay- 
ment, is  material,  Charlton  v.  Reed,  (Iowa,)  16  N.  W.  Rep.  64;  Townsend  v.  Wagon 
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Co.,  (Neb.)  7  N.  W.  Rep.  274 ;  or  anj  alteration  of  the  contract  of  the  Indorser  in  a  part 
which  may  in  any  event  become  material,  is  fatal.  Id.  Where  a  contract  which  is  writ- 
ten on  same  pai>er  modifying  the  note  is  detached,  and  the  note  transferred,  this  is  a 
material  alteration,  and  there  can  be  no  recovery.  Davis  v.  Henry,  (Neb.)  14  N.  W. 
Rep.  528.  Where  a  material  alteration  is  apparent  on  the  face  of  a  promissory  note,  of- 
fered in  evidence,  the  question  as  to  whether  such  alteration  was  made  before  or  after 
the  execution  and  delivery  is  for  the  jury.  Bank  v.  Morrison,  (Neb.)  22  N.  W.  Rep.  783. 
Where  the  payee  of  a  note  altered  the  same  and  transferred  it  before  due  to  a  bonaflde 
purchaser,  it  was  held  that  such  alteration  vitiated  the  note,  and  there  could  be  no  re> 
covery  thereon.  Bank  v.  Shaffer,  (Neb.)  1  N.  W.  Rep.  980 ;  Horn  v.  Bank,  (Kan.)  4  Pac, 
Rep.  1022.  Adding  the  name  of  another  maker  to  a  note,  without  the  consent  of  those 
already  bound,  is  a  material  alteration.  Singleton  v.  McQuerrv,  (Ey.)  2  8.  W.  Hep.  652. 
Where  no  explanation  is  given  of  a  material  erasure  of  a  note  for  the  p^ment  of  money 
there  can  be  no  recovery  thereon.  Hood's  Appeal  (Pa.)  7  AtL  Rep.  187.  See,  also,  as 
to  what  is  a  material  alteration,  Coles  v.  Yoncs,  (Minn.)  10  N.  W.  Rep.  775;  Osgood  v. 
Stevenson,  (Mass.)  9  N.  B.  Rep.  825;  Crawford  v.  Bank,  (N.  Y.)  2  N.  E.  Rep.  881:  John- 
son  V.  Moore,  (Kan.)  5  Pac.  Rep.  406 ;  Stephens  v.  Davis,  (Tenn.)  2  S.  W.  Rep.  882.  Where 
a  promissory  note  has  been  rendered  void  by  a  material  alteration,  made  without  fraud- 
ulent intent,  the  payee  may  recover  upon  the  original  consideration,  and  may  establish 
the  Indebtedness  as  though  no  note  had  been  executed  therefor,  by  any  evidence  he  may 
have,  either  written  or  oral,  which  has  not  been  vitiated  by  the  alteration.  Gtordon  v. 
Robertson.  (Wis.^  4  N.  W.  Rep.  579;  Morrison  v.  Huggins,  (Iowa,)  Id.  854;  Sullivan  v. 
Rudisill,  (Iowa,)  18  N.  W.  Rep.  856.  Immaterial  alterations,  as  filling  blanks  in  a  contract 
with  the  name  of  the  party  tnereto,  will  not  avoid  the  contract,  not  changing  its  legnl 
effect.  Briscoe  v.  Revnolds,  (Iowa,)  2  N.  W.  Rep.  529 ;  Rowley  v.  Jewett,  (Iowa,)  9  N.  W. 
Rep.  358;  Canon  v.  (Jrigsby,  (111. J  6  N.  B.  Rep.  862;  Bank  v.  Carson,  (Mich.)  27  N.  W. 
Rep.  589.  An  interlineation  made  by  a  stranger,  of  the  words  **or  bearer^  after  the 
name  of  the  pc^ee,  in  a  note,  has  no  effect  upon  the  rights  or  liabilities  of  the  par- 
ties. Andrews  v.  Calloway,  (Ark.)  7  S.  W.  Rep.  449.  Figures  in  margin  of  promis- 
sory note  are  no  part  of  it,  and  alteration  does  not  vitiate.  Harvester  Co.  v.  McLean, 
(Wis.)  15  N.  W.  Re]^.  177 ;  and  it  has  been  held  that  obtaining  the  signing  of  another 
name,  as  co-surety  is  not  material  alteration,  and  will  not  relieve  the  first  surety. 
Ward  V.  Hackett,  (Minn.)  14  N.  W.  Rep.  578.  It  has  been  held  that  where  a  mortgage 
was  executed  by  husband  and  wife  of  her  land  for  the  accommodation  of  a  partner- 
ship of  which  the  husband  is  a  member,  and  as  security  for  the  payment  of  a  nego- 
tiable promissory  note  made  by  the  husband  to  his  partner,  and  indorsed  by  the  part- 
ner for  the  same  purpose,  and  to  which  note  the  partner^  before  negotiating  it,  adds 

lusba 


the  wife's  name  as  a  maker  without  the  consent  or  knowledge  of  herself  or  nusband, 
such  note  is  not  thereby  avoided  as  against  one  who,  in  ignorance  of  the  note  having 
been  so  altered,  lends  money  to  the  partnership  upon  the  security  of  the  note  ana 
mortgage.  Mersman  v.  Werges,  5  Sup.  Ct.  Rep.  65.  If  an  alteration  of  a  promissory 
note  18  not  material,  it  matters  not  with  what  intent  it  was  made,  for  under  no  cir- 
cumstances can  it  in  any  way  affect  the  liabilities  of  the  parties.  Fuller  v.  Qreen, 
(Wis.)  24  N.  W.  Rep.  907.  The  extension  by  alteration  of  the  time  of  payment  of  a 
promissory  note  is  not  such  an  alteration  of  the  note  as  will  avoid  it,  the  maker  being 
free  to  pay  the  note  on  or  before  such  day,  and  the  payee  being  restrained  from  com- 
pelling payment  before  that  time.  Drexler  v.  Smith,  80  Fed.  Rep.  754.  The  burden  of 
proof  as  to  an  alteration  is  upon  the  party  asserting  it.  Odell  v.  Gallup,  (Iowa,)  17  N. 
w.  Rep.  502:  Gordon  v.  Robertson,  (Wis.)4  N..W.  Rep.  579;  Cox  v.  Palmer,8  Fed.  Rep. 
16.  In  a  civil  action  a  preponderance  of  evidence  is  sul  that  is  necessary  to  establish  a 
fraudulent  alteration.    Coit  v.  Churchill,  (Iowa,)  16  N.  W.  Rep.  147.    See,  also,  on  the 

general  subject  of  the  alteration  of  written  instruments.  Sawyer  v.  Peny,  (Iowa,)  17 
'.  W.  Rep.  497;  Woodworth  v.  Anderson,  (Iowa,)  19  N.  W.  Rep.  296;  Scofield  v.  Ford, 
(Iowa,)  9N,  W.  Rep.  309;  Martin  v.  Insurance  Co.,  (N.  Y.)  5  N:  E.  Rep.  888;  Church  v. 
Fowle,  (Mass.)  6  N.  JE.  Rep.  764;  Martin  v.  Insurance  Co.  JN.  Y.)  5  N.  E.  Rep.  838;  Mar- 
tin V.  Mining  Co.,  (Nev.)  8  Pac.  Rep.  488;  Arguello  v.  Bours,  (CaL)  8  Pac.  Rep.  49; 
Pereau  v.  Frederick,  (Neb.)  22  N.  W.  Rep.  285. 
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Zeringub  V.  Texas  &  P.  R.  Co. 
{OvreuU  Court,  E.  D.  Louisiana.    March  10, 1888.) 

1.  Sfbcivio  Pkrformakcb— Stipulations  Outstdk  of  Contract.  • 

The  owner  of  some  land,  expropriated  for  a  railroad  sold  by  notarial  act 
the  land  to  the  company,  after  judgment,  for  the  amount  specified  in  the  con- 
demnation, the  railroad  undertaking  as  a  further  consideration  to  do  and  not 
to  do  certain  things  for  the  benefit  of  the  rest  of  vendor's  land.  Vendor  filed 
a  bill  for  specific  performance  and  damages  on  the  ground  that  the  railroad 
had  failed  to  carry  out  the  agreement.  The  bill  also  alleged  neglect  of  other 
considerations  assured  vendor  and  not  contained  in  the  decree  of  condemna- 
tion or  act  of  sale.  Held,  that  the  contract  between  vendor  and  the  railroad 
was  to  be  found  either  in  the  decree  or  the  act  of  sale,  and  that  all  the  allega- 
tions not  so  embodied  should  be  eliminated  from  consideration,  and  that  a 
motion  to  suppress  evidence  in  relation  to  these  allegations  should  be  granted. 

2l  Same— Requisites  of  Contract — Definitenbss. 

In  a  deed  of  sale  and  compromise  was  the  stipulation  that  the  vendee  or 
his  assigns  **  shall  build  and  keep  in  repair  such  bridges  as  may  be  necessan 
over  the  lands  herein  acquired.  ^  Held,  that  this  stipulation  was  too  indefi> 
nite  to  be  the  subject  of  a  bill  and  decree  for  specific  performance,  because 
there  was  no  sufficiently  defined  agreement  to  enforce.1 

8.  Same— Practice— Damages— Dismissal  of  Bill. 

Where  a  bill  in  the  federal  court  for  specific  performance  of  stipulations 
in  a  contract  fails  to  make  out  a  case  for  such  relief,  but  onl^  a  case  for  dam- 
ages for  breach  of  such  stipulation,  the  bill  will  not  be  retained  in  equity  to 
award  such  damages,  but  will  be  dismissed  without  prejudice  to  an  action  at 
law  on  the  same  cause  of  action. 

Bill  in  equity  for  specific  performance  and  damages. 

On  the  19th  of  March,  1870,  Camilla  Zeringue,  by  public  act,  do- 
nated to  the  New  Orleans,  Mobile  &  Chattanooga  Railroad  Company  the 
right  of  way  and  passage  over  and  through  his  plantation  lying  in  Jef- 
ferson parish,  and  said  company  thereupon  entered  upon  the  lands, 
and  constructed  thereon  the  road,  etc.  On  the  3d  of  May,  1870,»  the 
railroad  company  instituted  proceedings  to  expropriate  a  certain  portion 
of  said  plantation,  aggregating  192.10  acres*  A  decree  was  rendered  ex- 
propriating said  land  for  the  use  of  the  said  company,  condemning 
the  said  company  to  pay  therefor  the  sum  of  $4^^000,  and  also  to  build 
boundary  fences;  place  boundary  posts  or  stones;  to  drain  said  lands  for 
the  use  and  benefit  of  the  remaining  lands  of  Zeringue;  to  build  and 
keep  in  repair  bridges  across  the  drainage  canals;  and  to  maintain  a 
roadway  over  and  through  the  lands  expropriated  of  a  width  of  25  feet, 
free  access  to  and  use  of  same  being  reserved  to  said  Zeringue,  his  heirs 
and  assigns.  This  judgment  was  reversed  by  the  supreme  court  and 
case  remanded  for  a  new  trial.  On  the  19th  of  March,  1872,  a  second 
had  in  the  meanwhile  died,  in  order  to  avoid  further  litigation,  and  to 
decree  was  rendered  in  said  proceedings  expropriating  said  land,  con- 

I  Equity  will  not  specifically  enforce  a  contract  wanting  in  definiteness  or  mutuality. 
Bourget  v.  Monroe,  (Mich.)  25  N.  W.  Rep.  614;  Hall  ▼.  Loomis,  (Mich.)  80  N.  W.  Rep. 
374;  Moses  v.  McClain,  (Ala.)  2  South.  Rep.  741;  Redmagle  ▼.  SchmaLB,  (Iowa,)  88  N. 
W.  Rep.  865;  Durkee  v.  Cota,  (CaL)  16  Pao.  Rep.  6;  Fogg  v.  Price,  (Mass.)  14  N.  E. 
Rep.  741;  Appeal  of  Holthonse,  (Pa.)  12  Atl.  Rep.  840;  Magee  v.  McManus.  (CaL)  12 
Pao.  Rep.  451:  Johnston  v.  Trippe,  88  Fed.  Rep.  580;  Stembndge  v.  Stembridge,  (Ky.) 
7  S.  W.  Rep.  611 ;  GaUagher  v.  Gallagher,  (W.  va.)  5  S.  E.  Rep,  297 ;  Angel  t.  Simpson, 
(Ala.)  8  South.  Rep.  768 ;  DoiE  ▼.  Hopkins,  88  Fed.  Rep.  699. 
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demning  the  company  to  pay  therefor  the  sum  of  $29,000,  and  to  do 
and  permit  certain  things.  Thereupon  the  heirs  of  C.  Zeringue,  who 
settle  the  matter  at  issue,  entered  into  an  agreement  with  said  company 
evidenced  by  a  notarial  act  passed  May  25, 1872,  by  which  they  ceded, 
transferred,. and  assigned  to  said  company,  on  the  terms  and  conditions 
set  forth  in  said  judgment,  said  land  so  sought  to  be  expropriated  for  the 
consideration  of  $29,000,  and  the  further  consideration  that  the  said 
company  would  erect  boundary  posts  or  stones  at  least  100  yards  apart 
on  the  division  or  boundary  lines  of  said  land  expropriated;  a  boundary 
fence  along  the  whole  of  the  boundary,  from  the  river-bank  to  the  inter- 
section of  the  said  boundary  with  the  drainage  canais  on  said  planta- 
tion; and  that  the  said  heirs  and  their  assigns  should  have  free  ingress 
and  egress,  to  be  forever  maintained  to  and  from  the  said  plantation  and 
the  Mississippi  river,  and  the  usufruct  of  the  said  lands,  so  that  the 
drainage  canals  on  said  plantation  running  from  said  plantation  through 
the  conveyed  lands  should  in  no  manner  be  ever  obstructed;  and  a  road- 
way of  at  least  25  feet  along  the  canals  and  across  said  lands  so  con- 
veyed should  be  forever  reserved;  and  that  said  company  would  build 
and  keep  in  repair  bridges  over  and  across  the  drainage  canals, — ^all  of 
which  is  expressly  set  forth  in  said  act.  Further,  the  said  heirs  were 
particularly  induced  to  make  said  agreement  by  the  statements  publicly 
made  by  the  said  company,  and  specially  made  to  the  said  heirs  by  the 
said  company,  that  the  lands  sought  to  be  expropriated  were  designed 
for  and  would  be  used  for  the  terminus  of  said  company,  and  that  the 
company  would  immediately  erect  thereon  work-shops,  machine-shops, 
warehouses,  storehouses,  depots,  wharves,  etc.,  necessary  for  conducting 
the  business  of  the  company  at  such  terminus;  which  would  have  the 
effect  of  greatly  enhancing  the  value  of  the  remaining  lands  of  said  heirs. 
Thef  value  of  the  lands  conveyed  at  date  of  conveyance  was  $60,000. 
As  $29,000  was  the  amount  paid  in  cash,  it  follows  that  the  various 
considerations  for  which  the  conveyance  was  made  were  estimated  to  be 
equal  to  $31,000.  On  the  execution  of  the  said  deed  said  company  en- 
tered into  possession  of  said  land,  and  through  the  said  company  the 
Texas  &  Pacific  Railroad  Company  now  hold,  and  for  many  years  have 
held,  the  same,  subject  to  all  the  obligations  originally  assumed  by  and 
binding  on  the  said  New  Orleans,  Mobile  &  Chattanooga  Railroad  Com- 
pany. These  obligations  have  never  been  complied  with.  They  have . 
been  entirely  disregarded;  no  boundary  posts  or  stones  have  been 
erected;  an  insuflBcient  fence  was  constructed,  but  it  was  destroyed  by 
fire  a  number  of  years  since;  no  roadway  has  been  laid  out;  no  bridges 
built,  so  as  to  enable  the  owners  of  the  plantation  to  have  free  ingress 
and  egress;  no  drains  or  waterways  have  been  constructed,  and,  on  the 
contrary,  the  drains  and  canals  which  were  on  said  plantation  and  ex- 
tended through  said  land  expropriated  to  the  swamp,  have  been  ob- 
structed; and,  as  a  result  of  these  acts  of  nonfeasance  and  malfeasance, 
great  damage  has  resulted  to  the  owners  of  the  plantation,  to  the  extent 
of  at  least  $2,000  per  annum, — this  damage  resulting  principally  from 
want  of  drainage.  .  The  nature  and  extent  of  this  damage  is  shown  by 
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testimony  of  J.  F.  Zeringue,  Robert  Sharp,  J.  P.  Thompson,  and  M.  .J 
Ferguson.  One  witness  says  that  the  damages  caused  by  the  want  of 
drainage  is  the  total  ruin  of  the  plantation,  and  that  the  damage  so 
caused  in  a  single  year  amounted  to  $10,000.  Indeed,  it  is  known  of 
all  men  that  a  plantation  on  the  lower  Mississippi  is  utterly  valueless 
unless  it  is  properly  drained.  The  defendants  introduced  as  their  wit- 
ness H.  W.  B.  Smith,  an  engineer  in  their  employ.  He  says  the  open- 
ing in  the  road  ''struck  him  "  as  being  sufficient  to  carry  off  an  ordinary 
rain-fall;  that  with  a  drainage  machine  in  the  rear  of  the  place  powerful 
enough  to  draw  the  water  off  the  swamp  side  of  the  place,  the  water 
which  stood  on  the  river  side  of  the  track  would  flow  through  the  open- 
ings under  the  track,  and  also  go  back  to  the  rear.  Of  course  it  would, 
if  there  were  any  openings  at  all, — even  a  few  feet  wide  and  a  few  in* 
ches  deep;  but  ail  the  same  the  plantation  could  not  be  thereby  drained 
BO  as  to  be  cultivated.  The  ndlroad  runs  through  this  land  expropri- 
ated in  a  general  way  parallel  to  the  river;  the  road-bed  is  raised,  there 
are  no  culverts  at  all  along  the  entire  line, — some  6,950  feet, — and  only 
one  bridge, — No,  1,185, — the  ditch  which  it  crosses  being  about  18  feet 
wide.  There  is  another  bridge, — No.  1 ,  184, — but  this  is  a  bridge  in  the 
swamp  and  ih  the  woods;  it  is  not  in  the  cleared  plantation  at  all.  The 
counsel  for  the  defendants  asked  witness  about  bridgel ,  183.  The  witness 
replied  that  1,183  was  a  small  bridge  about  10  feet  long;  but  he  does  not 
say  that  this  opening  has  any  effect  whatever  in  draining  the  plantation. 
Mr.  Smith  has  calculated  that  these  openings  are  sufficient, with  the  aid 
of  a  draining  machine,  to  drain  the  water  resulting  from  an  ordinary 
rain-fall.  His  calculations  may  or  may  not  be  theoretically  correct,  but 
the  positive  fact  remains  that  the  plantation  is  not  and  has  not  for  many 
years  been  drained,  and  in  consequence  of  defective  drainage  cannot  be 
cultivated.  The  positive  fact  remains  that  the  drainage  power  of  the 
three  canals  which  drained  this  land  at  the  time  the  railroad  company 
acquired  this  land  has  been  diminished  at  least  50  per  cent.  These 
canals  are  obstructed  with  pilings,  etc.,  necessary  in  the^onstruction  of 
railroad  bridges,  and  choked  up  with  dirt  and  sand,  so  as  to  destroy  the 
drainage.  (Testimony  of  Zeringue,  Sharp,  and  Thompson.)  Repeated 
demands  were  made  on  the  railroad  company  to  comply  with  its  obli- 
gations, without  effect.  As  to  the  loss  resulting  to  the  complainants  in 
consequence  of  the  iailure  of  the  defendant  to  make  its  terminus  on  the 
land  expropriated,  and  there  construct  its  depots,  store-houses,  ware- 
houses, machine-shops,  etc.,  it  is  difficult  to  fix  the  amount  accurately. 
If  the  agreement  had  been  carried  out,  it  is  clear  that  the  value  of  the 
plaintiff's  lands  would  have  been  greatly  enhanced.  It  is  shown  beyond 
doubt,  by  the  testimony  of  Zeringue  and  Illsley,  that  this  agreement 
was  entered  into,  and  constituted  a  portion  of  the  consideration  for 
which  the  said  lands  were  originally  conveyed;  and  it  also  appears  from 
the  petition  of  the  railroad  company  for  the  expropriation.  The  land 
was  worth  $60,000  at  the  date  of  the  original  conveyance,  and,  only 
$29,000  being  paid  in  cash;  it  must  have  been  considered  that  the  en^ 
hancement  would  amo^t  to  at  least  $31,000* 
v.34F.no.4 — 16 
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Leonardj  Marks  &  Bruenn^  for  plaintiff. 
Howe  &  Prentiss,  for  defendant. 

Pardee,  J.  The  foregoing  is  the  statement  of  facts  as  made  and 
claimed  by  the  counsel  for  plaintiff,  and,  although  incorrect  in  several 
points,  for  the  purposes  of  this  present  case,  and  this  case  only,  may  be 
taken  as  correct  in  every  particular.  It  is  well  settled  that  all  rep- 
resentations, declarations,  and  considerations  passing  between  the  parties 
prior  to  the  reduction  of  a  contract  to  writing  are,  in  the  absence  of 
frauds,  merged  in  the  written  contract  or  deed  of  the  parties;  and  to  the 
written  contract  alone  can  we  look  in  order  to  find  what  the  parties  have 
obligated  themselves  to  do  or  not  to  do.  The  contract,  then,  in  this  case 
is  to  be  found  either  in  the  consent  judgment  and  decree  entered  into  and 
rendered  in  the  Second  judicial  district  court  of  Jefferson  parish,  or  in 
the  notarial  act  passed  before  Guyal,  notary,  in  pursuance  of  said  judg- 
ment, or  in  both.  This  eliminates  from  this  case  all  consideration  of 
that  part  of  the  bill  relating  to  representations  and  considerations  that 
the  lands  sold  and  conveyed  were  to  be  used  as  a  terminus  of  the  rail- 
road, and  the  location  of  shops  and  warehouses,  and  a  town  or  city, — 
all  to  the  enhancement  in  value  of  the  other  lands  of  the  plaintiffs.  And 
the  motion  to  suppress  the  evidence  in  relation  to  this  subject  should  be 
granted. 

An  examination  of  both  of  the  aforesaid  contracts  shows  that  the  ob- 
ligations assumed  by  the  New  Orleans,  Mobile  &Xhattanooga  Railroad 
Company  were  as  follows:  (1)  To  pay  the  price;  (2)  to  cause  boundary 
posts  or  stones  to  be  placed  at  a  distance  of  100  yards  between  the  prop- 
erty acquired  and  the  remainder  of  the  Zeringue  plantation;  (3)  to  cause 
to  be  erected  along  the  boundary  line,  from  the  river  to  the  intersection 
with  the  draining  canal,  a  division  fence;  (4)  to  build  and  keep  in  re^ 
pair  such  bridges  as  may  be  necessary  over  the  lands  thus  acquired;  (6) 
to  pay  a  proportion  of  the  taxes,  and  all  costs  of  court.  The  vendors 
(present  plaintilfe)  reserved  in  favor  of  the  remaining  Zeringue  planta- 
tion certain  rights  and  privil^es  in  the  nature  of  servitudes  on  the  lands 
conveyed,  to- wit,  free  ingress  and  egress  to  the  river  over  the  batture  and 
wharves  of  said  company;  the  free  use  and  usufruct  of  the  lands,  so  that 
the  draining  canal  running  through  the  said  lands  should  in  nowise  be 
obstructed;  and  a  road  at  least  25  feet  wide  along  the  said  draining 
canal.  There  is  no  question  that  the  price,  taxes,  and  costs  of  court 
were  paid  as  agreed.  The  contract  provides,  as  to  the  boundary  stones 
and  division  fence,  nothing  as  to  maintaining  them,  but  that,  if  the 
vendee  failed  to  erect  the  stones  or  fence  within  the  delay  stipulated, 
then  that  the  vendors  were  authorized  to  have  the  same  done  at  the  ex- 
pense of  the  vendee,  who  should  be  bound  to  pay  the  same.  The  serv- 
itude reserved  in  favor  of  the  Zeringue  plantation  allowing  free  ingress 
and  egress  to  the  river  front  over  the  batture  and  wharves  of  the  railroad 
company,  has  not  been  denied  to  the  plaintiffs,  and  there  is  no  com- 
plaint on  this  point.  The  provision  in  the  deed  and  compromise  judg- 
ment reserving  a  servitude  in  fiEivor  of  drainage  is,  in  terms,  as  follows: 
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"That  the  said  plantation  of  the  vendors  shall  have  forever  the  free  use 
and  usufruct  of  the  lands  thus  sold  and  conveyed  to  the  said  company, 
so  that  the  draining  canal  of  the  said  vendors  running  through  the  said 
lands  shall  in  nowise  be  obstructed."  By  this  stipulation  the  vendee  did 
not  undertake  or  agree  to  construct  nor  to  keep  open  any  drainage  canal, 
but  did  agree  to  permit  the  vendors,  and  their  successors  in  the  owner- 
ship of  the  Zeringue  plantation,  to  keep  open  and  unobstructed  the  said 
drainage  canal.  Neither  the  bill  nor  the  evidence  shows  that  this  right 
to  open  and  keep  unobstructed  the  said  drainage  canal  has  ever  been 
hindered  or  denied  by  the  defendants  or  by  their  grantors,  and  the  same 
may  be  said  as  to  reservation  of  a  road  along  the  canal.  It  remains, 
then,  that  the  only  stipulation  in  the  said  deed  and  compromise  judg-  . 
ment  that  the  vendee  or  his  assigns  should  perform  any  act  or  thing  re- 
maining unperformed,  is  the  stipulation  that  they  "shall  build  and  keep 
in  repair  such  bridges  as  may  be  necessary  over  the  lands  herein  ac- 
quired." This  stipulation  is  too  indefinite  to  be  the  subject  of  a  bill 
and  decree  for  specific  performance,  for  there  is  no  sufficiently  defined 
agreement  to  enforce.  The  bridges  to  be  built  and  kept  in  repair,  as  td 
size,  capacity,  construction,  and  place  are  all  to  be  determined  by  neces- 
sity, and  the  necessity  of  one  time  may  not  be  the  necessity  of  another. 
For  the  text-book  law  on  this  subject  see  Pom.  Spec.  Perf.  §§  5,  6.  • 

There  seems  to  be  no  case  here  for  a  specific  performance,  and  it  seems 
to  be  also  no  case  for  equitable  relief.  The  learned  counsel  for  plain- 
tiffs, however,  contend  that  although  no  specific  performance  can  be  de- 
creed on  the  case  made,  yet  the  case  is  one  of  equitable  cognizance,  and 
that  the  court  can  and  should  award  full  compensation  in  damages. 
Counsel  rely  on  6  Wait,  Act.  &  Def.  p.  831,  §  3,  where  it  is  said: 

"It  is  now  well  settled  that  where  a  court  of  equity  clearly  has  jurisdiction 
of  the  subject  of  controversy,  jurisdiction  for  compensation  or  damages  will 
always  attach  where  it  is  ancillary  to  the  relief  prayed  for.  Thus,  when  the 
court  has  jurisdiction  of  the  case,  and  it  is  a  case  proper  for  specific  perform- 
ance, it  may*  as  ancillary  to  specific  performance,  decree  compensation  or 
damages.  *  •  *  Compensation  is  to  be  awarded  when  it  appears  from  a 
view  of  all  the  circumstances  of  the  particular  case  it  will  subserve  the  ends 
of  justice." 

This  authority  does  not  sustain  the  claim  for  damages  in  this  cause, 
because,  as  I  have  shown,  it  is  not  a  case  proper  for  specific  perform- 
ance, and  more  particularly  because  this  court,  as  a  court  of  equity,  does 
not  have  clear  jurisdiction.  Section  723,  Rev.  St.  U.  S.  provides  that 
"suits  in  equity  shall  not  be  sustained  in  either  of  the  courts  of  the 
United  States  in  any  case  where  a  plain,  adequate,  and  complete  rem- 
edy may  be  had  at  law."  Under  no  head  of  chancery  jurisdiction  can  a 
court  of  the  United  States  sustain  a  bill  in  equity  to  obtain  only  a  decree 
for  the  payment  of  money  by  way  of  damages  when  the  like  amount  can 
be  recovered  at  law.  See  Parkereburg  v.  Brovm,  106  U.  S.  500,  1  Sup. 
Ct.  Rep.  442;  Ambler  v.  ChoteaUy  107  U.  S.  586,  1  Sup.  Ct.  Rep.  556; 
LUchfidd  V.  BaUou,  114  U.  S.  190,  5  Sup.  Ct.  Rep.  820;  Bvaard  v.  Hems- 
Urn,  119  U.  S.  352, 7  Sup.  Ct.  Rep.  249.     The  complainants'  whole  case 
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under  the  bill  and  evidence  looks  to  a  money  decree  sa  the  only  ade- 
quate relief  attainable,  for  it  is  made  up  almost  entirely  of  injuries  suf- 
fered, and  damages  therefrom.  A  court  of  law  can,  as  well  as,  if  not 
better  than,  a  court  of  equity,  assess  any  and  all  damages  the  plaintiffe 
are  entitled  to  recover  in  the  premises;  and  a  judgment  for  damages  in 
money  furnishes  to  the  plaintiffs  a  plain,  adequate,  and  complete  rem- 
edy. 

A  decree  will  be  entered  dismissing  complainants'  bill  with  costs,  but 
without  prejudice  to  the  right  to  proceed  at  law  on  the  same  grounds  of 
action* 


Beers  et  at.  v.  Wabash,  St.  L.  &  P.  Ry.  Co.  (Ghicaqo,  B.  &  Q.  By. 

Co.,  Intervenor.) 

(dreuU  Court.  JIT.  D.  lUmaii.    March  14, 1888.) 

1.  Carriers— Common  Carribrs  ov  Goons— RBcsivBRS—DimBB—BoYOOTTS 

AND  Strikes. 

The  petition  of  the  Chicago,  Burlington  &  Quincv  Railwa^^  Company,  inter- 
venor in  the  Wabash  Case,  represented  that  the  receiver  appointed  by  the  court 
had  issued  an  order  in  violation  of  his  duties  as  a  common  carrier,  and  of  a 
custom  prevailing  between  the  two  roads,  instructing  bis  agents  and  subordi- 
nates to  receive  no  more  through  freight  cars  of  the  petitioner,  and  that,  in 
gursuance  of  such  order,  freight  of  that  character  ofrered  by  the  petitioner 
ad  been  refused,  although  the  proper  and  usual  tender  of  expense  bills  had 
been  made  with  the  offer.  It  also  alleged  that  Uie  Brotherhood  of  Locomotive 
Engineers  had  commanded  a  strike  on  petitioner's  road,  and,  in  order  to  boy- 
cott it,  had  issued  instructions  to  its  members  on  the  Wabash  and  other  con- 
necting systems  not  to  handle  any  of  petitioner's  freight  The  prayer  was 
for  a  peremptory  order  on  the  receiver  to  compel  him  to  take  such  freight, 
for  an  injunction  on  the  Brotherhood  to  prevent  it  from  interfering  with  the 
Wabash  engineers,  and  for  a  rule  on  the  officers  of  the  Brotherhood  to  show 
cause  why  they  should  not  be  punished  for  contempt.  The  answer  of  the 
receiver  admitted  the  issuance  of  the  order  complained  of,  but  set  out  that  it 
was  intended  to  be  temporary  only,  and  was,  as  a  matter  of  fact,  rescinded  two 
days  after  the  petition  was  filed,  and  another  order  made  establishing  inter- 
course on  the  old  basis,  and  that  this  order  was  meant  to  be  permanent  It 
was  denied  that  the  receiver  or  any  of  his  engineers  had  been  interfered  with 
in  any  manner  by  the  Brotherhood,  or  that  the  first  order  was  promulgated 
under  moral  duress  of  that  association.  '  Held,  that  the  objectionable  order 
having  been  permanently  rescinded,  and  no  interference  by  the  Brotherhood 
having  been  proven,  neither  the  peremptory  order,  nor  the  injunction,  nor 
the  rule  asked  for  should  issue,  but  that  the  petition  should  remain  on  file 
for  further  action  should  any  occasion  therefor  arise, 
d.  Bamb. 

The  fact  that  a  railroad  is  in  the  custody  of  the  court  does  not  render  the 
receiver  appointed  by  the  court  any  the  less  a  common  carrier,  and  he  cannot, 
as  such  carrier,  refuse  to  receive  from  and  deliver  to  a  connectii  g  road  loaded 
or  empty  freight  cars  of  that  company  because,  by  doing  so,  bis  own  road 
may  become  involved  in  a  strike  of  locomotive  engineers,  wb  >se  associates 
have  ''gone  out"  on  such  connecting  road,  and  who  are  attei]|pting  to  boy< 
cott  it. 
3.  Sake— Employes  of  Receiver— Rights  and  Liabilitibb. 

While  the  locomotive  engineers  of  a  railroad  in  the  hands  of  receiver  can- 
not be  compelled  by  the  court  having  the  road  in  custody  to  emain  in  the 
service  of  the  receiver,  neither  they,  nor  the  "Brotherhood"  :>  which  they 
belong,  will  be  permitted  to  interfere  with  or  disturb  ^hp  rAr£iye|  or  his  subor< 
dinates  in  the  possession  and  operation  of  the  property. 
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In  Equity.  In  re  petition  of  the  Chicago,  Burlington  &  Quincy  Rail- 
road Company.. 

Wirt  DejOer  and  Henry  Crawford,  for  intervenor. 

Mam^  IdfiJColn  &  Becde^  and  George  W.  Smihy  for  receiver. 

Gbesham,  J.  The  Chicago,  Burlington  &  Quincy  Railroad  Company, 
with  leave  of  the  court,  filed  its  petition  in  this  suit,  charging  that  until 
a  recent  date  the  receiver  of  the  Wabash  property  freely  interchanged 
cars  with  the  petitioner,  and  all  other  companies  having  lines  of  road 
entering  the  city  of  Chicago;  that  on  the  6th  of  March  the  petitioner 
tendered  to  the  receiver's  usual  agent,  at  the  usual  place  of  delivery  at 
Chicago,  eight  cars  loaded  with  grain,  the  same  being  destined  for  de- 
livery at  points  on,  or  to  be  shipped  over  the  lines  in  the  receiver's  cus- 
tody; that  some  of  these  cars  belonged  to  the  petitioner,  some  to  other 
companies,  and  one  to  the  receiver,  and  all  were  loaded  for  continuous 
passage,  either  at  points  in  Illinois,  and  destined  to  points  outside  of  that 
state,  or  loaded  at  points  outeide  of  the  state  of  Illinois,  and  destined  for 
continuous  passage  to  points  within  the  state,  the  proper  expense  bills 
being  tendered  to  the  receiver's  agent,  who,  acting  under  express  orders 
of  the  receiver,  refused  to  receive,  transport,  or  deliver  such  cars,  or  any 
others;  that  this  action  of  the  receiver's  agent  was  in  obedience  to  instruc- 
tion&  ftom  the  receiver  directing  his  agents  and  employes  to  receive  no 
loaded  cars  from,  and  to  deliver  no  loaded  cars  to,  the  petitioner,  and 
to  cease  all  traffic  relations  with  it;  and  that  the  receiver's  agents  at  other 
points  of  junction  of  the  railways  under  his  charge  and  those  of  petitioner, 
when  applied  to,  informed  the  agents  of  the  petitioner  that  they  were 
under  specific  orders  to  neither  ddiver  to  nor  receive  from  the  petitioner 
cars  loaded  with  fi^ight.  The  petition  further  charges  that  the  receiver's 
agents  and  employes  gave  as  the  sole  reason  for  refusing  to  so  interchange 
freight  that  the  receiver's  switching  and  other  engineers  had  notified  him 
that  they  would  handle  no  freight  cars  coming  from  or  going  to  the  lines 
of  the  petitioner;  that  such  engineers  belonged  to  the  Brotherhood  of  Lo- 
comotive Engineers,  whose  grand  chief  engineer,  or  Committee  of  Griev- 
ance, had  notified  aJl  engineers  belonging  to  such  Brotherhood  to  refuse 
to  handle  cars  coming  from  or  going  to  the  petitioner,  and  that  in  com- 
pliance vnth  this  action  of  such  engineers  the  receiver  had  issued  the 
instructions  already  named;  that  the  Brotherhood  of  Locomotive  Engi- 
neers have  secretly  resolved  that  a  boycott  shall  be  put  into  effective  force 
against  the  petitioner  over  all  its  system,  and  all  intercourse  or  exchange 
of  cars  between  it  and  other  connecting  railroads,  including  the  lines  in 
the  custody  of  this  court;  that  P.  M.  Arthur,  as  the  chief  executive  offi- 
cer of  the  Brotherhood,  has  been  in  Chicago  for  10  days,  giving  aid  and 
direction  to  the  members  of  the  Brotherhood;  and  for  the  purpose  of  in- 
juring the  petitioner's  business,  and  rendering  it  impossible  for  it  to  'dis- 
charge its  duties  as  a  carrier,  he  has  issued  instructions  to  the  members 
of  the  Brotherhood  employed  by  the  receiver  not  to  allow  their  engines 
to  be  used  in  hauling  cars  going  to  or  coming  from  the  petitioner's  line 
of  railroad;  and  that  the  action  of  the  receiver  and  his  subordinates,  in 
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refusing  to  exchange  loaded  freight  cars  with  the  petitioner,  was  the 
result  of  moral  duress  thus  created  by  the  Brotherhood,  including  the 
engineers  in  the  receiver's  service.  The  prayer  of  the  petition  is  that  a 
peremptory  order  be  issued  directing  and  requiring  the  receiver  and  his 
subordinates  to  interchange  business  with  the  petitioner  according  to 
usage;  and  to  a'bstain  fi'om  the  declared  policy  of  non-intercourse  with 
the  petitioner;  also  that  the  Brotherhood  of  Locomotive  Engineers,  its 
oflScers,  agents,  and  committees,  be  enjoined  from  issuing  any  orders  or 
instructions  to  any  of  the  engineers  in  the  service  of  the  receiver  as  to 
what  cars  they  shall  haul  over  the  Wabash  tracks,  and  that  such  associ- 
ation and  its  officers,  and  ecspecially  P.  M.  Arthur,  be  required  to  show 
cause  why  they  should  not  be  punished  for  contempt  m  interfering  with 
the  property  in  the  custody  of  the  court. 

The  receiver's  answer  admits  the  existence  of  the  usage  of  interchang- 
ing loaded  cars  between  himself  and  the  petitioner,  but  avers  that  such 
interchange  has  been  small;  the  receiver's  receipts  theijefrom  during 
the  month  of  January  being  less  than  $500.  The  answer  avers  that 
the  petitioner  owns  and  operates  a  system  of  railways  occupying  much 
of  the  territory  tributary  to  the  lines  of  the  Wabash  Company,  and  that 
the  two  systems  are  directly  competitive  at  many  important  points.  The 
answer  admits  that  the  receiver's  agents  declined  to  receive  and  haul  the 
eight  cars  tendered  as  stated  in  the  petition;  but  avers  that  at  the  time 
of  such  tender  and  refusal  the  receiver  had  issued  no  orders,  and  given 
no  instructions  whatever  to  his  agents  or  employes,  with  respect  to  the 
interchange  of  business  with  the  petitioner;  but  admits  that  on  the  day 
following  such  tender  and  refusal  the  receiver  issued  instructions  to  his 
agents  to  receive  no  cars  of  the  petitioner  for  the  present,  but  to  transfer 
from  the  cars  of  the  petitioner  all  freight  tendered  to  the  Wabash,  and 
to  take  no  freight  originating  on  the  petitioner's  system,  except  as  local 
freight.  These  instructions  were  issued,  the  answer  avers,  because  there 
was  danger  that  a  continuance  of  interchange  of  business  would  cause  the 
Wabash  engineers  to  leave  the  receiver's  employment,  and  thus  inflict 
great  injury  upon  the  property  in  his  custody;  that  the  instructions  were 
for  only  a  temporary  suspension  of  interchange  of  cars  between  the  re- 
ceiver and  the  petitioner,  and  that  the  receiver  never  announced  any  ab- 
solute and  permanent  policy  of  non-intercourse;  that  on  the  10th  of 
March  (two  days  after  the  petition  was  filed)  the  receiver  promulgated  ta 
the  officers  and  employes  in  his  charge  the  following  order: 

"All  orders  and  directions  heretofore  given  by  me,  or  by  any  officer  or  agent 
of  this  road,  which  have  been  understood  as  limiting  the  interchange  of  cars 
or  traffic  with  the  Chicago,  Burlington  &  Quincy  Railroad,  or  any  of  the  roads 
in  that  system,  are  hereby  rescinded..  The  business  of  receiving  and  exchange 
ing  cars  and  traffic  by  this  road  with  the  C.  B.  &  Q.  Bailroad  Company,  and 
all  of  the  roads  of  that  system,  will  go  on  upon  the  same  terms  and  conditions 
as  those  upon  which  similar  business  is  done  by  this  road  with  other  connect- 
ing railroads. " 

It  is  averred  in  the  answer,  and  by  the  receiver  and  his  counsel  in 
open  court,  that  this  order  will  be  enforced  in  the  future.     It  is  further 
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averred  that  the  receiver  consulted  no  one  exisept  his  subordinates  as  to 
the  propriety  of  issuing  and  enforcing  the  rescinded  instructions;  and 
that  he  has  had  no  communication  or  conversation  with  P.  M.  Arthur, 
or  any  one  representing  him,  respecting  the  operation  of  the  Wabash  Rail- 
way;  and  it  is  denied  that  the  receiver  has  acted  under  moral  duress  ex- 
ercised by  P.  M.  Arthur,  or  anybody  representing  or  connected  with 
him,  or  that  Arthur  has  ever  in  any  manner  obstructed  the  management 
or  operation  of  the  property  in  custody  of  the  court.  The  answer  con- 
cludes with  the  statement  that  the  receiver  believes  this  proceeding  was 
originated,  not  so  much  from  a  desire  to  procure  a  res\imptjon  of  the  un- 
important traffic  of  the  petitioner  with  the  respondent,  as  in  the  hope  that 
the  filing  of  the  petition,  and  action  thereon,  would  render  the  receiver 
incapable  of  managing  the  Wabash  property,  and  that  a  large  amount 
of  the  business  now  done  by  it  would  go  to  the  petitioner  as  a  compet- 
itor. 

Although  the  property  of  the  Wabash  Company  is  in  the  custody  of 
the  court,  it  is  operated  by  the  receiver  as  a  common  carrier.  His  rights 
and  duties  are  those  of  a  carrier.  He  is  bound  to  afford  to  all  railroad 
companies  whose  lines  connect  with  his  equal  facilities  for  the  exchange 
of  traffic.  It  is  his  duty  to  receive  from  and  deliver  to  other  connecting 
roads  both  loaded  and  empty  cars.  He  cannot  discriminate  against  one 
road  by  maintaining  a  policy  of  non-intercourse  with  it.  More  need  not  be 
said  on  this  question,  as  the  receiver  has  wisely  rescinded  the  instructions 
which  discriminated  against  the  petitioner,  and  declares  he  has  no  purpose 
or  desire  to  deny  to  the  petitioner  any  of  its  legal  rights.  '  Although  the 
petitioner  has  accomplished  its  chief  purpose  in  invoking  the  aid  of  the 
court,  it  is  urged  by  its  counsel  that  persons  belonging  to  the  Brother- 
hood of  Locomotive  Engineers,  and  especially  P.  M.  Arthur,  who  is  the 
chief  officer  of  that  organization,  have  interfered  with  the  receiver  and  his 
subordinates  in  the  management  of  the  Wabash  property,  and  that  they 
should  be  punished  for  their  illegal  and  contumacious  conduct.  The  re- 
ceiver and  his  counsel  make  no  such  complaint.  On  the  contrary,  the 
receiver  declares  that  there  has  been  no  such  interference  with  him. 
While  the  affidavits  submitted  in  support  of  the  petition  show  that  Mr. 
Arthur  sent  a  telegraphic  message  to  the  engineers  of  the'  Union  Pacific 
Railroad  Company  at  Omaha,  directing  them  to  haul  no  cars  of  the  peti- 
tioner, it  does  not  fairly  appear  from  the  evidence  that  the  engineers  in 
the  service  of  the  receiver  received  such  orders  by  telegraph  or  otherwise. 
For  the  present  it  is  sufficient  to  say  that  the  court  will  protect  the  prop-, 
erty  of  the  Wabash  Company  in  its  custody.  The  employes  of  the  re- 
ceiver cannot  be  obliged  to  remain  in  his  service  against  their  will,  but 
neither  they  nor  others  will  be  permitted  to  interfere  with  or  disturb  the 
receiver  or  his  subordinate  in  the  possession  and  operation  of  the  prop- 
erty in  his  custody.  Lawless  interference  with  thd  receiver  and  his  em- 
ployes in  the  discharge  of  their  duty  will  not  be  tolerated.  It  is  proper 
to  state,  however,  injustice  to  the  Wabash  engineers,  that  they  do  not 
desire  to  maintain  an  attitude  of  defiance  to  the  law,  and  that  they  are 
now  willing  to  aid  the  receiver  in  the  lawful  and  successful  administra- 
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tion  of  his  trust.  The  receiver's  answer  renders  it  unnecessary  for  the 
court  to  do  more  than  direct  that  the  petition  remain  on  file  for  future 
action  should  there  be  occasion  for  it. 


Hoffman  v.  Bullock  et  al. 

(CfircuU  Court,  S.  D.  ITeto  York.    March  18. 1888.) 

Odrforattoits— Officbrb  Aim  Agents— FsAUDULEHt  Combinatioks— ^Rtghtb 
of  Third  Parties. 

An  assignee  for  a  valuable  consideration  of  all  the  claims  and  rights  of  ac- 
tion at  law  or  in  equity  of  a  corporation  against  its  former  directors  and  trus- 
tees, who,  by  a  fraudulent  combination  with  outsiders,  succeeded  in  wreck- 
ing the  concern,  and  appropriating  its  property  to  themselves,  and  who.  by 
collusion  and  malpractice,  secured  the  dismissal  of  dona ,/!ci«  suits  instituted  by 
the  corporation  against  themselves  to  recover  the  property,  has  no  standinff 
in  a  court  of  equity  as  against  such  trustees,  in  the  absence  of  aUegation  ana 
proof  that  he  is  a  creditor  or  stockholder  of  the  corporation* 

In  Equity.     On  demurrer  to  bill. 
B,  (7.  Chetwood,  for  complainant. 
Charles  Sherwood^  for  respondente. 

Lacjombe,  J.  The  complainant  avers  that  the  defendants,  heretofore 
directors  and  trustees  of  the  ^tna  Axle  &  Spring  Company,  a  Connect- 
icut corporation,  did,  by  a  fraudulent  and  corrupt  combination  with 
outside  parties,  carry  out  a  secret  conspiraby  to  wreck  the  company; 
that  they  misappropriated  its  funds  and  property  to  their  own  use,  and 
defrauded  and  despoiled  its  creditors  and  stockholders,  realizing  by  their 
misappropriation  upwards  of  $175,000  of  the  assets  of  said  company; 
that  the  company  has  attempted,  in  good  faith,  to  recover  the  moneys 
thus  misappropriated,  by  causing  actions  for  the  same  or  some  part 
thereof  to  be  brought  in  its  behalf  against  some  of  the  defendants;  but 
"by  collusion  and  malpractice  said  suits  have  been  dismissed,  discon- 
tinued, or  otherwise  corruptly  disposed  of  to  the  great  injury  of  the  com- 
pany, its  creditors,  and  stockholders."  The  bill  then  avers  that  com- 
plainant is  "assignee  for  a  valuable  consideration  *  *  *  of  all  and 
singular  its  claims,  demands,  and  rights  of  .action,  *  ♦  *  either 
in  law  or  in  equity,  against  the  defendants.''  By  such  an  assignment 
complainant  obtained  no  proper  title  to  institute  such  a  suit  as  this. 
Ch-aham  v.  Railroad  Cb.,  102  U*  S.  148.  It  was  claimed  on  the  argu- 
ment that  he  is  a  creditor  and  a  stockholder  of  the  company.  There  is  no 
such  averment  in  the  bill.  If  he  has  rights  in  that  character  he  may  no 
doubt  avail  of  them,  but  he  has  not  set  out  any  such  cause  of  action  in 
this  bill.  • 

The  demurrer  is  sustained,  with  leave  to  amend  the  bill. 
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Cook  et  al.  v.  Cook  d  aL 
((HrcuU  Court,  S,  D.  New  York.    March  17. 1888.) 
BxscTrroBS  and  ADMnnsTBATOBa— Ihyibstmbktb— Ik  Boirofl  ov  Fo&btok  Oob- 

FOBATION. 

An  investment  of  trust  funds  by  a  New  York  administrator  with  the  will  an- 
nexed, in  mortgage  bonds  of  a  Pennsylvania  corporation,  made  without  order. 
of  court,  is  not  good  as  against  the  New  York  beneficiaries;  and  if  such  bonds 

grove  to  be  worthless,  the  administrator,  or,  he  being  dead,  his  estate  in  the 
ands  of  his  sole  legatee  and  devisee,  is  liable  for  the  loss. 
Bamb— Waste— LiABiLiTT  of  Executob's  Estate— Mbasubb  of  Recoveby. 

A  bill  by  the  life-tenant  and  remainder-men  in  fee  of  a  sum  of  money,  to  sub- 
ject the  estate  of  the  administrator  in  the  hands  of  his  sole  legatee  and  devisee 
to  Uie  payment  of  a  devastavit  wrought  by  him,  set  out  the  loss  at  $8,000.  The 
answer  of  the  administrator's  executor,  and  of  his  co-administrator,  admitted 
that  that  was  the  amount  received,  but  the  answer  of  the  legatee-devisee  put 
it  at  "about  $7,000. "  The  carpus  of  the  fund  was  $7,072.02.  and  there  was  no 
positive  proof  that  the  administrator  in  fault  had  received  more  than  that 
sum.  It  was  in  evidence  that  the  last  payment  of  interest  to  the  life- tenant 
was  made  in  1884.  Held,  that  the  measure  of  recovery  against  the  estate  in 
the  hands  of  the  legatee  and  devisee  was  the  original  corpus,  viz.,  $7,072.02, 
with  lawful  interest  thereon  for  1884  and  each  year  thereafter,  compounded 
annually. 
Sajie— HABSHALma  Assets. 

Where  the  sole  legatee  and  devisee  of  a  defanltlng  administrator  has  dis- 
posed of  all  the  real  estate  gotten  under  his  will,  and  the  personal  estate  re- 
maining in  her  hands  is  sufficient  to  make  good  the  devastavit,  a  decree  will 
not  go  against  the  real  estate,  and  this  is  especially  so  where  the  grantee  of 
such  realestate  is  not  a  party  to  the  bilL 
Baue— Rights  of  Go-Administbatob. 

A  decree  in  favor  of  the  life-tenant  and  his  children,  remainder-men  in  fee 
of  a  sum  of  money,  went  against  the  estate  of  the  administrator  with  the  will 
annexed  for  a  devastavit  wrought  by  him.  To  this  bill  a  co-administrator  was 
a  party,  but  there  was  nothing  beyond  his  refusal  to  proceed  against  the  estate 
to  show  that  he  was  not  a  proper  person  to  receive  the  money  awarded  by  the 
decree.  In  addition,  the  trust  fund  was  to  go  over  upon  the  death  of  the  life- 
tenant  without  children.  Held,  in  New  York,— where  the  appointment  and 
removal  of  such  administrators,  and  the  proper  management  of  the  funds  in 
their  bands,  are  for  the  surrogate's  court,— that  the  federal  circuit  court  would 
not  take  the  matter  out  of  the  surviving  administrator's  hands  in  advance  of 
any  action  by  the  surrogate,  but  that  the  money  should  be  paid  to  him. 
Descent  and  Distbibution— Lxabilitibb  of  Hbibs  and  Dbyisebb— Eqttitt 
Pbactice  in  Fedebal  Coubts— Following  State  Laws. 

Under  Code  Civil  Proc.  N.  Y.  §1841,  for  a  creditor  of  the  estate  to  recover 
against  a  legatee  it  is  only  necessary  to  show  that  no  assets  have  been  deliv- 
ered to  a  surviving  consort  or  next  of  kin,  and  under  sections  1844, 1848. 1849, 
to  recover  against  a  devisee  it  must  be  shown  that  three  years  have  elapsed 
without  grant  of  letters,  or  after  such  grant,  before  suit,  and  that  the  debt 
cannot  be  collected  of  any  heir,  or  in  the  surrogate's  court,  against  the  exec- 
utor or  against  any  other  distributee,  with  any  degree  of  diligence.  Held, 
that  these  provisions  did  not,  except  so  far  as  the  rights  of  the  parties  arising 
therefrom  were  concerned,  govern  the  practice  in  equity  in  such  cases  of  the 
federal  courts  sitting  in  that  state. 
Same — Action  against  Sole  Legatee— Pleading. 

A  bill  by  the  life-tenant  and  remainder-men  in  fee  of  a  sum  of  money  alleged 
that  the  will  creating  the  trust  fund  had  directed  that  it  be  invested:  that  H., 
who,  with  C,  was  administrator  with  the  will  annexed,  had  put  the  money  in 
United  States  bonds,  which  he  subsequently  sold  and  then  reinvested  the  pro- 
ceeds in  mortgage  bonds  of  a  foreign  corporation,  and  that  these  bonds  turned 
out  to  be  worthless;  that  H.  had  died  testate,  one  N.  being  his  sole  legatee 
and  devisee,  and  that  hit  oatate  had  been  wound  up  and  turned  over  to  said 
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N.,  leaving  the  debt  to  the  trust  fund  unpaid,  and  that  C,  the  surviving  ad- 
ministrator, had  refaaed  to  proceed.  To  this  bill,  which  was  brought  more 
than  three  years  after  the  grant  of  letters  upon  H.'8  estate,  C,  N.,  and  the  ex- 
ecutor of  fi.  were  all  made  parties.  There  was  no  demurrer,  and  the  answer 
admitted  the  allegations  of  the  bill.  Held,  iha,i  the  estate  in  the  hands  of  N. 
was  liable  and  that  the  bill  was  sufficient,  under  the  laws  of  New  Torlc,  to  sup- 
port a  decree  against  her;  it  being  apparent  that  no  assets  had  £one  to  a  wiie 
or  next  of  kin  that  ought  to  be  reached  before  the  interest  of  if.,  and  that  the 
debt  could  not  be  collected  of  any  heir  or  in  the  surrogate's  court  against  the 
executor  of  H.,  or  against  any  other  distributee,  with  any  degree  of  diligence. 

In  Equity.     Bill  for  the  appointment  of  a  receiver  or  trustee, 
i.  A,  Fuller^  for  complainant,  W.  H.  H.  Cook. 
Chaa.  P.  BucMey^  for  defendant  George  I.  Cook. 
John  Vincenty  for  defendant  Deborah  C.  Newton. 

Wheeleb,  J.  The  pleadings  and  proofs  show  that  the  defendant 
George  I.  Cook  and  John  C.  Hewitt  were  administrators  with  the  will 
annexed  of  Mary  Cook,  who  had  died  at  New  York,  and  in  her  will  had 
directed  that  one-third  of  her  estate,  found  to  be  $7,072.02,  be  invested, 
and  the  interest  of  it  paid  annually  to  the  orator  during  his  life,  and  the 
principal  to  his  children,  if  any,  at  his  decease;  that  it  was  invested  in 
United  States  bonds,  which  were  in  the  hands  of  Hewitt,  and  which  he 
converted^into  money,  and  invested  the  money  in  eight  mortgage  bonds  of 
the  Kemble  Coal  &  Iron  Company,  a  corporation  of  the  state  of  Pennsyl- 
vania, of  $1,000  each,  purporting  to  bear  interest  at  7  percent.;  that  he 
paid  the  interest  of  these  bonds  to  the  orator  while  he  lived;  that  he  died 
on  the  17th  day  of  December,  1882,  leaving  a  will  of  real  and  personal 
estate  devised  and  bequeathed  solely  to  the  defendant  Deborah  0.  New- 
ton, his  sister,  and  making  the  defendant  Wight  executor;  that  Wight 
became  qualified  as  executor,  and  took  possession  of  the  estate,  includ- 
ing these  bonds,  on  January  20,  1883,  and  paid  the  interest  from  them 
of  that  year  to  the  orator,  and  offered  them  to  him  as  belonging  to  the 
trust,  and  they  were  refused;  that  they  were  worthless,  and  no  interest 
was  paid  on  them  in  1884,  and  they  were  delivered  to  the  officers  of  the 
company  to  be  used  in  reorganization;  that  the  defendant  Newton  re- 
ceived as  legatee  of  Hewitt  in  money  $3,782.15;  in  other  personal  prop- 
erty, $4,935;  in  all  of  personalty,  $8,717.15;  and  as  devisee  a  house  and 
lot.  No.  186  West  Twenty-Third  street,  which  she  has  sold  and  conveyed 
for  $29,500;  that  this  was  all  that  remained  of  the  estate  after  payment 
of  other  debts  and  expenses;  and  that  the  orator  requested  the  defend- 
ant Cook  to  proceed  as  surviving  administrator  to  recover  this  fund  of 
the  estate  of  Hewitt,  which,  under  the  advice  of  counsel,  he  refused  to 
do.  This  suit  was  brought  April  11,  1887,  to  compel  the  defendant 
Newton  to  refund  or  pay  this  amount,  with  arrears  of  interest,  and  to 
charge  it  upon  the  real  estate,  and  for  the  appointment  of  a  receiver  or 
trustee  to  carry  out  the  bequest. 

Counsel  on  behalf  of  the  defendant  Newton  insist  that  none  of  the  trusf 
property  has  come  to  her  hands;  that  the  bill  does  not  allege  any  misap- 
plication of  the  fund,  and  that,  therefore,  no  relief  can  be  granted  upon 
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that  ground;  that  the  liability  of  legatees  and  devisees  for  dehts  or  obli- 
gations of  the  testator  is  wholly  statutory,  and  that  the  requirements  of 
the  statutes  are  not  followed  in  this  case.  The  case  does  not  show  that 
she  has  received  any  specific  trust  property;  therefore,  she  is  not  charge- 
able on  that  ground. 

The  bill  alleges  that  Hewitt  had  the  fund,  and  invested  it  in  bonds 
of  the  United  States;  that  the  bonds  were  paid  to  him,  or  he  sold  them, 
whereby  he  received  $8,000;  that  the  avails  of  them  went  to  Wight  as 
executor;  and  that  the  estate  of  Hewitt  went  to  Newton  as  devisee  and 
legatee.  Relief  must  be  granted,  as  is  aigued,  upon  thesQ  allegations, 
if  at  all.  If  the  bill  is  defective,  or  is  not  sustained  by  the  answers  or 
proof  to  the  extent  necessary  for  affording  relief,  it  must  fail.  This  is 
elementary. '  The  investment  in  bonds  of  the  United  States  was  a  proper 
one.  A  bill  which  alleged  that  Hewitt  sold  or  collected  the  bonds,  and 
then  resigned,  or  was  removed,  and  refused  to  pay  over  the  proceeds  to 
the  remaining  administrator,  would  have  been  good.  This  bill  allies 
the  same,  except  that  it  allies  that  he  died,  and  thereby  the  trust  as  to 
him  was  terminated,  instead  of  by  either  of  the  other  modes,  and  that  the 
executor  refuses  to  pay  over  the  fund,  but  lets  it  go  to  the  legatee.  This 
would  be  a  good  bill  against  the  estate  if  it  remained  in  the  hands  of  the 
executor,  if  maintained  by  answer  or  proof.  The  investment  in  the  bonds 
of  the  foreign  corporation  is  not  claimed  to  be  good  so  as  to  bind  the 
cestuis  que  trust  to  it.  As  to  them,  it  was  the  same  as  no  investment,  and 
left  him  chargeable  with  the  fund.  The  bill  alleges  what  he  did  accord- 
ing to  its  legal  effect;  and  properly  enough  omits  what  he  did  that  was 
of  no  effect.  The  bill  charges  the  money  into  his  hands,  and  the  answers 
admit  this,  without  setting  up  anything  that  exonerates  him  or  his  estate. 
This  part  of  the  bill  is  therefore  good,  and  is  well  maintained;  and  these 
facts  make  this  administrator  individually  liable.  2  Story,  Eq.  Jur.  § 
1280;  1  Perry,  Trusts,  §  417;  4  Bac.  Abr.  "Executors,"  D;  Brazer  v. 
Clark,  6  Pick.  96;  Peter  v.  Beverly,  10  Pet.  532.  His  estate  in  the  hands 
of  his  executor  would  likewise  have  been  liable. 

At  common  law,  from  the  earliest  times,  l^atees  have  been  liable  to 
refund  such  part  of  their  legacies  as  should  be  necessary  to  meet  debts 
and  obligations  of  the  testator.  Bract,  bk.  2,  c.  26,  fol.  61 ;  2  Bl.  Comm. 
c.  32;  6  Bac.  Abr.  "Legacies,"  H;  2  Redf.  Wills,  §  56.  The  testator  had 
no  right  to  dispose  of,  and  the  legatee  acquired  no  right  to  have,  what 
was  necessary  for  the  payment  of  debts.  Heirs  and  devisees  were  not 
liable  for  debts  of  the  ancestor  or  testator  on  account  of  lands  unless 
named  in  the  obligation.  This  is  changed  by  statute  in  England,  and  in 
this  country  lands  appear  always  to  have  been  holden  for  the  debts  of  the 
ancestor  or  testator.  1  Washb.  Real  Prop.  c.  8,  §  73;  WaJOAns  v.  HdmciUy 
16  Pet.  25.  These  liabilities  appear  to  be  recognized  and  enforced  by 
statute  in  New  York;  as  to  legatees  and  distributees  by  section  1837,  and 
as  to  heirs  and  devisees  by  section  1843,  of  the  Code  of  Civil  Procedure. 
The  neglect  to  present  the  claim  to  the  administrator  or  executor  does 
not  impair  the  right  (section  1837)  to  recover  against  a  legatee;  it  is  only 
necessary  to  show  that  no  assets  have  been  delivered  to  a  surviving  bus* 
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bapd  or  wife  or  next  of  kin,  (section  1841.)  To  recover  against  heirs  or 
devisees  it  appears  to  be  necessary  that  three  years  elapse  \yithout  grant 
pf  letters,  or  after  such  grant,  before  suit,  (section  1844;)  that  there  is  a 
deficiency  of  assets,  (section  1848;)  and  that  the  plaintiff  cannot  with  due 
diligence  collect  his  debt  in  the  surrogate's  court  against  the  executor  or 
administratbrand  distributees;  and  against  devisees  that  the  debt  cannot 
be  collected  of  the  heir,  (section  1849;)  and  when  the  same  person  is  liable 
successively,  only  one  suit  need  be  brought,  (section  I860;)  and  when 
the  land  has  been  conveyed  there  may  be  a  personal  judgment,  (section 
1854.)  The  bill  does  not  allege  that  three  years  had  elapsed  without 
grant  or  after  grant  of  letters,  before  suit;  but  it  does  allege  the  time  of 
grant,  and  more  than  three  years  from  that  time  had  elapsed  before  the 
suit  was  brought.  This  appears  to  be  a  statute  of  limitation  on  the  right 
to  commence  suit,  not  affecting  the  bringing  of  the  suit  when  the  time 
for  it  arrives.  It  is  not  necessary  to  all^e  in  any  suit  that  it  is  brought 
within  a  statute  of  limitations. 

The  bill  allies  that  the  defendant  Newton  is  sole  legatee  and  devisee, 
that  estate  real  and  personal  has  been  received  by  her,  and  that  there  is 
not  remaining  in  the' hands  of  the  executor  any  greater  sum  than  $500. 
The  proof  shows  that  she  has  received  the  whole  estate,  and  that  there 
is  nothing  remaining  in  his  hands.  This  shows  clearly  enough  that  no 
assets  have  gone  to  a  wife  or  next  of  kin  that  ought  to  be  reached  before 
this  legacy,  and  fixes  her  liability  as  legatee.  It  also  shows  that  the 
debt  cannot  be  collected  of  any  heir,  or  in  the  surrogate's  court  against 
the  executor,  or  against  any  other  distributee  with  any  degree  of  dili- 
gence. The  Code  of  Procedure  of  the  state  does  not  govern  at  all  as  ta 
practice  in  cases  in  equity  in  the  courts  of  the  United  States.  Rev.  St. 
U.  S.  §  913.  The  proceedings  in  such  cases  are  the  same  in  all  the 
states,  whatever  the  procedure  of  the  courts  of  the  state  may  be.  BoyU 
v.  Zacharie,  6  Pet.  648;  Gainea  v.  Relf,  15  Pet.  9.  But  all  the  rights  of 
the  parties  arising  out  of  any  local  law  must  be  observed.  Inmrance  Go, 
V.  Oashman^  108  U.  S.  51,  2  Sup.  Ct,  Rep.  236.  CSeneral  allegations  in 
bills  in  equity  in  these  courts  are  ordinarily  sufficient.  St.  Lo\m  v.  Xriapp- 
Cb.,  104  U.  S.  658.  There  was  no  demurrer  to  this  bill  pointing  out 
any  allegations  of  the  bill  as  defective;  but  it  was  answered,  and  it  ap- 
pears now  to  be  sufficient  as  a  basis  for  a  decree. 

The  case  is  not  very  clear  in  respect  to  the  amount  for  which  Hewitt 
was  liable.  The  bill  alleges  that  he  received  $8,000  for  the  government 
bonds.  The  answer  of  Cook  admits  this  on  belief.  The  answer  of  Wight 
admits  that  there  were  $8,000  of  the  corporation  bonds;  and  |he  answer 
of  Newton  admits  that  he  received  about  $7,000  for  the  {  jvemment 
bonds.  The  answer  of  Cook  is  not  evidence  against  her;  and  here  is  no 
testimony  on  the  subject.  Her  answer  must  govern,  and  it  s  taken  to 
mean  by  about  $7,000,  the  amount  of  the  ftind,  which  is  bout  thati 
sum.  There  is  no  showing  as  to  the  exact  time  to  which  ii  terest  was 
paid  to  the  orator.  Her  answer  shows  liothing  further  than  t  lat  the  in- 
terest was  paid  to  the  orator  during  the  life  of  Hewitt  by  hii  i,  and  by 
his  executor  afterwards  as  received  from  the  bonds;  and  the  testimony 
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BbowB  that  payment  of  interest  on  the  bonds  oeased  in  1884.  On  the 
whole  the  orator  appears  to  be  entitled  to  have  the  fund  restored  to  the 
estate  of  Mary  Cook,  and  to  interest  on  the  fund  at  the  lawful  rate  for  the 
year  1884,  and  each  year  after,  with  interest  on  each  year's  interest  from 
the  end  of  that  year.  No  earlier  day  can  be  fixed  upon  from  anything 
in  the  case.  The  orator  has  prayed  that  a  receiver  or  trustee  be  appointed 
in  place  of  Cook.  But  this  fund  stiU  belongs  to  the  estate  of  Mary  Cook. 
The  orator's  right  to  the  interest  is  established,  but  where  it  may  go  at 
his  decease  cannot  now  be  determined.  If  he  leaves  children, — ^lawful 
issue, — it  is  to  go  to  them;  if  not,  it  is  to  go  somewhere  else,  according 
to  her  will;  or,  if  not  disposed  of  by  that,  it  is  to  be  distributed  to  whom- 
soever  may  under  the  law  be  entitled  to  it.  It  is  necessary,  therefore, 
that  it  be  in  the  hands  of  an  administrator  with  the  will  annexed.  The 
appointment  and  removal  of  such  administrator,  and  the  keeping  of  the 
estate  in  his  hands  securely,  properly  appertains  to  the  surrogate's,  or 
other  probate  court  of  the  state.  If  there  was  just  ground  to  suppose 
that  it  would  not  be  safe  in  the  hands  of  Cook  as  such  administrator 
until  proper  action  could  be  taken  there^  a  receiver  might  be  appointed^ 
but  no  such  ground  appears.  He  would  not  proceed  to  recover  the  estate, 
but  left  the  orator  to  do  so.  That  does  not  appear  to  be  sufficient  ground 
for  taking  the  matter  out  of  his  hands  in  advance  of  proceedings  in  the 
surrogate's  or  other  proper  court. 

The  orator  appears  to  be  entitled  to  a  decree  against  the  defendant 
Newton,  for  the  payment  of  the  amounts  of  the  annual  interest,  with  in- 
terest thereon,  directly  to  himself;  and  for  the  payment  of  the  amount 
of  the  fund,  $7,072.02,  to  the  defendant  Cook,  as  administrator  of  Mary 
Cook  with  the  will  annexed,  and  for  his  costs.  This  amount  will  not  go 
much,  if  any,  beyond  the  personal  assets,  and,  if  not,  no  decree  against 
the  real  estate  would  appear  to  be  proper.  Besides  this,  the  grantee  of 
that  is  not  a  party  before  the  court,  and  a  decree  charging  it  with  pay- 
ment would  not  be  in  order,  without  that  party. 

Let  there  be  a  decree  for  the  payment  by  the  defendant  Newton  to  the 
defendant  Cook,  as  administrator,  of  the  sum  of  $7,072.02,  and  for  the 
payment  by  her  to  the  orator  of  the  interest  on  that  sum  from  the  begin- 
ning of  the  year  1884  until  it  is  paid,  with  interest  on  the  interest  from 
the  end  of  each  year,  with  costs  to  the  orator;  and  dismissing  the  bill  as 
to  defendant  Wight,  without  costs. 
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Central  Trust  Co.  of  New  York  d  al.  v.  Wabash,  St.  L.  &  P.  Ry. 
Co.  et  al.^  (St.  Louis,  K.  &  N.  W.  Ry.  Co.,  Intervenors.) 

{Circuit  Court,  B.  D.  Missouri,  B.  D.    March  19,  1888.) 

Contracts— Interpretation— Acts  of  Parties. 

Where  a  contract  between  two  railway  companies  operating  a  Joint  line 
does  not  expressly  provide  how  cars  shall  be  obtained  or  supplied  for  the  nse 
of  the  line,  the  fact  that  one  company  for  several  years  after  thecon  tract  was 
entered  into  paid  the  other  for  the  use  of  its  cars  will  be  considered  as  a  con- 
struction placed  on  the  contract  by  the  parties,  and  the  courts  will  enforce 
such  payment  as  a  part  of  the  contract. 

In  Equity.     On  exceptions  to  master's  report.     In  re  intervening  pe- 
tition of  St.  Louis,  Keokuk  &  Northwestern  Railroad  Company. 
H,  H,  Trimble  and  Palmer  THmhle^  for  petitioner. 
H.  S.  Priestj  for  receivers. 

Thayer,  J.  The  question  which  arises  on  the  intervening  claim  of 
the  St.  Louis,  Keokuk  &  Northwestern  Railroad  against  the  receivers  of 
the  Wabash  Railway  Company  must  be  determined  with  reference  to  the" 
provisions  of  a  contract  entered  into  on  February  4,  1879,  between  the 
St.  'Louis,  Kansas  City  <fe  Northern  Railroad  as  party  of  the  first  part, 
and  the  intervenor  as  party  of  the  second  part.  That  contract  recited 
"that  the  intervenor  desired  to  complete  its  line  of  railway  from  Clarks- 
.  ville,  Missouri,  to  a  connection  with  the  railway  of  the  first  party  at  or 
near  Dardenne,  now  St.  Peters,  and  form  a  joint  line  between  the  rail- 
road companies  from  St.  Louis  over  the  railroad  of  the  first  party  to  the 
proposed  connection,  and  from  thence  over  the  railroad  of  said  second 
party  to  Keokuk,  Iowa,  for  the  purpose  of  transporting  passengers,  freight, 
mail,  and  express  cars  on  terms  mutually  advantageous  to  both  parties. 
In  consideration  of  the  premises,  and  the  undertaking  on  the  part  of  the 
second  party  to  construct  and  complete  its  road,  and  make  such  connec- 
tion and  provide  the  necessary  facilities  for  such  joint  business  at  said 
connection,  the  first  party  agreed  with  the  second  party  to  form  such 
joint  line  of  railway  from  St.  Louis,  Missouri,  to  Keokuk,  Iowa,  for  pas- 
senger, freight,  mail,  and  express  business,  the  arrangement  to  commence 
as  soon  as  the  second  party  had  completed  its  tracks  from  Clarkesville  to 
the  connection  aforesaid,  and  to  continue  for  50  years.  The  party  of 
the  first  part  agreed  to  furnish  all  depot  and  terminal  facilities  at  St. 
Louis  for  the  joint-line  business;  also  all  the  motive  power  to  haul  the 
trains  of  such  joint-line  business  between  St.  Louis  and  the  junction 
aforesaid  at  or  near  St,  Peters,  pay  all  bridge  tolls  over  the  St.  Charles 
bridge  on  the  trains  and  business  of  the  joint  line,  and  give  the  business 
of  the  joint  line  the  same  care,  attention,  and  facilities  that  it  gave  its 
own.  It  was  also  mutually  agreed  between  the  parties  that  for  the  serv- 
ices, facilities,  motive  power,  and  bridge  tolls  aforesaid,  including  station 
work  at  the  city  of  St.  Louis  for  such  joint  line,  the  said  first  party  should 
receive  thirty-five  hundredths  of  all  the  earnings  of  the  joint  line,  and  the 
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second  party  should  receive  sixty-five  hundredths  thereof.  It  was  mut- 
ually agreed  that,  as  far  as  practicable,  time-cards  should  be  arranged 
so  that  the  trains  of  the  second  party  might  be  hauled  to  and  from  St. 
Louis  with  the  trains  of  the  first  party,  but  when  not  practicable,  the 
first  party  was  to  furnish  motive  power,  and  haul  the  trains  of  the  sec- 
ond party  on  the  time  of  the  second  party.  It  was  furthermore  agreed 
that  settlements  should  be  made  monthly  between  the  parties  on  or  be- 
fore the  15th  day  of  each  month,  and  that  aU  minor  details  not  men- 
tioned in  the  contract  should  be  arranged  between  the  parties  in  a  spirit 
of  equity  and  fairness,  and  with  a  due  regard  to  economy."  Such  were 
the  material  provisions  of  the  contract.  After  intervener's  railroad  was 
completed  to  St.  Peters,  operations  began  under  the  contract,  and  have 
been  continued  to  the  present  time  by  the  St.  Louis,  Kansas  City  &  North- 
em  Railroad  and  its  successors,  to-wit,  the  Wabash,  St.  Louis  &  Pacific 
Railroad,  and  the  receivers  of  the  last-named  corporation.  From  the 
commencement  of  traffic  over  the  joint  line  until  June  1,  1885,  the  Kan- 
sas City  &  Northen  Railroad,  and  each  of  its  successors,  allowed  and  paid 
the  intervener  mileage  on  all  its  freight,  baggage,  and  passenger  cars  em- 
ployed in  the  business  of  the  joint  line,  between  St.  Peters  and  St.  Louis. 
The  mileage  so  allowed  the  intervener  was  the  usual  mileage  paid  by  all 
railroads  on  foreign  cars  which  pass  over  their  roads  when  they  have  an 
interest  in  the  earnings  of  the  foreign  cars,  and  are  not  simply  paid  a 
certain  sum  for  hauling  them.  In  June,  1885,  a  year  after  the  receivers 
of  the  Wabash,  St.  Louis  &  Pacific  Railroad  were  appointed,  they  re- 
solved to  pay  no  more  mileage  on  the  intervener's  passenger  and  baggage 
cars,  claiming  that  the  contract  under  which  the  joint  line  was  operated 
did  not  obligate  them  to  pay  such  mileage.  They  continued,  however, 
to  pay  mileage  on  freight  cars  the  same  as  before,  and  continued  to  do  so 
up  to  the  time  of  the  hearing.  The  present  claim  is  for  mileage  on  pas- 
senger and  baggage  cars,  belonging  to  the  intervener  that  passed  over  the 
joint  line  between  St.  Peters  and  St.  Louis  from  June  1,  1885,  to  April 
1,  1886.  The  sum  claimed  is  $3,544.80,  and  the  same  was  allowed  by 
the  master.     The  receivers  have  excepted  to  the  allowance. 

The  fact  that  the  St.  Louis,  Kansas  City  &  Northern  Railroad  and  its 
successors,  while  acting  under  the  contract,  paid  mileage  on  all  the  in- 
tervener's freight,  baggage,  and  passenger  card  until  June,  1885,  and 
that  mileage  was  thereafter  paid  by  the  receivers  en  freight  cars,  creates 
a  strong  presumption  that  the  payment,  of  such  mileage  was  within  the 
contemplation  of  the  parties  who  made  the  contract,  and  that,  as  they 
construed  it,  the  contract  required  the  payment  of  such  mileage,  either 
by  reason  of  some  provision  of  the  agreement,  or  because  of  some  usage 
applicable  to  the  subject-matter  of  the  contract,  in  the  light  of  which  they 
supposed  that  the  contract  ought  to  be,  and  would  be,  interpreted.  The 
agreement  being  executory,  the  practical  construption  adopted  by  the 
parties  thereto,  and  by  their  successors,  during  a  period  of  several  years, 
is  entitled  to  great,  if  not  controlling,  influence  in  determining  what  is 
the  proper  interpretation  of  the  same,  as  was  held  in  Topliffv.  Topliffy 
122  U.  S.  121,  7  Sup.  Ct.  Rep.  1057,  and  Chioago  v.  Sheld<m,  9  Wall. 
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54.  It  is  well  understood  that  the  practical  constraction  of  a  contract 
adopted  by  the  parties  thereto  will  not  control  or  override  language  that 
is  so  plain  as  to  admit  of  no  controversy  as  to  its  meaning.  In  aU  such 
•cases  the  intent  of  the  parties  must  be  determined  by  the  language  em- 
ployed rather  than  by  their  acts,  but  if  the  language  employed  is  of 
doubtful  import,  or  if  the  contract  contains  no  provisions  on  a  given 
point,  or  if  it  fails  to  define  with  certainty  the  duties  of  the  parties  with 
respect  to  a  particular  matter  or  in  a  given  emergency,  then  beyond  all 
question  it  is  proper  to  consider  how  the  parties  have  construed  the  in- 
strument with  respect  to  such  debatable  points.  If  both  parties  to  an 
agreement  for  a  considerable  period,  and  while  free  to  act,  treat  a  con- 
tract as  imposing  certain  duties  or  obligations,  such  conduct  ought  to 
settle  the  construction  of  the  instrument  if  its  provisions  with  reference 
to  such  mattere  are  to  any  extent  uncertain,  obscure,  or  incomplete. 
**A  construction  of  a  contract  adopted  and  acted  upon  by  both  parties 
will  be  regarded  as  worked  into  the  contract,"  says  Dr.  Wharton  in  his 
work  on  Contracts,  vol.  1,  §  206,  if  such  construction  does  not  conflict 
with  its  express  provisions.  The  manner  in  which  a  construction  of  a 
contract  adopted  and  acted  upon  by  both  parties  may,,  so  to  speak,  be 
worked  into  a  contract,  is  well  illustrated  in  Topliff  v.  TopHff,  above  cited, 
and  also  in  the  case  of  Robinson  v.U,  S.jlS  Wall.  363.  In  the  latter  case 
Robinson  had  contracted  to  deliver  a  certain  quantity  of  barley,  but  ' 
whether  the  delivery  should  be  made  in  bulk  or  in  sacks  was  not  speci- 
fied. For  a  period  of  six  months  the  barley  was  delivered  in  sacks.  The 
court  refer  to  this  fact  as  a  proper  reason  for  construing  the  contract  as  re- 
quiring a  delivery  in  sacks,  rather  than  in  bulk.  It  will  rarely  be  found, 
we  apprehend,  that  a  court  will  go  far  astray  in  arriving  at  the  actual  in- 
tent of  the  parties  to  a  contract  (which,  after  all,  is  the  purpose  of  all 
rules  of  construction)  by  adopting  that  interpretation  which  the  parties, 
without  compulsion,  have  themselves  adopted  and  acted  upon.  None 
of  the  foregoing  propositions  are  directly  controverted  by  the  receivers' 
counsel.  The  contention  on  their  part  seems  to  be  that  it  matters  not 
how  the  parties  have  construed  the  contract  now  in  question,  because  its 
provisions,  as  they  claim,  are  too  plain  to  admit  of  any  reference  to  the 
manner  in  which  they  may  have  interpreted  it.  Their  view  seems  to  be 
that  in  the  matter  of  paying  mileage  the  St.  Louis,  Kansas  City  <fe  North- 
em  Railroad  and  its  successora  not  only  made  payments  by  way  of  gratu- 
ity, which  the  contract  clearly  did  not  require  them  to  make,  but  that 
they  have  actually  paid  mileage  on  cars  between  St.  Petera  and  St.  Louis 
which  the  contract  obligated  the  intervenor  to  furnish  free  of  charge.  We 
remark,  in  the  first  place,  that  it  is  at  least  singular  that  such  payments 
should  have  been  made  for  several  years  if  the  contract  on  its  face  really 
bears  such  unmistakable  evidence  that  the  payment  of  mileage  on  inter- 
vener's cars  was  not  pontemplated  when  the  contract  was  made.  It  is 
urged,  however,  that  such  payments  were  made  without  any  reference  to 
the  contract,  and  through  oversight;  but  even  if  that  be  so,  it  is  certainly 
the  duty  of  any  person,  who  at  this  late  day  contests  intervenor's  right 
to  mileage  under  the  terms  of  the  contract,  to  point  out  some  provision 
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or  provisions  which  in  clear  and  unmistakable  language  show  that  such 
payments  were  not  contemplated.  We  think  that  the  receivers'  counsel 
have  signally  failed  to  make  such  showing.  Instead  of  pointing  us  to 
any  provision  of  the  contract  which  clearly  made  it  the  duty  of  the  in- 
tervenor  to  furnish  freight,  baggage,  and  passenger  cars  free  of  charge  for 
the  business  of  the  joint  line  between  St.  Peters  and  St.  Louis,  we  are  fa- 
vored with  an  elaborate  argument,  the  purpose  of  which  is  to  show  that 
by  reason  of  the  situation  of  the  parties  at  the  time  the  contract  was  made, 
and  in  view  of  certain  provisions  of  the  contract,  we  ought  to  infer  (al- 
though it  is  not  directly  expressed)  that  in  point  of  fact  it  was  the  inten- 
tion of  the  parties  that  no  compensation  should  be  paid  for  the  use  of  in- 
tervenor's  cars  betvveen  the  points  last  named.  Possibly,  we  might  so  in- 
fer, and  adopt  that  as  the  correct  exposition  of  the  contract,  if  the  parties 
themselves  (who  certainly  ought  to  know  what  they  did  intend)  had  not 
adopted  a  different  construction  of  the  agreement,  and  acted  upon  it  con- 
sistently for  a  series  of  years.  The  fact  is  that  the  contract  under  con- 
sideration, while  it  is  explicit  in  some  of  its  provisions,  and  while  it 
provides  clearly  what  contributions  shall  be  made  by  the  respective  par- 
ties to  establish  the  joint  line,  and  in  what  way  the  earnings  of  the  joint 
line  shall  be  divided,  wholly  fails  to  provide  who  shall  supply  cars 
over  the  entire  joint  line,  or  any  patrt  of  it  for  any  class  of  business  trans- 
acted by  such  line.  Obviously,  the  line  could  not  be  operated  without 
cars.  The  parties  must  have  had  some  intention  with  respect  to  the  sup- 
ply of  rolling  stock.  But  for  some  reason  the  contract  does  not  in  terms 
provide  who  shall  furnish  it.  This  matter  was  left  open  by  the  explicit 
provisions  of  the  agreement^  and  is  to  be  determined,  if  at  all,  by  impli- 
cation. On  the  one  hand,  as  has  been  before  remarked,  it  is  contended 
that  it  ought  to  be  inferred  from  what  is  expressed  that  it  was  interve- 
nor's  duty  to  supply  rolling  stock  between  St.  Peters  and  St.  Louis  free 
of  mileage  charges.  On  the  other  hand  it  is  argued  with  much  plausi- 
bility and  force  that  no  such  inference  can  properly  be  drawn.  It  is 
urged  that  the  parties  intentionally  omitted  to  bind  either  party  to  sup- 
ply all  or  any  specified  number  of  cars  for  use  on  the  joint  line  in  view 
of  the  inherent  diflSculty  of  carrying  out  any  such  provision,  if  made. 
It  is  furthermore  urged  that  the  parties  to  the  contract  intended  to  leave 
the  matter  of  car  supply  to  be  regulated  by  the  exigencies  of  business,  and 
that,  having  left  the  matter  to  be  so  regulated,  they  also  intended  to  al- 
low mileage  charges  on  all  of  intervenor's  cars  that  were  used  on  the  joint 
line  between  St.  Peters  and  St.  Louis,  according  to  a  custom  that  then 
prevailed  among  railroads.  The  conduct  of  the  parties  accords  with  the 
latter  view.  We  refer  to  the  controversy  between  counsel  as  to  the  proper 
interpretation  of  the  contract,  not  with  a  view  of  deciding  which  inter- 
pretation ought  to  prevail  if  the  question  was  res  integra,  but  as  evidence 
of  the  fact  that  the  contract  considered  by  itself  is  fairly  susceptible  of 
different  interpretations,  because  it  does  not  in  terms  provide  how  cars 
shall  be  obtained  or  supplied  for  the  use  of  the  joint  line.  Such  being 
the  case,  and  a  controversy  having  now  arisen  as  to  the  construction  of 
the  agreement,  we  have  no  doubt  that  we  are  authorized  to  settle  the  con- 
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troverey  by  adopting  that  construction  which  the  parties  have  themselves 
adopted  and  acted  upon  invariably  for  a  series  of  years.  We  do  not  hold 
that  the  conduct  of  the  St.  Louis,  Ejinsas  City  &  Northern  Railroad  and 
its  successors  in  paying  mileage  creates  an  estoppel  against  it  and  its  suc- 
cessors, but  we  do  hold  that  the  interpretation  so  put  upon  the  agree- 
ment should  determine  its  true  construction,  unless  it  is  at  variance  with 
the  express  provisions  of  the  instrument,  which  in  this  instance  does  not 
appear  to  us  to  be  the  case. 

In  our  opinion,  the  finding  of  the  master  was  for  the  right  party,  and 
we  accordingly  overrule  the  exceptions,  and  confirm  the  report. 

Brewer,  J.,  concurs. 


Henry  et  al.  r.  Travelers*  Ins.  Co. 

(Circuit  Court,  D,  Colorado,    March  19, 1888.) 

EQUITY— Practice— Decree— Modification. 

Where  a  decree  finds  a  contract  regarding  various  loans  made  by  defendant, 
and  directs  an  accounting  thereof,  a  motion  to  modify  the  decree  so  as  to  ex- 
cept certain  of  the  loans  will  be  denied,  although  an  appeal  has  been  allowed, 
since  the  decree,  if  interlocutory,  can  be  corrected  on  the  coming  in  of  the 
master's  report,  and,  if  final,  by  the  supreme  court. 

On  Motion  to  Modify  a  Decree.  The  original  opinion  is  reported  in 
83  Fed.  Rep.  132. 

J,  P,  Brockway^  for  complainants. 
Wolcott  (k  VaUe^  for  defendant. 

Brewer,  J.  On  the  13th  of  January,  1888,  a  decree  was  signed  and 
entered,  and  now  a  motion  has  been  made  for  a  modification  of  that  de- 
cree. Notice  was  given  to  complainants,  who,  however,  failed  to  appear, 
presenting  by  mail  several  objections,  such  as  insufficiency  of  notice, 
irr^ularity  of  modifying  a  decree  upon  motion,  as  well  as  that  the  facts 
did  not  justify  any  such  modification.  The  defendant  wishes  the  decree 
modified  in  two  respects:  one,  by  the  insertion  of  a  clause  excluding  the 
private  debts  of  the  complainants  Henry  and  the  Colorado  Loan  &  Trust 
Company;  and  the  second,  by  excluding  two  loans,— rone  of  March  10, 
1884,  for  $60,000,  and  one  of  April  1,  1884,  for  $20,000,  secured  by 
deeds  of  trust  upon  some  farm  lands  belonging  to  two  of  the  ditch  com- 
panies. So  far  as  the  first  matter  is  concerned,  it  is  clearly  unnecessary. 
The  decree  does  not  include  the  private  debts  referred  to,  and  when  the 
decree  was  being  prepared  the  language  of  the  draft  as  presented  to  me 
was  changed  purposely,  and  with  the  knowledge  of  counsel,  so  as  not  to 
include  such  debts.  The  opinion  which  I  filed  indicated  that  they  were 
not  included,  and  their  omission  from  the  decree  is  fully  as  potent  as  a 
special  clause  excluding  them.     The  provision  in  the  decree  for  a  state- 
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paent  by  the  master  of  the  account  between  complainants  and  defendant 
was  made  under  the  belief  that  when  the  whole  account  was  stated,  if  any 
single  item  was  challenged  by  either  party  as  improperly  placed,  either 
among  Mr.  Henry's  private  debts  or  among  those  of  the  ditch  companies, 
the  matter  could  be  separately  inquired  into  by  the  court,  and  the  error, 
if  any  there  was,  corrected  without  a  further  reference  to  the  master. 

With  regard  to  the  other  matter  I  am  not  so  clear,  and  cannot  posi- 
tively determine  without  re-examining  at  some  length  the  volumes  of 
testimony.  I  do  not  fbel  that  it  is  incumbent  on  me  to  make  that  ex- 
amination, for  I  think  the  rights  of  both  parties  can  be  preserved  without 
any  present  modification  of  that  decree.  I  regard  the  decree  as  an  inter- 
locutory one.  True,  on  the  application  of  the  defendant,  I  allowed  an 
appeal  as  though  it  were  a  final  decree,  for  the  question  whether  it  is  final 
or  interlocutory  is  one  which  the  appcdlate  court  must  finally  decide.  I 
feel  in  duty  bound  to  render  every  assistance  to  a  party  against  whom  I 
rule  to  enable  him  to  present  that  adverse  ruling  to  the  supreme  court 
in  such  manner  as  he  deems  best.  Of  course,  if  it  is  to  be  a  final  decree, 
and  there  was  error  in  finding,  as  I  did,  the  existence  of  a  contract,  the 
supreme  court  will  reverse  the  decree  in  toto.  If,  on  the  other  hand,  they 
sustain  my  finding  as  to  the  existence  of  the  contract,  but  hold  that  it 
did  not  include  these  farm  mortgages,  then  the  decree  will  be  reversed 
pro  tanto.  So,  if  it  should  be  adjudged,  as  I  think  it  will,  that  this  is  a 
mere  interlocutory  decree,  then,  on  the  coming  in  of  the  report  of  the 
master,  the  matter  now  presented  in  this  application  for  a  modification 
can  be  fully  considered,  and  a  final  decree  entered  according  as  the  facts 
require;  for  it  is  abundantly  settled  that  up  to  the  time  of  the  final  decree 
the  case  is  within  the  control  of  the  court,  and  an  error  or  mistake  in 
any  interlocutory  matter  or  decree  can  be  then  corrected.  So,  without 
attempting  now  to  decide  whether  these  farm  mortgages  were  included 
within  the  terms  of  the  contract,  the  application  will  be  overruled. 


Central  Trust  Co.  et  al.  v.  Wabash,  St.  L.  &  P.  Ry.  Co.  et  al.  (Gii> 
MAN  et  al.^  Intervenors.) 

(Oircuii  Court,  E.  D.  Missouri^  E,  D.    March  19, 1888.) 

1«  Railroad  CoMFAKnis— Insolybnot  and  Rbobiyrbs— Leased  Lines— Claiicb 
FOR  Rent— Priorities. 

The  property  of  defendant  railway  company  was  made  np  of  the  consol- 
idation of  a  number  of  lines,  some  of  which  were  taken  by  purchase,  and  some 
by  lease.  Nearly  all  of  these  lines  were  subject  to  prior  mortgatces,  and  there 
was  also  two  general  mortgages  on  the  consolidated  system.  Defendant  filed 
a  bill  confessing  insolvency,  and  asking  the  appointment  of  receivers  to  ad- 
minister its  assets  among  its  creditors.  The  lessor  companies  were  made  de- 
fendants, and  an  order  was  made  appointing  receivers  to  operate  the  entire 
system.  It  was  also  provided  that  any  lessor  might  at  any  time  assert  his 
right  to  possession  of  lines  leased  by  him  for  unpaid  rent.  Held,  that  the 
taking  possession  of  leased  lines  by  the  receivers  did  not  make  them  assignees 
of  the  leases,  so  as  to  make  the  rentals  due  under  such  leases  prior  to  the 
mortgages. 
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2.  Sake. 

On  the  petition  of  the  receivers  of  an  insolvent  railway  systeic ,  sliowii^g 
that  one  branch  of  the  system  had  earned  more  than  operating  expenses,  &n 
order  was  made  that  out  of  the  profits  of  that  branch  the  rental  thereon  be 
paid,  until  otherwise  directed.  Held,  that  the  lessor  had  a  right  to  rely  on 
this  order,  and  the  receivers  would  be  required  to  pay  the  rental  from  tte 
time  specified. 

In  Equity.     On  exceptions  to  master's  report. 

In  re  intervening  petitions  of  Theodore  Gilman  and  Charles  H.  Bull, 
trustees;  Quincy,  Missouri  &  Pacific  Railway  Company;  George  I.  Seney, 
trustee,  and  St.  Joseph  &  St.  Louis  Railroad  Company. 

Houghy  Overall  &  Judeon,  for  Gilman  &  Bull,  trustees,  and  the  Quincy, 
Missouri  &  Pacific  Railway  Company. 

Theodore  Shddon^  for  George  I.  Seney. 

Pattison  &  Crane^  for  St.  Joseph  &  St.  Louis  Railroad  Company. 

WeUs  H.  Blodgett,  H.  S.  Priest^  and  Geo.  S.  Qraver^  for  receivers. 

Before  Bebweb  and  Thayeb,  JJ. 

Breweb,  J.  These  are  three  intervening  petitions,  in  each  of  which 
is  presented  the  question  of  liability  for  rentaJs  during  the  receivership. 
The  master  denied  the  petitions,  exceptions  were  duly  taken,  and  the 
question  is  now  before  us  on  these  exceptions.  The  first  two  cases  are 
so  nearly  alike  that  the  statement  of  the  facts  in  one  will  bring  the  ques- 
tion clearly  before  us.  In  August,  1879,  the  Quincy,  Missouri  &  Pacific 
Railroad  Company  leased  its  road  to  the  Wabash  Railroad  Company  for 
a  period  of  99  years.  By  subsequent  consolidations  the  Wabash  Railway 
Company  became  merged  into  the  Wabash,  St.  Louis  &  Pacific  Railway 
Company.  The  latter  company,  of  course,  succeeded  to  all  the  obliga^ 
tions  of  the  former.  The  conditions  of  the  lease  material  to  this  inquiry 
were  substantially  that  the  lessee  would  pay  taxes,  and  keep  the  road  in 
repair,  and  also  pay  as  rental  a  given  percentage  of  the  gross  earnings, 
guarantying  that  such  percentage  should  at  all  times  be  equal  to  the  in- 
terest at  6  per  cent,  on  the  bonds  of  the  lessor  company  issued  at  the  rate 
of  $9,000  per  mile.  At  the  beginning  of  the  receivership  the  outstanding 
bonds  of  the  lessor  amounted  to  $1,204,000.  Gilman  and  Bull  were  the 
trustees  in  these  bonds,  and  the  intervening  petition  was  filed  by  them 
as  well  as  by  the  Quincy  Railway  Company.  On  the  29th  of  May,  1884, 
the  Wabash,  St.  Louis  &  Pacific  Railway  Company  filed  its  bill  in  this 
court  confessing  its  insolvency,  and  praying  the  appointment  of  receivers. 
This  bill  showed  that  the  complainant's  property  was  a  system  made  up 
by  the  consolidation  of  various  independent  lines,  some  of  which  were 
taken  in  by  lease  and  some  by  purchase;  that  nearly  all  of  these  inde- 
pendent lines  were  subject  to  underlying  and  prior  separate  mortgages. 
It  also  showed  the  two  general  mortgages, — one  on  the  system  as  con- 
solidated, and  the  other  on  terminal  facilities,  and  certain  other  prop- 
erties. It  averred  that  the  value  of  these  properties  consisted  largely  in 
the  preservation  of  the  system  intact,  and  that  to  permit  the  breaking  up 
of  the  system  by  separate  foreclosures  of  these  underlying  mortgages  would 
largely  impair  the  value  of  the  properties.    It  made  the  lessor  companies 
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party  defendant.  It  prayed,  among  other  things,  "that  after  paying  such 
claims  as  were  required  to  be  paid  in  order  to  prevent  a  forfeiture  of  ora- 
tor's rights  and  interest  in  all  rolling  stock  and  equipments,  the  residue 
or  surplus  of  all  incomes,  revenues,  and  earnings  of  said  railroads,  and 
all  other  assets  coming  into  their  hands  as  suoh  receivers,  be  applied  to 
the  discharge  of  all  debts,  obligations,  and  liabilities  of  orator,  according 
to  the  rights  and  legal  and  equitable  priorities  of  all  concerned  as  cred- 
itors or  otherwise,  under  the  direction  of  the  court. *'  The  order  appoint- 
ing the  receivers  directed  them  to  take  possession  of  all  these  lines  of  road 
merged  in  this  one  system,  and  also  as  follows: 

'*It  is  further  ordered  that  the  said  receivers,  out  of  the  income  that  shall 
come  into  their  hands  from  the  operation  of  said  railroad,  or  otherwise,  pro- 
ceed to  pay  all  balances  due  or  to  become  due  to  other  railroads  or  transporta- 
tion companies  on  balances  growing  out  of  the  exchange  of  traffic,  accruing 
during  six  months  prior  thereto.  That  said  receivers  also  in  like  manner  pay 
all  rentals  accrued,  or  which  may  hereafter  accrue,  upon  all  leased  lines  of  said 
complainant,  and  for  the  use  of  all  terminals  or  track  facilities,  and  all  such 
rentals  or  installments  as  may  fall  due  from  said  complainant  for  the  use  of 
any  portion  of  road  or  roads  or  terminal  facilities  of  any  other  company  or 
companies,  and  also  for  all  rentals  due  or  to  become  due  upon  rolling  stock 
heretofore  sold  to  complainant  and  partially  paid  for.  That  said  receivers  also 
pay  in  like  manner  out  of  any  incomes  or  other  available  revenues  which  may 
come  into  their  hands,  all  just  claims  and  accounts  for  labor,  supplies,  pro- 
fessional services,  salaries  of  officers  and  employes,  that  had  been  earned  or 
have  matured  within  six  months  before  the  making  of  this  order.  It  is  fur- 
ther ordered  that  said  receivers  pay  all  current  expenses  in  the  operatiov  of 
said  road,  collect  all  the  revenues  thereof,  and  all  choses  in  action,  accounts, 
and  credits  due  and  to  become  due  to  the  company.  That  such  receivers  keep 
such  accounts  as  may  be  necessary  to  show  the  source  from  which  all  such 
income  shall  be  derived,  with  reference  to  the  interest  of  all  parties  herein  and 
the  expenditures  by  them  made.  *' 

In  pursuance  of  this  order  the  receivers  took  possession  of  the  Quincy 
road  with  the  other  properties.  On  the  26th  of  June,  1884,  the  receivera 
filed  their  petition  in  the  court  asking  its  instructions  as  to  how  they 
should  dispose  of  the  earnings  of  certain  lines,  among  them  the  Quincy 
road,  whi(5h  lines  they  believed  did  not  earn  enough  to  pay  operating 
expenses  and  the  rental;  and  on  the  28th  of  June  an  order  was  entered 
as  follows: 

"  Third.  It  is  further  ordered  that  the  receivers  herein,  until  otherwise 
directed,  keep  the  accounts  of  all  the  earnings  and  incomes  from,  as  well 
as  the  accounts  of  all  the  operating  expenses,  costs  of  maintenance,  and 
taxes  upon  the  following  lines  or  divisions  of  said  property,  separately, 
to-wit." 

On  the  15th  of  October,  1884,  upon  the  report  of  the  master  recom- 
mending that  the  receivers  be  directed  to  pay  interest  on  a  certain  divis- 
ion, the  court,  in  granting  the  order,  made  this  announcement: 

*^The  Court,  I  have  stated  at  an  early  day,  and  Judge  Bbbwer  has  gone 
over  that  matter,  (and  we  are  in  accord  with  regard  to  it,)  that  I  am  not^going 
to  take  the  money  that  belongs  to  the  underlying  mortgages  to  pay  interest 
on  non-earning  branches.  If  they  have  got  to  fall,  they  must  fail.  I  will 
protect  the  underlying  mortgages  especially,  and  they  havn't  got  enough  here 
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to  do  it.  Mr^  Smith,  Then  I  ask  that  the  matter  be  referred  to  the  master, 
and  we  will  introduce  testimony  showing  the  actual  earnings  of  the  road  in 
the  past  three  months.  TTie  Court,  That  is  the  important  element.  If  this 
branch  is  earning  enough  to  pay  its  own  interest,  that  is  another  inquiry ;  but 
certainly  I  am  not  going  to  sit  here  and  order  that  the  earnings  that  belong 
to  other  branches  in  this  consolidated  system  shall  be  taken  to  pay  concerns 
that  do  not  pay  earning  expenses.    Let  them  collapse." 

And  on  April  16,  1885,  after  receiving  the  reports  of  the  receivers  in 
respect  to  several  lines,  the  Quincy  road  among  them,  and  after  notice 
to  the  various  parties  in  interest,  an  order  was  entered  to  this  effect: 

** First.  That  the  subdi visional  accounts  must  be  kept  separately.  <That 
was  an  order,*  said  the  court,  « passed  by  Brother  Treat  at  the  very  outset 
of  this  receivership,  in  order  that  the  particular  equities  of  each  one  of  these 
divisions,  as  between  themselves,  might  be  ascertained.'  Seoond,  Where  any 
subdivision  earns  a  surplus  over  expenses,  the  rental,  or  subdivisional  inter- 
est, will  be  paid  to  the  extent  of  the  surplus,  and  only  to  the  extent  of  the 
surplus.  Third.  Where  a  subdivision  earns  no  surplus, — simply  pays  oper- 
ating expenses, — no  rent  or  subdi  visional  interest  will  be  paid.  If  the  lessor 
or  the  subdi  visional  mortgagee  desires  possession  or  foreclosure,  he  may  pro- 
ceed at  once  to  assert  his  rights.  While  the  court  will  continue  to  operate 
such  subdivision  until  some  application  be  made,  yet  the  right  of  a  lessor  or 
mortgagee,  whose  rent  or  interest  is  unpaid,  to  insist  upon  possession  or  fore- 
closure, will  be  promptly  recognized.  Fourth,  Where  a  subdivision  not  only 
earns  no  surplus,  but  falls  to  pay  operating  expenses,  as  in  the  St.  Joseph  & 
St.  Louis  branch,  the  operation  of  the  subdivision  will  be  continued;  but  the 
extent  of  the  operation  will  be  reduced  with  ah  unsparing  though  a  discrim- 
inating hand.  ** 

And  on  July  15,  1885,  the  court,  on  the  application  of  the  trustees, 
Gilman  &  Bull,  made  an  order  directing  the  receivers  to  surrender  the 
Quincy  road  to  them,  which  was  done.  As  a  matter  of  fact  the  earn- 
ings of  the  Quincy  road  during  the  time  it  was  in  the  hands  of  the  re- 
ceivers were  insufficient  to  pay  the  operating  expenses;  and  at  the  time 
the  receivers  took  possession  of  the  property,  there  was  due  by  the  com- 
pany, of  floating  debts,  (which,  by  the  rulings  of  the  supreme  court, 
were  preferential  debts,  and  entitled  to  payment,  prior  to  the  mortgages,) 
over  $3,000,000.  The  gross  receipts  of  the  entire  system  during  the  re- 
ceivership were  insufficient  to  pay  the  operating  expenses,  and  discharge 
all  of  this  floating  and  preferential  indebtedness;  and  the  purchasers,  in 
addition  to  the  sum  bid  by  them,  have,  as  required  by  the  orders  of 
this  court,  paid  the  balance  of  said  preferential  and  floating  indebted- 
ness. The  purchasers  have  taken  possession  of  the  property  within  the 
jurisdiction  of  this  court,  though  it  is  true  the  court,  in  tho  order  sur- 
rendering possession,  reserved  the  right  to  retake  it,  if  the  purchasers 
failed  to  pay  all  claims  and  demands  which  should  be  adjud^  ed  prior  in 
lien  to  the  mortgages.  The  intervenors'  claim,  of  course,  s  that  the 
rentals  due  them  are  preferential  debts,  and  should  be  paid  irior  to  the 
mortgages.     I  believe  these  facts  present  the  question  fiilly. 

We  start  with  this  fact,  that  prior  to  the  appointment  of  thi  receivers 
intervenors'  claim  was  subordinate  to  that  of  the  mortgagees      It  was  a 
claim,  of  course,  good  against  the  income,  but  not  against  th  i  corpm;  at 
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least  not  good  against  the  corpus  until  after  the  payment  of  the  mort- 
gages; and  the  first  question  is  whether  the  action  of  the  receivers  in  tak- 
ing possession,  or  of  the  court  in  ordering  possession,  changed  the  status, 
and  gives  to  interveners' claim  a  higher  position  than  it  theretofore  had. 
It  is  strenuously  insisted  by  interveners  that  it  didj  and  they  say  that 
by  taking  possession  of  this  leased  property  the  receivers  became  virtu- 
ally the  assignees  of  the  lease,  and  therefore  bound  by  its  terms,  and 
bound  to  an  extent  which  binds  the  property  in  preference  to  the  lien  of 
the  mortgagees.  A  multitude  of  citations  are  made  from  the  text-books 
and  decided  cases,  to  the  effect  that  where  a  mortgagee  institutes  fore- 
closure proceedings,  and  upon  his  application  a  receiver  is  appointed, 
and  such  receiver  takes  possession  of  property  leased  by  the  mortgagor, 
such  taking  of  possession  is  an  acceptance  of  the  lease,  and  binds  the  re- 
ceiver as  assignee,  and  binds  so  as  to  concede  a  preference  to  the  lessor 
in  respect  to  his  rental.  In  other  words:  If  A.,  a  mortgagee,  com- 
mences foreclosure  proceedings  against  B.,  a  mortgagor,  and  a  receiver, 
appointed  at  his  instance,  takes  possession  of  the  property  of  C,  leased 
by  B.,  such  possession  of  the  leased  property  is  an  acceptance  by  the  re- 
ceiver of  the  lease,  makes  him  an  assignee  of  the  lessee,  and  binds  both 
him  and  A. ,  the  mortgagee,  to  the  full  amount  of  the  mortgaged  prop- 
erty, to  the  payment  of  the  rents.     High  thus  states  the  rule: 

"As  a  rule,  receivers  are  not  liable  upon  the  covenants  of  the  persons  over 
whose  efiPects  they  are  appointed,  but  become  liable  solely  by  reason  of  their 
own  acts;  and  receivers  who  have  been  appointed  over  a  corporation,  and 
who  have  accepted  the  trust  and  taken  possession  of  the  assets,  do  not  thereby 
become  liable  for  the  rent  of  the  premises  held  by  the  company  under  a  lease; 
nor  can  they  be  held  liable  until  they  elect  to  take  possession  of  the  premises, 
or  until  the  doing  of  some  act  which  would  in  law  be  equivalent  to  such  an 
election.  But  when  a  receiver  enters  upon  and  occupies  premises  which  had 
been  leased  to  a  corporation  over  which  he  is  appointed,  he  thereby  becomes 
liable  for  the  rent  due  under  the  lease;  th<9  liability  in  such  cases  being  the 
common-law  liability  of  an  assignee  of  a  lease,  and  not  for  the  debt  due  from 
tl\e  corporation.  And  in  such  case,  the  facts  being  undisputed,  it  is  proper 
for  the  court  to  direct  the  receiver  to  make  payment  to  the  lessor  without  a 
reference  to  determine  the  matter.''    High,  Bee.  (2d  £d.)  §  273. 

This  proposition,  fortified  as  it  is  by  ample  citations,  is  conceded;  but 
is  it  applicable?  This  receivership  was  upon  the  application  of  the 
mortgagor, — a  party  in  possession  of  various  properties, — ^some  owned, 
some  leased,  and  all  subject  to  various  obligations.  Could  the  action  of 
the  mortgagor,  or  the  decision  of  the  court  upon  his  application,  change 
the  relative  rights  of  the  mortgagee  and  the  lessor?  Was  it  in  the  power 
of  the  court  upon  the  application  of  the  mortgagor  alone  to  charge  the 
mortgagee  with  obligations  to  which  he  never  assented?  That  this  bill 
was  filed  by  the  mortgagor  is,  of  course,  conceded;  and  that  its  theory 
was  not  the  preservation  of  any  single  creditor's  rights,  but  that  of  idl 
its  creditors,  secured  and  unsecured,  is  evident  from  these  extracts  from 
the  bill: 

"That  all,  or  nearly  all,  of  said  mortgages  embraced  all  rolling  stock  to  be 
thereafter  acquired  by  the  companies  executing  such  mortgages;  but  that,  as 
such  original  companies  and  those  lines  of  railroad  have  been  gradually  ab- 
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sorbed  in  orator's  vast  system,  the  rolling  stock  of  said  entire  system  has  be- 
come so  intermingled  as  to  be  incapable  of  division  according  to  the  original 
ownership  of  the  said  several  lines  of  road  according  to  said  several  Ciort- 
gages.  And  any  attempt  to  control  or  dispose  of  portions  of  such  rolling  stock 
by  any  court  or  courts  not  having  jurisdiction  of  the  whole,  and  not  compe- 
tent to  deal  with  orator's  entire  property  as  a  unit,  would  produce  grcftt  con- 
fusion and  uncertainty,  and  would  result  to  great  loss  to  all  persons  interested 
in  said  rolling  stock,  or  in  orator's  property  or  securities.  *  ♦  ♦  And  or- 
ator avers  that  the  Interest  of  the  orator  in  said  road,  and  of  all  its  creditors 
and  holders  of  tlie  bonds  aforesaid,  are  greatly  imperiJed  by  the  existing  pros- 
pect of  the  disruption  of  said  road  on  the  happening  of  the  default  impending 
as  aforesaid,  and  the  interests  of  all  parties  can  only  be  protected  by  the  in- 
terposition of  a  court  of  chancery.  That  if  said  lines  of  railroad  are  broken 
up,  as  aforesaid,  and  the  fragments  thereof  placed  in  the  bands  of  various  re- 
ceivers, and  the  rolling  stock,  materials,  and  supplies  seized  and  scattered 
abroad  in  the  manner  above  indicated,  the  result  will  produce  irreparable  in- 
jury and  damage,  not  merely  to  orator,  but  to  all  persons  having  any  interest 
in  said  lines  of  road,  and  the  securities  thereof." 

The  idea  which  underlies  this  bill  is  that  which  underlies  the  action 
ol  a  voluntary  bankrupt  under  the  bankrupt  law.  Finding  himself  in- 
solvent, he  surrenders  his  property  to  the  court,  to  be  disposed  of  for  the 
benefit  of  his  various  creditors.  Such  action  in  no  manner  changes  the 
relative  rights  of  his  various  creditors.  They  stand  svibsequent  to  this 
action  as  they  did  before,  and  their  various  rights  and  equities  are  de- 
termined, not  by  his  action  in  surrendering  his  property  to  the  custody 
of  the  court,  but  by  the  terms  and  obligations  of  the  contracts  thereto- 
fore entered  into.  Narrow  the  question  in  this  way:  Suppose  A.  is  the 
owner  of  a  mill  and  the  lessee  of  an  adjacent  farm.  Having  mortgaged 
both  his  mill  and  his  leasehold  interest,  and  finding  himself  insolvent, 
he  applies  to  the  court  by  bill  for  the  appointment  of  a  receiver  to  take 
possession  of  his  property  and  dispose  of  it  for  the  benefit  of  his  credit- 
ors, can  it  be  that  his  action  in  filing  the  bill,  or  tlie  action  of  the  court 
in  appointing  a  receiver,  makes  the  claim  for  rental  an  unsecured  obliga- 
tion, paramount  to  the  secured  lien  of  the  mortgage?  The  proposition 
will  be  startling,  if  true.  It  would  put  it  in  the  power  of  a  mortgagor 
to  dispossess  the  vested  lien  of  the  mortgagee,  and  render  such  lien  sub- 
ordinate to  unsecured  claims.  It  is  true  that  after  the  appointment  of  a 
receiver  the  mortgagee  came  in  with  an  application  for  a,foreclosure;  but 
the  assertion  of  his  rights  to  a  foreclosure  was  not  different  from  that  of 
the  assertion  of  the  lessor  to  his  claim  for  rent.  Each  took  what  rights 
were  given  him  by  his  prior  contract,  and  neither  by  his  action  waived 
any  of  his  rights  or  consented  to  a  subordination  of  his  priority.  It  is 
true,  also,  that  the  holder  of  the  general  mortgage  prayed  the  court  to 
extend  the  receivership  over  a  part  of  the  property  to  it  as  a  mortgagee. 
Perhaps  if  that  application  had  been  granted,  some  different  question 
might  now  arise;  but  the  court  expressly  decided  against  the  application, 
leaving  the  receivership  to  stand  as  it  was  in  the  first  instance, — one 
granted  on  the  application  of  4:he  mortgagor,  and  one  whose  appointment 
it  was  believed  would  in  no  manner  change  the  relative  rights  of  any 
creditor.     It  may  be  said  that  the  theory  of  the  bill  was  novel;  that  sel- 
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dom  it  is  that  the  mortgagor,  the  debtor,  applies  for  a  receivership. 
This  may  be  true,  though  this  is  not  the  first  instance  in  the  judicial 
history  of  this  country  that  such  an  application  has  been  made  and  sus- 
tained. The  New  York  &  New  England  road  was  upon  a  like  applica- 
tion placed  by  the  circuit  court  of  Connecticut  in  the  hands  of  a  receiver; 
and  in  bankrupt  cases,  though  that  was  specially  authorized  by  statute, 
such  a  proceeding  was  common.  But  the  question  is  not  now  upon  the 
propriety  of  the  action  of  the  court  in  appointing  a  receiver  on  the  ap- 
plication of  the  mortgagor,  but  upon  the  effect  of  such  action.  The  pro- 
priety of  this  proceeding  was  long  since  challenged  in  this  court,  and  its 
opinion,  with  the  concurrence  of  both  judges,  was  in  favor  of  its  propri- 
ety and  validity.  That  question  being  settled,  it  would  seem  to  be  log- 
ical and  necessary  that  no  action  of  the  court  at  the  instance  of  the  mort- 
gagor, no  action  of  the  receivers  in  direct  obedience  to  the  orders  of  the 
court,  could  change  the  relative  rights  of  the  creditors  inter  sese. 

Again,  if  the  action  of  the  court  in  making  the  appointment,  and  of 
the  receivers  in  taking  possession,  did  not  of  itself  create  a  new  and  legal 
obligation  against  the  mortgagees,  are  there  any  equitable  reasons  why 
the  claim  of  the  lessor  should  be  given  priority  to  that  of  the  mortgagee? 
The  lessor  was  defendant  as  well  as  the  mortgagee;  each  knew  his  rights; 
each  summoned  into  court  was  at  liberty  to  assert  his  rights;  neither 
was  told  directly  or  by  implication  that  he  would  gain  aught  by  the  ac- 
tion of  the  court  in  making  the  appointment.  As  the  mortgagee  might 
come  in,  and  did  come  in,  asking  foreclosure  of  his  mortgage,  so  the 
lessor  might  come  in,  and  many  did,  demanding  the  surrender  of  the 
leased  property  for  non-payment  of  rent.  These  very  interveners  after 
the  lapse  of  some  months  came  in  and  asked  possession  of  their  property, 
which  was  promptly  surrendered.  Why  should  the  mortgagee  be  com-* 
pelled  to  pay  the  lessor  any  more  than  the  lessor  be  compeUed  to  pay  the 
mortgagee?  Each  was  summoned  into  court,  each  was  called  upon  to 
make  a  showing  of  its  claim,  and  each  did  so  in  time  and  manner  that 
suited  it.  Because  there  were  various  properties  covered  by  separate 
mortgages  all  merged  in  one  system,  and  as  such  covered  by  one  subor- 
dinate mortgage,  is  there  any  equitable  reason  why  the  court,  seizing 
upon  all  of  the  properties  at  the  instance  of  the  common  debtor,  can  be 
said  to  have  created  any  new  and  different  equities  between  these  various 
creditors?  Did  not  each  stand  upon  his  l^al  rights, — ^rights  as  they  ex- 
isted before  the  receivership,  and  rights  which  could  be  asserted  at  any 
time,  and  were  in  fact  asserted  as  soon  as  each  party  saw  fit?  There 
was  certainly  nothing  in  the  action  of  the  court  or  the  varioVis  orders 
made  by  it  which  gave  to  any  party  the  right  to  expect  other  than  his 
l^al  claims.  Of  course,  the  order  in  the  first  instance  was  to  pay  rentals 
out  of  the  income,  and  that  income,  as  we  have  seen,  is  all  exhausted 
in  preferential  debts  and  operating  expenses.  Early  in  the  history  of 
receivership  the  order  of  the  court  was  to  keep  separate  accounts  of  the 
earnings  of  the  different  lines,  and  the  clear  intimation  of  all  the  orders 
and  opinions,  as  well  as  the  express  language  of  many,  was  that  the  in- 
come from  any  property,  part  of  the  general  system,  would  be  appropri- 
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ated  to  the  specific  claims  upon  that  property.  It  is  undoubtedly  trae 
in  railroad  foreclosures  that,  by  the  decisions  of  the  supreme  court,  cer- 
tain claims  have  been  adjudged  preferential  and  superior  to  mortgage 
and  secured  liens.  So  far  as  these  rulings  have  been  made  this  court 
has  unhesitatingly  followed  them;  but  it  cannot  be  that  the  security  of  a 
mortgage  deed,  even  if  it  be  a  railroad  mortgage,  is  open  to  displacement 
by  every  unsecured  creditor.  Only  the  cogent  public  reasons,  which 
have  been  so  carefully  considered  and  well  stated  by  the  supreme  court, 
justify  any  postponement  of  the  priority,  of  a  mortgage  debt.  So  far  as 
I  am  individually  concerned  I  am  unwilling  to  go  a  step  beyond  the 
matters  and  rules  laid  down  by  the  supreme  court.  As  to  all  outside  of 
those  matters  I  believe  the  sacredness  of  mortgage  obligations  should  be 
observed,  and  that  secured  debts  should  be  given  the  priority  which  the 
contracting  parties  awarded  to  them.  In  that  view  the  claims  of  the  in- 
tervenors  in  respect  to  the  Quincy  road  and  the  St.  Joseph  &  St.  Louis 
road  are  without  foundation,  and  the  exceptions  to  the  master's  reports 
will  be  overruled. 

With  respect  to  the  claim  of  George  I.  Seney,  the  trustee  in  the  mort- 
gage upon  the  Clarinda  Branch,  a  somewhat  different  state  of  facts  ex- 
isted. On  June  28,  1884,  upon  the  petition  of  the  receivers  and  the 
representations  by  them  that  the  Clarinda  Branch  was  important  to  the 
system,  and  had  earned  more  than  operating  expenses,  the  master  recom- 
mended an  order,  which  was  duly  entered  by  the  court,  as  follows: 

"It  is  ordered  that,  until  otherwise  directed,  the  receivers  herein,  from  the 
incoming  rents  and  profits  of  said  property,  after  meeting  such  other  obliga- 
tions as  they  have  been  directed  to  discharge  by  the  former  orders  of  this  court, 
pay  as  the  san^e  shall  from  time  to  time  mature,  from  whatever  balance  may 
remain  in  their  hands,  *  *  *  on  the  first  days  of  February  and  August 
(or  as  soon  thereafter  as  practicable)  the  semi-annual  Interest  at  six  per  cent, 
per  annum,  then  due  on  two  hundred  and  sixty-four  (264)  bonds  of  one  thou- 
sand dollars  each,  issued  in  July,  1879,  and  secured  by  mortgage  on  the  Clar- 
inda and  St.  Louis  Railroad,  (otherwise  known  as  the  Clarinda  Branch,) 
amounting  to  ^7,920.*' 

The  intervenor,  though  made  a  party  defendant,  entered  his  appear- 
ance, and  first  became  a  party  to  the  proceeding  on  January  4,  1885. 
He  was  notified  by  the  receivers  of  an  application  for  a  new  order  in  re- 
spect to  the  Clarinda  Branch,  which  was  entered  upon  April  16th.  The 
rental  was  in  fact  paid  to  August  1, 1884.  Now,  the  rental  from  August 
1,  1884,  to  April  16,  1885,  stands,  we  think,  upon  a  different  footing. 
There  was  an  express  order  of  the  court  in  reference  to  that  branch,  and 
couched  in  such  language  that  the  intervenor  had  a  right  to  rely  upon  it, 
and  expect  the  payment  of  his  rent,  until  some  other  order  was  made. 
Wherever  a  specific  order  is  entered  after  showing  and  petition  by  the  re- 
ceivers, it  would  seem  as  though  the  party  stood  upon  a  different  footing, 
and  was  not  called  upon  to  assert  his  rights  as  lessor  to  the  surrender  of 
the  leased  property.  Whatever  might  have  been  the  reasons,  and  how- 
ever much  mistaken  the  receivers  may  have  been,  they  acted  upon  their 
best  judgment,  and  the  court  seems  by  that  order  to.  have  given  express 
assurance  to  the  intervenor  that  the  interest  of  the  system  required  the 
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payment  of  that  rental,  and  the  preservation  of  that  property  in  the  ays- 
tem;  so  that  the  order  will  be  that  the  exceptions  to  the  report  of  the 
master  will  be  partially  sustained,  and  the  receivers  directed  to  pay  the 
rental  for  the  time  specified  with  interest.  So  far  as  the  subsequent 
rent^  is  concerned  there  is  nothing  to  distinguish  this  case  from  the 
other  two  heretofore  considered,  and  the  report  of  the  master  will  be  sus- 
tained. It  is  unnecessary  to  add  more.  We  have  had  these  matters 
under  consideration  for  some  months,  and  have  given  to  them  the  most 
careful  consideration.  The  arguments  and  briefs  of  counsel  have  been 
most  full  and  elaborate,  and  the  questions  presented  not  easy  of  solution. 
The  amounts  in  each  case  are  so  large  that  if  our  conclusion  is  erroneou3| 
a  review  may  be  had  by  the  supreme  court. 

Thayer,  J.  I  shall  only  add  a  few  words  to  what  has  already  been 
said.  We  are  asked  by  the  intervenors  to  make  an  order  in  this  matter 
the  practical  effect  of  which  will  be  to  give  an  unsecured  claim  priority 
over  a  mortgage  debt.  As  there  are  no  funds  at  our  disposal  derived 
from  the  income  of  the  property  lately  in  the  hands  of  the  receivers,  if 
we  allow  the  claims  in  the  desired  form  we  must  enforce  payment  out  of 
the  mortgaged  property  by  retaking  it,  unless  the  purchasers  under  the 
mortgage  see  fit  to  discharge  the  lien  which  we  impose.  It  is  proper, 
therefore,  that  we  should  consider  carefully  both  the  legal  and  equitable 
grounds  upon  which  such  action  can  be  predicated  and  justified.  No 
lawyer  would,  for  a  moment,  doubt  that  an  assignee  in  bankruptcy  would 
be  liable  for  rent  if  he  took  possession  of  leasehold  premises  held  by  the 
bankrupt,  and  used  them  for  the  purpose  of  administering  on  the  assets  in 
his  hands.  In  that  event  the  assignee  would  becoi:ne  personally  bound 
by  the  covenants  of  the  lease,  so  long  as  he  remained  in  possession,  and 
the  court  would  be  bound  to  protect  him  against  the  covenant  to  pay  rent, 
by  allowing  him  for  all  rent,  disbursements  as  an  expense  of  administra- 
tion. In  re  Merrifidd^  3  N.  B.  R.  98,  and  People  v.  Inmrance  Co.j  30 
Hun.  142.  The  same'  principle  holds  good,  of  course,  in  its  application 
to  public  liquidators  under  the  English  Winding  Up  Acts,  and  receivers 
of  copartnership  estates  and  the  like.  In  re  GoUiery  Cb.,  21  Ch.  Div. 
330;  In  re  Granite  Go.,  L.  R.  6  Ch.  462;  and  Oom,  v.  Imwrance  Co,,  116 
Mass.  278.  If  such  ofiicers  use  property  held  under  lease  for  the  pur- 
pose .of  advantageously  administering  on  property  committed  to  their 
charge,  they  must  pay  rent  as  stipulated  in  the  lease,  and  the  amount 
paid  is  an  expense  of  administration,  and  is  chargeable  against  the  fund 
undergoing  administration.  The  rule  as  applied  in  such  cases  has  never 
operated,  however,  so  far  as  we  can  find,  to  disturb  the  priority  of  claims, 
— that  is  to  say,  so  as  to  give  an  unsecured  debt  a  preference  over  one 
that  is  secured.  It  is  also  well  settled  that  if  mortgagees,  in  a  proceed- 
ing to  foreclose  a  mortgage,  procure,  the  appointment  of  receivers,  and 
cause  them  to  take  possession  of  property  held  under  lease  by  the  mort- 
gagor, to  which  their  mortgage  does  not  extend,  they  thereby  bind  the 
mort^ged  property  for  the  payment  of  rent  that,  accrues,  so  long  as  the 
receiver  remains  in  possession.     Such  was  the  rule  applied  in  the  case  of 
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Woodruff  Y.  Railway  Cb.,  93  N.  Y.  609;  MUtenberger  v.  RaUtoay  Co., 
106  U.  S.  286, 1  Sup.  a.  Rep.  140.  The  principle  which  underlies  all  of 
the  cases  cited  appears  to  be  substantially  the  same;  that  is  to  say,  if  an  as- 
signee in  bankruptcy,  public  liquidators,  receivers  of  insolvent  corpora- 
tions, or  receivers  appointed  under  proceedings  to  foreclose  mortgages,  take 
possession  of  the  property  of  a  third  party,  held  under  a  lease,  and  use  it  os- 
tensibly for  the  purpose  of  administering  advantageously  on  the  assets  in 
their  hands,  or  at  the  instance  of,  and  for  the  benefit  of,  mortgagees,  full 
rent  must  be  paid  for  the  use  of  such  property,  out  of  any  funds  within 
the  control  of  the  court,  and  that  without  reference  to  the  quest'on 
whether  the  use  of  the  leased  premises  proves  to  be  beneficial  or  other- 
wise. Tbere  is,  in  fact,  no  difficulty  in  deciding  what  the  law  is.  The 
difficulty  lies  in  making  a  correct  application  of  it  to  the  particular  case 
under  consideration;  or  rather  it  lies  in  determining  whether  the  present 
proceeding  was  of  such  an  exceptional  character  that  the  principle  invoked 
to  establish  the  liability  in  question  is  applicable. 

Attention  has  already  been  called  to  the  fact  that  the  bill  in  this  case 
was  filed  by  the  mortgagor,  against  all  persons  and  corporations,  includ- 
ing the  lessors,  who  were  interested  in  the  various  roads  forming  the 
complainant's  railroad  system.  As  I  understand  the  bill  of  complaint, 
the  complainant  professed  to  be  acting,  not  alone  in  the  interest  of  mort- 
gagees, but  in  the  interest  of  all  the  corporations,  whose  roads  had  be- 
come an  integral  part  of  the  system,  whether  by  lease,  consolidation,  or 
otherwise.  It  was  substantially  represented  by  the  bill  that  the  affairs 
of  the  complainant  had  become  so  complicated,  by  the  various  mortgages 
that  had  been  executed,  the  consolidations  that  had  taken  place,  and  the 
leases  made  or  assumed,  and  by  the  admixture  of  rolling  stock,  that  the 
best  interests  of  all  parties  concerned  demanded  the  appointment  of  re- 
ceivers over  the  whole  system,  as  the  only  feasible  method  of  working 
out  the  equities  appertaining  to  each.  It  was  on  account  of  such  repre- 
sentations that  the  receivers  were  appointed  and  ordered  to  take  posses^ 
sion  of  the  whole  system.  In  other  words  the  receivership  was  not  cre- 
ated for  the  benefit  or  protection  of  any  one  interest,  or  class  of  interests, 
but  for  the  benefit  of  all  parties  to  the  suit  who  were  in  any  wise  inter- 
ested in  the  system.  The  lessor  companies,  whose  roads  went  into  pos- 
session of  the  receiver,  were  adviseci  of  such  facts  by  the  form  of  the  bill, 
and  by  the  prayer  for  relief.  They  were  at  liberty,  at  any  time  after  it 
was  filed,  to  show  that  the  extension  of  the  receivership  over  the  leased 
lines  was  not  necessary  to  the  protection  of  any  interests  of  the  lessor 
companies,  or  that  it  was  detrimental  to  such  interests.  If  such  show- 
ing bad  been  made,  (and  it  appears  to  me  that  the  lessor  companies  were 
cited  into  court  to  confess  or  deny  the  averments  of  the  bill  in  that  be- 
half,) the  leased  lines  would  unquestionably  have  been  released  at  any 
stage  of  the  proceeding.  Intimations  to  that  effect,  and  of  the  theory  oh 
which  the  court  was  proceeding,  appear  to  have  been  given  during  the 
progress  of  the  case  from  time  to  time.  But  so  long  as  the  lessor  com- 
panies acquiesced  in  the  averments  contained  in  Uie  bill,  and  on  the 
faith  of  which  receivers  were  appointed,  it  appears  to  me  that  the  re- 
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eeivership  continued  to  stand  for  their  protection,  and  for  the  protection 
of  the  interests  of  all  persons  and  corporations  who  were  parties  to  the 
proceeding;  and  that,  so  long  as  that  state  of  affaire  existed,  the  relative 
rights  of  the  parties  were  not  changed,  and  that  the  mere  possession  by 
the  receivers  of  the  leased  lines  did  not  have  the  effect  of  making  the 
rentals  a  charge  on  the  body  of  the  mortgaged  property,  superior  in  rank 
to  the  mortgage  debt.  The  case,  as  I  conceive,  bears  some  analogy  to 
the  case  of  the  Bridge  Water  Engineering  G>.,*12  Ch.  Div.  181,  where, 
inasmuch  as  a  public  liquidator  had  retained  possession  of  rented  prem* 
ises  for  the  mixed  accommodation  or  benefit  of  the  landlord  and  the 
liquidator,  the  chancellor  refused  to  allow  the  rents  as  a  part  of  the  cost 
of  administration.  The  question  before  us  should  not  be  determined, 
in  my  opinion,  with  any  reference  to  the  question  whether  it  was  in  fact 
necessary  for  the  protection  of  the  interests  of  the  lessor  companies  to  ex- 
tend the  receivership  over  the  leased  lines,  although,  if  we  were  at  lib- 
erty to  consider  that  matter,  it  seems  probable,  in  view  of  the  condition 
of  one  of  the  leased  roads,  that  if  it  had  not  been  taken  in  hand  by  the 
receivers  it  would  have  suspended. operations,  for  a  time  at  least,  and 
put  the  public  to  great  loss  and  inconvenience,  even  if  it  had  not  incurred 
a  forfeiture  of  its  franchises.  But,  be  this  as  it  may,  the  question  is  not 
to  be  determined  by  considering  whether  the  representations  of  the  bill 
were  erroneous  in  so  far  as  the  leased  lines  were  concerned.  We  must 
•consider  what  the  bill  did  in  &ct  allege;  upon  what  theory  it  was  drawn; 
iind  for  what  purpose  the  court  appointed  receivers,  and  for  whose  ben- 
-efit;  and  whether,  in  the  light  of  such  facts,  and  the  subsequent  acqui- 
escence of  the  lessor  companies,  they  can  now  legall}*'  or  equitably  insist 
that,  because  the  receivers  took  possession  of  their  road  under  an  order  of 
oourt,  the  rentals  which  accrued  during  the  period  of  such  possession  must 
perforce  take  precedence  over  the  mortgage  debts,  although  such  leased 
lines  during  the  period  in  question  did  not  pay  operating  expenses.  In 
my  opinion,  this  question  must  be  answered  in  the  negative.  The  case 
is  so  exceptional  in  its  character  that  the  principle  invoked  to  establish 
the  liability  in  question,  in  my  judgment,  is  not  applicable. 

In  the  course  of  the  argument  something  was  said  about  the  receivers 
having  exercised  an  election  to  take  possession  of  the  leased  lines.  On 
the  one  hand  it  was  argued  that,  as  they  elected  to  take  possession,  they 
became  personally  bound  as  assignees  of  the  lease  by  all  its  covenants. 
On  the  other  hand  it  was  argued  that  they  acted  under  the  orders  of  the 
court,  and  exercised  no  election  or  discretion.  It  appears  to  me  that 
the  receivers  did  not  elect  to  take  the  leased  lines  in  the  sense  in  which 
that  term  is  used  in  the  books,  but  at  the  same  time  I  do  not  regard  the 
•question  as  to  whether  their  action  was  voluntary  or  enforced  as  at  all 
material.  They  had  possession  of  the  leased  lines,  and  operated  them. 
If  the  court  ordered  them  to  take  possession  of  the  same  for  the  benefit 
of  any  particular  interest  or  class  of  interests  involved,  and  without  any 
reference  to  the  protection  of  the  rights  of  the  lessor  companies  them- 
selves, then  those  interests  for  whose  advantage  the  leased  lines  were 
taken  and  operated  by  the  receivers  should  stand  the  expense  of  the 
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rental,  and  the  court  would  be  bound  to  so  order.  The  court  has  no 
more  right  than  an  individual  to  use  one  i>erson's  property  for  the  exr 
elusive  benefit  of  another  without  paying  for  its  use.  But  from  the  rec- 
ord and  proceedings  in  this  case  it  does  not  appear  to  me  that  any  prop- 
erty was  so  taken  and  used.  The  entire  system  was  taken  in  hand  at 
the  instance  of  the  general  owner  to  protect  the  interests  of  all  parties 
cbncerned.  The  court,  through  its  receivers,  at  all  times  adopted  that 
line  of  policy  which  seenfed  to  be  conducive  to  the  best  interests  of  all 
parties  as  then  foreseen.  Among  other  things  done  for  the  protection  of 
all  parties  to  the  litigation,  at  an  early  day  it  made  an  order  to  prevent 
the  earnings  of  the  numerous  roads  composing  the  system  from  becom- 
ing confused.  It  appears  to  me  that  such  order,  so  far  as  it  related  ta 
the  leased  lines,  was  a  most  explicit  avowal  that  the  court  did  not  regard 
the  rentals  that  from  time  to  time  accrued  as  an  expense  of  administra- 
tion, and  that  it  did  not  r^ard  the  receivership  as  having  been  created 
for  the  benefit  of  the  mortgagees,  or  any  particular  class  of  creditors,  but 
for  the  mutual  advantage  of  all  parties  concerned,  the  lessor  companies- 
included. 

In  conclusion  I  will  add  that  in  any  light  in  which  I  have  been  able 
to  view  the  question,  it  appears  to  me  that  the  report  of  the  master 
should  be  confirmed  in  the  respects  indicated  in  the  main  decision,  and. 
I  accordingly  concur  in  the  order  already  announced* 


Rogers  v.  Riessner  d  al. 
{GiTcuit  Court,  8,  D,  New  York.    March  37, 1888.) 

EqxnTY— Practice— Rehearing. 

'  An  application  for  a  rehearing  must  be  denied  where  !t  is  based  solely  on 
evidence  already  before  the  court,  and  passed  upon  adversely  to  applicant  on 
rehearing  before  another  jud/^e,  and  no  manifest  error  is  shown. 

Patents  for  Invention—Practice— Findings  of  Master— Suffioienct  of 
Evidence. 

In  a  reference  to  find  and  report  the  number  of  cans  made  by  defendants 
under  a  patent  on  which  royalties  should  be  paid,  the  decree  directed  the 
master  to  take  an  account  of  all  cans  made  and  sold  by  defendants  since  Jan- 
uary 1,  1888,  (to  which  date  royalties  had  been  paid,)  "which  embody  or  make 
use  of  the  improvements  patented. "  The  master  called  for  an  account  of  all 
cans  made  and  sold  by  defendants  since  January  1, 1888, which  purport  to  use 
the  letters  patent.  Defendants  furnished  such  account,  stating  that  the  cans 
included  therein  were  all  similar  to  those  made  by  them  under  their  license, 
and  on  which  they  had  paid  royalties  down  to  tfanuary  1,  1888.  Held,  that 
there  was  sufficient  evidence  on  which  to  base  the  master's  report  as  to  tha 
amount  of  royalties  unpaid. 

On  Rehearing.     See  30  Fed.  Rep.  525|  531. 
Qeo.  C.  Lay^  for  complainant. 
Jos.  A.  Whitney,  for  defendants. 
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Laoombe,  J.  The  elaborate  and  exhaustive  argument  of  defendants' 
counsel  may  be  grouped  under  two  heads.  He  first  seeks  to  secure  a 
rehearing  of  the  case,  and  a  determination  thereon  different  from  that 
rendered  on  final  hearing.  With  the  exception,  however,  of  testimony 
touching  the  kind  of  oil-can  manufactured  since  January  27,  1885,  no 
new  facts  were  proved  before  the  master.  The  evidence  as  to  what  kind 
of  cans  were  made  subsequent  to  January  27, 1885,  is,  however,  imma- 
terial, as  the  complainant  abandonldd  all  claim  for  royalties  thereon,  and 
the  master  has  not  included  them  in  his  report.  The  facts  upon  which 
a  rehearing  is  asked  were  fully  set  forth  before  Judge  Wheeler,  (see  his 
opinion,  March  28,  1887,  30  Fed.  Rep.  525,)  and  were  again  consid- 
ered by  him  upon  a  motion  for  reargument  April  9,  1887,  (Id.  i531.) 
Subsequently  another  motion  for  rehearing  was  made  before  the  same 
judge,  who,  in  September,  1887,  denied  the  motion,  with  the  statement 
that  the  whole  subject  had  been  fully  considered.  The  present  applica- 
tion being  based  solely  upon  evidence  already  before  the  court,  and  three 
times  passed  upon  adversely  to  the  defendants,  must  be  denied 3  no  such 
manifest  error  being  shown  as  would  warrant  the  disturbance  of  the  judg- 
ment at  final  hearing,  which  must  therefore  be  taken  as  settling  the  law 
of  the  case. 

In  the  second  place,  defendants  attack  the  master's  report  as  to  the 
number  of  cans  on  which  royalties  should  be  paid,  claiming  that  no  man- 
ufacture or  sale  by  defendants  of  cans  such  as  are  contemplated  by  the 
order  or  decree  is  shown.  The  decree  directed  the  master  to  take  the 
'^accountof  all  incased- glass  vessels  manufactured  and  sold  by  the  de- 
fendants from  the  1st  day  of  January,  1883,  (down  to  which  date  royal- 
ties had  been  paid,)  which  embody  or  make  use  of  the  improvements 
patented,"  etc.  The  master  called  upon  the  defendants  to  produce  an 
account  of  all  glass  vessels  manufactured  and  sold  by  them  from  January 
1,  1883,  to  the  date  of  the  decree,  which  purport  to  use  the  letters  pat- 
ent. The  defendants  furnished  such  an  account,  and  upon  the  statements 
of  quantity  therein  contained  the  master's  report  is  based.  As  to  the 
kind  of  cans  covered  by  this  account  the  defendants  therein  stated  that 
they  were  ^'all  similar  to  defendants'  Exhibit  No.  1."  This  exhibit  was 
before  the  court  on  final  hearing,  and  testified  to  as  a  sample  of  the  cans 
made  by  defendants  under  their  license,  and  upon  which  they  paid  roy- 
alties do^m  to  January  1,  1888.  Inasmuch  as  the  decree  under  which 
the  master  acted  was  directed  to  ascertaining  what  license  fees  were  un- 
paid, there  was  certainly  before  him,  by  defendants' own  concession,  suf- 
ficient facts  on  which  to  base  his  report. 

The  exceptions  are  overruled,  the  master's  report  confirmed,  and  judg- 
ment directed  for  complainant  for  amount  found  due. 
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COUSINERY  V,  SCHELL. 

(Circuit  Court,  8.  D.  Nm  Tork,    December  31,  1887.) 

Customs  Duties— Actions  to  Recovbb  Payment— Valuations  in  Defbb- 
ciATBD  CuEBBNCY— Failure  to  Show  Pboduction  op  Consular  Cbbtifi- 

CATB. 

In  an  action  to  recover  an  excess  of  duty  paid  on  an  importation  valued  in 
depreciated  foreign  currency,  where  it  appears  that  a  bond  was  given  by  the 
importer  under  authority  of  the  treasury  regulations  of  February  1, 1857,  S$  226. 
for  the  production  of  the  consular  certificate  of  its  valuation  in  Spanish  or 
United  States  silver  dollars,  the  plaintiff  cannot  recover  if  he  fails  to  show 
that  such  certificate  was  produced  within  the  time  prescribed  in  said  bond. 

At  Law.     Action  to  recover  back  cuatonis  duties. 

The  plaintifPs  firm  of  F.  Cousinery  &  Co.,  on  March  27, 1860,  by  the 
ship  Pace,  and  on  April  17,  1860,  by  the  ship  Union,  imported  into  the 
port  of  New  York  from  Trieste,  Austria,  certain  merchandise.  This 
merchandise  was  subject  to  an  ad  vaJorem  duty,  and  was  invoiced  in  de- 
preciated Austrian  paper  florins,  which  were  issued  and  circulated  un- 
der the  authority  of  the  Austrian  government,  and  whose  value  was  not 
fixed  by  any  law  of  the  United  States.  Augustus  Schell,  the  defendant's 
testator,  as  collector  of  customs,  converted  these  florins  into  United  States 
money  at  the  rate  of  48}  cents  per  florin,  and  exacted  duty  on  the  mer- 
chandise in  question  upon  the  basis  of  such  valuation  of  the  florin  on 
the  respective  days  of  its  importation.  Against  this  valuation  the  plain- 
tiff's firm  made  protests  under  the  act  of  February  26,  1845,  (5  U.  8. 
St.  at  Large,  727,)  claiming  that  the  true  value  in  United  States  money 
of  such  florin  was  less  than  48  i  cents,  and  as  certified  in  the  certificate 
of  the  United  States  consul  at  Trieste,  attached  to  their  invoices  of  this 
merchandise,  and  that  they  were  entitled  to  recover  the  duty  exacted  on 
the  diSerence  between  the  value  of  the  florin  as  taken  at  48}  cents  and 
its  value,  as  certified  by  the  consul.  Thereafter,  on  April  13,  1861, 
plaintiff's  firm  brought  this  suit  to  recover  the  duty  claimed  by  them 
in  their  protests. 

The  laws  and  treasury  regulations  in  force  at  the  time  of  these  impor- 
tations were  as  follows:  Section  2  of  the  act  of  March  3,  1801,  (2  U. 
S.  St.  at  Large,  121,)  which  provided  that  "the  invoices  of  nil  goods 
imported  into  the  United  States,  and  subject  to  a  duty  ad  valorem,  shall 
be  made  out  in  the  currency  of  the  place  or  country  from  which  the  im- 
portation shall  be  made,"  etc;  section  61  of  the  act  of  March  2,  1799, 
(1  U.  S.  St.  at  Large,  673,)  which  provided,  besides  other  things,  "that 
it  shall  be  lawful  for  the  president  of  the  United  States  to  cause  to  be  es- 
tablished fit  and  proper  regulations  for  estimating  the  duties  on  the 
goods,  wares,  and  merchandise,  imported  into  the  United  States  in  re- 
spect to  which  original  invoice  shall  be  exhibited  in  a  depreciated  cur- 
rency issued  and  circulated  under  the  authority  of  any  foreign  govern- 
ment;" paragraphs  216,  226,  714,  716,  and  716  of  treasury  regulations, 
issued  February  1,  1867,  which  provided  that: 
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"Where  the  value  of  the  foreign  currency  is  riot  fixed  by  any  law  of  tho 
United  States,  the  invoice  must  be  accompanied  by  a  consular  certificate  show- 
ing its  value  in  Spanish  or  United  States  silver  dollars." 

'*The  consul's  certificate  of  the  value  of  the  foreign  currency  in  which  the 
invoice  is  made  out»  when  depreciated,  or  its  value  not  fixed  by  the  Taws  of 
the  United  States,  will  be  according  to  form  224  of  these  regulations,  and 
must  be  attached  to  the  invoice  in  a  manner  that  will  best  secure  it  from  losa 
or  removal. " 

"When  in  such  case  the  certificate  is  not  produced,  the  importer  is  required 
to  give  a  bond  to  produce  such  consular  cei-tificate,  whether  the- import  be 
subject  to  duty  or  not.  This  bond  will  be  in  the  following  form,  and,  if  the 
merchandise  be  dutiable,  in  a  penal  sum  equal  to  the  amount  of  duties  assess- 
able thereon,  but,  if  free  of  duty,  in  the  penal  sum  of  one  hundred  dollars: 

"(Form  No.  76) 

"Bond  to  Prodtjcb  Consxtlar  Cttrrency  CEBTincATjE. 

"Know  all  m^n  by  these  presents,  that  we, ,  are  held  and  firmly^ 

bound  unto  the  United  States  of  America  in  the  sum  of dollars,  to  be 

paid  to  the  said  United  States;  for  payment  whereof  we  bind  ourselves,  our 
heirs,  executors,  and  administrators,  lointly  and  severally,  firmly  by  these 

presents;  sealed  with  our  seals,  dated  this  « day  of ,  in  the 

year  of  the  independence  of  the  said  United  States,  and  in  year  of  our 

Lord  one  thousand  eight  hundred  and .    Whereas,  the  above-bounden 

entered  certain  goods,  wares,  and  merchandise,  imported  by ,. 

in  the  ship  ,  whereof is  master,  from ,  the  amount  of 

duties  charged  whereon  is  the  sum  of  ;  and  whereas,  the  invoice 

of  the  said  goods,  wares,  and  merchandise,  presented  on  the  entry  thereof, 
was  made  out  in  a  foreign  currency,  the  value  whereof  is  not  fixed  by  the 
laws  of  the  United  States,  and  which  invoice  was  not  accompanied  by  a  cer* 
tificate  from  the.  consul  of  the  United  States  at  — : —  aforesaid,  being  the 
place  of  exportation  of  the  said  goods,  wares,  and  merchandise,  showing  the 
value  of  th0  currency  wherein  the  invoice  was  made'out  in  United  States  or 
Spanish  silver  dollars:    Kow,  therefore,  the  condition  of  this  obligation  is 

such  that  if  the  above-bounden  -r shall  well  and  truly  pay  or  cause  to 

be  paid  unto  the  collector  of  customs  for  the  district  of ,  for  the  time 

being,  the  sum  of         ■   ,  or  shall  produce  such  certificate  as  aforesaid  within 

months  from  the  date  of  these  presents,  then  the  above  obligation  to 

be  void ;  otherwise  to  remain  in  full  force  and  virtue. 

" —    [Seal.] 

" fSeal.]" 

"Sealed  and  delivered  in  presence  of  -  , 

•  "Invoices  otad  vcUorem  or  free  goods,  when  made  out  in  a  foreign  depre- 
ciated currency,  or  a  currency  the  value  of  which  is  not  fixed  by  the  laws  of 
the  United  States,  whether  the  importer  or  owner  resides  in  this  country  or 
abroad,  must  in  each  case  be  accompanied  by  a  consular  certificate  showing 
the  value  of  such  currency  in  United  States  or  Spanish  silver  dollars,  accord- 
big  to  the  annexed  form : 

"(Form  Ko.  224.) 

"Op  CONSULAJl  CeETIFIOATB  QF  the  YALTJE  of  CXJBRBa^OY. 

"  I,  A.  B.,  consul  of  the  United  States  of  America,  do  hereby  certify  that 
the  true  value; of  the  currency  of  the  kingdom  of     '.       ,in  which  currency 

t^e  annexed  Invoice  of  merchandise  Is  made  out,  is cents,  estimatea 

in  United  States  or  Spanish  silver  dollars. 

[Signed]  ,::  li,:.,.  .    •'A.  B.    . 

v.34F.no.4— 18 
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"The consular  officers  will  either  make  their  certificate  upon  the  Invoice  it- 
self, or  give  such  details,  where  it  is  attached  as  a  separate  document,  as  to 
the  names  of  the  shippers,  consignees,  vessels,  and  captains,  the  nature  of  the 
merchandise,  and  the  total  amount,  as  will  fully  Identify  the  invoice  annexed, 
instead  of  giving,  as  heretofore,  their  certiticates  in  such  general  terms  as  to 
admit  of  the  deception — which  the  department  is  informed  has  been  prac- 
ticed— of  substituting  another  invoice  in  place  of  the  one  for  which  the  cer- 
tiflcate  was  originally  Issued." 

"They  are  also  especially  enjoined  to  observe  great  caution  in  granting  cer- 
tificates, where  application  shall  be  made  for  the  same,  for  former  shipments 
which  were  unaccompanied  by  said  certificates,  until  they  are  fully  satisfied 
by  the  correctness  of  the  invoices  presented  to  them  for  that  purpose,  a^  the 
very  omission  of  the  certificates  with  the  invoices  at  the  time  of  entry  is  in 
many  cases  presumptive  evidence  that  a  fraud  was  intended,  if  not  practiced, 
upon  the  public  revenue." 

These  regulations  were  held,  in  DutUh  v.  MaxweU,  2  Blatchf.  541,  to 
be  the  r^ulations  of  the  president,  under  the  aforesaid  law  of  1799. 

All  of  the  invoices,  except  two,  of  the  merchandise  imported  by  the 
Pace,  and  all  of  the  invoices  except  one  of  the  merchandise  imported  by  the 
Union,  had  each  attached  thereto,  or  subsequently  and  duly  produced, 
prior  to  July  20,  1860,  consular  certificates;  and  in  case  of  the  invoices 
with  consular  certificates  so  attached  or  produced  a  refund  was  made 
July  28, 1860,  to  the  plaintiff's  firm  of  the  duty  exacted  on  the  difference 
between  the  value  of  the  florin  as  taken  by  the  collector  at  48  i  cents 
in  United  States  money,  and  its  value  as  certified  by  the  consul.  In 
case  of  the  two  invoices  by  the  Pace,  and  of  the  one  by  the  Union,  which 
were  without  consular  certificates,  plaintiff^s  firm,  according  to  the  usual 
course  of  business  at  the  custom-house,  were  required  to  give  and  did 
give  bonds  for  the  production  of  such  certificates,  although  neither  of 
such  bonds  nor  a  copy  thereof  was  produced  by  the  plaintiff,  nor  any 
evidence  given  by  him  of  the  time  within  which  such  consular  certificates 
were  required  thereby.  As  to  the  two  invoices  by  the  Pace,  a  consular 
certificate  dated  September  11, 1860,  was  presented  to  the  ooUector,  after 
the  giving  of  a  bond  for  the  production  of  the  same;  but  it  did  not  in 
any  way  appear  that  a  consular  certificate  was  ever  presented  in  compli- 
ance with  the  bond  given  in  the  case  of  the  one  invoice  by  the  Union, 
or  that  suit  was  ever  brought  on  any  bond  given  in  the  case  of  either  the 
invoice  by  the  Pace  or  by  the  Union.  At  the  close  of  the  plaintiff's  case, 
the  defendant's  counsel  moved  for  a  direction  of  verdict  in  favor  of  the 
defendants,  on  the  grounds,  besides  others:  Firsts  that  there  was  no  proof 
in  the  case  that  plaintiff's  firm  ever  gave  the  bond  required  by  the  afore- 
said treasury  regulations  for  the  production  of  a  consular  certificate  in 
case  of  either  of  the  two  invoices  by  the  Pace  or  of  one  by  the  Union; 
secondly  that  if  such  bond  was  given  in  the  case  of  either  of  such  invoices, 
there  was  no  proof  that  a  consular  certificate  was  ever  produced  in  com- 
pliance therewith;  third,  that  if  such  consular  certificate  was  produced 
in  case  of  either  of  such  invoices,  there  was  no  proof  that  it  was  produced 
within  the  time  required  by  the  bond  given  for  its  production;  and, 
fourthy  that  the  plaintiffs  had  not  proven  &ct8  sufficient  to  entitle  them 
to  recover  as  to  either  of  such  invoices. 
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A.  W.  Oriswdldf  for  plaintiflf.* 

Steplien.  A.  Walker ^  Diet.  Atty.,  and  Thomas  Oreenwood^  Asst.  Dist. 
Atty.,  for  defendant. 

Lacombe,  J.,  (praUy.)  The  importer,  under  the  statutes,  had  no  claim 
to  have  the  valuation  of  his  goods  reduced  to  the  equivalent  of  ^a  depre- 
ciated currency,  except  in  the  manner  indicated  at  the  close  of  section 
61  of  the  act  of  1799.  The  way  there  pointed  out  was  that  the  president 
might  make  regulations  for  the  appraisement  and  valuation  of  goods  that 
were  invoiced  or  purchased  in  a  depreciated  currency.  The  only  regu- 
lations made  under  the  authority  of  that  section  which  are  produced  are 
the  treasury  regulations  of  1857,  and  the  plaintiff  must  make  out  a  case, 
in  the  manner  indicated  therein,  entitling  him  to  a  valuation  at  the  re- 
duced amount)  before  he  can  recover.  The  regulations,  as  read  in  evi- 
dence, comprise  a  number  of  sections  or  articles.  All  of  them,  except 
section  226,-^.and  in  feet  the  first  part  of  section  226,  also, — plainly 
contemplate  and  require  that  a  consular  certificate  of  depreciation  shall 
be  attached  to  the  invoice  and  must  accompany  it.  The  only  provision 
of  the  regulations  to  which  the  plaintiflF  can  point  which  relieves  him 
from  the  obligation  of  producing  that  certificate  attached  to  the  invoice 
at  the  time  of  entry,  is  that  calling  for  the  bond  which  is  provided  for  in 
section  226  and  form  75.  There  is,  in  my  opinion,  sufficient  evidence 
here  to  show  that  whatever  bond  was  called  for  by  the  r^ulations,  and 
was  asked  for  by  the  indorsement  on  the  entry,  "Take  currency  bond," 
was  given;  but  there  is  a  failure  to  prove  within  what  time  that  bond  re- 
quired the  consular  certificate  to  be  produced,  and  in  the  only  case  where 
the  consular  certificate  was  produced  it  was  so  produced  only  after  a  lapse 
of  a  period  of  about  five  months  and  a  half. 

There  has,  therefore,  been,  in  my  opinion,  on  the  part  of  the  plaintifi", 
a  failure  to  prove  his  case, — a  lack  of  proof  sufficient  to  bring  him  within 
the  provisions  of  the  latter  part  of  section  226, — even  assuming — ^and  I 
do  not  mean  now  to  pass  conclusively  on  that  question — even  assuming 
that  the  giving  of  the  bond  and  the  subsequent  production  of  the  certifi- 
cate within  the  time  required  by  the  bond,  would  be  sufficient  to  entitle 
him  to  a  refund,  where  he  had  paid  the  duties  before  the  certificate  wa& 
produced.     I  shall  therefore  direct  a  verdict  for  the  defendant* 
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Roy  v.  Louisville  N.  0.  <t  T,  R.  Co. 
{Circuit  Court,  W,  D.  Tennessee.    March  7, 1888.) 

Inpanot-*-Right  to  Sub  in  Forma  Pauperis. 

Neither  the  pauper's  oath  of  an  infant  plaintiff  nor  that  of  his  next  friend 
can  entitle  them  to  sue  without  security  for  costs. 

At  Law.     Ex  parte  application  by  an  in&nt  to  sue  in  forma  pa/uperi». 
0.  P.  LyleSj  for  the  motion. 

Hammond,  J.  This  is  an  ex  parte  application  by  an  infant  plaintiffto  sue 
in  forma  pauperis.  He  is  a  citizen  of  Arkansas,  and  his  declaration,  pre* 
Bented  with  his  application,  alleges  that  he  was  personally  injured  by 
the  negligence  of  the  defendant  company,  while  traveling  as  a  passenger 
on  its  train.  He  accompanies  his  application  with  an  oath  of  his  own 
poverty,  and  also  the  oatii  of  his  next  friend  as  to  his  poverty,  likewise; 
and  he  presents  a  certificate  of  a  good  cause  of  action  by  a  reputable  at- 
torney, as  required  by  our  ruling  in  Bradford  v.  Bradford ^  2  Flip.  280. 

It  is  thoroughly  well-settled  in  Tennessee,  even  under  the  liberal  stat- 
utes of  our  state,  that  an  infant  plaintiff  cannot  sue  in  forma  pattperis. 
Mill.  &  V.  Code,  §§  3912,  8913;  Thomp.  &  S.  Code,  §  8192;  Green  v. 
Harrison^  3  Sneed.  131 ;  Brooks  v.  Workman^  10  Heisk.  430;  Oarglev.  SaUr 
road  Cb.,  7  Lea,  717;  Sharer  v.  Gtfi,  6  Lea,  495.  We  held  in  Bradford  v. 
Bradford^  supra,  for  sufficient  reasons,  that  the  Tennessee  statute  was  not 
binding  on  the  federal  court.  Not  because  the  state  practice  is  not  bind- 
ing on  us,  but  because,  aff  we  thought,  it  is  not  a  question  of  practice  at 
all,  but  a  statutory  privilege  or  right  conferred  upon  a  party,  which  was 
limited  in  legislative  authority  to  the  state  courts — the  right,  namely,  of 
the  parly  to  determine  for  himself  the  fact  of  his  poverty,  and  that  he 
had  a  reasonable  cause  of  action.  Outside  the  statute,  those  were  mat- 
ters of  judicial  determination  by  the  court,  and  we  thought  the  l^sla- 
ture  of  the  state  could  not  deprive  the  federal  courts  of  the  right  to  de- 
termine for  themselves  the  facts  of  the  case,  or  prescribe  for  them  a  stat- 
utory rule  of  judgment.  It  is  now  insisted  that  under  that  decision  the 
above-cited  cases  are  not  binding  on  us,  and  that  the  plaintiff  has  the 
right  to  sue  in  this  court  in  forma  pauperis.  At  common  law  no  plain- 
tiff had  any  such  right,  it  being  a  purely  statutory  privilege.  But  here 
■costs  and  fees  must  not  be  confounded,  for  at  common  law  no  such  thing 
as  costs  was  known,  the  right  to  them  being  likewise  a  statutory  priv- 
ilege; that  is  to  say,  the  right  of  a  party  to  the  suit,  either  plaintiff  or 
defendant,  to  recover,  if  prevailing  in  the  suit,  the  expenses  of  his  own 
side  of  the  litigation,  was  unknown  to  the  common  law.  So,  too,  the 
right  to  demand  security  for  those  costs  after  the  statute  of  Gloucester 
-(6  Edw.  I.  c.  1)  was  unknown  to  the  English  law,  except  in  two  cases 
— First,  where  a  prochein  ami  was  suing  in  behalf  of  an  infant  he  was 
required  to  give  security  for  costs;"  and,  secondly ,  if  the  plaintiff  resided, 
or  was  about  to  go  out  of  the  jurisdiction.     At  common  law,  indeed, 
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an  infant  oould  not  sue  except  by  his  guardian,  and  it  was  by  a  stat- 
ute that  the  privilege  of  suing  by  a  prochem  ami  became  established; 
and  one  of  the  conditions  of  the  privilege  was  that  the  prochein  ami 
should  give -security  for  costs.  As  to  fees, — that  is,  as  to  one's  own  ex- 
penses of  litigation,  whether  plaintiflF  or  defendant, — ^they  were  always 
to  be  paid  as  the  cause  progressed  to  the  officers  or  others  entitled  to 
them  for  the  services  rendered,  and  the  litigant  could  no  more  expect  to 
get  these  services  for  nothing,  or  on  a  credit,  than  he  could  expect  to  so 
obtain  other  work  or  labor  performed  for  him.  But  by  the  statute  11 
Hen.  VII.  c.  12,  for  the  first  time  paupers  were  allowed  to  sue  as  plaintiffs 
without  paying  these  fees,  which  privilege  they  obtained  by  petition 
upon  their  affidavit  of  poverty  and  certificate  of  counsel  that  there  was 
a  good  cause  of  action.  Hence  these  applicants  were  not  to  be  relieved 
of  giving  Becwriiyfor  coOa,  but  to  be  allowed  '*to  carry  on  the  cause"  with- 
out paying  the  fees  due  for  one's  own  expenses  of  litigation.  But  not 
only  were  infants  not  allowed  this  privil^e,  but  their  prochein  ami  was 
required  to  secure  to  the  other  side  his  costs,  as  we  have  seen;  and  this 
was  one  of  only  two  or  three  instances  where  any  plaintiff  was  required 
to  give  such  security.  Moreover,  if  an  irresponsible  person  were  ad- 
mitted as  next  friend  of  an  infant,  the  court  would  substitute  one  that 
should  be  responsible,  and  be  able  to  give  the  security  to  the  other 
side.  2  Sell.  Pr.  64,  82,  428-449;  1  Tidd,  Pr.  98-100;  8  Chit.  Pr. 
633;  7  Bac.  Abr.  (Bouv.  Ed.)  420,  tit.  "Pauper;"  2  Jac.  Fish,  Dig. 
2679,  tit.  "Costs;"  Id.  2654;  5  Jac.  Fish.  Dig.  6467,  tit.  "Infant;"  Id. 
6471;  6  Jac.  Fish.  Dig.  9848,  tit.  "Pauper;"  Lees  v.  Smith,  5  Huri.  &  N. 
631;  Watsonv.  Eraser j  8  Mees.  &  W.  660;  Mimn  v.  Berthen,  4  Moore  <fe  P. 
215;  Sdby  v.  AlsUm^  1  Term.  R.  491;  Arumymous,  1  Wils.  130;  Noke  v. 
Windham,  2  Strange,  694;  Uvrogmcrton  v.  Smith,  2  Strange,  932.  Some 
of  the  latest  cases  seem  to  intimate  that  under  some  circumstances  this 
rule  might  be  relaxed,  but  I  find  no  case  where  it  was  done  by  admit- 
ting a  pauper  next  friend  to  sue,  though  there  may  be  cases  where  the 
.  court  refused  to  remove  one  becoming  insolvent  after  suit  brought.  Some 
of  the  cases  cited  in  the  digest  are  not  accessible  to  me  for  examination. 
The  chancery  court  was  more  liberal,  and  it  is  difficult  to  answer  the  ar- 
gument there  made  that,  if  infants  were  to  be  deprived  of  the  benefit  of 
the  statute  allowing  paupers  to  sue  in  forma  pauperis,  a  great  injustice 
might  sometimes  be  done  to  them.  But  even  in  that  court  there  was  a 
difference  of  opinion  as  to  the  correct  practice.  1  Daniell,  Cb.  Pr.  (1 
Eng.  Ed.)  103,  40;  Id.  (1  Amer.  Ed.)  41,  99,  and  notes;  1  Smith, 
Ch.  Pr.  (2d  Amer.  Ed.)  550;  1  Hoff.  Ch.  Pr.  67;  Story,  Eq.  PI.  § 
50.  So,  too,  courts  of  admiralty  are  far  more  liberal.  Bradford  v. 
Bradford,  supra,  note.  Still,  the  reasoning  of  the  common-law  courts 
for  excluding  infants  from  the  benefit  of  the  statute  is  not  without 
much  force.  Not  only  frivolous  and  unsubstantial,  and  therefore  vex- 
atious, suits  might  be  brought  by  irresponsible  next  friends  of  infants, 
but  even  their  good  causes  of  action  may  be  prejudiced  by  the  intermed- 
dling of  such  irresponsible  persons,  while  if  left  till  they  arrive  at 
sge,  they  being  meantime  protected  by  the  statute  of  limitations  in  its 


Digitized  by 


Google 


278  FEDERAL  REPORTEB. 

saving  clauses,  they  could  sue  with  more  efiTect;  though  it  must  be  ad- 
mitted that  loss  of  evidence  from  such  lapse  of  time  would  be  dangerona, 
oftentimes,  perhaps,  fatal.  Nevertheless,  we  cannot  make  the  law  here. 
The  plaintiff  not  being  entitled  to  sue  in  forma  pauperis^  either  under 
the  state  statute  or  under  the  general  law,  in  suits  at  law,  we  cannot  by 
judicial  action  confer  the  privilege.     Application  refused. 


Rogers  L.  &  M.  Works  v.  Southern  Railroad  Ass*^, 

(Oircuit  Ooufi,  S.  D.  New  York.    March  13.  1888.) 

Railroad  Oohfanieb— Bonds  op  Mobtqages— Powbb  to  Guaranty  Boitds  of-' 
Other  Companies. 

A  railroad  corporation,  which  has  power  by  its  charter  to  issue  its  owil 
bonds,  has  power  to  guaranty  the  bonds  of  another  railroad  corporation,  which 
it  receives  m  payment  of  a  debt  due  to  it,  and  which  it  sells  for  value,  or  trans- 
fers in  payment  of  its  own  debts,  the  guaranty  beinji:  given  as  the  means  of 
augmenting  the  credit  of  the  bonds,  or  to  enable  it  to  obtain  an  adequate  price 
for  them. 

At  Law. 

Benj,  H.  Bristow,  Anthony  Htggins^  and  David  WUcox,  for  plaintiff. 
Bangs  &  Stetson,  for  defendant. 

Shipman,  J.  This  is  an  action  at  law,  in  which,  by  written  stipula- 
tion  signed  by  the  parties,  a  jury  was  waived,  and  the  cause  was  tried 
by  the  court.  Upon  such  trial  the  following  facts  were  found  to  have^ 
been  proved,  and  to  be  true:  The  averments  of  the  first,  second,  third, 
fourth,  fifth,  sixth,  seventh,  and  ninth  paragraphs  of  the  complaint  are 
true,  except  that  the  guaranty  described  in  the  seventh  paragraph  waa 
not  indorsed  upon  the  bonds  by  resolution  of  the  stockholders  of  the  de- 
fendant, and  with  the  omission  of  the  words  "for  good  and  valuable  con- 
sideration" in  said  paragraph.  The  facts  in  regard  to  the  consideration 
for  the  said  guaranty  are  hereinafter  specially  stated.  The  Mississippi 
Central  Railroad  Company,  hereinafter  called  the  "Mississippi Company,'* 
had  become  indebted  to  the  defendant  before  January  26, 1874,  in  a  large 
amount,  for  advances  which  were  made  to  said  company  for  the  purpose 
of  completing  its  road.  In  settlement  of  that  debt  the  said  Mississippi 
Company  delivered  to  the  defendants  its  coupon  bonds,  for  the  sum  of 
$1,000  each,  known  as  "Income  and  Equipment  Bonds,"  to  the  amount 
of  $5,000,000.  These  bonds  include  the  447  bonds  which  are  particu- 
larly described  in  the  complaint.  At  a  meeting  of  the  directors  of  the 
defendant,  held  on  January  26,  1874,  the  following  resolutions  were 
unanimously  adopted: 

*' Resolved,  that  when  the  said  bonds  are  delivered  to  this  company  by  the 
said  the  Mississippi  Central  Railroad  Company,  the  corporate  seal  of  this  com- 
pany* attested  by  the  signatures  of  the  president  and  secretary,  be  atlixed  toa. 


Digitized  by 


Google 


B0GEB8  L.  &  M.  WORKS  0.  SOUTHERN  RAILROAD  ASS'N.  279 

gaaranty  to  be  indorsed  on  each  of  the  said  five  thousand  bonds  in  the  fol- 
lowing form:  *  For  valuable  consideration  the  Southern  Railroad  Association 
guaranties  to  the  holder  of  the  within  bond  the  punctual  payment  of  the  prin- 
cipal and  interest  thereof  when  and  as  the  same  shall  fall  due,  according  to  the 
terms  and  promises  of  the  said  bond.  Witness  the  corporate  seal  of  the  said 
company,  this  26th  day  of  January,  A.  D.  1874.' 

** Resolved,  that  the  treasurer  of  this  company  be  authorized  to  appropriate 
such  number  as  may  be  required  of  the  said  bonds  which  shall  have  been  taken 
by  this  company  on  account  of  advances  made  to  the  Mississippi  Central  Rail- 
road Company,  to  the  purchase  of  from  twenty-eight  to  thirty  thousand  (28,- 
.000  to  30,000)  shares  of  the  capital  stock  of  the  New  Or  leans,  Jackson  &  Great 
Korthern  Railroad  Company;  provided,  that  in  making  the  said  purchase  the 
bonds,  with  tlie  coupon  of  1874  detached,  be  taken  at  par,  and  the  price  of  the 
shares  not  to  exceed  seventy-five  dollars  per  share  for  the  full-paid  shares  of 
one  hundred  dollars  each. " 

Said  guaranty  was  thereupon  indorsed  upon  each  of  said  $5,000  bonds. 

At  a  meeting  of  the  stockholders  of  the  defendant,  on  June  22,  1874, 
at  which  meeting  18,798  of  the  20,000  shares  into  which  the  capital 
stock  of  the  defendant  was  divided  was  represented,  the  proposed  con- 
solidation of  the  Mississippi  Company  with  the  New  Orleans  Company 
under  the  name  of  the  New  Orleans,  St.  Louis  &  Chicago  Railroad  Com- 
pany, hereinafter  called  the  "St.  Louis  Company,'^  was  approved,  and  it 
was  voted  that  the  executive  officers  of  the  defendant  sell  to  said  last- 
mentioned  railroad  company  their  interest  in  the  lease  of  the  Mississippi 
Company,  upon  such  terms  and  on  such  conditions  as  may  be  agreed 
upon.     The  following  preamble  and  resolutions  were  adopted: 

''Whereas,  it  is  advisable  to  raise  the  sum  of  eight  hundred  thousand  dol- 
lars to  pay  the  floating  indebtedness  of  this  company,  and  it  is  believed  that 
the  object  can  be  attained  most  advantageously  for  the  interests  of  the  stock- 
holders of  this  company  by  offering  to  each  one  the  option  or  privilege  of  pur- 
chasing certain  of  the  assets  of  this  company  at  a  price  sufficient  to  secure  the 
required  sum:  Therefore,  be  it  resolved — First*  That  each  stockholder  of 
this  company  who  shall,  before  the  1st  day  of  July  next,  pay  to  the  treasurer 
of  this  company,  either  in  cash  or  in  the  notes  or  obligations  of  this  company, 
a  sum  equal  to  forty  per  cent,  of  the  par  value  of  the  stock  of  this  company 
standing  in  the  name  of  such  stockholder  on  tl)e  first  day  of  July,  1874,  shall 
be  entitled  to  receive  mortgage  bonds  of  the  Mississippi  Central  Railroad  Com- 
pany of  the  issue  known  as  the  'Consolidated  Mortgage  Crold  Bonds,"  to  an 
amount  equal  at  the  par  thereof  to  the  said  payment,  and  also  mortgage  bonds 
of  the  said  Mississippi  Central  Railroad  Company- of  the  late  issue,  known  as 
*  Income  and  Equipment  Bonds,'  to  amount  equal  at  the  par  thereof  to  the 
amount  at  par  of  the  stock  of  this  company  standing  m  the  name  of  such 
stockholder  on  the  books  of  this  company  at  the  closing  of  the  books  on  the 
first  day  of  July,  A.  D.  1874.  Second.  That  the  secretary  be  directed  to  for- 
ward a  copy  of  the  above  resolution  to  each  of  the  stockholders  of  this  com- 
pany." 

The  plaintiflf  was  the  owner  of  2,767  shares  of  the  capital  stock  of  the 
defendant,  which  stood  in  the  name  of  Jacob  S.  Rogers,  and  Jacob  S. 
Bogers,  trustee.  Mr.  Rogers  was  president  of  the  plaintiff,  and  wad  one 
of  the  directors  of  the  defendant,  and  was  present  at  the  directors'  meet- 
ing of  January  26,  1874,  and  at  the  stockholders'  meeting  of  June  22, 
1874.     After.  June  22,  1874,  the  defendant,  for  value,  transferred  and 
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delivered  220  of  said  income  bonds,  guarantied  as  aforesaid,  to  the  St. 
Louis  Company,  and  said  company  thereafter,  for  value,  transferred  and 
delivered  same  220  bonds  to  the  plaintiff,  which  still  holds  and  owns  the 
same.  One  hundred  and  forty  of  said  bonds  were  numbered  4,361  to- 
4,500,  to  each  of  which  said  numbered  bonds  were  and  are  attached  18- 
coupons  beginning  with  coupon  No.  5,  falling  due  January  1, 1876,  and 
including  coupon  No.  22,  falling  due  December  1,  1884,  the  date  of  the 
maturity  of  the  bonds.  The  residue  of  the  said  220  bonds  were  num- 
bered4,501  to4,580.  To  each  of  said  last-mentioned  and  numbered  bonds 
were  and  are  attached  19  coupons,  beginning  with  coupon  No.  4,  falling 
due  December  1,  1875,  and  including  coupon  No.  22,  falling  due  as 
aforesaid.  Pursuant  to  the  said  resolutions  of  June  22,  1874,  and  after 
said  date,  the  said  Rogers,  acting  in  behalf  of  the  plaintiff,  elected  to  pay 
the  defendant240  per  cent,  assessment  upon  the  whole  or  a  portion  of 
its  stock;  and  the  plaintiff  paid  the  same  by  surrendering  to  the  defend- 
ant its  notes  for  $90,680,  which  had  beeen  given  by  the  defendant  to  the 
plaintiff  for  locomotives  bought  by  the  defendant,  and  the  plaintiff  there- 
upon received  from  the  defendant  consolidated  bonds  of  the  Mississippi 
Company  to  the  amount  of  $90,000,  and  income  and  equipment  bonds 
of  said  company  to  the  amount  of  $226,700,  being  bonds  numbered 
3,501  to  3,726,  inclusive,  and  $700*  of  bond  No.  4,598.  The  additional 
$300  of  the  latter  bond  was  acquired  by  a  purchase  for  cash  of  scrip  to 
that  amount.  To  each  of  said  bonds  were  and  are  attached  20  coupons, 
beginning  with  coupon  No.  3,  falling  due  June  1,  1875,  and  including 
coupon  No.  22,  falling  due  December  1,  1884.  The  plaintiff  still  owns 
said  bonds  and  coupons.  To  each  of  said  bonds  said  guaranty  was  at- 
tached. On  June  22,  1874,  and  subsequently,  the  consolidated  bonds- 
of  the  Mississippi  Company  had  a  market  value,  but  as  they  were  not 
listed  upon  the  New  York  Stock  Exchange,  their  value  is  not  now  easily 
ascertained .  Testimony  was  given  that  a  quantity  of  these  bonds  was  sold 
in  February,  1874,  at  85 J  per  cent,  to  another  railroad  company,  which 
was  assisting  in  building  an  extension  of  the  defendant's  railroad  system 
for  the  purpose  of  enabling  its  own  railroad  to  reach  New  Orleans.  This 
cannot  be  considered  as  evidence  of  the  market  value  of  said  bonds.  I 
find  that  the  bonds  had  a  substantial  market  value,  but  I  am  unable  to- 
ascertain  the  price  at  which  they  could  have  been  sold  for  cash.  I  find 
that  in  the  sale  of  the  income  bonds  to  the  stockholders  the  guaranty  of 
the  defendant  was  not  a  portion  of  or  an  incident  of  the  property  which 
was  sold,  and  in  and  by  Uie  sale  it  was  not  understood  that  the  purchas- 
ing stockholders  were  to  receive  and  have  the  benefit  and  the  promise  of 
the  guaranty.  And  further  find  that  in  the  sale  of  the  incon  a  bonds  to- 
the  St.  Louis  Railroad  Company  the  guaranty  was  an  incide  it  of  and  a 
valuable  part  of  the  property  which  was  sold.  The  reasons  or  the  dif- 
ference in. the  findings  with  respect  to  the  two  sets  of  bondi  are  given 
hereafter. 

The  conclusions  of  fact  and  of  law  upon  the  forgoing  find  igs  of  fact 
are  as  follows:  The  defendant  corporation,  which  has  power  y  its  char- 
ter to  issue  its  own. bonds,: has  the  power  to  guaranty  the. be  ids  of  .an- 
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other  railroad  corporation,  which  it  receives  in  payment  of  the  debt  to  it 
of  said  last-named  railroad  corporation,  and  which  bonds  it  sells  for 
value,  or  transfers  in  payment  of  its  own  debts;  said  guaranty  being 
given  as  the  means  of  augmenting  the  credit  of  said  bonds,  and  enabling 
ihe  defendant  corporation  to  obtain  an  adequate  price  or  equivalent  for 
them.  Railroad  Co.  v.  Howard,  7  Wall.  392;  Amot  v.  Railway  Co.,  67 
N.  Y.  316.  The  guaranty  was  originally  placed  upon  the  bonds  for  the 
purpose  of  augmenting  their  value,  and  enabling  some  of  them  to  be 
used  towards  the  purchase  of  the  stock  of  the  New  Orleans  Railroad. 
It  is  not  important  whether,  when  the  guaranty  was  actually  written 
upon  the  bonds,  a  consideration  had  been  received  for  the  promise,  be- 
cause whenever  the  bonds  were  thereafter  sold  to  a  hofrui  fide  purchaser, 
for  value,  or  transferred  in  payment  of  the  debts  of  the  guarantor,  the 
defendant  had  the  legal  right  to  guaranty  their  payment;  and  the  bonds 
being  delivered  with  the  guaranty  upon  them,  and  no  evidence  existing, 
either  in  the  nature  of  the  transaction  or  from  any  other  quarter,  that 
the  guaranty  did  not  pass  with  the  bonds  as  a  part  of  the  purchase,  it 
is  to  be  treated  as  if  it  was  written  at  the  time  of  the  sale.  Amot  v.  RaU- 
way  Cb.,  supra.  It  follows  that  the  defendant  is  liable  upon  its  guar- 
anty of  the  220  bonds  which  were  sold  or  transferred  for  value  to  the  St. 
Jx)uis  Company,  and  were  afterwards  transferred,  for  value,  to  the  plain- 
tiff. There  was  no  infirmity  in  the  title  of  the  St.  Louis  Company  to 
the  bonds,  and  no  lack  of  power  in  the  defendant  to  give  the  guaranty. 
The  same  result  would  follow  in  respect  to  the  227  bonds  which  were 
delivered  to  the  plaintiff,  if  the  guaranty  did  in  fact  pass  with  the  bonds 
as  a  part  of  the  purchase.  If,  in  the  absence  of  fraud,  the  defendant 
sold  and  the  plaintiff  bought  a  guarantied  bond,  the  defendant  would 
be  liable  upon  the  guaranty,  although  it  had  made  an  improvident 
bargain.  The  question  of  fact  is  whether  the  guaranty  was  sold  with 
the  bond,  and  arises  between  the  purchasing  stockholder  and  the  selling 
corporation.  No  question  of  law  exists  as  to  the  rights  of  a  purchaser 
from  the  stockholder. 

The  defendant  was  in  pecuniary  straits,  and  owed  a  floating  debt  of 
^800,000.  It  had  as  or  among  its  assets  consolidated  bonds  of  the  Miss- ' 
issippi  Company,  which  had  a  substantial  value,  and  were  worth,  per- 
haps, 50  cents  on  the  dollar;  and  had  also  the  income  bonds  of  said 
<5ompany,  which  were  worth  very  little  without  the  guaranty  of  the  de- 
fendant. To  its  stockholders,  who  would  advance  a  sum  equal  to  40 
per  cent,  of  the  par  of  their  stock,  it  offered  to  transfer  consolidated  bonds 
-equal  in  amount  to  the  cash  payment,  and  income  bonds  equal  to  the 
par  of  the  stock.  Thus,  in  addition  to  the  consolidated  bonds,  the  stock- 
holders would  receive  income  bonds  of  twice  and  one-half  the  amount  of 
his  cash  payment,  and,  if  the  guaranty  passed  with  the  bonds,  the  de- 
fendant obliged  itself,  in  order  to  pay  a  floating  debt  of  $800,000,  to 
pay  $2,000,000  at  7  per  cent,  interest.  Instead  of  owing  $800,000,  it 
owed  $2,000,000,  and  had  parted  also  with  a  valuable  portion  of  its  as- 
sets. The  idea  that  the  transfer  of  the  guarantied  bonds  was  a  gift  to 
the  stockholders  is  unworthy  of  credit.     The  transaction  was  a  sale, 
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with  or  without  the  guaranty;  and  the  fact  that  the  guaranty  was  not 
erased  when  the  bonds  were  delivered  raises  a  strong  presumption  that  it 
was  intended  to  be  annexed,  and  to  be  a  continuing  obligation  of  the 
seller.  This  presumption  is  attacked  by  the  inherent  improbabilities 
of  such  a  transaction,  and  by  the  fact  that  the  resolutions  which  author- 
ized the  sale  were  silent  in  regard  to  the  guaranty,  a  circumstance  which 
furnishes  no  affirmative  evidence  on  the  subject.  It  is  not  credible  that 
the  defendant  entered  into  the  sale  with  the  belief  that  it  was  undertak- 
ing to  deliver  guarantied  bonds.  Such  a  transaction  would  be  too  im- 
provident, and  too  nearly  akin  to  fraud  upon  any  non-assenting  stock- 
holder, to  commend  itself  to  the  judgment  of  the  stockholders,  and  strong 
proof  is  required  to  compel  a  finding  that  they  were  willing  to  imi>eril 
the  existence  of  the  company  by  such  a  ruinous  agreement.  Notwith- 
standing the  fact  that  the  guaranty  was  not  erased,  and  was  delivered 
with  the  bonds,  I  am  not  able  to  believe  that  the  contract  of  sale,  as  be- 
tween the  stockholders  and  the  corporation,  was  that  of  a  guarantied 
bond,  but  rather  that  the  existence  of  the  guaranty  was  deemed  to  con- 
fer no  rights  upon  the  stockholder  against  the  company.  I  cannot  find 
that  a  sale,  which  was  made  for  the  ostensible  purpose  of  paying  a  debt 
of  $800,000,  was  intended  to  increase  it  to  $2,000,000,  and  bound  the 
seller  to  the  payment  of  the  latter  sum. 

Judgment  is  ordered  to  be  entered  for  the  plaintiff  for  the  amount  due 
upon  the  220  bonds  numbered  from  4,361  to  4,580,  inclusive,  and 
upon  the  unpaid  coupons  attached  thereto,  and  the  interest  thereon,  and 
the  interest  upon  the  principal  sum  after  the  maturity  of  said  bonds. 


Pearce  v.  Humphreys  et  aL 

(Cfircuit  Court,  E.  D,  Michigan.    March  12, 1888.) 

» 

Railboad  Oompakues— Liabilities  fob  NEGLiGENCE—AcomBNTs  at  Crossikob. 
Plaintiff  was  driviDg  a  truck  along  a  private  way  through  defendant's  yard, 
which  was  commonly  used  by  teams  in  going  to  and  from  an  elevator,  and 
which  crossed  a  large  number  of  railway  tracks.  His  view  of  the  main  track 
used  by  passenger  trains  was  obstructed  by  a  line  of  freight  cars  standing 
upon  the  next  track,  which  had  been  opened  at  the  crossing  of  the  private 
way  to  form  a  passage  for  teams  to  cross  the  tracks.  Plaintiff  was  about  to 
cross  the  main  track.  He  did  not  stop,  but  listened  for  the  approach  of  trains. 
Hearing  no  signal,  he  attempted  to  cross,  but  was  struck  by  an  engine  which 
had  Just  Icift  the  passenger  station,  and  was  proceeding  at  a  speed  of  10  or  13 
miles  an  hour.  There  was  evidence  that  there  was  no  signal  given  of  its  ap- 
proach. Heldy  that  the  question  respectively  of  the  negligence  of  the  plain* 
tiff  and  defendants  was  properly  submitted  to  the  Jury.^ 

{Syllabus  by  the  Court.) 

>  On  the  general  subject  of  the  duty  of  a  traveler  approaching  a  railroad  crossing, 
see  Durbin  v.  Navigation  Ck>.,  (Or.)  17  Paa  Rep.  5,  and  note.  As  to  the  duty  of  rau^ 
road  companies  at  orossings,  see  Railroad  Co.  y.  Sohoster,  (£y.)  7  S.  W.  Bep.  874|  an4 
note. 
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On  Motion  for  a  New  Trial. 

This  was  an  action  by  Herbert  Pearoe,  for  personal  injuries  received 
in  the  yard  of  the  Wabash  Railway  Company  in  Detroit,  of  which 
company  the  defendant  Solon  Humphreys  and  another  were  the  receiv- 
ers. Plaintiff  was  the  driver  of  a  pair  of  horses  attached  to  a  heavy 
truck,  which  he  had  driven  into  defendant's  yard  to  deliver  some  tobacco 
at  the  freight  depot.  A  surveyed  plan  of  the  yard  produced  in  court 
shows  it  to  be  a  parallelogram;  upon  the  north  side  of  which  is  Wood- 
bridge  street,  the  east  side  Twelfth  street,  and  the  south  side  the  Detroit 
river.  The  freight  depot  at  which  the  tobacco  was  delivered  was  in  the 
south-easterly  comer  formed  by  Twelfth  street  and  the  river,  and  access  to 
the  depot  is  afforded  by  a  drive-way  leading  from  Twelfth  street  along-side 
the  freight  house.  The  yard  extends  to  the  west  some  2,000  feet,  with 
some  20  tracks,  and  near  the  westerly  end,  and  about  1,700  feet  from 
the  freight-house,  there  is  an  elevator,  and  a  private  way  leading  north- 
erly from  the  elevator  across  the  tracks  to  Woodbridge  street,  this  way 
being  nearly  parallel  with  Twelfth  street,  and  about  1,700  feet  distant. 
Freight  cars  standing  upon  the  tracks  are  opened  at  this  private  way, 
which  was  used  solely  for  the  convenience  of  persons  doing  business  at 
the  elevator,  and  was  maintained  by  the  elevator,  and  not  by  the  rail- 
way. Plaintiff  drove  into  the  yard  by  the  way  of  Twelfth  street,  de- 
livered his  freight  at  the  freight  house,  but  instead  of  turning  about  and 
coming  out  by  the  way  he  came  in,  drove  westward  through  the  yard, 
parallel  with  the  tracks,  until  he  reached  the  private  way  running  from 
the  elevator  northerly  to  Woodbridge  street,  when  he  turned  northerly 
upon  this  road  between  the  cars  of  a  divided  freight  train,  and,  while 
passing  across  the  main  track,  was  struck  by  a  locomotive  coming  down 
ftoia  the  passenger  station,  which  was  also  upon  Twelfth  street.  He 
did  not  stop  before  crossing  the  track,  but  listened  as  he  approached  it. 
The  evidence  tended  to  show  that  he  could  not  have  seen  a  train  coming 
down  from  the  station  if  he  had  stopped,  by  reason  of  *the  intervening 
line  of  freight  cars. 

Plaintiff  recovered  a  verdict  for  $600,  and  motion  was  made  for  a  new 
trial,  upon  the  ground  that  the  accident  was  the  result  of  his  own  negli- 
gence.    The  case  was  argued  before  the  circuit  and  district  judges. 

lerad  T,  (hwles  and  Isaac  MarsUm,  for  plaintiff. 

Alfred  RusseU^  for  defendants. 

Brown,  J.,  (after  stating  the  facU  as  above.)  The  testimony  leaves  no 
doubt  in  my  mind  that  plaintiff  was  guilty  of  negligence  in  not  return- 
ing to  Woodbridge  street  by  way  of  Twelfth  street  as  he  had  entered. 
It  was  not  only  the  proper  and  safer  route,  but  it  was  actually  shorter 
than  the  one  he  took;  and  if,  in  driving  along  parallel  with  the  railroad 
tracks,  and  before  reaching  the  private  way  to  the  elevator,  he  had  met 
with  an  injury,  I  should  have  regarded  his  taking  this  route  as  contrib- 
uting to  the  accident;  but  as  he  met  with  the  injury  after  he  had  reached 
and  taken  the  private  way  from  the  elevator,  I  do  not  feel  at  liberty  to 
inquire  how  he  came  there.     In  other  words,  his  negligence  had  ceased 
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to  operate  before  he  crossed  the  track,  and  cannot  therefore  be  considered 
as  the  proximate  cause  of  the  accident.  Applying  the  rule  laid  down 
in  Bailroad  Co.  v.  Kellogg^  94  U.  8.  469,  it  does  not  appear  to  me  that 
the  injury  was  the  natural  and  probable  consequence  of  this  negligence  or 
wrongful  act,  or  that  it  ought  to  have  been  foreseen  in  the  light  of  the 
attending  circumstances.  From  the  moment  he  reached  the  private  way 
and  turned  northward,  he  was  as  much  entitled  to  be  protected  against 
the  negligence  of  the  company  as  if  he  had  originally  started  from  the 
elevator.  The  case  of  Danieb  v.  BdUantine,  23  Ohio  St.  532,  is  an  ex- 
cellent illustration  of  this  principle.  In  that  case  a  tug  which  had  taken 
a  barge  under  an  agreement  to  tow  her  from  Saginaw  to  Buffalo,  delayed 
unnecessarily  in  the  St.  Clair  river.  After  resuming  her  voyage  the 
barge  was  lost  in  Lake  Erie.  Although  it  was  shown  that  if  the  tug  had 
not  delayed  the  loss  would  probably  not  have  occurred,  the  court  held 
that  the  deviation  was  not  the  proximate  cause  of  loss,  although  it  would 
have  been  otherwise,  if  the  loss  had  occurred  during  the  deviation. 
Other  cases  of  a  similar  character  are  Railroad  Co.  v.  Reeves,  10  Wall. 
176;  Morrison  v.  DaviSj  20  Pa.  St.  171;  Denny  v.  Railroad  Cb.,  13  Gray, 
481. 

The  main  questions  in  this  case  are— First,  whether  there  was  negligence 
on  the  part  of  the  engineer  in  proceeding  too  fast,  and  in  failing  to  ring 
his  bell;  and,  second,  whether  there  was  contributory  negligence  on  the 
part  of  the  plaintiff  in  crossing  the  track  without  using  sufficient  care  to- 
ascertain  whether  there  was  a  train  approaching.  The  road  upon  which 
the  accident  occurred,  though  within  the  yard  of  the  defendants,  was  a 
well-recognized  way  from  the  elevator  to  Woodbridge  street,  laid  out, 
cindered,  and  planked,  and  in  constant  use  by  teams  going  to  and  from 
the  elevator.  If  not  originally  designated  and  laid  out  by  the  railroad 
company,  it  had  been  done  with  the  consent  of  its  officers,  and  they  were- 
accustomed  to  open  their  trains  at  the  crossing  of  this  road,  soas  to  leave 
a  free  and  unobstructed  access  to  the  elevator.  At  the  time  the  acci- 
dent occurred,  the  track  next  south  of  the  one  on  which  the  plaintiff  was 
injured  was  occupied  by  a  line  of  freight  cars,  which  had  been  opened 
at  the  crossing  of  the  road  just  wide  enough  for  teams  to  pass.  The  view 
towards  the  station  from  which  the  locomotive  started  was  concealed,  or 
at  least  obstructed,  by  this  train  of  cars.  Under  these  circumstances,  I 
do  not  think  that  plaintiff  can  be  considered  as  a  trespasser  in  making 
use  of  this  road.  Ddaney  v.  Railway  Co.,  33  Wis.  67.  And  defend- 
ants were  bound  to  the  exercise  of  ordinary  care  and  prudence  to  make 
their  premises  safe  for  the  use  of  teams.  Cooley,  Torts,  607;  Bennett  v. 
Railroad  Cb.,  102  U.  S.  577,  585;  Railroad  Go.  v.  Stout,  17  Wall.  657; 
Elliott  V.  Pray,  10  Allen,  378.  Now,  while  there  is  no  statutory  obliga- 
tion to  ring  a  bell  at  a  crossing  within  the  company's  yard,  I  consider  it 
a  question  for  the  jury  whether,  in  this  case,  there  was  due  care  exer- 
cised in  running  this  locomotive  at  a  speed  of  10  to  12  miles  an  hour  be- 
hind this  line  of  freight  cars,  and  crossing  this  road  without  giving  any 
notice  of  its  approach.  I  understand  that  where  the  view  of  the  track 
from  a  highway  is  obstructed,  or  when,  for  any  reason,  there  is  difficulty 
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in  seeing  an  approaching  train,  this  is  a  circumstance  which  demands 
of  the  engineer  the  exercise  of  increased  vigilance.  Beach,  Cont.  Neg. 
200.  The  existence  of  the  road,  and  of  its  constant  use,  and  the  fact 
that  a  team  might  approach  the  track  from  the  southward,  where  the 
view  of  the  main  track  was  obstructed,  were  well  known.  A  locomotive 
moving  at  the  rate  of  10  mUes  an  hour  might  not  of  itself  make  suffi- 
cient noise  to  attract  attention,  and  I  think  it  is  not  demanding  too  much 
of  the  company  to  require  either  that  the  engineer  proceed  at  a  very  low 
rate  of  speed,  or  ring  the  bell  while  approaching  this  road;  at  least  it  was 
a  question  for  the  jury,  and  they  have  found  this  fact  adversely  to  the 
defendants. 

I  also  think  the  question  of  contributory  negligence  was  one  for  the 
jury.  Plaintiff  says  he  listened  for  the  train  as  he  approached  the  tracks 
but  heard  nothing.  Had  he  been  on  foot,  I  should  have  held  without 
hesitation  that  it  was  his  duty  to  stop  and  look  before  crossing  the  track. 
PzoOa  V.  Railroad  Co.,  64  Mich.  273,  20  N.  W.  Rep.  71.  He  was,  how- 
ever, driving  a  team  of  horses.  If  he  had  stopped  before  the  ho-ses 
reached  the  track,  it  is  at  least  doubtful  whether  he  could  have  seen  any- 
thing, owing  to  the  intervening  line  of  freight  cars,  and  while  so  stand- 
ing still  would  have  been  exposed  to  injury  from  cars  passing  upon  tracks 
to  the  southward  of  the^  main  track.  It  would  evidently  have  been  of 
no  avail  to  stop  after  the  horses  had  begun  to  cross  the  track.  It  is  dif- 
ficult to  see  what  more  he  could  have  done,  unless  it  was  to  get  out  of 
his  wagon,  and  go  forward  on  foot  for  the  purpose  of  looking;  but  this 
he  was  not  obliged  to  do,  particularly  in  view  of  the  fact  that  he  would 
have  had  to  leave  his  team  standing  upon  the  track  south  of  the  line  of 
freight  cars.  It  is  true,  it  was  held  in  the  case  of  Railroad  Go.  v.  £ea2e, 
73  Pa.  St.  604,  that  if  a  traveler  cannot  see  a  track  by  looking  out  of  the 
carriage  he  should  get  out  and  lead  his  horse,  but  I  think  this  case  is  op* 
posed  to  the  great  weight  of  authority,  and  particularly  to  the  cases  of 
Mackayy.  Railroad  Cb.,  35  N.  Y.  75,  and  Dam  v.  RaUroad  Co,,  47  N.  Y. 
400.  The  circumstances  may  be  such  as  to  require  a  driver  to  stop  his 
team  and  listen, — as  where  a  highway  is  approached  through  a  deep  cut 
obstructing  the  view, — but  I  do  not  think  that  applies  to  a  case  of  this 
kind,  where  the  plaintiff  is  crossing  a  large  number  of  tracks  laid  close 
together,  and  where  a  train  is  liable  to  approach  at  any  moment  upon 
either  one  of  them.  Upon  the  whole,  I  think  the  question  of  the  respect- 
ive negligence  of  the  two  parties  in  this  case  was  properly  submitted  to- 
the  jury,  and  that  a  new  trial  should  be  denied. 

Jackson,  J. ,  (jconcurring.)  While  this  is  a  close  case,  I  am  of  the  opin- 
ion that  the  facts  do  not  disclose  such  a  clear  case  of  negligence  on  the 
part  of  the  plaintiff  as  to  warrant  the  court  in  taking  the  question  of  neg- 
ligence from  the  jury,  or  in  holding  as  matter  of  Law  that  the  plaintiff 
could  not  or  should  not  recover  for  the  injury  sustained.  His  injury  was 
not  an  unavoidable  accident.  It  was  clearly  the  result  of  negligence; 
but,  under  the  facte  and  circumstances  of  the  case,  the  trial  judge  could 
not  properly  say,  as  matter  of  law,  that  the  negligence  which  caused  the 
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injury  rested  with  plaintiff  solely  or  chiefly,  or  to  such  an  extent  as  to 
defeat  his  right  of  recovery.  The  roadway  on  which  he  was  driving  was 
known  to  and  its  use  sanctioned  by  the  defendants,  and  to  cross  that  road- 
way at  such  a  rate  of  speed  as  10  or  12  miles  an  hour  without  giving  any 
signal  or  warning  of  the  approaching  train,  was  not  the  exercise  of  rea- 
sonable and  proper  care  on  the  part  of  defendant's  employes  in  charge  of 
such  train.  Whether  this  failure  to  exercise  proper  care  in  crossing  this 
roadway,  or  the  plaintiff's  want  of  proper  caution  in  crossing  the  track, 
caused  the  injury,  was,  under  the  facts  of  the  case,  a  question  of  fact  to 
be  determined  by  the  jury.  I  concur  with  the  learned  district  judge  in 
the  opinion  that  the  question  of  negligence  was  properly  left  to  the  jury, 
and  in  the  conclusion  reached  by  him  that  there  should  be  no  new  trial 
in  this  case* 


Maxwell  v.  Atchison,  T.  <fe  S.  F.  R.  Co. 
(Oir&uit  Oauri,  B.  D.  Michigan.    March  19, 1888.) 

1.  Contracts— Action  for  Breach— Jurisdiction.  . 

A  cause  of  action  upoD  a  contract  arises,  not  in  me  state  where  the  contract 
is  made,  but  where  it  is  broken. 

2.  Railroad  Companies— Actions— Service  of  Process. 

In  an  action  against  a  railway  corporation  of  another  state,  serrice  of  pro- 
cess cannot  be  made  upon  a  passenger  agent  whose  sole  duty  it  is  to  solicit 
travel  for  the  defendant  road,  notwithstanding  he  may  haye  been  employed 
to  effect  a  compromise  of  plaintiff's  claim. 

8.  Courts— Federal  Jurisdiction— Torts— Amount  nr  Controversy— Act  of 
1875. 

It  seems  that  under  the  act  of  1875,  even  in  actions  of  tort,  if  it  appears 
clearly  from  the  plaintiff's  own  statement  or  the  testimony  of  his  witnesses 
that  a  verdict  for  f  2,000  would  be  so  excessive  as  to  require  the  court  to  set 
it  aside,  and  grant  a  new  trial,  it  is  its  duty  to  dismiss  the  case  for  the  want  of 
Jurisdiction. 

{Syllabus  by  the  Court) 

At  Law.     On  demurrer  to  replication. 

This  was  an  action  of  trespass  upon  the  case  to  recover  damages  for 
the  alleged  expulsion  of  the  plaintiff  from  one  of  defendant's  passenger 
cars  within  the  state  of  Kansas.  Plaintiff,  who  is  a  resident  and  citizen 
of  this  county,  bought  from  the  Wabash  Company,  in  Detroit,  a  ticket 
for  Denver,  Colo.,  and  return.  This  ticket  was  composed  of  several 
coupons,  one  of  which  entitled  him  to  be  transported  over  the  railroad 
of  the  defendant  in  the  state  of  Kansas.  His  expulsion  took  place  on 
his  return  from  Denver.  Defendant  pleaded  to  the  jurisdiction  of  the 
court:  First.  That  defendant  is  a  corporation  organized  under  the  laws 
of  Kansas,  and  has  no  agent  within  this  state  upon  whom  process  could 
be  lawfully  served;  that  George  E.  Gillman,  upon  whom  such  process 
was  served,  has  desk-room,  for  which  this  defendant  pays,  in  a  coal  office 
in  this  city,  and  has  merely  authority  to  solicit  persons  intending  to  travel 
in  Kansas  to  patronize  the  defendant  road;  that  he  has  no  authority  to 
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sell  tickets,  and  is  not  clothed  with  any  agency  whatever  from  this  de- 
fendant, except  as  such  solicitor.  Sexxmd.  That  the  ejection  of  the  plaintiff 
charged  in  the  declaration  took  place  in  the  state  of  Kansas;  that  Gill- 
man  did  not  solicit  the  plaintiff  to  travel  upon  the  defendant  road,  and 
neither  the  purchase  of  the  ticket  nor  the  cause  of  action  grew  out  of  the 
agency  of  said  Gillman  as  passenger  agent.  *To  this  plea  plaintiff  re- 
plied— Firsts  that  Gillman  was  an  agent  of  the  defendant  within  this 
state,  and  was  represented  by  the  defendant  upon  one  of  its  printed  fold- 
ers as  a  '^passenger  agent,"  and  that  the  defendant  recognized  Gillman  as 
such  agent  by  authorizing  him  to  compromise  this  suit  against  it  for  a 
specified  sum;  and,  second^  that  the  cause  of  action  did  accrue  t6  the 
plaintiff  within  the  state  of  Michigan,  because  the  contract  was  made 
with  the  defendant's  agent  by  the  purchase  of  a  ticket  in  Detroit  to  Den- 
ver and  return,  and  was  a  continuing  contract  upon  which  a  transitory 
action  arises.  Defendant  demurred  to  this  replication,  and  plaintiff 
joined  in  the  demurrer. 

Sylvester  Lamed  and  D.  A.  StrcJcer^  for  plaintiff. 

Aljred  Rnssdl,  for  defendant. 

Brown,  J.  ^  (after  sUjUing  the  fads  as  above.)  Two  questionsare  presented 
by  the  pleadings  in  this  case:  Firsts  whether  Gillman  was  such  a  repre- 
sentative or  agent  of  the  defendant  company  that  such  company  can  be 
said  to  be  ''found"  within  this  district,  within  the  meaning  of  the  act  of 
congress;  second^  whether  this  court  has  jurisdiction  of  an  action  for  a 
trespass  committed  upon  the  plaintiff  in  another  state.  The  defendant 
is  a  corporation  organized  under  the  laws  of  Kansas,  and  its  several  lines 
of  railway  run  westward  from  the  Missouri  river.  It  was  represented  in 
Detroit  by  one  Gillman,  who  is  described  upon  its  folders  as  a  "passen- 
ger agent."  His  business  is  to  solicit  passengers  for  the  defendant,  but 
he  has  no  authority  to  sell  tickets.  He  also  seems  to  have  been  employed 
by  the  defendant  to  effect  a  settlement  of  plaintiff's  claim,  and,  in  pur- 
suance of  his  instructions,  made  an  offer  of  compromise.  It  does  not 
appear  to  me  that  the  law  of  this  state  with  respect  to  suits  against  for- 
eign corporations  (How.  St.  §  8145)  cuts  any  figure  in  the  case,  since  it 
provides  for  service  of  process  upon  the  agent  of  a  foreign  corporation, 
only  where  the  cause  of  action  arises  within  this  state.  I  am  clearly  of 
the  opinion  that  the  cause  of  action  arises,  not  where  the  contract  is  made, 
but  where  it  is  broken;  and  that,  as  the  expulsion  of  the  plaintiff  took 
place  in  the  state  of  Kansas,  the  cause  of  action  must  be  deemed  to  have 
arisen  there.  But,  in  addition  to  that,  the  statute  provides  that  service 
may  be  made  upon  any  officer  or  agent  of  the  corporation;  and  the  ques- 
tion who  shall  be  deemed  an  "agent"  within  the  meaning  of  the  statute 
is  left  an  open  one,  to  be  determined  irrespective  of  the  statute. 

The  general  rule  appears  now  to  be  well  settled  that  a  foreign  oorporar 
tion  may  be  sued  within  any  jurisdiction  wherein  it  carries  on  an  im- 
portant part  of  its  business.  Where,  under  the  laws  of  the  state,  it  is 
required  as  a  condition  of  doing  business  within  the  state  that  it  shall 
appoint  an  officer  or  agent  upon  whom  process  may  be  served,  such  cor- 


Digitized  by 


Google 


"288  KEDEBAL  BEFOBTEB* 

poration  is  always  treated  as  "found"  within  the  state  within  the  mean- 
ing of  the  judiciary  act;  and  suits  in  thefederal  courts  may  be  instituted 
by  service  upon  him.  Ex  parte  SchoUenbergeTj  96  U.  S.  869;  Brovmdl  v. 
Railroad  Cb.,  3  Fed.  Rep.  761;  Runkle  v.  Insurance  Cfa.,  2  Fed.  Rep.  9; 
Knott  V.  Insurance  Go.,  2  Woods,  479;  Fonda  v.  Assurance  Cb.,  6  Cent. 
Law  J.  805.  On  the  other  hand,  when  an  oflScer  of  a  foreign  corpora- 
tion is  temporarily  visiting  or  traveling  within  the  state,  it  is  equally 
well  settled  that  service  of  process  against  the  corporation  cannot  be  made 
upon  him  if  the  corporation  is  not  actually  doing  business  within  the 
state.  St.  Clair  v.  Cox,  106  U.  S.  360,  1  Sup.  Ct.  Rep.  854;  Newea  v. 
Railway  Q>.,  19  Mich.  336.  What  is  the  character  or  amount  of  busi- 
ness which  the  corporation  must  do  to  subject  its  agent  to  the  service  of 
process  within  the  foreign  state,  is  left  in  some  doubt  by  the  authorities. 
If  it  have  an  office  for  the  general  transaction  of  its  business, — ^the  sale 
of  its  goods,  if  it  be  a  manufacturing  corporation;  or  the  making  of  con- 
tracts, and  the  receipt  of  freight  and  passengers  ifor  transportation,  if  it 
be  a  railroad, — it  would  appear  to  be  sufficient.  Hayden  v.  Mfls,  1  Fed. 
Rep.  93;  Railroad  Co,  v.  Harris,  12  WalL  65,  Railroad  Co.  v.  Oram,  102 
111,  249;  Libbey  v.  Hodgdm,  9  N.  H.  394.  So  it  was  held  that  the  cir- 
•cuit  court  of  Illinois  had  jurisdiction  of  an  action  against  a  beef-canning 
corporation  organized  under  the  laws  of  Missouri,  which  owned  a  slaugh- 
ter-house and  stock-yard  within  the  state  of  Illinois,  where  beef  to  be 
canned  was  slaughtered  and  dressed  for  and  in  the  name  of  the  company. 
Packing  Co.  v.  Hunter,  7  Reporter,  455.  So  in  Williams  v.  Tran^ortation 
Co.,  14  0.  G.  523,  it  was  held  that  the  station  agent  of  a  foreign  trans- 
portation company  was  a  representative  upon  whom  process  might  be 
served,  though  he  had  nothing  to  do  with  the  construction  or  operation 
of  the  cars,  nor  with  the  running  of  the  same;  his  duty  being  merely  to 
keep  the  books  of  the  company,  to  collect  the  amount  due  for  freights 
received  and  shipped,  and  to  make  returns  of  the  same  to  the  office  of 
the  company  at  Philadelphia.  In  that  case  the  state  law  provided  that 
actions  might  be  brought  against  foreign  corporations  by  service  of  pro- 
<;ess  upon  any  officer,  director,  agent,  clerk,  or  engineer.  Thfe  same  prin- 
ciple has  been  applied  to  foreign  insurance  companies  having  an  agent 
.within  the  jurisdiction  of  the  court,  with  power  to  receive  premiums  and 
issue  policies.  Moch  v.  Insurance  Co.,  10  Fed.  Rep.  696;  Moulin  v.  In- 
surance Co.,  25  N.  J.  Law,  57;  Mickad  v.  Insurance  Co.,  10  La.  Ann. 
737.  Upon  the  other  hand,  if  the  agent  be  a  local  one,  with  authority 
only  to  receive  applications  and  give  receipts  for  the  same,  it  has  been 
held  that  service  upon  such  agent  is  insufficient  to  bind  the  corporation. 
WeighiY,  Insurance  Co.,  30  La.  Ann.  1186. 

Much  the  strongest  case  in  favor  of  the  plaintiff  is  that  of  Bh  k  v.  RaH' 
road  Co.,  21  Fed.  Rep.  529.  This  was  also  an  action  for  an  ijury  re- 
ceived in  ICansas  through  the  negligence  of  this  same  defends  at.  The 
defendant's  road  did  not  run  into  the  jurisdiction,  but  it  had  a  i  office  in 
Kansas  City  and  St.  Louis.  Service  was  made  upon  the  officer  in  charge 
of  the  company's  office  at  St.  Louis.  Judge  Brewer  held  tli  it  as  the 
•corporation  had  an  established  business  office  and  agency  withii   the  dis- 
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trict,  and  an  agent  employed  for  the  purpose  of  furthering  the  transpor- 
tation business  of  the  corporation,  the  corporation  might  be  considered 
as  found  wherever  such  office  and  agency  was  established.  By  reference 
to  the  folders  of  the  company,  it  will  appear  that  these  were  general  agents, 
with  authority  to  make  contracts  and  sell  tickets  for  the  company,  and 
not  mere  solicitors  of  business,  as  in  this  case.  In  England  the  rule  is 
that  if  the  foreign  corpo|:ation  has  a  place  of  business,  or  a  subordinate 
board  of  directors  acting  for  the  corporation  in  England,  it  may  be  sued 
there.  Newby  v.  Manufacturing  Co.,  L.  R.  7  Q.  B.  293.  The  English 
courts,  however,  are  less  liberal  in  their  application  of  this  rule  than  our 
own.  By  statute,  process  against  private  corporations  must  be  served 
upon  the  head  officer,  clerk,  treasurer,  or  secretary;  and  in  Mackereth  v. 
Railway  Co,,  L.  B.  8  Exch.  149,  it  was  held  that  service  upon  a  ticket 
agent  of  a  Scotch  railway  at  Carlisle  was  insufficient  to  charge  the  cor- 
poration, notwithstanding  it  ran  its  cars  into  the  railway  station  at  that 
place. 

The  general  subject  of  the  power  of  the  federal  courts  to  entertain  suits 
against  foreign  corporations  received  a  very  exhaustive  consideration  by 
Judge  Jackson  in  17.  S.  v.  Tel^hone  Cb,,  29  Fed.  Rep.  17.  This  was  a 
bill  in  equity  against  the  Bell  Telephone  Company.  The  marshal  re- 
turned service  of  process  by  delivering  a  copy  of  the  subpoena  to  the  vice- 
president  of  the  Cleveland  Telephone  Company,  such  company  being  an 
agent  and  partner  of  the  Bell  Telephone  Company  within  the  Northern 
district  of  Ohio.  The  learned  judge  held  the  service  to  be  insufficient, 
and  in  delivering  the  opinion  observed — ? 

**  That,  in  the  absence  of  a  voluntary  appearance,  three  conditions  must  coq- 
cur  or  co-exist  in  order  to  give  the  federal  courts  jurisdiction  in  personam 
over  a  corporation  created  without  the  territorial  limits  of  the  state  in  which 
the  coui-t  is  held,  viz. :  First,  it  must  appear  as  a  matter  of  fact  that  the  corpo- 
ration is  carrying  on  its  business  in  such  foreign  state  or  district;  second,  that 
such  business  is  transacted  or  managed  by  some  agent  or  officer  appointed  by 
and  representing  the  corporation  in  such  state;  and,  third,  the  existence  of 
some  local  law  making  such  corporation,  or  foreign  corporations  generally, 
amenable  to  suit  there  as  a  condition,  expressed  or  implied,  of  doing  business 
in  the  sUite." 

It  is  evident  that  this  ruling  is  fatal  to  the  maintenance  of  the  case 
under  consideration,  inasmuch  as  by  the  state  law  jurisdiction  is  given 
over  foreign  corporations  only  where  the  cause  of  action  arises  within 
this  state.  I  have  already  held  that  the  cause  of  action  in  this  case  arose 
within  the  state  of  Kansas.  But  even  if  it  be  conceded  that  jurisdiction 
might  be  maintained,  irrespective  of  the  state  statute,  wherever  service 
could  be  made  upon  an  authorized  agent  of  the  corporation,  it  does  not 
seem  to  me  that  the  business  which  the  defendant  carried  on  in  this  state 
was  of  such  a  character  as  to  make  it  amenable  to  suits  within  this  juris- 
diction. Gillman  was  not  an  officer  and  managing  agent,  or  even  a  ticket 
agent  of  the  company.  He  had  no  independent  office  or  place  of  busi- 
ness, but  simply  occupied  a  desk  in  a  coal  office.  His  authority  was 
limited  to  soliciting  business, — to  turning,  as  far  as  he  could,  the  tide  of 
western  travel  over  the  defendant  road.  In  fact,  he  was  a  mere  runner. 
v.34F.no.4— 19 
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From  the  folders  of  the  company  it  appears  that  it  has  agents  of  this 
description  in  at  least  a  dozen  different  states.  If  it  can  be  sued  in  this 
state  for  a  cause  of  action  arising  in  Kansas,  it  is  equally  amenable  to 
suit  in  any  one  of  these  states  in  which  it  may  happen  to  have  a  passen- 
ger agent  for  soliciting  business.  It  would,  in  my  opinion,  be  an  un- 
warranted extension  of  the  law  of  constructive  presence  to  hold  the  road 
liable  to  suit  in  all  these  different  states  as  a  corporation  inhabitant  or 
found  therein.  The  same  principle  would  make  every  manufacturing 
or  trading  corporation  liable  to  suit  in  any  state  in  which  it  sent  a  com- 
mercial agent  or  "drummer"  to  solicit  patronage. 

There  is  another  point  with  respect  to  our  cognizance  of  this  case, 
which  does  not  properly  aris^  upon  these  pleadings,  but  may  perhaps  be 
alluded  to  here  in  view  of  the  facts  stated  by  counsel  upon  the  argument. 
I  have  grave  doubt  whether  the  amount  of  damages  is  sufficient  to  give 
the  court  jurisdiction.  While  the  general  rule  announced  in  Gordon  v. 
Longest^  16  Pet.  97,  is  unquestioned,  that  in  actions  of  tort  the  amount 
claimed  in  the  declaration  is  the  test  of  jurisdiction,  this  case  must  be 
construed  in  connection  with  the  act  of  1875,  the  fifth  section  of  which 
makes  it  the  duty  of  the  court  to  dismiss  the  case  when  it  shall  appear 
to  its  satisfaction  that  the  suit  does  not  really  and  substantially  involve  a 
dispute  or  controversy  properly  within  its  jurisdiction.  This  duty  was 
dwelt  upon  and  enforced  in  the  case  of  WiUiar}i8  v.  NoUawa^  104  U.  S. 
209.  I  have  had  frequent  occasion  to  apply  this  rule  in  actions  upon 
contract,  and  also  in  actions  of  ejectment,  where  it  clearly  appeared  that 
the  value  of  the  land  in  controversy  was  less  than  the  minimum  juris- 
dictional amount.  I  know  of  no  reason  why  the  same  rule  should  not 
be  applied  in  actions  of  tort,  except  that  in  such  cases  the  damages  are 
not  susceptible  of  mathematical  computation,  and  are  more  largely  in 
the  discretion  of  the  jury  than  in  actions  upon  contract.  I  apprehend, 
however,  there  is  still  some  discretion  in  this  class  of  cases.  Suppose  an 
action  were  brought  for  a  manifestly  trivial  injury,  such  as  a  bruise  or  a 
sprained  ankle,  and  the  court  can  see  that  by  no  possibility  could  a  ver- 
dict for  $2,000  be  sustained, — I  know  of  no  reason  why  it  should  not 
refuse  cognizance  of  the  case,  and  remit  the  parties  to  their  proper  forum. 
Indeed,  it  seems  to  me  that  wherever  it  appears  clear  from  the  plaintiff's 
own  statement,  or  the  testimony  of  his  witnesses,  that  a  verdict  of  $2,000 
would  be  so  grossly  excessive  as  to  require  the  court  in  the  exercise  of  its 
judicial  discretion  to  set  it  aside,  and  direct  a  new  trial,  it  is  equally  its 
duty  to  dismiss  the  case  for  want  of  jurisdiction.  In  the  case  under  con- 
sideration the  plaintiff  was  not  actually  ejected  from  the  cars.  The  con- 
ductor refused  to  receive  his  ticket,  and  threatened  to  eject  hii  i,  butaftet 
some  trouble  and  delay  he  succeeded  in  borrowing  $15  fror  i  a  fellow- 
passenger,  with  which  he  paid  his  fare  to  Detroit,  and  was  p  rmitted  to 
continue  upon  the  same  train.  He  was  undoubtedly  subject  d  to  some 
inconvenience  from  his  inability  to  procure  food.  He  alleges  and  I  ana 
bound  to  presume,  that  he  suffered  from  the  pangs  of  hun  ;er;  at  the 
same  time,  upon  his  own  statement,  it  appears  to  me  excee  iingly  im- 
probable that  he  could  obtain  a  verdict  for  $2,000,  and  equa  y  improb- 
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able  that  such  a  verdict  could  be  sustained,  if  it  were  rendered.  It  is 
not  necessary,  however,  to  pass  upon  this  question.  I  make  the  sug- 
gestion, rather,  as  an  intimation  of  what  I  propose  to  do  in  cases  of  this 
description.  The  time  of  the  court  is  largely  taken  up  in  the  trial  of  neg- 
ligence cases  in  which  the  amount  recovered  is  less  than  $1,000;  and  the 
only  penalty  seems  to  be  that  a  party  shall  not  recover  costs,  if  the  amount 
of  the  verdict  be  less  than  $500,  unless  there  is  power  to  apply  the  sum- 
mary remedy  which  I  have  indicated.  This  power  I  propose  to  exercise 
where  it  clearly  appears  to  me  that  the  action  should  not  have  been  brought 
here. 

An  order  will  be  entered  sustaining  the  demurrer  to  the  replication, 
for  the  reason  that  the  defendant  was  not  found  within  this  district. 


^TNA  LiFB  Ins.  Co.  v.  Amebican  Subety  Co. 
(Oireuit  Court,  D.  Oonnectieui.    March  21, 1888.) 

BOHDS— SUKBTT  COBCPANIES—MlSRBFBESBNTATIOKB— PREVIOUS  DEFALCATIONS. 

P.,  the  general  a^ent  of  a  life  insarance  company,  having,  on  his  own  mo- 
tion, applied  to  plamtiffi  a  surety  company,  to  go  on  his  bond,  that  company 
forwarded  to  the  secretary  of  the  insurance  company  a  certificate  which,  when 
filled  out  and  signed  by  him,  recited  that  the  agent,  **80  far  as  the  secretary's 
knowledge  went. "  had  always  faithfully  performed  his  duties,  and  that  he 
was  not  then  "in  arrears  or  default."  It  also  stated  that  his  accounts  '*were 
last  examined  June  18,  1884,  and  found  to  be  correct  in  every  respect. "  This 
certificate  bore  date  June  16,  and  the  bond  June  15, 1884.  Ais  a  matter  of  fact 
P.  was  then  in  the  company's  debt  $150,  on  a  draft  which  he  had  drawn  on 
the  company  in  March.  1884,  and  which  it  had  oaid,  but  had  required  an  ex- 
planation, and  demanded  repayment.  He  had  nad  correspondence  with  the 
secretary  about  renewal  receipts,  the  natural  inference  from  which  was  that 

.the  mone^  which  thev  called  fonhad  been  paid.  The  company  did  a  very 
large  business,  its  cash  premium  income  for  1884  being  about  $2,400,000;  and 
P.'s  agency  was  a  comparatively  small  one.  It  was  also  its  practice  to  leave 
accurate  investigation  of  such  agencies  until  the  annual  examination,  which 
was  had  in  December.  Beld,  that  the  unpaid  draft  was  not  ''arrears  or  de- 
fault" within  the  meaning  of  the  certificate,  which  referred  to  collection  ac- 
counts,  and  that  the  secretary  was  not  guilty  of  such  laches  as  would  dis- 
charge the  surety  company  from  liability  on  the  bond  for  a  subsequent  defal- 
cation. 

Same— EXTBTI17G  Acts  of  Omibbiok. 

The  practice  of  an  insurance  company  required  Its  general  agents  to  remit 
or  account  for  all  moneys  during  the  next  succeedinj^  month.  Renewal*  re- 
ceipts, however,  could  be  held  for  60  days  after  premiums  thereon  were  due, 
ana  were  often  retained  by  agents  longer  without  objection.  P.,  an  agent  ap- 
pointed April  2, 1883.  began  making  defalcations  Hay  15th  following,  nis  sys- 
tem being  to  postpone  his  monthly  accounts  as  long  as  he  could,  and  to  ap- 
ply recent  pavments  to  old  debts.  This  was  kept  up  until  December  4, 1884. 
when  he  was  discovered,  and  found  to  be  in  arrears  $3,041.94,  of  wnich  amount 
$2,828.30  had  been  collected  after  June  15,  1884  On  that  day  (June  15th) 
P.,  on  his  own  motion,  procured  a  bond  from  a  surety  company,  one  pro- 
vision of  which  was  that  the  insurance  company  should  notify  the  surety  of 
any  act  of  omission  or  commission  on  the  part  of  P.  which  "^  may  involve  a 
loss  for  which  the  surety  is  responsible  hereunder. "  P.  thereafter  continued 
the  same  system;  sending  his  «June  report  August  4th,  his  July  report  August 
34th,  and  his  August  report  September  29th.    He  was  written  to  October  Ist, 
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liis  attention  called  to  the  matter,  and  kn  explanation  demanded.  He 
thereupon  returned,  about  October  8th,  a  list  of  outstanding  renewal  re- 
ceipts, and  in  his  September  report,  which  was  sent  October  29th,  accounted 
for  all  the  older  collections.  His  October  report  came  in  Noyember  Uth.  and 
contained  nothing  but  September  collections.  The  insurance  company  did  a 
very  large  business,  and  P.'s  agency  was  a  small  one,  the  accurate  investiga- 
tion of  which  it  was  the  custom  to  leave  until  the  annual  examination,  which 
took  place  in  December.  Held  that,  the  company  was  not  guilty  of  laches 
in  not  communicating  P  's  delays  to  the  surety  company. 

8.  Same— Concurrent  Bonds. 

A  general  agent  of  a  life  insurance  company,  who  had,  April  t,  1884,  deliv- 
ered to  it  a  bond  for  the  faithful  performance  of  his  duties  so  long  as  he  should 
continue  in  that  office,  procured  and  handed  over  June  15, 1884,  another  bond 
of  similar  purport  for  one  year,  which  the  company  accei)ted  with  the  under- . 
standing  that  liability  thereunder  was  limited  to  defalcations  committed  du- 
ring that  time.  The  old  bond,  however,  was  retained.  One  provision  of  the 
new  bond  was  to  the  effect  that  if  the  company  should  hold,  concurrently 
with  it,  any  other  bond,  the  loss,  if  any,  should  be  apportioned.  Held,  that 
as  to  any  loss  resulting  between  June  15, 1884,  and  June  15, 1885,  the  two  bonds 
were  not  concurrent,  and  that  the  last  bond  could  be  proceeded  against  for 
the  whole. 

4  Same— 'Date  when  Liabilitt  Commences. 

The  bond  of  a  general  agent  of  an  insurance  company  bore  date  June  15, 
1884,  but  was  not  delivered  to  and  accepted  by  the  insurance  company  until 
July  29th  followiucr.  The  certificate  as  to  character  of  the  agent,  which  had 
previously  been  submitted  to  the  secretary  of  the  company,  contained  a  blank 
which  was^to  be  filled  in  by  him  so  as  to  state  when  the  bond  was  to  be  dated, 
and  in  this  blank  he  had  written  **  June  15.  or  June  16, 1884. "  The  bond  itself 
declared  that  it  was  made  June  16,  1884,  and  was  in  consideration  of  a  pre- 
mium for  the  term  of  12  months  ending  June  15, 1885.  Held,  that  the  liability 
of  the  surety  on  the  bond  accrued,  by  relation,  as  of  its  date. 

At  Law.     Trial  by  the  court. 

Charles  J.  Cole  and  CharUa  E,  Perkins,  for  plaintiff. 

Theodore  M.  Malibie  and  Wm.  Hamerdey,  for  defendant. 

Shipman,  J.  This  is  an  action  at  law,  in  which,  by  written  stipula- 
tion signed  by  the  parties,  a  trial  by  jury  was  waived,  and  the  cause  ^as 
tried  by  the  court.  Upon  such  trial,  the  following  facts  were  found  to 
have  been  proved  and  to  be  true;  James  N.  Patrick  was,  on  April  2, 
1888,  appointed  by  the  plaintiff,  a  duly  incorporated  life  insurance  com- 
pany, located  in  and  having  its  principal  office  in  Hartford,  Conn.,  its 
general  agent  to  procure  applications  for  insurance  for  it  in  the  state  of 
Missouri,  excepting  one  county;  to  receive  premiums  upon  all  policies 
issued  upon  such  applications;  to  collect  premiums  upon  renewals  of  the 
same,  and  to  collect  renewal  premiums  on  existing  policies  issued  by 
said  company  in  said  territory.  He  agreed  to  account  to  said  company 
on  or  before  the  10th  day  of  each  month,  or  at  any  other  time  when  re- 
quired, for  all  premiums  received  by  him  or  his  agents,  and  remit  the 
amount  of  the  same,  legs  the  charges  to  which  he  was  entitled  by  the 
agreement,  and  to  give  a  bond  to  the  company  for  $3,000,  with  good  and 
satisfactory  surety,  for  the  faithful  performance  of  his  duties,  and  to  re- 
new and  increase'  the  same  as  might  be  desiredi  It  was  further  agreed 
that  the  contract  could  be  terminated  after  one  year  from  its  date,  by 
dther  party,  upon  not  less  than  60  days'  notice  to  the  other  of  such  pro- 
posed termination.     By  the  rules  of  the  plaintifl  which  existed  at  the 
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date  of  Patrick's  appointinent,  and  which  continue  to  exist,  all  moneyd 
which  are  received  by  an  agent  during  each  month  are  to  be  remitted| 
less  charges,  to  the  plaintiff,  with  his  account,  on  or  before  the  IQth  bf 
the  succeeding  month.  By  the  practice  of  the  plaititiff,  the  requirement 
that  the  account  should  be  sent  as  early  as  the  10th  of  each  month -is  not 
insisted  upon;  but  the  requirement  that  all  moneys  received  during  the 
preceding  month  should  be  remitted  or  accounted  for  in  the  next  month, 
is  imperative.  The  plaintiff  always  sends  during  each  month  to  each 
general  agent  renewal  receipts  for  the  premiums  becoming  due  during  the 
Buoceeding  month  upon  policies  of  insurance  to  persons  within  his  terri- 
tory, and  stich  renewal  receipts  are  charged  to  the  respective  agents  to 
whom  they  are  sent.  This  charge  is  a  matter  of  book-keeping,  and  does 
not  imply  that  the  agent  is  indebted  to  the  company  for  the  amount  of 
the  receipts  which  are  sent  him.  By  the  rules  of  the  plaintiff,  if  a  re- 
newal premium  was  not  paid  when  due,  the  policy  lapsed,  but,  if  satis- 
factory evidence  was  furnished  that  the  person  whose  life  was  insured  was 
in  good  health,  and  was  acceptable,  the  agent  might  receive  the  premium, 
and  deliver  the  receipt  within  60  days  from  the  time  when  the  premium 
becanie  due,  and  the  insurance  would  be  therefore  revived,  but  the  evi- 
dence must  include  a  health  certificate  to  be  signed  by  the  beneficiary, 
which  should  be  sent  to  the  plaintiff  with  the  account  in  which  the  pre- 
miums were  reported.  Agents  were  therefore  authorized  to  retain  renewal 
receipts  in  their  hands  for  60  days  after  the  premiums  mentioned  therein 
were  due,  and  then,  if  unpaid,  were  directed  to  return  them  to  the  plain- 
tiff. In  practice,  agents  do  sometimes  retain  such  receipts  for  a  longer 
period  without  prompt  objection  or  criticism  by  the  company.  In  each 
account  the  amount  of  each  collected  premium,  the  number  and  date  of 
the  policy  upon  which  it  was  paid,  and  the  name  of  the  person  whose 
life  is  insured  thereby,  are  given,  together  with  the  charges  against 
such  premium,  so  that  each  account  contains  an  appropriation  of  the  re^ 
ceipts  by  the  agent,  and,  when  accepted,  a  corresponding  acknowledg- 
ment of  the  payments  by  the  plaintiff. 

On  February  26, 1883,  said  Patrick  gave  to  the  plaintiff  a  bond,  with 
three  persons  as  sureties  in  the  sum  of  $3,000,  for  the  payment  to  the 
company  of  all  moneys  which  he  should  receive  belonging  to  it  for  one 
year  i^om  April  1,  1883;  and  on  April  1,  1884,  gave  another  bond  in 
said  sum  of  $3,000,  with  three  persons  as  sureties,  for  the  faithful  per- 
formance of  his  duties,  so  long  as  he  should  continue  to  be  its  general 
agent.  Prior  to  June  15,  1884,  said  Patrick,  at  his  own  suggestion, 
made  application  to  the  defendant,  an  incorporation,  duly  incorporated 
for  the  purpose  of  executing  contracts  of  indemnity  for  the  conduct  of 
employes,' and  located  and  having  its  principal  office  in  the  city  of  NeW 
York,  foi'  a  bond  to  the  plaintiff  in  the  sum  of  $3,500.  This  application 
was  made  by  Patrick,  without  the  solicitation  of  the  plaintiff,  probably 
because  he  feared  that  his  bondsmen  would  become  liable,  and  he  pre- 
ferred that  the  loss  should  ikll  upon  a  corporation  rather  than  upon  his 
personal  friends.  The  defendant  sent  the  application  to  the  plaintiff, 
with  a  printed  form  of  employ e'&  certificate  to  be  filled  by  an  officer  ^{ 
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the  company,  and  to  be  returned  to  the  defendant.  The  secretary  of  the 
plaintiff  thereupon  filled  the  blanks  in  the  certificate,  signed  the  same, 
and  returned  the  application  and  the  certificate  to  the  defendant.  The 
certificate,  when  completed,  was  as  follows: 

**I  have  read  the  foregoing  declarations  and  answers  made  by  J.  N.  Patrick, 
and  believe  tbem  to  be  true.  He  has  been  in  the  employ  of  this  company  dur- 
ing one  year,  and,  to  the  best  of  my  knowledge,  has  always  pei*formed  his  du- 
ties in  a  faithful  and  satisfactory  manner.  His  accounts  rendered  to  this  com- 
pany were  last  examined  on  the  13th  day  of  June,  1384,  and  found  to  be  cor- 
rect in  every  respect.  He  is  not,  to  my  knowledge,  at  present  in  arrears  or 
default.  1  know  of  nothing  in  his  habits  or  antecedents  affecting  his  title  to 
general  confidence,  nor  why  the  bond  he  applies  for  should  not  be  granted  to 
him. 

''Amount  required  83,500.     Bond  to  date  from  June  15,  or  June  16,  1884. 

''Dated  at  Hartford,  the  lUh  of  June,  1884 

"J.  L.  English,  Secretary,  on  behalf  of  Min&  Life  Insurance  Company." 

The  bond  in  suit  was  thereupon  issued,  the  important  portions  of  which 
are  as  follows: 

"This  bond  was  made  the  15th  day  of  June,  1884,  between  the  American 
Surety  Company,  hereinafter  called  •  the  company '  of  the  first  part,  and  J. 
N.  Patrick  of  St.  Louis,  Missouri,  hereinafter  called  the  •  employe  *  of  the  sec- 
ond part,  and  jEtna  Life  Insurance  Company,  hereinafter  called  the  •em- 
ployer '  of  the  third  part.  Whereas,  the  employe  has  been  appointed  in  the 
service  of  the  employer,  and  has  been  assigned  to  the  office  or  position  of  gen- 
eral agent  by  the  said  employer,  and  has  applied  to  the  American  Surety  Com- 
pany for  the  grant  by  them  of  this  bond :  Now,  therefore,  in  consideration  of 
the  sum  of  thirty-five  dollars,  lawful  money  of  the  United  States  of  America, 
in  hand  paid  to  the  said  company  as  a  premium  for  the  term  of  twelve  months 
ending  on  the  15th  day  of  June,  1885,  at  twelve  o'clock  noon,  it  is  hereby  de- 
clared and  agreed  that,  subject  to  the  provisions  herein  contained,  the  com- 
pany shall  within  three  monts  next  after  notice  accompanied  by  satisfactory 
proof  of  a  loss,  as  hereinafter  mentioned,  has  been  given  to  the  company,  make 
good  and  reimburse  to  the  employer  all  and  any  pecuniary  loss  sustained  by  the 
employer  of  money,  securities,  or  other  personal  property  in  the  possession  of 
the  employe,  or  for  the  possession  of  which  he  is  responsible,  by  any  act  of 
fraud  or  dishonesty  on  the  part  of  said  employe,  in  connection  with  the  duties 
hereinbefore  referred  to,  or  the  duties  to  which,  in  the  employer's  service,  he 
may  be  subsequently  appointed,  and  occurring  during  the  continuance  of  this 
bond,  and  discovered  during  said  continuance  or  within  six  months  thereafter, 
or  within  six  months  from  the  death,  or  dismissal,  or  retirement  of  the  em- 
ploye from  the  service  of  said  employer.  *  *  *  That  if  the  employer  shall 
at  any  time  hold,  concurrently  with  this  bond,  any  other  bond  or  guaranty  of 
security  from  or  on  behalf  of  the  employe,  the  employer  shall  be  entitled,  in 
the  event  of  loss  by  default  of  the  employe,  to  claim  hereunder  only  such  pro- 
portion of  the  loss  as  the  amount  covered  by  this  bond  bears  to  such  other 
security;  that  the  company  shall  be  notified  in  writing,  addressed  to  the  pres- 
ident of  the  company,  at  its  office  In  the  city  of  New  York,  of  any  act  of  omis- 
sion or  of  commission  on  the  part  of  the  employe  which  may  involve  a  loss 
for  which  the  company  is  responsible  hereunder,  as  soon  as  practicable  after 
the  occurranceof  such  act  shall  have  come  to  the  knowledge  of  the  employer." 

The  premium  was  paid  by  Patrick,  June  11,  1884.  The  bond  was 
sent  to  him  immediately  after  its  date,  and  was  delivered  by  him,  when 
in  Hartford,  to  the  plaintifi',  July  29 ,  1384,  wliich  accepted  the  samej 
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and  thereafter  the  second  bond  of  said  Patrick  was  not  regarded  as  con- 
current for  defiEdcations  which  might  occur  after  June  15, 1884.  In  the 
month  of  December,  1884,  the  plaintiff,  upon  an  examination  of  the 
books  of  said  Patrick  in  St.  Louis,  ascertained  that  he  was  indebted  to 
it  in  the  sum  of  $3,041.94  for  premiums  of  insurance  due  to  it  before 
that  time,  collected  by  him  and  not  paid  over;  that  said  default  was  occa- 
sioned by  acts  of  fraud  and  dishonesty  on  the  part  of  said  Patrick,  and 
that  the  pecuniary  loss  to  the  plaintiff  resulting  from  said  defalcations 
amounted  to  said  sum  of  $3,041.94.  Of  these  facts  thus  ascertained, 
and  which  I  find  were  true,  the  defendant  was  promptly  notified.  No  part 
of  said  loss  has  ever  been  paid  to  the  plaintiff.  This  amount  of  $3,041 .94 
had  all  been  collected  since  June  15,  1884,  except  J.  F.  Schwegman's 
premium,  collected  in  January,  1884,  the  net  amount  due  the  plaintiff 
being  $80.10,  and  the  following  collected  in  May,  1884. 

Two  premiums  upon  policy  of  E.  Dieckhaus,  -    9  95  96 

••  ««  •«        ••      ••  Mrs.     "  -  -  •  72  78 


168  74 
Less  commissions  and  dividends,  -  •  -  •       80  20 


138  54 
Schwegmann's  premium,  -  -  •  -  80  10 


$218  64 


The  money  collected  after  June  15,  1884,  and  not  remitted  or  ao- 
counted  for,  was,  on  January  1,  1885,  $2,823.30. 

The  defenses  are  as  follows:  (1  and  2)  A  concealment  by  the  plaintiff, 
at  the  time  of  the  execution  and  acceptance  of  the  bond,  of  previous 
known  defalcations  of  said  Patrick,  and  misrepresentations  by  the  plain- 
tiff relative  to  the  conduct  of  said  Patrick,  which  were  known  to  be  un- 
true. These  allied  concealments  and  misrepresentations  at  the  time  of 
the  execution  of  said  bond  are  all  contained  in  said  certificate.  (3)  A 
concealment  in  August,  September,  October,  and  November,  1884,  of 
Patrick's  known  acts  of  omission  and  commission  by  which  Uie  defend- 
ant might  be  liable  to  sustain  loss.  (4)  That  the  second  bond  of  Patrick 
was  concurrent  with  the  bond  in  suit. 

Patrick's  first  report  of  premium  collections  was  sent  to  the  plaintiff 
on  May  15, 1883.  It  accounted  for  all  the  collections  made  in  the  month 
preceding,  and  was  accompanied  by  a  bank  check  for  $501.31,  the  bal- 
ance due  the  company;  but  on  May  15th  he  had  collected  of  the  May 
renewals  nearly  $400,  which  had  been  deposited  to  his  credit  in  the  bank, 
and,  after  drawing  the  check  for  $501.31 ,  there  remained  in  the  bank  to 
his  credit  $50.52,  showing  that  he  had  in  fact  used  of  the  plaintiff's 
money  from  $250  to  $300.  This  deficit  gradually  increased  during  the 
year  1883,  but  was  parUally  made  up  by  the  discount  of  a  note  for  $1,200 
in  December,  1883,  aft^er  which  the  same  continually  increasing  use  of 
the  plaintiff's  money  went  on,  and  resulted  in  the  defalcation  which  ha& 
been  stated.    The  habit  and  practice  of  Patrick  was  to  postpone  sending* 
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his  monthly  account  for  as  long  a  time  as  he  safely  could;  to  send  bis 
own  check  on  the  St.  Louis  bank  in  which  he  deposited,  whereby  he 
gained  the  time  which  intervened  until  the  check  was  returned  to  St. 
Louis,  and  he  was  able  to  meet  it  in  part  by  collections  made  meanwhile; 
to  omit  in  his  monthly  accounts  some  of  the  collections  which  he  had 
recently  made,  and  to  enter  some  of  the  older  receipts  which  he  had 
omitted  in  previous  reports;  so  that,  from  recent  collections,  he  was  con- 
tinually accounting  for  and  paying  previous  defalcations.  It  was  the 
habit  of  the  plaintiff,  after  the  examination  of  each  monthly  account  of 
any  agent,  to  send  to  him.  an  '' In-hand  list"  as  it  is  termed,  which  is  a 
list  of  the  renewal  receipts  which  had  previously  been  sent  to  the  agent, 
and  which  had  not  been  returned  or  accounted  for.  This  list  in  the  case 
of  Patrick,  was  an  increasing  list.  In  the  spring  of  1884,  before  the  ex- 
piration of  the  first  year  of  Patrick's  agency,  he  commenced  writing  to 
Mr.  Webster,  the  vice-president  of  the  plaintiff,  about  a  change  in  his 
contract  and  a  new  contract.  Before  March  19,  1884,  the  two  met  in 
Chicago,  and  the  vice-president  renewed  the  guaranty  of  $1,800  for  the 
next  12  months,  which  had  agreed  to  be  given  for  the  first  year.  On  April 
10th  the  second  bond  was  sent  to  the  plaintiff,  and  Patrick  commenced 
the  second  year  of  his  agency  on  the  terms  of  the  previous  year.  The 
original  contract  was  never  terminated,  and  he  never  ceased  to  be  agent 
under  that  original  employment.  He,  however,  continued  his  solicita- 
tions in  regard  to  a  new  contract,  and  on  July  29th  came  to  Hartford; 
had  an  interview  with  the  vice-president,  which  resulted  in  permitting  the 
guaranty  of  $150  per  month  to  be  charged  monthly;  the  payment  of  clerk 
hire,  of  railroad  and  hotel  expenses  while  on  business;  the  employment 
for  a  year  of  canvassers,  and  a  modification  in  regard  to  compensation 
upon  his  retirement  from  the  agency.  The  bond  in  suit  was  delivered 
and  accepted,  and  Patrick  asked  that  the  old  bond  should  be  surrendered, 
but  the  vice-president  preferred  to  wait  until  previous  business  had  been 
accounted  for.  At  this  time  Patrick  had  not  sent  his  report  for  June, 
but  said  that  it  was  made  out,  and  in  his  safe,  and  that  he  had  forgotten 
to  take  it  when  he  left  St.  Louis.  Upon  his  return  to  St.  Louis  he  sent 
his  June  report  on  August  4th,  his  July  report  on  August  24th,  and  his 
August  report  on  September  29th,  which  was  received  by  the  plaintiff  on 
October  3d.  On  October  1st  the  vice-president  wrote  Patrick,  saying  that 
his  in-hand  list  was  very,  large;  that  over  a  third  of  the  collections  for  a 
full  year  were  due;  and  asking  an  explanation  of  the  cause  of  this  large 
list.  Patrick  returned,  on  or  about  October  8th,  policies  and  renewal 
receipts  amounting  in  all  to  $573.16,  whereupon,  on  October  30th,  Mr. 
Webster  wrote  him  that  his  list  looked  very  much  better,  but  that  still 
a  number  were  due  in  the  early  months  of  the  year,  which  ought  to  be 
closed.  The  September  report  was  sent  October  29th,  and  contained  only 
one  September  premium;  the  other  items  consisted  of  nearly  all  the  pre- 
viously unreported  collections,  to  which  his  attention  had  been  called  by 
Mr.  Webster.  The  October  report  was  forwarded  November  14th,  and 
contained  the  September  premiums,  and  no  October  premiums.  It  was 
dated  at  the  head  of  tha  renewal  column,  October,  instead  of  September, 
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as  a  sort  of  blind.  Mr.  Nason,  the  superintendent  of  iagencieS)  visited 
St.  Louis  on  December  4th,  in  the  course  of  a  business  trip  among  some 
of  the  western  agencies,  and  before  the  November  report  was  forwarded, 
and  speedily  ascertained  the  fact  of  the  defalcation,  which  became  appar- 
ent upon  a  comparison  of  the  in-hand  list  with  Patrick's  cash-book.  The 
forgoing  is  a  general  outline  of  the  history  of  Patrick's  agency,  and  of 
the  bond  now  in  suit;  other  facts  will  be  stated  hereafter. 

The  question  of  fact  which  arises  upon  the  first  and  second  defenses  is, 
did  Mr.  English  know,  or  had  he  adequate  reason  to  know,  that  any  one 
of  his  statements  was  untrue?  It  will  be  observed  that  all  the  state- 
ments in  the  certificate,  except  one,  were  declarations  of  the  belief  or 
knowledge  of  Mr.  English;  and  it  will  be  further  observed  that  Patrick 
was,  on  June  15th,  and  for  a  long  time  had  been,  a  defaulter.  I  see  no 
reason  for  the  opinion  that  Mr.  English,  on  June  15th,  thought  that 
Patrick  collected  money  which  he  had  not  accounted  for,  or  that  he  was 
not  performing  his  duties  in  a  faithful  and  satisfactory  manner,  or  that 
he  was  in  arrears  or  default  as  a  collecting  agent.  The  only  knowledge 
that  he  had  of  Patrick's  indebtedness  to  the  company  which  has  pre- 
sented itself  to  me* as  of  importance  was  the  non-payment  of  a  draft  for 
$150,  which  he  drew  upon  the  plaintifi^  in  March,  1884,  and  which  it 
paid;  but  required  an  explanation  of  the  reason  for  making  it,  and  de- 
manded repayment,  which  had  not  been  made  when  his  May  account 
was  rendered, — or  on  June  15th.  He  drew  the  draft  because  he  had  a 
guaranty  of  $1,800  for  the  year,  and  bis  commissions  were  apparently 
not  about  to  yield  that  sum,  and  be  was  poor  and  needed  the  money. 
Mr.  English  supposed  that  the  form  in  regard  to '' arrears  or  default"  re- 
ferred to  the  collection  accounts  of  the  agents  This  was,  in  fact,  its  fair 
meaning,  and  it  was  not  intended  to  relate  to  items  of  borrowed  money, 
although  if  these  unpaid  items  had  amounted  to  a  sum  which  was  sig- 
nificant, and  could  reasonably  be  supposed  to  indicate  that  the  safety  of 
his  collections  was  in  danger,  the  fact  should  have  been  communicated 
in  the  certificate. 

The  remaining  branch  of  the  question  is,  did  English  have  adequate 
reason  to  know  of  Patrick's  defalcation  and  unfaithfulness?  For,  al- 
though he  did  not  know  the  facts  in  regard  to  the  agent's  conduct,  yet, 
if  his  ignorance  arose  from  gross  negligence  in  not  ascertaining  facts 
which  were  within  his  means  or  knowledge,  or  if  he  recklessly  made  un« 
true  representations,  he  is  chargeable  with  misrepresentation.  Upon 
this  branch  of  the  question,  the  defendant  occupies  stronger  ground  than 
it  does  in  regard  to  the  knowledge  of  English.  Patrick,  on  May  27, 
1884,  advised  English  that  two  annual  premiums  of  Dieckhaus  and  wife 
had  been  paid  in  advance.  These  premiums  were  not  accounted  for  in 
the  monthly  reports.  On  June  15th,  Patrick  had  renewal  receipts  in 
his  hands  which  were  four  or  five  months  past  due,  of  which  $621 .15 
were  due  in  January,  and  $386.21  were  due  in  March.  On  May  27^ 
1884,  by  letter  to  English,  Patrick  asked  for  the  renewal  receipts  of  one 
Taylor,  from  which  English  justly  inferred  that  the  December,  1883, 
renewal  bad  been  paid,  and  wrote  him  June  9  th  that  he  hoped  it  would 
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1)6  reported  in  his  next  report.  I  think  that  English  thought  that  the 
omission  to  account  for  this  premium  was  due  to  carelessness  or  negli- 
gence, and  not  to  embezzlement.  Subsequently,  and  after  June  15th, 
Patrick  replied  that  the  omission  was  the  fault  of  his  clerk.  The  pov- 
erty of  Patrick  was  shown  by  his  permitting  his  own  policy  to  lapse  in  De- 
cember, 1883,  and  by  his  letters  to  the  vice-president  of  December  29,  and 
December  31, 1883,  and  January  4, 1884.  The  fact  in  regard  to  the  ap- 
parent laches  seems  to  me  to  be  this:  The  plaintiff  evidently  does  a 
large  business.  It  was  stated  in  the  argument  of  the  defendant's  coun- 
sel that  the  returns  made  by  it  to  the  Connecticut  Insurance  Commis- 
sioner for  1884,  showed  that  its  cash  premium  income  for  that  year  was 
$2,381,617.17.  It  did  not  look  after  a  small  agency  with  the  prompt- 
ness and  sharpness  which  it  would  have  done  had  its  business  been 
smaller,  and  had  its  needs  of  prompt  payment  been  larger;  letters  written 
during  the  month'  in  regard  to  individual  payments  were  not  probably 
compared  with  the  current  monthly  account;  the  business  of  accurate 
investigation  was  left  to  the  final  report  for  the  year,  in  December,  which 
was  required  to  be  an  exhaustive  one,  or  to  the  examination  of  the  su- 
perintendent for  agencies  during  his  tours  among  the  agents.  It  is  plain 
that  the  secretary  cannot  be  expected  to  carry  in  his  memory  the  details  of 
the  letters  which  he  receives  from  agents,  or  to  make  himself  the  compar- 
ison of  letters  with  monthly  accounts.  If  that  is  done,  it  must  be  done  by 
subordinates,  or  by  a  larger  force  of  the  book-keepers,  whose  business  it 
is  to  examine  agents' accounts.  While  therefore,  in  my  opinion,  a  more 
thorough  system  of  investigation,  and  a  more  constant  watchfulness  of 
Patrick's  accounts,  probably  would  have  disclosed  to  some  one  in  the  home 
office,  prior  to  June  16th,  that  Patrick's  accounts  were  behindhand,  and 
that,  unless  dishonest,  he  was  very  remiss,  I  cannot  find  that  English 
ought  to  have  known  these  facts,  or  that  he  was  guilty  of  laches  in  not 
knowing  them.  A  requirement  which  should  compel  an  employer,  who 
is  merely  stating  his  opinion,  to  use,  for  the  benefit  of  a  proposed  surety, 
great  Vigilance  in  r^ard  to  the  accounts  of  an  employe,  and  greater  vig- 
ilance than  the  successful  employer  uses  himself  in  his  own  large  bus- 
iness, and  which  has  heretofore  apparently  proved  to  be  adequate,  is  one 
which  neither  law  nor  good  reason  demands. 

The  next  question  of  fact  relates  to  the  non-disclosure  to  the  defendant 
of  Patrick's  remissness  in  August,  September,  October,  and  November, 
1884.  The  obligation  of  the  defendant  was  to  pay  to  the  plaintiff  any  pe- 
cuniary loss  which  it  had  sustained  during  the  specified  time  by  any  act 
of  fraud  or  dishonesty  on  the  part  of  Patrick,  in  connection  with  his  du- 
ties as  agent.  The  plaintiff  was  obliged  to  promptly  notify  the  defend- 
ant of  any  act  of  omission  or  of  commission  on  the  part  of  Patrick  which 
"may  involve  a  loss  for  which  the  company  is  responsible  hereunder.** 
It  cannot  be  supposed  that  this  provision  calls  upon  the  employer  to  no- 
tify the  defendant  of  every  act  of  laches  or  delay  or  inefficiency  on  the 
part  of  the  agent,  which  ultimately  may  create  a  loss  to  the  employer. 
It  means  that  the  defendant  shall  be  notified  of  acts  which  may  create  a 
loss  for  which  it  is  responsible, — tlmt  is,  a  loss  arising  from  fraud  or  dis^ 
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honesty.  It  is  not  necessary  to  undertake  to  define  affirmatively  wbat 
kind  or  class  of  acts  must  be  communicated,  and  whether  or  not  the  ob- 
ligation compels  the  employer  to  notify  the  defendant  of  that  kind  of  con- 
duct of  the  employe,  outside  of  his  business,  which  experience  has  shown 
may  probably  result  in  dishonesty.  It  is  sufficient  to  say  that  mere 
laches  or  inefficiency  of  the  employe  in  the  business,  which  is  consistent 
with  integrity,  was  not  required  to  be  communicated.  This  defense  inr 
volves  the  question  whether  the  plaintiff  knew,  or  had  adequate  reason 
to  know,  from  Aiigast  to  November,  that  Patrick  was  a  defaulter.  '  It  is 
obvious  from  the  conduct  of  the  officers  that  they  did  not  know  the.  facts 
in  regard  to  Patrick.  Their  acts  and  their  correspondence  show  this. 
Patrick  was  unuvailingly  requesting  the  vice-president  to  come  to  St. 
Louis,  without  disclosing  a  reason  for  the  request.  Webster  neither 
went  nor  sent  the  superintendent,  and  showed  that  he  did  not  think 
there  was  any  necessity  for  a  visit.  I  am  by  no  means  certain  that  the 
plaintiff  is  to  be  charged  with  the  duty  of  communicating,  during  the 
life  of  the  bond,  facts  which  it  did  not  know,  but  which  by  the  exercise 
of  due  diligence  it  could  have  known.  Assuming  that  such  an  obliga- 
tion rested  upon  the  employer,  the  question  whether  its  officers  ought  to 
have  known  of  Patrick's  defalcation,  depends  in  a  great  degree  upon  the 
same  considerations  which  have  heretofore  been  stated  in  regard  to  their 
knowledge  on  June  15th.  Greater  vigilance,  or  a  larger  clerical  force, 
would  have  caused  the  criticisms  which  Webster  made  on  October  1st, 
to  have  been  made  earlier,  and  would  have  eariier  sent  an  examiner  to 
St.  Louis;  but  a  demand  of  that  grade  of  vigilance  on  the  part  of  employ-; 
ers  would  speedily  result  in  a  cessation  of  business  on  the  part  of  the  de- 
fendant. The  conduct  of  Patrick  in  not  remitting  was  equally  consistenl 
with  great  remissness  in  collecting,  or  with  a  lack  of  integrity.  The 
vice-president  evidently  did  not  adopt  the  theory  of  want  of  integrity. 
I  do  not  find  that  the  plaintiff  had  knowledge  of  such  circumstances  as 
to  compel  a  knowledge  of  Patrick's  default  prior  to  December  4th,  when 
the  superintendent  visited  St.  Louis. 

The  fourth  defense  is  that  the  bond?  given  on  and  after  April  1, 1884, 
were  concurrent.  The  bond  from  the  defendant  was  procured  by  Pat- 
rick in  order  to  substitute  it  for  the  existing  bond  as  to  new  transactions. 
It  was  accepted  by  the  plaintiff,  with  the  understanding  that  the  old 
bond  was  not  to  exist  against  losses  from  unfaithfulness  which  occurred 
after  June  15th.     The  two  bonds  were  not  concurrent. 

The  remaining  questions  are  those  of  law.  It  is  insisted  by  the  de- 
fendant that  there  is  no  liability  for  any  defalcation  prior  to  July  29th, 
the  date  of  the  delivery  of  the  bond  to  the  plaintiff.  It  is  true  that  "the 
delivery  of  a  deed  is  presumed  to  have  been  made  on  the  day  of  its  date. 
But  this  presumption  may  be  removed  by  evidence  that  it  was  delivered 
on  some  subsequent  day;  and,  when  a  delivery  on  some  subsequent  day 
is  shown,  the  deed  speaks  on  that  subsequent  day,  and  not  on  the  day 
of  its  date."  U.  S.  v.  Le  Baron,  19  How.  73.  In  this  case  the  deliv- 
ery of  the  bond  to  Patrick,  which  was  soon  after  its  date,  was  not  a  de- 
livery to  the  plaintiff.     The  latter  had  a  right  to  accept  or  reject  it,  when 
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it  for  the  first  time  was  seen  and  examined.  It  was  not  delivered  or  ao^ 
cepted  liutU  July  29th,  bat  when  accepted  it  took  effect  in  accordance 
with  its  express  terms,  and  if,  hj  its  terms,  it  commenced  on  Jane  15th, 
and  was  to  continue  for  12  months  thereafter,  the  bond,  if  delivered  and 
if  accepted  during  the  12  months,  related  back  to  June  15th.  Dawes  v. 
Edes,  IS  Mass.  177;  Hatch  v.  AuUhorough^  97  Mass.  633.  The  employer 
was  required  to  fill  a  blank  in  his  certificate,  stating  when  the  bond  was 
to  be  dated.  This  has  some  significance  when  taken  in  connection  with 
the  terms  of  the  bond,  which  declares  that  it  was  made  on  the  15th  of 
June,  1884,  and  was  in  consideration  of  $35  paid  as  a  premium  for  the 
term  of  12  months  ending  on  June  15,  1885,  at  12  o'clock  noon.  It 
also  provides  that  the  bond  may  be  canceled  upon  one  month's  notice, 
and  refunding  the  premium  paid,  less  a  pro  rata  part  thereof  for  the  term 
it  has  been  in  force,  remaining  liable  for  any  default  which  may  have 
been  committed  by  the  employe  up  to  the  date  of  such  determination. 
These  various  provisions  show  clearly  that  the  obligation  was  to  com- 
mence on  the  prescribed  day,  and  was  to  continue  for  one  year,  subject 
to  cancellation,  and  that  the  day  of  delivery  and  acceptance  was  not  the 
day  from  which  the  defendant's  liability  was  to  date. 

The  only  remaining  question  is  as  to  the  amount  of  the  defendant's 
liability.  He  received,  after  June  15th,  $2,823.30,  which  he  either  used 
himself,  or  wrongfully  accounted  for.  That  sum  of  money  which  he  re- 
ceived after  the  date  of  the  bond,  instead  of  being  honestly  applied,  was 
by  fraud  and  dishonesty  applied  in  payment  of  previous  defalcations, 
and  the  new  collections  were,  by  like  fraud,  not  accounted  for.  The 
amount  due  upon  the  defendant's  obligation  was  on  January  1,  1885, 
$2,823.30,  for  which,  with  interest  to  the  date  of  the  payment,  let  judg- 
ment be  entered  in  favor  of  the  plaintiff. 


Balliett  v.  Seeley  d  oZ.* 
XdreuU  Court,  N.  D.  New  York.    March  19, 1888.) 

Bajskkuptoy— Fbaudulbnt  Transaction— Pubchase  by  WronchDoeb  from 
Assignee— Effect  of  Dibcharoe. 

B..  as  assignee  in  bankruptcy  of  D.,  obtained  a  judgment  accainst  D.  and 
one  8.  for  property  fraudulently  converted.  S.  was  subsequently  adjudged  a 
bankrupt,  and  obtained  a  discbarge  from  bis  debts.  D.  bougbt  tbe  judgment 
of  the  assignee  in  bankruptcy.  Meld:  (1)  That  D.  acquired  tbe  assignee^  title 
to  tbe  judgment,  and  S.  could  not  object  tbat  D.  was  a  party  to  tbe  fraud.  (3) 
Tbe  judgment  being  for  a  debt  created  by  fraud,  tbe  discbarge  of  S.  in  bank- 
ruptcy did  not  affect  it.  (8)  Tbere  being  no  contribution  between  wrong-do- 
ers, D.  was  entitled  to  collect  tbe  wbole  amount  of  S. 

{Syllabus  by  the  Court.) 

Appeal  from  district  court. 
^Reversing  Balliett  v.  Dearborn,  27  Fed.  Rep.  007. 
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In  Bankraptcy.  On  motion  for  cancellation  of  judgment,  or  for  per- 
petual stay  of  execution  thereon.  Reversing  27  Fed*  Rep.  507,  where 
the  facts  more  fully  appear. 

Henry  M,  Dams,  for  appellant. 

Danid  Mcintosh^  for  respondent. 

Wallace,  J.  The  order  of  the  district  court  granting  a  perpetual 
stay  of  execution  upon  the  judgment  ohtained  against  the  defendants  is, 
in  effect,  a  final  determination  of  the  action,  and  is  equivalent  to  a  can- 
cellation of  the  judgment.  An  apped,  therefore,  properly  lies  in  this 
cjurt. 

The  judgment  was  for  the  value  of  property  fraudulentiy  transferred 
by  Seeley  and  Davis  with  the  purpose  of  defeating  the  titie  of  the  plain- 
tiff as  assignee  in  bankruptcy  of  Davis.  Subsequentiy  to  the  rendition 
of  the  judgment  Seeley  was  adjudged  a  bankrupt,  and  in  the  course  of 
the  proceedings  in  bankruptcy  obtained  a  discharge  from  his  debts. 
Davis,  the  joint  tort-feasor  with  Seeley,  and  his  co-defendant  in  the  ac- 
tion, purchased  the  judgment  of  Balliett,  and  caused  the  execution  to  be 
issued  thereon  against  Seeley,  which  was  stayed  by  the  district  court  at 
the  application  of  Seeley.  It  is  entirely  dear  that,  as  the  judgment  debt 
was  created  by  fraud  in  fact  on  the  part  of  Seeley,  as  well  as  on  the  part 
of  Davis,  Seeley's  discharge  In  bankruptcy  did  not  affect  the  judgment. 
The  decision  of  the  learned  district  judge  was  placed  upon  the  ground 
that  Davis  should  not  be  permitted  to  collect  a  demand  of  Seeley  which 
originated  in  the  fraud  of  both,  because  he  would  thereby  be  enabled  to 
profit  by  his  own  wrong.  See  BallieU  v.  Dearborn,  27  Fed.  Rep.  507. 
This  conclusion  ignores  the  effect  of  the  purchase  by  Davis  of  Balliett's 
titie  to  the  judgment.  Balliett  waa  entitied  to  enforce  the  judgment 
against  Seeley  and  Davis,  each  or  both;  or,  at  his  option,  to  sell  it  and 
realize  upon  it  in  that  way.  The  vendee  of  personal  property,  includ- 
ing choses  in  action,  acquires  the  titie  of  the  vendor,  and  any  inquiry 
into  his  antecedent  relations  with  the  subject  of  the  sale  is  wholly  irrele- 
vant in  a  case  like  the  present.  The  judgment  here  being  merely  a  chose 
in  action,  the  purchaser  took  it  subject  to  all  equities  existing  at  the  time 
of  the  assignment  in  favor  of  the  debtors  or  either  of  them  against  the  as- 
signor, but  he  acquired  all  the  rights  of  the  assignor.  There  are  no  ex- 
ceptions to  the  rule  that  the  purchaser  acquires  the  titie  of  the  seller;  on 
the  other  hand,  he  sometimes  acquires  a  better  titie,  as  in  the  familiar 
instance  of  the  purchase  of  commercial  paper,  or  of  chattels  bona  fide 
which  the  seUer  has  acquired  by  deceit,  and  in  the  exceptional  instances 
where  as  a  bona  fide  purchaser  he  is  not  prejudiced  by  the  notice  of  his 
assignor.  Busk  v.  Lathrop^  22  N.  Y.  535,  549;  Fort  v.  Burch,  5  Denio, 
187.  In  equity,  as  at  law,  the  purchaser  can  stand  upon  the  titie  of  his 
vendor,  and  enforce  his  vendor's  titie  against  the  equities  of  another, 
notwithstanding  his  knowledge  of  these  equities  at  the  time  of  his  pur- 
chase; for  otherwise  the  vendor  might  be  deprived  of  selling  his  prop- 
erty for  its  full  value.  Varick  v.  BriggSj  6  Paige,  323, 329;  Jackson  v.  Mc- 
Chemey,  7  Cow.  360;  Griffith  v.  Gr^th,  9  Paige,  316;  Boone  v.  CAito,  10 
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Pet.  177;  1  Story,  Eq.  Jur.  §  409.  If  Seeley  could  insist  that  Davis  is 
liable  for  contribution,  the  court  would  be  justified  in  refusing  to  permit 
the  latter  to  use  its  process  for  compelling  Seeley  to  pay  the  whole  judg- 
ment debt  without  offering  to  do  equity.  As  there  is  no  contribution  be- 
tween wrong-doers  there  is  no  foundation  for  such  a  c}aim.  It  must  be 
held  that  Davis  acquired  what  he  bought,  and  succeeds  to  all  the  rights 
of  BaUiett  to  use  the  judgment  against  Seeley,  including,  that  of  collect- 
ing it  by  an  execution. 
The  order  of  the  district  court  is  therefore  reversed. 


United  States  v.  King. 
{Oircuit  Court,  E.  D.  New  York.    February  24,  1888.) 

HoMTCTDB— MuBDEB— WrrmN  MiLiTABT  Rbservation— Dbpinition. 

Rev.  St.  U  8.  §  5889,  provides  that  "every  person  who  commits  marder 
within  any  fort  *  *  *  under  the  exclusive  jurisdiction  of  the  United  States 
*  *  *  shall  suffer  death. "  Held,  the  statute  not  defining  the  offense  of  mur- 
der, that  the  common  law,  as  it  was  in  England  before  the  Revolution,  and  as 
it  has  since  been  interpreted  in  our  courts,  must  be  looked  to  for  a  definition, 
and  as  there  defined,  murder  is  where  a  person  of  sound  memory  and  discretion 
unlawfully  and  feloniously  kills  any  haman  being  in  the  peace  of  the  sov- 
ereign, with  malice  prepense  or  aforethought,  express  or  implied. 

Same— BouNDABiEs  of  Rbsbbvation. 

On  the  trial  of  an  inflictment  for  murder  alleged  to  have  been  committed  at 
Fort  Hamilton,  in  New  York  harbor,  it  was  in  evidence  that  the  fatal  shot  was 
fired  100  feet  inside  a  certain  fence  on  the  line  of  Hamilton  avenue.  The  prose- 
cution introduced  a  deed  to  the  United  States  of  a  certain  plot  of  ground,  and 
also  the  act  of  the  New  York  legislature  covering  the  same  plot.  This  was 
followed  by  testimony  that  the  military  authorities  of  the  United  States  had 
for  years  past  exercised  acts  of  ownership  and  jurisdiction  over  the  same 
ground,  wnich  was  in  the  village  of  Fort  Hamilton,  adjacent  to  and  inbide  of 
the  said  fence.  Certain  maps  of  the  premises,  sworn  to  by  those  who  made 
them,  were  then  put  in  eviaence.  Held,  that  if  the  jury  believed  the  testi- 
mony of  those  who  made  the  maps,  and  also  believed  that  the  natural  and 
artificial  monuments  that  they  found  on  the  soil  when  the  maps  were  made  co- 
incided in  location  with  the  monuments,  artificial  and  natural,  that  were  placed 
there  when  the  deed  was  given  and  the  act  of  cession  was  passed,  they  were 
warranted  in  finding  that  the  fence  on  the  line  of  Hamilton  avenue  was  sub- 
stantially coincident  with  the  property -line  and  the  line  of  jurisdiction  of  the 
United  States. 

Same— Abticlbs  of  Wab. 

Where  the  mati  killed  is  a  civilian,  and  the  killing  is  done  in  a  government 
fort,  by  a  private  soldier  when  off  duty,  requests  bearing  upon  the  stibject  of 
the  ground  being  a  military  post,  and  of  the  rules  governing  the  servce,  the 
articles  of  war,  etc.,  have  no  bearing  upon  the  case,  and  are  properly  refused. 

Same— Breach  of  Military  Regulation. 

It  appeared  upon  the  trial  of  a  private  soldier  charged  with  a  murder  com- 
mitted by  him  upon  a  military  reservation,  that  the  soldiers  stationed  there 
were  frequently  allowed  to  go  out  and  come  in  without  a  pass.  It  was  also 
in  evidence  that  there  were  many  saloons  in  the  neighborhood.  Held,  that 
this  fact,  though  "^to  the  prejudice  of  good  order  and  military  discipline," 
within  the  meaning  of  articles  of  war,  (article  62,)  should  not  work  to  the 
prejudice  of  the  accused,  who  had  availed  himself  of  the  privilege  on  the 
night  of  the  murder. 
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S.  Saiob— JuBTnriABLB  Homicide— What  Constitutbs. 

W.,  the  deceased,  had  attacked  oneM.,  a  member  of  the  regiment  to  which 
K.  the  accused,  was  attached  as  a  private,  and  in  the  course  of  the  affrayhad 

gnrsued  him  into  the  fOYernment  reservation  at  Fort  Hamilton,  in  New  York 
arbor,  where  he  got  him  down,  and  beat  him  .so  thatM.  cried  out,  "Murder!" 
and  **  Don't  kill  me  I"  E.,  who  was  a  friend  of  M.,  and  also  upon  good  terms 
with  W.,  saw  the  attack  upon  M.,  and  heard  his  cries.  He  hastened  to  his 
quarters,  got  a  rifle  and  two  cartridges,— one  ball  and  one  blank.— and  return- 
ing to  the  place  of  the  encounter,  which  M.  had  left,  he  saw  W.,  who  was  a 
powerful  man,  and  aggressive  when  in  liquor,  as  he  then  was.  following  AL 
up.  He  called  to  W.  to  leave  the  reservation,  and  did  not  load  his  piece  until 
W.,  who  continued  to  advance  with  a  knife  in  his  hand,  and  with  threats  that 
he  was  going  "to  do  him  [K.]  up, "  was  within  eight  feet  of  him.  W.  came  on 
•o  rapidly  that  E.  had  no  chance  to  raise  his  rifle,  and  he  only  discharged  it 
when  W.  was  against  the  muzzle,  and  at  the  moment  of  the  discharge,  the 
piece  had  not  reached  the  horizontal,  but  was  held  Just  above  the  hip.  The 
load  was  the  ball  cartridge,  and  W.  was  killed.  The  plea  was  Justifiable  hom- 
icide.  Held,  that  to  support  the  plea  it  was  necessary  that  E.  must  have  re- 
treated as  far  as  he  could  have  done  with  safety  to  himself;  that  the  danger 
of  death  or  grievous  bodily  harm  to  himself  or  M.  must  have  been  apparently 
imminent,  and  that  E«'s  belief  as  to  the  character  of  the  danger  must  have  been 
honest,  and  founded  upon  grounds  reasonable  under  the  circumstances.^ 

8u  Same— Manslaughter. 

The  difference  between  manslaughter  and  excusable  homicide  is  this:  *In 
excusable  homicide  the  slayer  could  not  escape  if  he  would;  in  manslaughter 
he  would  not  escape  if  he  could. " 

7.  Same— Intoxication. 

Where  intoxication  at  the  moment  is  setup  as  a  defense  to  a  charge  of  mur- 
der, it  is  for  the  jury  to  determine  whether  or  not  the  acoused  was  at  that  time 
capable  of  a  specific  intent  to  take  life.* 

8L  Same- Eyidbnce — ^Rbs  GESTiE. 

Since  the  admission  of  the  testimony  of  the  accused  in  his  own  behalf,  the 
rale  of  resgesta,  as  applied  to  his  own  declarations,  is  not  so  rigidly  enforced, 
the  jury  being  properly  charged  as  to  its  weight* 

QL  Bams— Declarations  of  Accused. 

No  weight  is  to  be  giyen  to  a  declaration  by  the  accused,  unless  the  Jury  are 
satisfied  tnat  it  was  made  at  a  time  when  it  was  forced  out  as  the  utterance  of 
truth  by  the  particular  event  itself,  and  at  a  period  of  time  so  closely  con- 
nected with  the  transaction  that  there  has  been  no  opportunity  for  subsequent 
reflection  or  determination  as  to  what  it  might  or  might  not  be  wise  for  the 
declarant  to  say.* 

10.  Bake— Reasonable  Doubt. 

A  reasonable  doubt'  is  a  doubt  based  on  reason,  and  one  which  is  reasonable 
in  view  of  all  the  evidence.^ 

^Ae  to  when  a  homicide  is  JustiflaUe,  see,  also.  People  ▼.  Robertson,  (Gal.)  8  Pac 
Eep.  600,  and  note;  State  v.  Donnelly,  (Iowa,)  87  N.  W.  Rep.  869,  and  note;  Darbey  v. 
State,  (Ga.)  8  S.  £.  Rep.  668;  Lynch  v.  State,  (Tex.)  6  S.  W.  Rep.  100;  Stanley  v.  Com., 
(Ey.)  Id.  155;  Duncan  v.  State,  (Ark.)  Id.  164;  Fallin  v.  State,  (Ala.)  8  South.  Rep.  5S6. 

*Volimtary  intoxication  is  no  excuse  for  a  crime:  but  evidence  of  dmnkenness  is  ad- 
missible upon  the  question  of  the  intent  of  the  defendant,  where  intent  is  an  element 
in  the  constitution  of  the  offense  charged.  State  v.  Lowe,  (Mo.)  5  S.  W.  Rep.  889 :  State 
V.  Howry,  (Kan.)  15  Pao.  Rep.  282;  Buokhannon  ▼.  Com.,  (Ky.)  5  S.  W.  Kep.  868,  and 
note. 

*As  to  when  a  declaration  is  admissible  as  part  of  the  ties  gestos^ee  Dismukes  v. 
State,  (Ala.)  8  South.  Rep.  671. 

*A  reasonable  doubt  is  one  for  which  a  sensible  man  can  give  a  good  reason,  based  on 
the  evidence  or  want  of  evidence.  It  is  such  a  doubt  as  a  sensible  man  would  act  upon, 
or  decline  to  act  upon,  in  his  own  concerns.  U.  S.  v.  Jones,  81  Fed.  Ren.  718.  Respect- 
ing ** reasonable  doubt**  in  criminal  cases,  see  Ejiarr's  Appeal,  (Pa.)  9  AtL  Rep.  878; 
People  V.  Lee  Bare  Bo,  (Cal.)  14  Pao.  Rep.  810;  McCullough  ▼.  State,  (Tex.)  5  S.  W. 
Rep.  175;  White  v.  State,  (Tex.)8  S.  W.  Rep.  710,  and  note:  U.  B.  v.  Jackson,  20  Fed. 
Rpp.  608,  and  note;  People  v.  Kemaghan,  (Cal.)  14  Paa  Rep.  666:  Cowan  v.  State, 
(Neb.)3  N.  W.  Rep.  406;  State  y.  Robinson,  (S.  C.)  4  S.  B.  Rep.  570;  Kidd  r.  State, 
(Alft.)  SSouth.  Rep.  442\  State r.  ICaher,  (Iowa,)  87 N.  W.  Rep.  Sl 
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Indictment  for  murder,  tinder  Rev.  St.  U.  S.  §  5339.  That  section 
provides  thai  "every  person  who  commits  murder  within  any  fort,  arse- 
nal, dock-yard,  magazine,  or  in  any  other  place  or  district  of  country 
under  the  exclusive  jurisdiction  of  the  United  States,  *  *  *  shall 
suffer  death."  ' 

Francis  H.  King,  the  accused,  a  private  in  the  Fifth  artillery,  U.  S. 
A.,  stationed  at  Fort  Hamilton,  New  York  harbor,  was  indicted  for  the 
murder  of  Ryan  H.  Willis,  a  civilian.  The  indictment  was  presented 
in  the  district  court,  and  by  order  under  Rev.  St.  U.  S.  §  1039,  remitted 
to  the  circuit  court  for  trial.  The  facts  in  evidence  were  briefly  as  fol- 
lows: About  11:30  p.  m.  of  November  26,  1887,  Willis,  while  upon 
Hamilton  avenue,  a  public  thoroughfare  adjoining  the  government  res- 
ervation, assaulted  one  Marshall,  an  enlisted  man  attached  to  prisoner's 
regiment  as  a  bandsman.  He  struck  Marshall  one  or  two  heavy  blows, 
whereupon  the  latter  broke  away,  climbed  over  the  fence,  and  had  gotten 
about  20  feet  beyond  it  upon  the  reservation  when  Willis,  who  had  fol- 
lowed in  pursuit,  came  up  with  him,  knocked  him  down,  and,  holding 
him  on  the  ground,  continued  to  batter  and  pound  him  till  three  of  Wil- 
lis' friends  pulled  him  off,  and  an  acquaintance  of  Marshall  led  the  latter 
off  to  his  quarters,  about  300  feet  further  on.  While  on  the  ground 
Marshall  uttered  loud  cries  of  "Murder;"  "Don't  kill  me;"  repeating  them 
certainly  twice,  if  not  oftener.  After  Marshall  was  led  away,  Willis, 
boisterously  anxious  to  continue  his  assault,  pursued  his  way  over  tlie 
reservation  grounds,  surrounded  by  his  Mends, — ^who  were  endeavoring 
to  induce  him  to  desist, — until  within  a  short  distance  of  the  barracks 
of  Battery  I,  to  which  command  the  prisoner  was  attached.  Willis  was 
a  powerful  man,  aggressive,  quarrelsome,  and  violent  when  under  the  in- 
fluence of  liquor,  as  he  manifestly  was  that  night.  The  prisoner,  who 
had  always  been  on  good  terms  with  WiUis,  parted  from  him  with  friendly 
"good  nights"  at  the  door  of  a  liquor  saloon  a  few  moments  before  the 
encounter  with  Marshall.  King  proceeded  to  the  fence,  and  crossed  it 
not  far  from  the  place  where  Marshall  and  Willis  crossed.  He  saw  the 
attack  on  Marshall,  and  heard  his  cries.  According  to  his  own  story, 
he  at  once  hastened  to  his  quarters  to  get  a  rifle,  hoping  thus  to  terrify 
Willis  and  the  others,  and  by  this  means  save  Marshall,  King  was  in 
uniform.  Upon  reaching  his  quarters,  and  while  taking  a  rifle  from  the 
rack  in  the  dormitory,  he  woke  up  a  fellow-soldier,  who  took  the  gun 
from  him.  There  was  a  conflict  of  testimony  between  this  soldier  and 
the  prisoner, — the  one  stating  that  King,  with  tears  in  his  eyes,  asked 
him  for  cartridges,  saying:  "You  don't  want  to  see  me  killed,  do  you;" 
the  prisoner  denying  that  he  asked  for  cartridgcSy  and  saying  that  he  spoke 
only  of  the  risk  of  Marshall  being  kiUed.  From  the  adjoining  dormitory 
he  finally  secured  a  gun  and  two  cartridges, — one  ball  and  one  blank, — 
and  hurried  again  to  the  ground.  Here,  as  be  testified,  he  saw  Willis 
and  his  three  companions,  Willis  advancing  towards  him  with  loud  threats 
and  vile  expressions,  shouting  that  he  "had  a  root  to  do  [him]  up;"  that 
"he  [Willis]  CQuld  shoot  as  Well  as  he  [King;]"  and  that  he  "Would  kill 
him  deader  than  bell,"     King  called  to  them  to  leave  the  government 
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land.  He  stood  his  ground  as  Willis  advanced,  with  his  piece  pointing 
downward.  He  further  testified  that  he  did  not  load  till  Willis  waa 
within  eight  feet  of  him,  and  had  raised  his  hand  with  a  knife  in  it,  and 
that  the  advance  upon  him  was  so  quick  that  his  piece  had  not  reached 
the  horizontal  (held  still  just  above  the  hip)  after  closing  the  breech- 
block before  Willis  was  against  the  muzzle,  and  he  fired.  The  evidence 
as  to  the  events  succeeding  the  departure  of  Marshall  was  very  conflict* 
ing;  some  of  it  tending  to  support  the  prisoner's  story,  and  some  contra- 
dicting it.  The  prisoner  swore  that  when  he  went  out  with  the  rifle  he 
supposed  Marshall  was  still  lying  helpless  on  the  ground.  It  was  bright 
moonlight,  but  a  mist  or  fog  was  rising  from  the  ground  to  the  height  of 
about  18  inches. 

Mark  D.  WHber,  Dist.  Atty.,  and  Mr.  Deveany^  Asst.  Dist.  Atty.,  for 
the  United  States. 

Iboclc  S.  Cadinj  for  King. 

Lacohbe,  J.,  ((Juirgingjury,)  Gentlemen  of  the  jury,  it  is  the  duty 
of  the  court,  as  you  know,  to  instruct  or  charge  you  as  to  the  law  of  the 
case.  In  doing  so  courts  frequently  refer  to  the  facts, — review  them, 
and  present  them  to  the  jury  with  their  instructions  as  to  the  law.  Such 
a  course  is  not  necessary,  I  think,  in  this  case,  because  the  facts  are  very 
few,  and  you  certainly  have  tbem  all  within  your  recollection.  I  shall 
not  weary  you,  therefore,  with  any  general  review  of  them;  and  inas- 
much as  it  would  be  certainly  unwise,  if  not  improper,  for  the  court  to 
undertake  to  present  to  you  any  of  the  material  facts  without  presenting 
them  all,  I  shall  merely  instruct  you  as  to  the  law  applicable  to  cases 
such  as  this,  with  sufficient  fullness,  I  hope,  to  enable  you  to  handle  the 
facts  satisfactorily  and  conveniently  when  you  reach  your  room.  It  is 
not  unusual,  in  trials  of  this  kind,  to  call  the  attention  of  the  jury  to  the 
importance  of  the  particular  case  they  may  have  in  charge.  It  is  hardly 
necessary  to  do  that  here.  You  are  intelligent  men.  You  must  fully 
understand  how  absolutely  essential  it  is  to  the  preservation  of  the  social 
system  in  a  civilized  state  that  the  i<»ws  should  be  enforced;  especially  so 
in  the  case  of  acts  of  violence.  The  laws  must  be  obeyed;  oflenders 
must  be  punished;  and  that  juryman  would  be  faithless  to  his  trust  who, 
in  a  case  where  the  facts  convicted,  should  bring  in  a  verdict  contrary  to 
the  facts.  On  the  other  hand,  your  responsibility  in  this  case  will  be 
impressed  upon  you  more  forcibly  by  your  experience  than  it  would 
by  any  words  of  mine.  For  upward  of  a  week  you  have  sat  within  25 
feet  of  the  prisoner  at  the  bar,  conscious  of  the  fact  that  for  him  the  is- 
sues of  life  and  death  are  in  your  hands.  If  that  solemn  fact  has  not 
impressed  you  with  a  sense  of  the  responsibility  you  owe  to  your  con- 
sciences, and  your  oaths  that  the  verdict  you  may  render  shall  be  honest, 
intelligent,  and  careful,  nothing  that  I  might  say  would  do  so,  'Hhough 
T.  spoke  with  the  tongue  of  men  and  angels." 

The  prisoner  at  the  bar,  Francis  H.  King,  i^  indicted  for  murder,  and 
you  are  to  answer  the  question  as  to  his  guilt  or  innocence.  The  fact  of 
slaying  being  undisputed  here,  there  are  only  three  possible  answers 
v.34F.no.4— 20 
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which  yon  can  j^ve  to  that  question :  You  may  find  him  guilty  of  mur- 
der as  charged  in  the  indictment,  and  in  that  case  your  verdict  would 
be,  "(iuilty.**  You  may  find  him  not  guilty  of  murder  as  charged  in 
the  ir  dictment,  but  guilty  of  manslaughter;  in  that  case  your  verdict 
would  be,  "Not  guilty  of  murder,  but  guilty  of  manslaughter."  You 
may  find  that  he  was  not  guilty  of  either  ofiense,  but  that  the  homicide 
was  excusable,  and  in, that  ca&e  your  verdict  would  be,  "Not  guilty." 
You  see,  therefore,  that  at  the  outset  of  your  deliberations  there  are  cer* 
tain  technical  words  placed  before  you  which  must  be  defined,  and  be- 
fore I  go  further  I  shall  read  to  you  the  definitions  of  these  words: 

Murder.  The  Bevised  Statutes  of  the  United  States^  prescribe  a  penalty  for 
any  person  who  commits  murder  within  any  fort  or  other  place  or  district  of 
country  under  the  exclusive  jurisdiction  of  the  United  States.  But  the  stat- 
utes do  not  define  the  offense  of  m  urder.  Therefore  we  must  turn  to  the  com- 
mon law,  as  it  was  in  England  before  the  Revolution,  and  has  been  interpreted 
since  by  our  courts,  for  a  definition  of  that  crime.  It  is  this:  Murder  is  where 
a  person  of  sound  memory  and  discretion  unlawfully  and  feloniously  kills  any 
human  being  in  the  peace  of  the  sovereign,  with  malice  prepense  or  afore- 
thought, express  or  implied. 

Manslaughter.  Manslaughter  is  defined  in  the  United  States  Revised  Stat- 
utes, which  in  section  5341,  prescribe  that  every  person  who,  within  any  of 
the  places  or  upon  any  of  the  waters  described  in  the  section  that  I  first  read,  to- 
wit,  any  fort,  arsenal,  etc., — every  person  who  there  unlawfully  and  willfully, 
but  without  malice,  strikes,  stabs,  wounds,  or  shoots  at,  or  otherwise  injures 
another,  of  which  striking,  stabbing,  wounding,  shooting,  or  other  injury 
such  other  person  dies,  is  guilty  of  the  crime  of  manslaughter.  That  is  the 
definition  of  ''manslaughter." 

You  will  observe  that  the  distinction  between  the  two,  is  that  in  the 
one  malice  is  present,  and  in  the  other  it  is  absent.  It  is  therefore  neo- 
essary  to  define  that  word. 

Malice.  Malice  is  defined  as  "an  intent  to  do  injury  to  another,"  or»  "a de- 
sign formed  of  doing  mischief  to  another." 

The  other  word  or  term  which  calls  for  definition  at  the  outset  is  "ex- 
cusable homicide."  Homicide,  of  course,  as  you  know,  is  the  killing  of 
one  human  being  by  another  human  being.  Excusable  homicide,  so  far 
as  anything  in  this  case  requires  its  definition,  ib  the  killing  of  another 
in  self-defense. 

Now,  perhaps,  by  this  time  you  appreciate  the  fact  that  these  defini- 
tions are  hardly  as  satisfactory  as  they  might  be;  nor  is  that  surprising. 
A  cane,  a  table,  a  chair, — any  object  that  we  look  at  in  this  room, — ^we 
can  by  the  use  of  a  few  words  define  in  a  manner  sittisfactory  to  our- 
selves. When,  however,  we  come  to  deal  with  crime,  we  deal  largely 
with  mental  processes,  and  with  the  actions  of  the  human  heart;  and 
eminent  jurists,  laboring  for  centuries,  have  been  unable  to  prepare  a 
definition  of  these  crimes  which,  without  further  explanation,  will  en- 
able a  jury  of  12  men  to  take  it,  and  apply  it  to  the  facts  of  any  case. 
Therefore,  as  we  proceed  with  tiiese  instructions  I  shall  again  recur  to 
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these  definitions,  and  give  them  such  elaboration  as  may  be  necedsary 
to  enable  you  to  see  exactly  what  the  offenses  are.  I  shall  probably  best 
assist  you  if  I  trace  over  and  point  out  to  you  the  course  which  you  may 
most  conveniently  pursue  in  your  deliberations  when  considering  the  is* 
sues  raised  in  this  case. 

The  first  thing  to  be  determined  is  the  death, — that  Ryan  Willis  was 
killed, — and  the  way  in  which  he  was  killed.  Of  course  you  are  re- 
lieved of  any  trouble  in  that  particular  by  the  fiacts  in  the  case,  and 
the  concessions  and  the  statements  of  the  prisoner  himself.  There  is 
no  dispute  but  that  Ryan  Willis  came  to  his  death  by  a  ball  dischaiged 
from  a  Springfield  rifle  held  at  the  time  in  the  hands  of  Francis  H.  King. 
The  place  where  he  was  thus  slain  becomes  material,  because,  as  you 
will  remember,  the  penalty  was  prescribed  against  one  who  commits 
murder  within  any  fort,  arsenal,  place,  or  district  of  country  under  the 
exclusive  jurisdiction  of  the  United  States.  A  deed  has  been  put  in  evi- 
dence here  to  the  United  States,  covering  a  certain  plot  of  land.  An  act 
of  the  legislature  of  the  state  of  New.  York  has  been  read,  covering  also 
a  plot  of  land.  There  is  testimony  that  the  military  authorities  of  the 
United  States  have  for  years  past  exercised  acts  of  ownership  and  of 
jurisdiction  over  a  certain  plot  of  land  in  the  village  of  Fort  Hamilton, 
lying  adjacent  to,  and  inside  of — if  I  may  use  the  expression — a  cer- 
tain fence  on  the  line  of  Hamilton  avenue.  Now,  certain  maps,  sworn 
to  by  those  who  made  them,  have  been  put  in  evidence;  and  without 
burdening  you  particularly  with  going  over  the  details,  I  may  charge 
you  that  if  you  believe  the  testimony  of  the  surveyor  and  of  the  oflScers 
who  made  those  maps,  and  further  believe  that  the  natural  and  artificial 
monuments  that  they  found  on  the  soil  when  the  maps  were  made  coin- 
cided in  location  with  the  monuments,  artificial  or  natural,  that  were 
placed  on  the  soil  when  the  deed  was  given,  and  when  the  act  of  cession 
was  passed,  you  are  warranted  in  finding  that  the  fence  on  the  line  of 
Hamilton  avenue  is  substantially  coincident  with  the  property  line  and 
the  line  of  jurisdiction  of  the  United  States  there.  And  inasmuch  as  it 
is  undisputed  that  the  fatal  blow  was  struck  at  a  point  certainly  100  feet 
inside  of  that  fence,  I  charge  you  that  if  you  believe  the  testimony  of 
this  surveyor  and  of  the  officers,  you  are  warranted  in  finding  that  the 
fatal  blow  was  struck  on  property  within  the  exclusive  jurisdiction  of  the 
United  States. 

Having  got  as  far  as  that,  the  next  question  for  you  to  take  up  and 
determine  is  this:  Was  this  homicide  excusable?  Now,  there  are  va- 
rieties of  excusable  homicide.  For  instance,  homicide  by  misadvent- 
ure,— that  is  by  pure  accident,  without  negligence, — is  excusable.  But 
the  only  kind  of  excusable  homicide  that  there  is  anj*  pretense  of  here, 
or  that  you  need  in  any  way  concern  yourselves  with,  is  what  is  known 
as  "homicide  in  self-defense."  Under  the  law  a  person  has  the  right  to 
resist  the  application  of  force  to  himself  with  force  proportioned  to  the 
attack.  It  used  to  be  said  that  the  offense  threatened  must  be  a  felony 
in  order  to  justify  the  taking  of  life  in  resisting.  That  is  a  very  unsat- 
isfactory rule  for  jurymen,  because  the  distinction  between  felony  and 
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misdemeanor  is  frequently  regulated  by  statute;  it  varies  in  the  diflTerent 
states,  and  is  not  one  within  the  general  knowledge  of  most  laymen. 
Therefore  I  instruct  you  that  the  rule  to  be  followed  is  this,  which  you 
will  find  more  convenient  for  your  deliberation:  If  an  assJtilant  comes 
•against  me  with  a  deadly  weapon,  apparenfly  meaning  to  use  it,  or  if 
without  such  weapon  he  assails  me,  breathing  forth  threatenings  and 
slaughter,  or  by  any  other  means  indicating  that  it  is  his  intention  to  in- 
flict upon  me  a  beating  of  such  a  character  as  to  imperil  life,  or  to  maim 
me,  or  do  me  grievous  bodily  harm,  then  I  may  take  life,  when  necessary 
to  repel  the  assault.  That  is  the  general  rule,  and  I  have  no  doubt  that  it 
-commends  itself  to  your  good  sense.  But,  like  all  rules,  it  must  be  stud- 
ied with  its  qualifications;  and  the  first  qualification  to  which  I  desire  to 
call  your  attention  is  this:  It  is  my  duty  when  attacked  to  retreat  as 
far  as  the  fierceness  of  the  assault  would  permit.  It  used  to  be  said  that 
jt  was  the  duty  of  the  assailed  to  retreat  to  the  ditch  or  to  the  wall. 
That  picturesque  expression  was  coined  before  the  days  of  fire-arms, 
when  every  man  who  walked  the- streets  of  London  walked  with  his 
weapons  by  his  side, — ^his  rapier  or  his  dagger,  his  quarter-staff  or  sin- 
gle-stick. It  is  not  adapted  for  our  use  now;  and  even  when  it  was 
coined  it  was  ill-adapted  to  its  purpose,  for  a  man  might  be  assailed  at 
a  place  where  there  was  neither  ditch  nor  wall  within  three  miles.  The 
rule  laid  down  by  later  authorities  and  sanctioned  by  text  writers  of  abil- 
ity is  this:  It  is  the  duty  of  the  assailed  to  abstain  from  the  infliction 
-of  death  until  he  has  retreated  as  far  as  he  can  with  safety  to  himself. 
Here  let  me  call  your  attention  to  a  very  apt  illustration  which  is  used, 
— whether  in  a  reported  case  or  whether  as  the  expression  of  a  text  writer 
I  am  not  certain,  but  it  is  a  convenient  illustration  to  have  before  you. 
Manslaughter  and  excusable  homicide,  as  you  wiU  see  later  on,  approach 
-each  other  very  nearly,  and  the  distinction  between  them  is  thus  in- 
dicated: "In  excusable  homicide  the  slayer  could  not  escape  if  he  would; 
in  manslaughter  he  would  not  escape  if  he  could.''  That  illustration 
very  happily,  in  a  few  words,  points  out  the  distinction  between  the  ex- 
ercise of  the  right  of  excusable  homicide  and  the  crime  of  manslaughter, 
to  which  we  will  recur  later  on.  There  is  another  qualification,  how- 
ever, of  the  rule:  The  danger  apprehended  from  the  assailant  need  not 
be  actually  imminent,  and  irremediable, — ^it  need  only  be  apparently 
30.  The  learned  district  attorney  called  your  attention  to  a  case  which 
very  forcibly  illustrates  that  qualification,'  where  a  person  seeking  to  ter- 
rify pointed  an  unloaded  gun  at  another,  and  that  other  person,  deeming 
from  the  appearances  that  his  life  was  in  danger,  replied  by  a  discharge 
from  his  own  pistol,  and  took  the  assailant's  life.  It  is  in  2  N.  Y.*  I 
think;  and  the  court  said  he  was  entitled  to  rely  upon  the  app  arances. 
Now  that  same  word  "apparently"  has  given  courts  and  textT  riters  no 
-end  of  trouble.  Apparently  to  whom?  Suppose  one  of  you  g  mtlemen 
was  a  man  of  a  quick  eye  and  powerful  build,  muscles  of  i  'on,  and 
nerves  of  steel,  feeling  himself  competent  to  meet  and  throw  vith  his 


» Shorter  v.  People,  2  N.  Y.  188,  lOT. 
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naked  hand  any  man  that  he  has  yet  encountered  who  came  against  him 
with  nothing  but  a  knife, — ^is  the  test  of  apparently  imminent  pen]  to 
be  applied  as  he  in  his  individual  case,  if  he  were  the  assailed,  would 
apply  it?  Or  is  it  to  be  applied  as  perhaps  another  jury-man  would  ap- 
ply it, — ^weak,  under-sized,  nervous  from  disease,  inexperienced -in  per- 
sonal combats?  You  seo  that  it  is  a  difficult  question  to  deal  with  in 
the  abstract.  But  in  the  concrete, — ^that  is,  in  applying  it  to  cases  as 
they  arise, — you  will  probably  not  experience  as  much  difficulty  as 
•courts  and  text  writers  do  in  explaining  it.  These  tests  are  to  be  ap- 
plied: This  belief-— the  belief  that  the  assailed  person  has — ^must  be  an 
honest  and  sincere  belief.  That  is  one  element.  Secondly,  it  must  not 
be  negligently  formed,  or,  as  otherwise  expressed,  it  must  be  founded 
npon  reasonable  grounds.  And  in  determining  whether  it  ia  founded 
on  reasonable  grounds,  the  jury  are  not  to  conceive  of  some  ideally  rea- 
fionable  person,  but  they  are  to  put  themselves  in  the  position  of  the  a£h 
mailed  person,  with  his  physical  and  mental  equipment,  surrounded  with 
the  circumstances  and  exposed  to  the  influences  with  which  he  was  sur- 
rounded, and  to  which  he  was  exposed  at  the  time.  If,  with  these  tests 
applied, — ^that  the  belief  is  honest  and  sincere;  that  it  is  not  n^ligeutly 
formed,  but  is  reasonably  grounded, — ^if  with  those  elements  duly  con- 
^dered,  the  jury  are  satisfied  that  there  was  then  an  apparently  immi- 
nent danger  of  death  or  grievous  bodily  harm  to  the  person  assailed,  he 
is  entitled  to  act  upon  the  appearances.  And  the  same  rule  as  to  ap- 
pearances must  be  applied  to  the  first  qualification  of  the  rule  of  self-de- 
fense,— ^that  is,  as  to  the  time,  if  at  all,  when  he  should  begin  to  retreat, 
and  as  to  the  limit  to  which  his  retreat  should  be  conducted.  In  de- 
termining that  question,  also,  you  are  to  put  yourselves  in  the  place  of 
the  person  assailed,  surrounded  by  the  circumstances,  and  exposed  to 
the  influences  to  which  he  was  exposed.  Thus  much  as  to  an  attack 
upon  one's  self.  Now  as  to  an  attack  upon  another.  An  attack  made 
upon  a  friend,  when  it  is  of  so  fierce  a  character  as  has  been  described, 
may  be  resisted  in  a  similar  way;  and  there  are  similar  qualifications  of 
that  rule.  To  state  it  in  other  words,  there  must  be  an  apparently  im- 
minent fatal  assault,  or  one  calculated  to  work  grievous  harm,  to  justify 
the  intervenor  in  taking  the  assailant's  life.  There  must  be  a  bcma  fide 
belief  by  the  defendant, — with  the  qualifications  as  to  appearances  that 
I  have  called  your  attention  to, — a  bona  fide  belief  by  the  defendant  that 
sn  atrocious  or  felonious  assault  is  in  process  of  commission,  which  can 
only  be  resisted  by  the  death  of  the  felonious  assaUant,  to  make  the  kill- 
ing excusable  homicide;  but  if  such  belief  though  banafidehe  negligently 
adopted  by  the  defendant,  it  would  be  Tnandaughter. 

Should  you  reach  the  conclusion  that  the  homicide  was  not  excusable, 
the  next  question  for  you  to  determine  is:  Was  it  manslaughter?  Man- 
slaughter, as  you  will  remember,  was  defined  by  the  statute,  and  was 
the  unlawfully  and  willfully,  but  without  malice,  killing  a  person.  It 
has  also  been  thus  defined  at  common  law:  ''Manslaughter  arises  from 
the  sudden  heat  of  the  passions;  murder,  from  the  wickedness  of  the 
hieart."    "Voluntary  manslaughter  is  an  intentional  killing  in  hot  blood, 
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and  differs  from  murder  in  this:  that  though  the  acf  which  occasiona 
the  death  be  unlawful,  or  likely  to  be  attended  with  bodily  mischief, 
yet  the  malice  aforethought,  which  is  the  essence  of  murder,  is  presumed 
to  be  wanting;  and,  the  act  being  imputed  to  the  infirmity  of  human 
nature,  the  punishment  is  proportionately  lenient."  "The  provocation 
in  the  case  of  a  killing  in  hot  blood  must  be  such  as  to  account  for 
the  act  by  reason  of  the  infirmity  of  human  passions  in  men  in  gen- 
eral, and  without  attributing  to  the  prisoner  a  cruel  and  relentless  dis- 
position." It  includes  the  killing  in  hot  blood;  it  also  includes  negligent 
killing.  It  will  be  more  convenient  for  you,  when  you  reach  this  stage 
of  the  case,  to  pass  over  for  the  moment  the  consideration  of  the  ques- 
tion whether  this  crime — ^if  crime  it  be — is  manslaughter,  and,  if  you 
reach  the  conclusion  that  it  was  not  excusable  homicide,  determine  at 
once  whether  or  not  it  was  murder;  because,  if  not  excusable  homicide 
and  not  murder,  then,  the  killing  being  admitted,  it  must  be  man- 
slaughter. Manslaughter  occupies  the  middle  ground  between  excusable 
homicide  on  the  one  hand  and  murder  on  the  other. 

Murder,  you  will  remember,  is  not  defined  by  the  statute,  and,  to 
paraphase  the  common-law  definition  which  I  read,  it  is  an  unlawful 
killing,  with  malice.  Malice,  you  will  remember,  I  told  you  was  the 
intention  to  do  bodily  harm ;  a  formed  design  to  do  mischief.  It  has  also 
been  defined  as  a  deliberate  intent  to  kill.  It  does  not  necessarily  im- 
port any  especial  malevolence  towards  the  individual  slain,  but  also  in- 
cludes the  case  of  a  generally  depraved,  wicked,  and  malicious  spirit,  a 
heart  regardless  of  social  duty,  and  deliberately  bent  on  mischief.  It 
imports  premeditation.  Therefore  there  must  logically  be  a  period  of 
prior  consideration;  but  as  to  the  duration  of  that  period  no  limit  can 
be  arbitrarily  assigned.  The  time  will  vary  as  the  minds  and  tempera- 
ments of  men,  and  as  do  the  circumstances  in  which  they  are  placed. 
The  human  mind  acts  at  times  with  marvelous  rapidity.  Men  have 
sometimes  seen  the  events  of  a  life-time  pass  in  a  few  minutes  before 
their  mental  vision,^     Thought  is  sometimes  referred  to  as  the  very 

1  Rear- Admiral  Sir  Francis  Beaof ort  was  onoe  nearly  drowned.  During  the  brief  pe- 
riod of  apparent  unconsciousness  after  he  sank  for  the  third  time,  his  micd  reviewed 
every  event  of  his  past  life.  His  account  of  his  experience,  quoted  in  Miss  Hartineau's 
Biographical  Sketches,  is  very  interesting.  "The  course  of  those  thoughts, "  he  says, 
"I  can  even  now  in  a  great  measure  retrace.  The  event  which  had  just  taken  place; 
the  awkwardness  which  produced  it:  the  bustle  it  must  have  occasioned;  the  enect  it 
would  have  on  a  most  affectionate  father:  the  manner  in  which  he  would  disclose  it  to 
the  rest  of  the  family;  and  a  thousand  oiher  circumstances  minutely  associated  with 
home, — were  the  first  series  of  reflections  that  occurred.  They  took  then  a  wider 
range:  our  last  cruise;  a  former  voyage  and  shipwreck;  my  school,  theaprogress  I 
had  made  there,  and  the  time  I  had  misspent;  and  even  all  my  boyish  purs  its  and  ad- 
ventures. Thus  traveling  backward,  every  past  incident  of  my  life  seeme  to  glance 
across  my  recollection  in  retrograde  succession ;  not,  however,  m  mere  outl  ae.  as  here 
stated,  but  the  picture  filled  Tip  with  every  minute  and  collateral  feature.  I  i  snort,  the 
whole  period  of  my  existence  seemed  to  be  placed  before  me  in  a  kind  of  pa  oramic  re- 
view, and  each  act  of  it  seemed  to  be  accompanied  by  a  consciousness  of  rigl  ;  or  wrong, 
or  by  some  reflection  on  its  cause  or  its  bonsequences.  Indeed,  many  tiifl  ag  events, 
which  had  been  long  forgotten,  then  crowded  into  my  imagination,  and  wii  i  the  char^ 
acter  of  recent  f aimlianty. "  If  this  mental  action  continued  until  he  w  s  fully  re- 
stored to  consciousness,  the  time  consumed  was  about  20  minutes.  Admira| 
however,  was  always  convinced  that  it  lasted  only  during  submersion ;  if 
events  swept  before  his  mental  vision  in  the  space  of  two  minutes. 
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symbol  of  swiftness.'  There  is  no  time  so  short  but  that  within  it 
the  human  mind  can  form  a  deliberate  purpose  to  do  an  act;  and  if 
the  intent  to  do  mischief  to  another  is  thus  formed  as  a  deliberate  in- 
tent, though  after  no  matter  how  short  a  period  of  reflection,  it  none 
the  less  is  malice.  Malice,  in  the  old  definitions,  is  spoken  of  as  express 
or  implied.  That  again  is  a  distinction  which  is  a  delusion  and  a  snare. 
Practically,  jurymen  never  deal  with  express  malice.  There  is  no  ex- 
press evidence  of  malice  given  to  them.  Malice,  as  I  have  told  you,  is 
an  intent  of  the  mind  and  heart.  There  is  never  presented  to  a  jury  di- 
rect evidence  of  what  was  the  intent  of  the  man's  heart  at  the  time.  He 
is  the  only  possible  direct  witness  to  that;  and  if  he  meant  so  to  testify, 
he  would  plead  guilty.  The  existence  or  non-existence  of  malice  is  an 
'  inference  to  be  drawn  by  the  jury  from  all  the  facts  in  the  case.  The 
emotions  of  the  heart,  the  processes  of  the  mind,  are  to  us,  or  to  any  one 
outside  of  the  individual,  exhibited  by  the  acts  which  the  individual 
performs;  and  we  are  entitled  to  infer  what  his  intent  was, — ^what  were 
the  processes  of  his  mind,  and  the  feelings  of  his  heart, — ^by  a  careful 
study  of  the  acts  which  he  performed,  and  of  the  other  external  indica- 
tions which  he  may  have  given  of  what  his  state  of  mind  and  heaii;  was. 
As  an  eminent  text  writer  has  put  it,  there  is  no  case  of  malicious  homi- 
cide in  which  malice  is  not  inferred  from  attendant  circumstances;  no 
case  in  which  it  is  demonstrated  as  express.  We  have  no  power  to  ascer- 
tain the  certain  condition  of  a  man's  heart;  the  best  we  can  do  is  to  in- 
fer his  intent  more  or  less  satisfactorily,  from  his  acts.  Now,  a  person 
is  presumed  to  intend  what  he  does.  A  man  who  performs  an  act  which 
he  knows  will  produce  a  particular  result  is,  from  our  common  experi- 
ence, presumed  to  have  anticipated  that  result,  and  to  have  intended  it. 
Therefore  we  have  a  right  to  say,  and  the  law  says,  that  when  a  homi- 
cide is  committed  by  weapons  indicating  design,  then  it  is  not  necessary 
to  prove  that  such  design  existed  at  any  definite  period  before  the  fatal 
blow.  From  the  very  fact  of  a  blow  being  struck  we  have  the  right  to 
infer  as  a  presumption  of  fact,  but  not  of  law,  (a  distinction  I  will  call 
your  attention  to  in  a  moment,)  that  the  blow  was  intended  prior  to  the 
striking,  although  at  a  period  of  time  inappreciably  distant.  And  thus 
we  frequently  find  the  statement  laid -down  in  reported  cases  and  by  text 
writers,  that  malice  is  to  be  inferred  from  the  use  of  a  deadly  weapon. 
Put  thus  baldly,  the  statement  of  the  proposition  is  hardly  fair  to  the 
defendant.  It  is  true,  if  that  is  all  the  evidence  in  the  case.  Proven 
the  death,  proven  the  slaying  with  a  deadly  weapon,  and  stopping  there, 
we  are  warranted  in  inferring  malice,  and  therefore  finding  the  crime  to 
be  murder.  But  it  is  very,  very  rarely  that  that  is  all  the  evidence  in  the 
case.  Your  own  experience,  from  what  you  have  heard  and  what  you 
have  read,  certainly  must  have  instructed  you  that  there  is  hardly  ever, 
if,  indeed,  ever, — ^I  never  heard  of  one, — a  case  where  the  only  fact 

>  Haste  me  to  know 't,  that  I,-  with  wings  as  swift 
As  medUoHony  or  the  ihaughta  of  love, 
Hay  sweep  to  my  revenge. 

Hamlet:   Act  L,  Scene  5- 
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proved  against  the  defendant,  or  the  only  fact  proved  in  his  fetvor,  was 
the  killing  the  deceased  with  a  deadly  weapon.  And  the  moment  a  sin- 
gle other  fact  is  admitted  into  the  case,  this  statement  of  a  presumption 
becomes  misleading,  unless  the  jury  bear  in  mind  the  caution  which  I 
will  now  give.  Malice  is  to  be  inferred  from  afi  the  facts  in  the  case. 
If  malice  is  found,  it  must  be  drawn  as  an  inference  from  everything 
that  is  proved  taken  together  and  considered  as  a  whole.  Every  fact, 
no  matter  how  small;  every  circumstance,  no  matter  how  trivial,  which 
bears  upon  the  question  of  malice,  must  be  considered  by  the  jury  at  the 
same  time  that  they  consider  the  use  of  the  deadly  weapon;  and  it  is 
only  as  a  conclusion  from  all  those  facts  and  circumstances  that  malice, 
if  inferred  at  all,  is  to  be  inferred.  To  murder,  the  existence  of  malice 
is  absolutely  essential.  If  there  is  no  malice,  and  if  the  homicide  is  not 
excusable,  then  it  must  be  manslaughter. 

There  have  been  many  requests  submitted  by  the  prisoner's  counsel 
bearing  on  the  subject  of  this  being  a  military  post,  and  of  the  rules  gov- 
erning  the  service,  the  articles  of  war,  etc.  Now,  that  need  not  concern 
you  a  particle.  This  is  not  a  slaying  in  the  discharge  of  any  military 
duty;  it  is  not  the  case  of  the  shooting  down  a  prisoner  escaping  from 
the  guard-house;  it  is  not  the  case  of  shooting  down  an  intruder  seeking 
to  elude  a  sentry,  or  attempting  to  run  his  guard.  There  is  no  element  of 
the  discharge  of  a  military  duty  about  this  case  at  all.  Waiving  entirely 
any  evidence  as  to  a  direct  or  implied  permission  for  citizens  to  cross  that 
parade  ground,  waiving  that  altogether,  and  considering  that  Willis  stood 
there  a  naked  trespasser,  intruding  wholly  without  right  in  a  place  where 
he  had  no  business  to  be,  that  fact  did  not  warrant  a  private  soldier  with* 
out  any  orders  from  his  superior  officer  in  shooting  him  down  in  his 
tracks.  Nay,  if  Willis  stood  there  a  red-handed  murderer,  striding  tri- 
umphant over  the  plain,  with  his  victim  behind  him,  but  with  his  crime 
accomplished,  that  fact  did  not  justify  the  killing  of  him  on  sight.  It 
might  be  an  excuse  for  hot  blood  in  the  man  who  thus  saw  the  corpse 
of  his  soldier  friend  on  the  ground;  but  it  was  no  excuse  for  shooting 
down  the  slayer.  On  the  other  hand,  if  slaying  in  self-defense  were  war- 
ranted in  this  case,  it  would  stand  the  prisoner  in  just  as  good  stead  if 
he  had  slain  Willis  on  Hamilton  avenue  as  within  the  precincts  of  the 
reservation.  There  is  no  element  whatever  of  military  duty  that  enters 
into  the  determination  of  this  case,  and  you  need  not  concern  yourselves 
with  it. 

There  are  other  minor  branches  of  the  case  to  which  it  is  proper  that  I 
should  call  your  attention.  The  first  is  intoxication.  There  is  no  direct 
evidence  of  intoxication  on  the  part  of  the  prisoner  in  this  ease.  There  is, 
however,  evidence  of  his  having  drunk  several  times;  and  I  know  not,  of 
course,  to  what  your  deliberations  may  or  may  not  lead  you  in  that  regard  > 
and  it  is  therefor^  proper  that  I  should  give  you  instructions  as  to  the 
bearing  of  intoxication,  if  found  to  exist  in  the  case  of  the  defendant. 
Intoxication  is  no  excuse  for  crime.  A  man  cannot  commit  a  crime  and 
then  say,  "I  was  intoxicated,"  and  claim  to  go  un whipped  of  his  offense^ 
It  is  no  excuse  whatever  for  the  commission  of  crime.     But  when  shown^ 
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it  may  do  onaof  two  things:  it  may  sometimes  bring  murder  down  to 
the  grade  of  manslaughter,  and  it  may  sometimes  bring  apparent  self- 
defense  up  to  the  grade  of  manslaughter.  The  court  of  appeals  in  this 
state  has  thus  laid  down  the  rule: 

^It  has  never  yet  been  held  tbattheorime  of  murder  can  be  reduced  to  man- 
slaagbter  by  showing  that  tbe  perpetrator  was  drunk,  when  the  same  offense, 
if  committed  by  a  sober  man  would  be  murder.  But  if  by  reason  of  Intoxica- 
tion the  defendant  was  so  far  deprived  of  bis  senses  as  to  be  incapable  of  en- 
tertaining a  purpose,  or  of  acting  from  design,  then  he  might  not  be  guilty 
of  murder,  but  be  guilty  of  manslaughter.*' 

And  the  same  rule  is  thus  stated  by  a  very  eminent  text  writer: 

**  Where  the  question  of  a  specific  intent  is  essential  to  the  commission  of  a 
<rrime  [and  I  have  already  charged  you  that  malice,  which  is  intent,  is  necessary 
to  the  crime  of  murder]  the  fact  that  an  offender  was  drunk  when  he  did  the 
iu!t  which,  being  coupled  with  that  intention,  would  constitute  the  crime, 
should  be  taken  into  account  by  the  jury  in  deciding  whether  he  had  that  in- 
tention." » 

But  it  is  needless  for  me  to  call  your  attention  to  the  fact  that  courts 
have  repeatedly  held  that  this  excuse  is  to  be  received  with  great  cau- 
tion. The  question  on  that  branch  of  the  case  which  is  always  left  for 
the  jury  to  determine  is  whether  the  defendant's  mental  condition  was 
auch  that  he  was  capable  of  a  specific  intent  to  take  life. 

I  also  told  you  that  intoxication  would  sometimes  bring  self-defense 
tip  to  the  grade  of  manslaughter.  You  remember  what  I  told  you 
about  appearances  being  looked  at  from  the  standpoint  of  the  person  as- 
sailed, your  putting  yourself  in  his  place,  and  looking  at  it  with  his  sur- 
Toundings, — the  circumstances  as  they  surrounded  him.  Now,  if  the  dan- 
j^er  seemed  apparently  imminent  to  him  as  he  was,  but  seemed  so  apparent 
to  him  only  because  his  mind  was  confused  with  liquor, — wouldn't  haye 
been  thus  apparent  to  him,  or  wouldn't  have  seemed  to  be  so  imminent 
if  his  mind  had  been  clear, — ^in  other  words,  if  he  made  an  error  of  fact 
in  determining  whether  or  not  his  peril  was  imminent,  and  that  error  of 
fact  was  due  to  the  circumstance  that  he  was  under  the  influence  of  liquor, 
then,  as  drunkenness  is  negligence,  he  was  negligent  in  forming  his  be- 
lief. He  would  then  be  guilty  of  negligent  homicide;  and  negligent 
homicide  is  manslaughter. 

The  presumption  of  innocence.  Upon  that  I  surely  need  say  nothing 
to  you.  It  is  the  A,  B,  C,  of  common  life,  as  it  is  of  law.  The  law 
presumes  a  man  to  be  innocent,  until  he  is  proved  guilty.  That  pre* 
sumption  stands  by  him  through  the  trial  to  its  close,  until  it  is  over- 
come by  aflirmative  proof.  And  if  the  evidence  of  guilt  or  innocence  be 
so  evenly  balanced  as  to  cause  the  jury  to  entertain  a  reasonable  doubt 
as  to  his  guilt  or  innocence,  the  accused  should  be  acquitted .  That  leads 
me  to  the  definition  of  reasonable  doubt.  What  is  reasonable  doubt? 
Beaspnable  doubt  is  a  question  of  common  sense  and  reason,  and  cannot 
be  ascertained  by  artificial  rule  or  definition.  Moral  evidence  cannot  be 
weighed  with  the  nicety  and  certainty  with  which  coin  and  bullion  are 
weighed  at  the  mint.     I  can  do  no  better  on  this  branch  of  the  case  than 
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to  read  you  from  a  decision  of  the  supreme  court  of  the  United  States, 
where  the  following  charge  was  approved  as  being  sound  law: 

"The  court  charges  you  that  the  law  presumes  the  defendant  innocent,  un- 
til proven  guilty  beyond  a  reasonable  doubt;  that  if  you  can  reconcile  the  ev- 
idence before  you  upon  any  reasonable  hypothesis  consistent  with  the  defend- 
ant's innocence  you  should  do  so.  and  in  that  case  find  him  not  guilty.  You 
are  further  instructed  that  you  cannot  find  the  defendant  guilty,  unless  from 
all  the  evidence  you  believe  him  guilty  beyond  a  rensonable  doubt.  The  court 
further  charges  you  that  a  reasonable  doubt  is  a  doubt  based  on  reason,  and 
which  is  reasonable  in  view  of  all  the  evidence;  and  if,  after  an  impartial  com- 
parison and  consideration  of  all  the  evidence,  you  can  candidly  say  that  you 
are  not  satisfied  of  the  defendant's  guilt,  you  have  a  reasonable  doubt.  Bat 
if,  after  such  impartial  comparison  and  consideration  of  all  the  evidence,  you 
can  truthfully  say  that  you  have  an  abiding  conviction  of  the  defendant's 
guilt,  such  as  you  would  be  willing  to  act  upon  in  the  more  weighty  and  im- 
portant matters  relating  to  your  own  affairs,  you  have  no  reasonable  doubt." 

There  are,two  other  minor  matters  that  I  will  now  refer  to.  I  admitted 
evidence  (and  probably  strained  the  law  somewhat  in  admitting  it)  as  to 
the  statements  made  by  the  prisoner  on  his  way  to  the  guard-house,  or 
after  arriving.  There  is  a  principle  in  the  law  of  evidence  whioh  is  known 
as  "res  geetx;^^  that  is,  that  the  declarations  of  an  individual  made  at  the 
moment  of  a  particular  oocurrence,  when  the  circumstances  are  such  that 
we  may  assume  that  his  mind  is  controlled  by  the  event,  may  be  received 
in  evidence,  because  they  are  supposed  to  be  expressions  involuntarily 
forced  out  of  him  by  the  particular  event,  and  thus  have  an  element  of 
truthfulness  which  they  might  otherwise  not  have.  That  rule  is  very 
carefully  guarded  by  the  courts.  And  I  only  admitted  the  testimony 
here  because,  now  that  the  defendant  himself  can  take  the  stand,  there 
does  not  seem  to  be  the  necessity  of  enforcing  the  rule  so  strictly,  if  the 
jury  are  properly  charged  upon  it.  Now,  any  statement  or  declaration 
that  is  put  in  evidence  of  course  must  be  taken  in  its  entirety;  you  must 
consider  it  as  a  whole.  But  you  are  not  to  give  any  more  weight  to  a 
declaration  thus  made,  or  any  weight  at  all,  unless  you  are  satisfied  that 
it  was  made  at  a  time  when  it  was  forced  out  as  the  utterance  of  a  truth; 
forced  out  against  his  will,  or  without  his  will,  by  the  particular  event 
itself,  and  at  a  period  of  time  so  closely  connected  with  the  transaction 
that  there  has  been  no  opportunity  for  subsequent  reflection  or  determi- 
nation as  to  what  it  might  or  might  not  be  wise  for  him  to  say.  With 
that  qualification,  I  think  the  testimony  can  be  left  safely  with  yon,  and 
that  there  has  been  no  error  in  admitting  it. 

There  is  one  other  point — ^a  minor  point — ^to  which  I  would  also  call 
your  attention.  I  am  particularly  anxious  to  do  so  because  it  is  a  piece 
of  evidence  of  the  defendant  himself.  And  inasmuch  as  it  ca  ae  out  in 
response  to  a  question  by  the  court,  I  should  be  loath  to  thinh  that  you 
might  perhaps  attach  more  importance  to  it  than  it  deserves  and  als»"» 
extremely  loath  to  think  that  any  evidence  called  out  by  m}  question 
might  work  improperly  to  the  disadvantage  of  the  prisoner.  Yc  i  remem 
ber  I  asked  him  whether  he  had  a  pass  that  night,  and  he  sai  I  he  had 
not;  and  it  was  in  evidence  that  the  soldiers  frequently  left    here  and 
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xjame  back  without  the  formality  of  having  a  pass.  Any  evidence  in  that 
regard  you  remember.  Now,  you  and  I  may  have  our  own  opinion  ab 
laymen,  as  civilians,  upon  the  question  whether  it  was  or  not,  in  the 
comiprehensive  language  of  the  sixty-second  article  of  war,  "to  the  preju- 
dice of  good  order  and  military  discipline,"  to  maintain  a  company  of 
unlisted  men  in  barracks,  located  only  a  few  hundred  feet  from  a  row 
of  rum-shops,  without  a  guard  or  sentry  to  overlook  their  outgoings  and 
incomings,  so  that  they  might  leave  their  barracks  at  any  hour  of  the 
night,  and  come  back  at  any  hour  of  the  night,  and  possibly  at  any  stage 
of  intoxication  that  pleased  them,  without  encountering  any  guard,  or 
sentry,  or  superior  officer.  But  whatever  our  opinions  may  be  as  to  the 
wisdom  of  such  a  course,  the  prisoner  is  in  no  way  responsible  for  that 
condition  of  affairs;  and  any  feeling  which  we  may  have  in  consequence 
of  its  existence  is  in  no  way  to  be  visited  upon  him.  He  was  entitled  to 
avail  himself  of  and  to  enjoy  just  as  much  laxity  of  discipline  as  his  .su- 
perior officers  at  that  post  winked  at;  and  whether  he  was  out  on  pass, 
or  without  pass,  must  not  weigh  with  you  one  feather's  weight  in  handling 
this  case,  and  in  considering  the  facts.  He  is  in  no  way  responsible  for 
an3^thing  of  the  kind,  and  no  prejudice  arises  from  the  circumstances 
which  are  in  evidence,  as  to  the  situation  of  this  post  and  garrison,  and 
the  way  in  which  it  was  conducted;  they  are  not  to  influence  you  one 
particle.  

After  ruling  upon  the  written  requests  to  charge  as  presented  by  coun- 
sel, the  court  said: 

Briefly  to  recapitulate:  To  murder,  malice  is  essential.  Malice  is  an 
intent  to  kill, — a  formed  design  to  kill.  It  imports  premeditation;  but 
the  mental  processes  are  so  swift  that  premeditation  may  be  found  to 
exist  within  the  very  shortest  time.  Manslaughter  is  an  unlawful  killing 
without  malice.  It  includes  a  killing  in  hot  blood,  after  provocation. 
It  includes  a  killing  when  a  party,  judging  from  appearances,  makes  an 
error  of  fact,  and  is  mistaken  because  he  is  negligent.  And  it  includes 
a  killing. which  would  otherwise  be  murder,  unless  you  find  that  the 
mind  is  so  obscured  by  intoxication  as  to  be  incapable  of  forming  any 
purpose  at  all. 

Excuaable  homicide  is  homicide  in  self-defense,  against  an  attack  such 
as  I  have  explained  to  you,  qualified  with  the  duty  of  abstention  from 
slaying  until  necessity  compels  the  fatal  act,  and  with  the  duty  of  retreat- 
ing as  far  as  safety  to  the  assailed  person  will  admit;  and  with  the  fur- 
ther qualification  that  appearances  are  enough,  provided  you  find  that 
the  belief  in  them  was  sincere  and  honest, — ^that  it  was  not  formed  negli- 
gently, but  upon  reasonable  grounds,  viewing  the  circumstances,  and  the 
facts  and  phenomena,  by  putting  yourself  for  the  moment  in  the  place 
of  the  assailed;  and  finally  forming  your  opinion  upon  the  whole  case 
from  a  consideration  of  all  the  facts. 

Your  verdict  will  be,  and  can  only  be,  one  of  three.  If  you  find  the 
defendant  guilty  of  murder,  your  verdict  will  be  simply  "Guilty;"  if  you 


Digitized  by 


Google 


316  FEDERAL  REPORTEB. 

find  him  not  guilty  of  murder,  but  guilty  of  manslaughter,  your  verdict 
will  be,  as  stated,  "Not  guilty  of- murder,  but  guilty  of  manslaughter;*^ 
if  you  find  that  the  homicide  was  excusable^  as  being  in  self-defeosey 
which  is  the  only  excuse  proffered  here,  then  your  verdict  will  be,  of 
course,  "Not  guilty." 

The  verdict  was  "Not  guilty, •• 


United  States  v.  Atkinson. 
(District  Court,  E.  D.  Michigan.    March  19, 1888.) 

1.  Pobt-Opficb— Larceny  from  the  Mails— Iitoictmbnt. 

In  indictments  against  employes  of  the  post-office  department  for  embez- 
zling and  secreting  valuable  letters,  it  is  not  necessary  to  allege  that  tiie  same 
was  done  with  a  fraudulent  intent.  The  offense  Is  a  mere  misdemeanor,  and 
it  is  sufficient  to  set  it  forth  in  the  language  of  the  statute. 

2.  Same-Ret.  St.  U.  S.  §  5467. 

Section.  5467,  Rev.  St..  covers  the  offenses  of  secreting  and  embezzling  valu- 
able  letters,  as  well  as  stealing  their  contents,  and  the  omission  of  the  words, 
"every  such  person  shall  on  conviction  thereof,  for  every  such  offense, "  used 
in  section  279  of  the  act  of  June  8, 1872,  is  immaterial.^ 
(Syllabus  by  the  Court,) 

On  Motion  in  Arrest  of  Judgment. 

The  prisoner  was  convicted  upon  the  first  and  third  counts  of  an  in- 
dictment charging  him  with  the  embezzlement  of  letters  containing 
money.  The  first  count  charged  that  the  defendant,  ''a  person  employed 
as  letter  carrier  in  the  postal  service  of  the  United  States,  did  embezzle 
a  certain  letter  which  came  into  his  possession  as  such  letter  carrier, 
*  *  *  which  letter  contained  four  pecuniary  obligations  of  the  gov- 
ernment of  the  United  States,  to-wit:  four  notes,  commonly  called  treas- 
ury notes,  each  of  the  denomination  and  value  of  one  dollar,  *  *  * 
contrary  to  the  form,"  etc.  The  third  count  charged  him  in  substantially 
the  same  language  with  "secreting"  a  certain  letter.  The  case  was  ar- 
gued before  the  circuit  and  district  judges. 

J.  W.  Mnney,  for  defendant. 

Charlea  T.  WUHns,  Asst.  U.  S*  Dist  Atty.,  for  the  United  States. 

Brown,  J.  It  is  insisted  upon  this  motion  that  both  the  Gist  and 
third  counts,  one  of  which  charges  the  defendant  with  embezzling,  and 
the  other  with  secreting^  a  letter  containing  an  article  of  value,  are  de* 
fective  in  failing  to  allege  that  the  act  charged  was  done  with  a  criminal 
intent.  Exactly  what  words  are  necessary  to  be  used  to  set  forth  with 
sufficient  clearness  the  fraudulent  intent  are  not  stated,  but  presuming 

^In  the  ease  of  TJ.  S.  v.  Harry^  arising  in  the  Western  district,  Sevbrxns.  J.,  also 
heldf  after  a  careful  examination  of  section  5467,  that  the  penalty  attached  to  botn  clauses 
of  the  section,  but  filed  no  opinion. 
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them  to  be  ^'feloniously''  or  "fraudulently,"  it  is  pertinent  to  inquire- 
whether  in  the  case  of  statutory  offenses  like  this  it  is  necessary  to  make 
use  of  them.  Mr.  Bishop  states  that  where  a  new  felony  is  created  by 
statute,  but  the  statute  does  not  use  the  word  "feloniously,"  there  is  a 
difference  of  judicial  opinion  whether  the  words  should  be  put  in  the  in- 
dictment. 1  Bish.  Grim.  Proc.  §  290.  But  many  cases  under  this  or 
similar  statutes  have  held  that  offenses  under  the  post-of&ce  laws  are  not 
felonies,  but  misdemeanors^  and  that,  if  described  in  the  words  of  the 
statute,  the  indictment  is  sufficient.  In  U.  S.  v.  Lancaster^  2  McLean, 
481,  the  indictment  was  similar  to  the  one  under  consideration,  using 
only  the  words,  "secrete"  and  "embezzle."  The  indictment  was  held 
sufficient,  and  it  was  expressly  stated  that  it  was  not  necessary  to  charge 
that  the  taking  was  felonious.  In  U.  S.  v.  MZb,  7  Pet.  138,  it  was  held 
that  an  indictment  setting  forth  that  the  defendant  "did  procure,  advise, 
and  assist  one  to  secrete,  embezzle,  and  destroy  a  letter,"  was  a  misde- 
meanor, and  that,  in  such  cases,  it  is  sufficient  to  chaige  the  offense  in 
the  words  of  the  statutCi  The  indictment  was  held  sufficient.  Later 
cases  in  the  supreme  court  are  supposed  to  have  laid  down  a  more  strin- 
gent rule,  but  upon  a  careful  examination,  we  think  they  only  go  to  th& 
extent  of  holding  that  all  of  the  essential  ingredients  of  the  offense  must 
be  charged.  Thus,  in  U.  8.  v.  Oookj  17  Wall.  168,  it  is  said  that  every 
ingredient  of  which  the  offense  is  composed  must  be  accurately  and 
clearly  alleged;  and  where  a  statute  defining  an  offense  contains  an  ex- 
ception in  the  enacting  clause,  which  is  so  incorporated  with  the  lan- 
guage defining  the  offense  that  the  ingredients  of  the  offense  cannot  be 
accurately  and  clearly  described  if  the  exception  be  omitted,  it  was  held 
that  an  indictment  founded  upon  the  statute  must  allege  enough  to  show 
that  the  accused  is  not  within  the  exception;  otherwise,  if  the  language 
of  the  section  defining  the  offense  is  entirely  separable  from  the  excep- 
tion. The  case  particularly  relied  upon  is  that  of  U.  S.  v.  CarU^  105 
U.  S.«611,  in  which  it  was  held  that  an  indictment  for  passing  a  coun- 
terfeited obligation  of  the  United  States  must  all^e  that  defendant  knew 
it  to  be  counterfeited;  but  here  was  a  distinct  fact,  which  it  was  conceded 
was  necessary  to  be  proven  upon  the  trial,  and  the  court  very  properly 
held  that  it  should  be  averred  in  the  indictment.  I  take  it,  however, 
the  rule  is  different  where  the  fraudulent  intent  is  to  be  presumed  from 
the  act  done.  1  Bish.  Crim.  Proc.  §§  278-290.  So,  in  U.  S.  v.  BriUon, 
107  U.  8.  655,  2  Sup.  Ct.  Rep.  512,  it  was  hdd  that  a  count  which 
charged  the  president  of  a  national  bank  with  having  "  willfully  misap 
plied"  the  funds  of  the  association,  should  aver  that  he  did  so  for  the 
benefit.of  himself,  or  some  othei^  person,  and  ivith  an  intent  to  injure  or 
defraud;  but  the  court  in  delivering  the  opinion  said  these  words  "have 
no  settled  technical  meaning  like  the  word  ^embezzle,'  as  used  in  the 
statutes,  or  the  words,  'steal,  take,  and  carry  away,' as  used  at  common 
law.  They  do  not  therefore  of  themselves  clearly  and  fully  set  forth 
every  element  of  the  offense  charged."  The  word  "embezzlement,"  of 
itself,  implies  a  fraudulent  and  unlawful  intent  on  the  part  of  the  person 
charged.     No  one  can  lawfully  or  honestly  embezzle  money  or  other- 
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property.  Certainly  an  oflScial  of  the  post-office  department  cannot  law- 
fully embezde  a  letter  intrusted  to  him  in  his  oflSciaJ  capacity.  In  U.  8. 
V.  Law8y  2  Low.  Dec.  115,  the  words  used  in  the  indictment  were  simply 
"secrete"  and  "embezzle,"  and,  although  the  case  was  vigorously  con- 
tested, the  point  was  not  even  made  that  any  further  description  of  the 
intent  was  necessary.  So,  in  U,  S.  v.  Sander^  6  McLean,  698,  it  was 
held  that  a  count  charging  that  the  prisoner  secreted  and  embezzled  a 
certain  letter  was  good.  Indeed,  the  first  count  of  this  indictment  seems 
to  have  been  taken  directly  from  Wharton's  Precedents,  1110,  and  is 
one  which  has  been  in  common  use  in  this  district  ever  since  the  court 
was  organized. 

In  support  of  the  second  ground  of  the  motion  it  is  urged  that  the  ac- 
tion of  the  revisers  of  the  statutes  in  omitting  the  words  contained  in  sec- 
tion 279  of  the  act  of  June  8,  1872,  "every  such  person  shall  on  convic- 
tion thereof  for  every  such  ofiense,"  unhitches  the  penalty  in  section  5467 
from  every  ofiense  described  therein,  except  the  last  one,  of  stealing  and 
taking  articles  of  value  out  of  any  letter,  etc.  In  support  of  this  objec- 
tion we  are  cited  to  the  case  of  U.  S.  v.  Long^  10  Fed.  Rep.  879,  wherein 
it  was  held  that  the  omission  of  the  words  "every  such  person  shall  upon 
conviction  thereof  for  every  such  offense"  before  the  words  "shall  be  pun- 
ishable by  imprisonment,"  was  fatal  to  the  punishment  of  every  offense 
mentioned  in  the  statute,  except  the  last.  Upon  a  careful  reading  of 
the  section,  we  find  ourselves  unable  to  concur  in  the  opinion  of  the 
learned  judge  in  this  case.  Omitting  all  immaterial  clauses,  the  section, 
as  revised,  now  reads  as  follows: 

"Any  person  employed  in  any  department  of  the  postal  service,  who  shall 
secrete,  embezzle,  or  destroy  any  letter  ♦  ♦  ♦  which  was  intended  to  be 
conveyed  by  mail,  ♦  ♦  •  and  which  shall  contain  any  ♦  ♦  ♦  nrticie 
of  value,  or  writing  representing  the  same;  any  such  person  who  shall  steal 
or  take  any  of  the  things  aforesaid  out  of  any  letter  *  *  *  shall  be  pun- 
ishable by  imprisonment/'  etc. 

We  are  unable  to  see  why  the  punishment  is  not  as  applicable  to  the 
first  offense  of  secreting,  embezzling,  or  destroying,  as  to  the  second,  for 
stealing  and  taking  from  the  letters;  and  it  seems  to  us  that  the  omission 
of  the  words,  "every  such  person  shall,  upon  conviction  thereof,  for 
every  such  offense"  is  entirely  immaterial.  Unless  we  adopt  this  con- 
struction, we  must  impute  to  congress  the  recital  and  definition  of  a  grave 
offense  in  very  elaborate  language,  for  no  apparent  purpose  whatever. 
The  use  of  the  word  "and"  to  connect  the  two  clauses  would  have  re- 
moved every  doubt,  but  we  think  it  may  be  implied. 

The  motion  in  arrest  of  judgnaent  is  therefore  overruled. 
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State  of  CoNNEcncur  v.  Gould  d  aL 

{OircuU  Court,  N.  D.  New  York.    March  19, 1888.) 

Ck)PTBiGHT— State  Rbpobt8— Coitoecticut  Decisioks. 

The  act  of  March  22, 1882,  (Acta  Gen.  AsBem.  Conn.,)  directing  the  reporter 

to  ptthlish  the  decisions  of  the  supreme  coart  of  errors,  and  copyright  the  vol- 

.  umes,  does  not  prohibit  any  one  else  from  publishing  the  opinions  separately 

or  collectively,  out  restricts  the  exclusive  right  of  publication  to  the  Keporta 

eompiled  and  edited  by  the  reporter. 

In  Equity.  On  bill  for  injunction. 
E,  EUery  Anderson^  for  complainant. 
N.  0.  Moak^  for  defendants. 

Wallace,  J.  The  act  of  the  general  assembly  of  the  state  of  Conneo- 
ticut  (approved  March  22, 1882)  creating  the  office  of  reporter  of  the  ju- 
dicial decisions  of  the  supreme  court  of  errors,  fixing  his  salary,  and  di- 
recting those  decisions  to  be  published  in  volumes  under  the  supervision 
of  the  comptroller,  and  the  several  volumes  copyrighted  for  the  benefit 
of  the  people  of  the  state,  does  not  forbid  expressly  or  by  implication 
the  publication  of  the  opinions  of  the  court,  separately  or  collectively, 
by  any  person  who  chooses  to  use  them,  but  by  reasonable  construction 
restricts  the  exclusive  right  of  publication  to  the  Reports  compiled  and 
edited  by  the  officer  who  is  to  receive  a  salary  for  the  work.  The  statute 
undoubtedly  contemplates  that  the  Reports  which  are  to  be  published 
will  be  prepared  for  publication  in  the.  usual  and  convenient  form  of  law 
reports,  containing  an  index  and  appropriate  syUabi  accompanying  the 
opinions,  which,  as  the  work  of  the  reporter,  would  be  the  unquestioned 
and  familiar  subject  of  copyright.  If  it  had  been  the  object  of  the  stat- 
ute to  prevent  the  publication  of  the  judicial  decisions  of  the  court,  or 
to  r^ulate  the  mode  of  promulgating  them,  so  that  they  should  have  no 
publicity  except  in  the  designated  form  of  official  Reports,  that  intention 
could  have  been  easily  manifested  by  apt  language  so  as  to  remove  all 
doubt;  and  in  view  of  the  serious  question  often  debated,  but  never  au- 
thoritatively  decided  by  the  courts  of  this  country,  whether  such  opin- 
ions can  be  copyrighted  by  the  state,  it  would  seem  that  the  statute 
would  have  been  so  framed  as  to  leave  no  doubt  of  the  legislative  will, 
if  such  an  intention  had  been  entertained.  The  opinion  has  been  ex- 
pressed in  several  adjudications,  by  judges  whose  opinions  are  entitled 
to  the  highest  respect,  that  the  judicial  decisions  of  the  courts  are  not 
the  subject  of  copyright,  but  should  be  regarded  as  public  property,  to 
be  freely  published  by  any  one  who  may  choose  to  publish  them.  This 
view  has  been  taken  upon  considerations  of  public  policy  which,  it  is. 
said,  demand,  in  a  country  where  every  person  is  presumed  and  required 
to  know  the  law,  that  the  fullest  and  earliest  opportunity  of  access  to  the 
expositions  of  the  judicial  tribunals  should  be  afforded  to  all.  No  stat- 
ute should  be  interpreted,  unless  the  language  used  admits  of  no  other 
interpretation,  to  press  beyond  the  certain  confines  of  l^ialative  poweTi 
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{U.  S.  V.  Qxmibs,  12  Pet.  72,)  and  in  obedience  to  this  rule  the  courts 
have  almost  uniformly  interpreted  statutes  closely  resembling  the  present 
so  as  to  restrict  the  copyright  to  the  completed  volume.  Davidson  v. 
Wkedock,  27  Fed.  Rep.  61;  Banks  v.  Publisliing  Co.,  Id.  50;  Banks  v. 
Manchester,  23  Fed.  Rep.  143;  Nash  v.  Laihrop,  142  Mass.  29,  6  N.  E. 
Rep.  659.  The  case  of  Gould  v.  Banks,  53  Conn.  415,  2  Atl.  Rep.  886, 
is  relied  upon  by  the  complainant.  The  opinion  in  that  case  tfndoubt- 
edly  asserts  the  right  of  the  state  to  copyright  the  opinions,  and  inter- 
prets the  statute  as  designed  to  effectuate  that  right.  The  observations 
upon  this  point,  however,  were  unnecessary  to  the  decision  of  the  case 
before  the  court,  which  was  whether  a  mandamus  should  be  granted  to 
compel  the  reporter  to  furnish  copies  of  the  opinions  which  he  was  pre- 
paring for  publication,  when  the  writ  would  operate  to  deprive  the  au- 
thorized publishers  for  the  state  of  the  benefit  of  their  contract  with  the 
Btate.  This  sufficiently  appears  from  the  following  language  of  the  opin- 
ion: "If,  therefore,  we  should  now  direct  the  reporter  to  funish  copies  of 
the  opinions  to  the  petitioners  that  they  may  sell  them  to  the  public  in 
advance  for  their  own  profit,  we  should,  in  effect,  advise  the  state  to  a 
breach  of  contract." 

As  the  defendants  have  not  pirated  any  of  the  matter  originally  pre* 
pared  by  the  reporter,  the  motion  for  an  injunction  is  denied. 


Vulcanite  Co.  r.  American  Co.* 

(Oireuit  Oouri,  B.  D.  Pennsylvania,    October  10, 1887.) 

Patents  for  Invektions— iNFRiNQKBiBNT— Compositb  Pavements. 

Letters  patent  269,480  were  granted  for  an  improvement  in  composite  pave- 
ments formed  with  circular,  square,  or  analogous  depressions,  equal  or  nearly 
equal  in  diameter  in  each  direction,  and  with  even  or  level  margin  on  the 
pavement  surface,  adapted  to  afford  an  additional  hold  to  the  feet,  and  pre- 
vent slipping.  Held,  to  possess  patentable  noveltv,  and  to  be  infringed  by  a 
pavement  made  of  slag,  cement,  and  a  concrete  of  gravel  and  cement  with  a 
top  dressing  of  slag  and  cement,  and  finished  with  a  roUer  which  made  im- 
pressions upon  the  surface. 

In  Equity.     Bill  for  infringement  of  letters  patent. 

This  is  a  suit  brought  against  the  American  Artificial  Stone  Pavement 
Company  for  infringing  letters  patent  No.  269,480,  granted  December 
19,  1882,  to  Peter  Stuart,  of  Edinburgh,  Scotland,  for  an  improvement 
in  composite  pavements.  The  improvement  is  especially,  though  not 
exclusively,  intended  for  application  to  sidewalks;  and  it  consists  in  tlie 
formation  in  the  surface  of  pavements  of  depressions  of  such  a  character 
that  in  stepping  thereon  the  pressure  of  the  feet  will  expel  the  air,  caus- 
ing a  partial  vacuum,  which,  supplementing  the  mechanical  effect  of  the 
roughened  surface,  will  operate  to  afford  an  additional  hold  to  the  feet 

>  Reported  by  C.  Berkeley  Taylor,  Esq.,  of  Um  Philadelphia  bar. 
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and  prevent  slipping.  This  beneficial  effect  is  greater  when  the  pave- 
ment is  wet,  at  which  time  pavements  as  ordinarily  constructed  with 
smooth  or  grooved  surfaces  are  more  than  usually  slippery.  The  claim 
in  the  patent  is  for  a  composite  pavement  formed  with  circular,  square, 
or  analogous  depressions  of  equal  or  nearly  equal  diameter  in  each  direc- 
tion, and  with  even  or  level  margin  on  tiie  pavement  surface,  to  adapt 
them  to  operate  in  the  manner  described.  By  an  agreement  entered  into 
between  Peter  Stuart,  the  patentee,  and  Matthew  Taylor,  of  New  York, 
the  latter  became  the  owner  of  the  right  to  use  the  patent  in  suit  in  the 
United  States  and  Canada.  The  said  Taylor  subsequently  assigned  the 
right  to  use  said  patent  in  the  city  and  county  of  Philadelphia,  in  the 
state  of  Pennsylvania,  to  the  complainant  corporation.  The  prayers  of 
fhe  bill  were  for  an  injunction  and  an  account. 

George  J,  Harding ,  William  Henry  Smithy  and  George  Harding^  for  com- 
plainant. 

Hector  T.  Featon^  for  respondent. 

Per  Curiam.  The  evidence  does  not  satisfy  us  that  the  complainant's 
contrivance  to  avoid  the  danger  of  slipping  on  smooth  surfaced  compos- 
ite pavements  was  anticipated,  nor  that  it  lacked  patentable  novelty.  In 
this  respect  the  case  is  doubtless  near  the  line,  and  calculated  to  inspire 
doubt.  To  create  doubt,  however,  is  not  suflBcient  to  overthrow  the 
presumption  arising  from  the  patent;  the  evidence  should  be  satisfactorily 
convincing.  Nor  is  it  clear  Uiat  this  ^contrivance  is  shown  by  the  record 
of  complainant's  former  patent  for  composite  pavements.  That  patent 
was  exclusively  for  other  elements  than  the  face.  It  is  very  doubtful 
whether  the  ideas  embraced  in  this  contrivance  could  have  been  gath- 
ered fi'om  the  drawing  of  the  former  patent,  and  it  is  not  suggested  that 
any  hint  of  them  is  to  be  found  elsewhere  in  the  record.  If  this  were 
otherwise,  however,  the  result  would  be  the  same,  as  appears  from 
MicMiUan  v.  Reese^  1  Fed.  Rep.  722,  and  other  cases  to  the  same  effect, 
preceding  and  following  it. 

A  decree  must  therefore  be  entered  for  an  account,  and  an  injunction, 
with  costs. 


New  Jebsxt  Makttf'g  Co.  v.  Cooper  et  al. 

iOvrcuii  Court,  D  New  Jersey.    January  10, 1888.)  ' 

Patents  por  Intentions— PATENTABn^rrY— Novelty— Metallic  Buttons. 
The  first  claim  of  letters  patents.  Ko.  216,978,  of  Jaly  1,  1879,  to  Charles 
Bftdclifl,  for  ** improvement  in  metallic  buttons"  is  as  follows:  "A  metallio 
button  consisting  of  two  disks,  a  crown  and  bottom  piece,  in  con^binatipn 
with  a  wire  placed  between  them,  so  formed  as  to  fit  and  strengthen  the  pe- 
riphery of  said  disks,  and  to  act  as  the  bar  for  the  thread,  substantially  as  and 
for  the  purpose  described."  BM,  void  for  want  of  novelty;  buttons  formed 
of  an  upper  and  lower  disk,  with  an  intermediate  wire  thread -bar.  viz.,  the 
glove  button,  the  Woodbury  button,  the  Hornish  button,  the  Fernald  button, 
and  the  Thalheimer  button,  having  t)een  old  at  the  date  of  the  patent. 
v.34F.no.4— 21 
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2.  Same—Want  of  Invention. 

In  view  of  theprior  state  of  the  art*  as  evidenced  by  the  glove  button  and 
the  Woodbury,  Horniah.  Fernald.  and  Thalheimer  buttons,  letters  patent  No. 
216,978,  of  July  1.  1879.  to  Charles  Radcliflf.  for  "improvement  m  metallic 
buttons, "are  void  for  want  of  invention;  Radcliff  having  simply  straight- 
ened the  bar  of  the  old  glove  button,  and  possibly  exercised  greater  care  in 
making  its  length  correspond  with  the  diameter  of  the  disks,  or  straightened 
the  bar  of  the  Woodbury  button  and  added  a  covering  as  suggestedf  by  the 
patent. 

In  Equity. 

Beits,  AUerhury^  Hyde  &  Betts^  for  complainant. 

Whitehead^  OaBagher  &  Bictiarda^  for  respondents. 

BxTTi^R,  J.  The  suit  is  for  infringement  of  letters  patent  No.  216 >- 
973,  granted  July  1,  1879,  to  Charles  Radcliff,  for  "improvement  in 
metallic  buttons." 

The  defense  is — Mrst,  want  of  patentable  novelty;  second,  non-infringe- 
ment.    The  specifications  and  claims  of  the  patent,  are  as  follows: 

Be  it  known  that  I,  Charles  Badcliff,  of  the  city  of  Newark,  county  of  Essex, 
and  state  of  New  Jersey,  have  invented  a  new  and  useful  improvement  in 
metallic  buttons,  of  which  the  following  is  a  specification:  The  invention  re- 
lates to  buttons  which  are  stamped  out  of  metal  sheets  with  dies.  Heretofore 
metallic  buttons  have  been  made  either  of  one  piece  of  metal,  or  of  two  hol- 
low metallic  disks  joined  together  by  bending  the  edge  of  one  disk  over  the 
other.  The  disadvantage  of  the  former  method  was  the  weight  of  the  button, 
and  of  the  latter  method  its  weakness.  When  such  buttons  were  perforated, 
two  semicircular  eyes  were  usually  made  in  the  center  of  the  button,  leaving 
a  part  of  the  metal  between  them  to  form  a  bar  for  the  thread.  The  edges 
of  this  bar  had  a  tendency  to  cut  the  thread.  My  invention  consists  in  insert- 
ing between  the  disks  of  a  perforated  metallic  button  a  strengthening  piece 
made  of  wire  so  fonued  or  bent  as  to  accurately  fit  the  inside  edge  of  the 
smaller  disk,  and  forming  a  transverse  bar  across  its  diameter,  said  bar  pass- 
ing across  the  perforations  in  the  center  of  the  disks,  and  forming  the  bar  for 
the  thread;  and  the  ends  of  the  wire,  which  fit  the  inner  edge  of  the  disk, 
give  strength  to  the  periphery  of  the  button.  By  this  means  I  form  a  very 
strong  and  light  button,  and  the  transverse  bar,  being  round  and  smooth, will 
not  cut  the  thread.  In  the  accompanying  drawings,  A.  and  B.,  Figs.  1,  2, 
and  3  are  the  metallic  disks,  perforated  with  one  large  round  hole  in  each 
disk,  instead  of  two  semicircular  ones,  or  several  small  round  ones,  as  is  us- 
ually the  case.  C,  E,  F,  are  different  forms  of  the  transverse  thread-bar.  I 
do  not  confine  myself  to  any  particular  form  of  this  transverse  bar.  The  ends 
of  the  bar  may  be  made  of  any  suitable  form  from  a  bar  perfectly  straight 
through  the  shapes  shown  at  E  and  C  up  to  that  shown  at  F,  or  it  may  be  com- 
bined with  a  circular  ring,  which  fits  tiie  inner  edge  of  the  disk.  All  these  are 
obvious  modifications  of  the  same  idea.  I  myself  prefer  the  form  shown  at 
C,  which  furnishes  all  the  requisite  strength,  combined  with  cheapness  of 
manufacture.  In  Figs.  1  and  2  the  disks  are  shown  before  the  edges  are  bent 
over  to  clasp  the  disks  together.  D,  Fig.  2,  is  a  side  view  of  the  completed 
button,  and  Fig.  3,  gives  a  top  and  bottom  view  of  the  completed  button. 
What  I  claim  is:  (1)  A  metallic  button  consisting  of  two  disks,  a  crown  and 
bottom  piece,  in  combination  with  a  wire  placed  between  them,  so  formed  as 
to  fit  and  strengthen  the  periphery  of  said  disks,  and  to  act  as  the  bar  for  the 
thread,  substantially  as  and  for  the  purpose  described.  (2)  In  a  metallic  but- 
ton consisting  of  two  disks  joined  together,  a  transverse  bar  of  round  wire» 
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substantially  in  the  shape  shown  at  C,  substantially  as  and  for  the  purpose 
described. 

The  InfringemeDt  charged  is  of  the  first  claim  only.  Does  the  button 
there  described  embrace  patentable  novelty?  It  is  "a  metallic  button, 
consisting  of  two  disks,  a  crown  and  bottom  piece,  in  combination  with 
a  wire  placed  between  them,  so  formed  as  to  fit  and  strengthen  the  pe- 
riphery of  said  disks,  and  to  act  as  the  bar  for  the  thread."  The  im* 
portant  element  of  this  combination  is  the  wire  bar,  whose  office  is  to 
strengthen  the  periphery,  and  afibrd  a  thread-hold;  nothing  more  is 
claimed  for  it.  The  former  state  of  the  art  is  illustrated  by  the  glove 
button,  the  Woodbury  button,  the  Homish  button,  and  the  Femald 
button.  We  say  nothing  at  present  of  Thalheimer's.  Buttons  formed 
of  an  upper  and  lower  disk,  with  an  intermediate  wire  thread*bar,  were 
old  at  the  date  of  the  patent.  The  bar  was  bent  so  that  its  center  pro* 
jected  through  the  perforation  in  the  lower  disk,  and  formed  a  shank. 
In  some  instances  it  was  held  in  place  by  the  pressure  of  the  disks  alone, 
and  in  others  was  attached  to  thick,  stiff  paper,  which  recdved  the  pres 
sure.  In  some  instances,  the  ends  of  the  bar  extended  to  the  periphery 
of  the  disks,  and  in  others,  espedially  where  attached  to  paper,  it  wa? 
shorter;  the  paper,  when  used  being  cut  to  fit  the  disks.  The  complain 
ant  endeavors  to  distinguish  his  button  from  these,  by  pointing  to  the 
fact  that  in  them  the  bar  was  bent  at  the  center,  while  in  his  it  is  straight, 
and  to  the  difference  in  its  effect  upon  the  periphery  of  the  disks.  We 
do  not  think  the  dissimilarity  in  the  bar  at  the  center,  is  important.  It 
was  formerly  bent  to  afford  greater  convenience  in  applying  the  thread. 
Whether  bent  or  straight,  the  button  is  essentially  the  same.  Further- 
more, the  claim  does  not  call  for  a  straight  bar  at  the  center,  and  cer- 
tainly covers  a  crooked  one.  If  such  had  not  previously  been  employed, 
the  complainant  would  undoubtedly  xegard  its  use  as  an  infringement. 
To  say  that  such  buttons  belong  to  a  different  class,  that  they  are  shank 
buttons,  and  the  others  bar  buttons,  signifies  nothing  material  to  the  in- 
quiry. Nor  do  we.  see  anything  important  in  the  alleged  difference  in 
effect  upon  the  periphery.  In  the  glove  button  before  us  the  ends  fit  the 
disks  as  closely  as  in  that  of  the  complainant,  and  strengthen  the  pe- 
riphery sufficiently  for  practical  purposes.  It  might  not  bear  as  much 
pressure  as  the  complainant's  at  the  ends  of  the  wire;  but  the  difference 
is  only  in  degree,  and  is  therefore  immaterial.  (It  is  indeed  difficult  to 
see  how  the  complainant's  straight  bar — shown  in  Fig.  E  of  his  draught- 
is  of  any  essential  value  in  strengthening  the  periphery.  Of  course  it 
adds  strength  at  the  point  of  contact,  but  as  this  leaves  probably  nine- 
tenths  of  the  entire  extent  unsupported,  itcan  be  of  little  importance.)  The 
Hornish  and  Femald  buttons,  with  their  intermediate  paper  disks  and 
attached  wire  bars,  also  have  the  disk  support.  It  may  not  bear  great 
pressure,  but  it  extends  to  the  entire  circumference.  The  support  here,  it 
is  true,  is  not  derived  from  the  wire  alone.  The  plaintiff,  cannot,  how- 
cjver,  rely  upon  this  to  distinguish  the  button  from  his,  for  the  same  dif- 
ference exists  in  the  respondents'  button,  the  alleged  infringement.  The 
Woodbury  button  (as  shown  by  the  draught,  and  the  exhibit "  Wood- 
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bury  Button")  has  quite  as  good  a  periphery  support  as  the  complain- 
ant's. Indeed,  when  the  wire  constituting  the  thread-bar  and  periphery 
of  this  button  is  inclosed  within  the  disks^  it  is  dilGoult,  if  not  impossi- 
ble, to  distinguish  it  from  the  complainant's,  even  in  form,  except  that 
the  bar  is  bent  at  the  center,  which,  as  we  have  seen,  is  immaterial. 
Woodbury's  patent  contemplates  and  suggests  a  covering  for  the  wire, 
and  this  of  course  may  be  of  the  metallic  disks  then  in  use,  or  other 
material.  The  Thalheimer  button  is  identical  with  the  complainant's 
even  in  form,  its  thread-bar  is  straight,  and  the  ends  fitted  to  the  pe- 
riphery. While  Mr.  Thalheimer  testifies  very  positively  to  its  manufact- 
ure prior  to  tbe  date  of  complainant's  patent,  a  question  is  raised  re- 
specting his  accuracy.  The  view  we  entertain  renders  a  decision  of  this 
question  unnecessary.  If  the  complainant  was  not  actually  anticipated, 
it  is  very  dear,  we  think,  that  what  he  did  does  not  embrace  invention. 
He  simply  straightened  the  bar  of  the  old  glove  button,  and  possibly  ex- 
ercised greater  care  to  make  its  length  correspond  with  the  diameter  of 
the  disks,  or  straightened  the  bar  of  the  Woodbury  button,  and  added 
a  covering,  as  suggested  by  that  patent.  The  testiipony  and  argument 
directed  to  the  points  of  cheapness,  lightness,  and  strength  (elsewhere 
than  at  the  periphery)  are  aside  of  the  question  involved.- 

As  we  hold  the  claim  to  be  invalid,  the  question  of  iniringement  need 
not  be  considered.    The  bill  must  be  dismissed  with  costs. 


Celluloid  Manuf'g  Co.  v.  Aklington  Manup'g  Co, 

{CfirouU  Court,  J).  If^w  Jersey.    Jannary  10, 188a) 

Patents  fob  Inventions— Actiokb  fob  Infbingeubnt— Pbelhiinabt  Injunc- 
tion. 

Defendant  corporation  did  not  deny  infringement,  but  claimed  that  it  had 
ceased  to  infringe  before  bill  filed,  and  did  not  intend  to  renew  the  use  of  the 
infringing  machine  which  still  remained  in  its  possession.  HM^  the  patent 
having  been  adjudicated  to  be  valid,  that  a  preliminary  injunction  should  be 
granted. 

In  Equity.  Bill  for  infringement  of  letters  patent  No.  199,908,  of 
February  5,  1878,  to  John  W.  Hyatt,  assignor  to  the  Celluloid  Manu- 
facturing Company,  for  the  manufacture  of  celluloid  and  other  plastic 
compositions.     On  motion  for  preliminary  injunction. 

Rowland  Cbx,  for  the  motion. 

John  i2.  Bennett^  contra. 

Wales,  J.  The  patent  has  been  held  to  be  valid.*  The  d  ifendant 
admits^  or  at  least  does  not  deny,  infringement,  but  claims  thfi  ;  it  had 
ceased  to  infringe  betbre  the  bill  was  filed,  and  does  not  intend 
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the  use  of  the  infringing  machine.  It  still  continues  in  possession  of  all 
the  contrivances  and  appliances  to  enable  it  to  violate  the  patent,,but 
promises  not  to  use  them  for  that  purpose.  This  is  a  hdked  and  unsup- 
ported promise.  The  practice  of  the  courts  in  such  cases  is  well  settled. 
In  Woodworth  v.  Stcne^  8  Story,  752,  it  was  decided  that  "a  bill  for  an 
injunction  will  lie,  if  the  patent-right  is  admitted  or  has  been  established, 
without  any  established  breach,  upon  well-grounded  proof  of  an  appre- 
hended intention  on  the  part  of  the  defendant  to  violate  the  plaintiff's 
right."  -4  portion  should  an  injunction  issue  where,  as  in  the  present 
case,  the  defendant  has  already  infringed,  and  nothing  but  a  mere  prom- 
ise stands  in  the  way  of  its  doing  so  again.  The  general  rule  is  stated 
in  Walk.  Pat.  §  676,  and  concludes  as  follows:  "Indeed,  no  injunction 
can  be  averted  by  affirmative  evidence  that  the  defendant  has  ceased  to 
infringe,  even  though  coupled  with  a  promise  that  he  will  infringe  no' 
more.''  See,  also,  Curt.  Pat.  §  422,  which  gives  the  same  rule,  only  in 
different  language.  Further  authority  on  the  same  point  may  be  found 
in  Chemical  Works  v.  Vtce^  14  Blatchf.  179,  and  in  Lo^  v.  Hague^  1  Webst. 
Pat.  Cas.  200.  If  the  defendant  intends  in  good  faith  to  keep  its 
promise,  the  injunction  will  not  harm  it;  otherwise,  it  will  be  a  security 
for  the  plaintiff  that  its  rights  will  not  again  be  invaded.  The  plaintiff 
is  entitled  to  a  decree. 


MiCHAELIB  a  CX.  V.  ROESSLER  et  cX. 
(Oircuit  Court,  2>.  if«w  Jersey.    January  18, 1888.) 

1.  PaTBHTS  FOB  iHVBirnOKS— EXTERT  OF  OlADC— PHOCBSS  FOB  MAHUFAGTURIKe 
CmiOBOFOBX. 

The  second  claim  of  letters  patent  No.  822,194,  of  July  14, 1885,  to  Gustavus 
Hicbaelis,  for  "the  manufacture  of  chloroform  and  purified  acetates. '' is  as 
follows:  ** The  production  of  chloroform  from  the  liquid  products  resulting 
from  the  decomposition  of  crude  acetates  at  hiffh  temperatures  b^  subjecting 
said  liquid  products  to  the  action  of  a  hypochlorite,  and  removing  the  chlo- 
roform therefrom  by  distillation,  substantially  as  described. "  The  patent  con- 
tained no  reference  to  the  color  or  degree  or  crudeness  of  the  acetates,  and 
stated  that  the  brown  acetates  were  preferable  for  the  purpose.  Held,  the 
gray  acetates  being  distinguishable,  as  respects  crudeness.  from  the  brown 
only  in  a  slight  degree,  that  they  were  embraced  in  the  term  *' crude  acetates. " 
8.  Bakb— Ikfbihgbhbnt. 

Gray  acetates  being  embraced  in  the  term  ''crude  acetates."  as  used  in  the 
second  claim  of  letters  patent  No.  822,194,  of  July  14,  1885,  to  Gustavus  Mi- 
chaelis  for  ''the  manufacture  of  chloroform  and  purified  acetates,  **  their  use 
in  the  production  of  ofaloroform  in  combination  with  a  method  of  distillaUjdn 
substantially  the  same  as  that  described  in  the  Kichaelis  patent  is  an  inf  ring:e- 
ment  thereof. 
8.  0AME— VALiDrrr— Inaccubacibs  in  Spbcifications. 

There  being  no  room  for  doubt. that  Gustavus  Michaelis  (Letten  patent' No. 
822,194,  of  July  14, 1885)  was  the  first  to  discover  that  chloroform  could  be  ful- 
vantageously  obtained  from  the  liquid  products  resulting  from  the  decompo- 
sition of  crude  acetates  of  lime  by  the  method  of  distillation  described  in  the 
patent,  and  It  being  very  clear  that  the  production  of  chloroform  was  greatly 
cheapened  by  that  discovery,  the  patent  is  not  Invalidated  by  the  facts  that 
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he  was  mistaken  respecting  the  quantity  of  chloroform  obtainable  from  ace- 
tones, (which  were  previously  used  for  its  production,)  that  he  was  probably 
in  error  as  to  the  quantity  that  could  be  got  from  the  higher  boilinff  properties 
of  ingredients  of  crude  acetates,  and  that  other  statements  contained  in  his 
specifications  are  inaccurate. 

In  Equity.  Bill  for  infringement  of  letters  patent  No.  322,194,  of 
July  14, 1888,  to  Gustavus  Michaelis,  assignor  of  one-half  to  William  T, 
Mayer,  for  "the  manufacture  of  chloroform,  and  purified  acetates." 

Amouxj  RUch  &  Woodford^  for  complainants. 

Clifford  &  Brownj  for  respondents. 

Before  McKennan  and  Butleb,  JJ. 

Peb  Curiam.  This  suit  is  for  infringement  of  the  second  claim  of 
complainants'  patent.  No.  322,194,  dated  July  14,  1885,  for  'Hhe  man- 
ufacture of  chloroform,  and  purified  acetates."  The  claim  reads  as  fol- 
lows: 

'*(2)  The  production  of  chloroform  from  the  liquid  products  resulting  from 
the  decomposition  of  crude  acetates  at  high  temperatures,  by  subjecting  said 
liquid  products  to  the  action  of  a  hypochlorite,  and  removing  the  chloroform 
therefrom  by  distillation,  substantially  as  described." 

There  is  no  room  to  doubt  that  the  complainant  was  the  first  to  dis- 
cover that  chloroform  could  be  advantageously  obtained  from  the  liquid 
products  resulting  from  the  decomposition  of  crude  acetate  of  lime,  by 
the  method  of  distillation  described  in  the  patent;  and  it  is  very  clear 
that  the  production  of  chloroform  was  greatly  cheapeoed  by  this  discov- 
ery.  Subsequent  experiments  have  shown  that  the  patentee  was  mis- 
taken respecting  the  quantity  of  chloroform  obtainable  from  acetones, 
(which  were  previously  used  for  its  production,)  and  that  he  was  prob- 
ably mistaken  respecting  the  quantity  obtainable  from  the  higher  boiling 
properties  of  ingredients  of  crude  acetates,  and  that  other  statements  con- 
tained in  his  specifications  are  inaccurate.  These  mistakes  do  not,  how- 
ever, aflect  the  validity  of  the  patent.  Conceding  them,  the  fact  remains 
that  he  was  the  first  to  discover  the  process  described  of  manufacturing 
chloroform  from  crude  acetates  of  lime,  and  that  this  was  a  highly  valu- 
able discovery. 

Does  the  respondent  infringe?  He  uses  the  gray  acetate,  while  the 
complainant  uses  the  brown.  The  patent  designates  "crude"  acetates, 
without  reference  to  color  or  degree  of  crudeness,  and  states  the  brown  to 
be  preferable.  This  designation  clearly  includes  the  gray,  which,  as  re- 
spects crudeness,  is  distinguishable  from  the  brown  only  in  a  slight  d^ree. 
Both  are  "crude"  in  the  sense  contemplated  by  the  term,  as  employed  in 
the  patent.  That  the  method  of  distillation  used  by  the  respondent  is 
substantially  the  same  as  that  described  and  used  by  the  complainant 
seems  dear. 

A  decree  must  be  entered  against  the  respondent  for  an  injunction 
and  an  account. 
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EidcRsoN  d  al.  o.  Hubbard  et  oL 
iCvrcuit  Court,  W.  D.  Penr^lnania.    March  3, 18880 

PATBNTaFOR  InYSNTIOIIB— AfiSIOKMSHT^RlGHTS  OF  ASSIONEB— PnOB  InFRINOB- 
MBKTS. 

Mere  intention,  not  signified  in  an  asBignment  of  letters  patent  to  include 
therein  claims  for  infringements  previously  committed,  will  not  suffice  to  in- 
vest the  assignee  with  any  equitaole  title  to  those  claims;  and  such  assignee, 
after  bill  filed,  in  a  suit  for  infringement  brought  bj  him,  having  procured  an 
assignment  of  said  claims,  will  not  be  permitted  in  that  suit  to  set  up  by  a 
supplemental  bill  this  post  assignment. 

In  Equity. 

Swr  motion  for  leave  to  file  a  supplemental  bill,  which  was  exhibited 
to  the  court. 

Fm.  L.  Pierce^  for  complainants. 
W.  Bakewellf  for  respondents. 

AcHESoN,  J.  It  seems  to  be  quite  plain  that  the  as^gnments  set  ujp 
in  the  original  bill  transferred  the  title  to  the  letters  patent  only,  and  did 
not  carry  the  claims  for  previous  infringements.  Moore  v.  Marshy  7 
Wall.  515.  Now,  giving  to  the  allegations  contained  in  the  proposed 
supplemental  bill  the  fullest  effect,  the  plaintiffs'  alleged  equitable  title 
to  those  claims  rests  upon  the  mere  intention  of  the  parties  to  those  as- 
signments thereby  to  transfer  them.  But  no  such  intention  appears  on 
the  face  of  the  instruments.  At  best  it  is  a  case  of  naked  intention  verb- 
ally expressed,  but  not  carried  out.  No  particulars  are  stated,  or  fiwsts 
disclosed,  from  which  the  plaintiff  might  deduce  any  equitable  title. 
The  assignments  of  the  patents  to  the  plaintiff  was  for  thp  nominal  con- 
sideration of  five  dollars.  In  fine,  it  is  not  shown  to  the  court  that  the 
plaintiff  had  the  shadow  of  right  in  or  to  the  claims  in  question  until 
nearly  five  months  after  this  suit  was  brought,  when  assignments  there^ 
of  were  executed.  These  post  assignments  .the  plaintiff  seeks,  by  means 
of  a  supplemental  bill,  to  have  "considered  as  included  in  the  cause  of 
action  as  set  forth  in  the  original  bill,  and  more  particularly  as  a  part  of 
complainant's  title,  as  set  forth  in  paragraph  12  thereof."  But  a  plain- 
tiff cannot  support  a  bad  title  by  acquiring  another  after  the  filing  of  the 
original  bill,  and  bringing  it  in  by  supplemental  bill.  2  Daniell,  Ch.  Pr. 
1594,  note  2;  Tonkin  v.  Lethbridge,  Coop.  Ch.  43;  PUkington  v.  WignaU, 
2  Madd.  240;  Story,  Eq.  PI.  §  339.  Being  of  opinion  that  this  motion 
should  be  disallowed  for  the  reasons  above  indicated,  I  do  not  think  it 
necessary  to  consider  the  defendants'  further  objections  to  the  motion. 
The  motion  is  denied. 
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LioowsKi  Olay-Pigeon  Ck).  v.  American  Clay-Bibd  C!o. 
(OircuU  Court,  S,  J).  Ohio.    March  6, 1888.) 

1.  Patbktb  fob  Inventions— Clay-Bird  Traps— Infringehent. 

The  only  object  of  the  invention,  as  stated  in  the  specification,  covered  by 
letters  patent  No.  252.280,  of  January  10, 1882.  to  the  Ligowski  Clay-Pigeon 
Company,  as  assignee  of  George  Ligowski,  for  "target  traps,"  is  to  famish 
a  trap  especially  tiaapted  for  throwing  the  saucer  or  cup  shaped  flying  target 
formed  as  a  thin  shell  of  clay  or  similar  material,  suitably  hardened,  and 
slotted  at  or  near  its  periphery,  and  provided  with  a  detachable  tongue,  em- 
braced by  letters  patent  No.  231,919,  of  September  7, 1880,  to  said  Ligowski. 
In  the  trap  used  by  the  Amercan  Clay-Blra  Company,  the  clamp  of  the  trap- 
lever  is  in  form  and  construction  so  unlike  that  of  the  Ligowski  patent  that, 
while  it  can  be  used  for  throwing  a  saucer  or  cup  shaped  target,  it  cannot  be 
made  to  throw  the  targets  described  in  the  LigowsKi  specification  in  the 
manner  set  out  in  his  patents;  nor,  on  the  other  hand,  can  tne  Ligowski  clamp 
be  made  to  throw  the  targets  thrown  by  the  American  Clay-Bird  Company's 
trap,  unless  they  are  provided  with  tongues,  or  their  equivalents.  Held,  that 
.  the  clamp  of  the  American  Clay-Bird  Company's  trap-lever  was  the  equiv- 
alent of  that  of  Ligowski,  and  peing  so,  the  fact  that  it  might  be  an  improve- 
ment did  not  render  its  use  any  the  less  an  infringement. 

2.  Same— Letters  No.  262,230— Invention. 

The  first  claim  of  letters  patent  No.  262,280,  of  January  10, 1882,  to  the  Li- 
gowski Clay-Pigeon  Company,  as  assigned  of  George  Ligowski,  for  target 
traps,  is  as  follows*.  ''The  combination,  in  a  target  trap,  ot  a  spring-lever,  a 
race,  and  an  adjustable  tension-arm  carrying  the  trigger,  with  which  latter  is 
engaged  said  lever,  as  herein  described.  **  The  holding  clamp  for  grasping 
the  target  is  omitted  from  the  claim.  The  target  referred  to  is  that  covered 
by  letters  patent  No.  231,919,  of  September  7, 1880,  to  said  Ligowski.  Held, 
that  the  omission  of  the  holding  clamp  did  not  invalidate  the  claim,  that  being 
susceptible  of  readv  application  in  any  desired  form  by  a  skilled  mechanic, 
.  and  that  the  limitea  combination  in  the  claim  was  not  anticipated  by  the  pat- 
ents to  Bogardus,  Call,  and  others  in  evidence;  the  saucer  shape  of  the  Ligow- 
ski target  giving  it,  when  projected  horizontally  or  at  an  angle  by  the  trap,  a 
rapid  rotation  upon  a  vertical  or  inclined  axis,  and  the  concavity,  which  im- 
prisoned the  air.  causing  the  target  to  rise  in  a  curve  with  a  downward  con- 
vexity, like  that  followed  by  a  bird  rising  from  its  cover;  a  result  the  exact 
reverse  of  that  secured  by  previously  known  projectiles,  and  insuring,  in 
addition,  a  gradual  descent 
8.  Same— Infrinobment. 

The  second  claim  of  the  same  patent  Is  for  ''the  combination  of  spring- 
lever,  head,  segmental  rack,  adjustable  tension-arm  and  trigger,  as  herein  de- 
scribed. "  The  third  claim  is  for  "the  combination  in  the  target  trap  of  the 
head,  having  the  spring  portion  of  the  lever  coiled  about  it,  the  Jointed  stand- 
ards, the  notched  knuckles,  and  the  bolts  and  nuts  connecting  the  same. " 
The  various  styles  of  traps  pictured  in  the  circulars  and  advertisements  of  the 
American  Clay-Bird  Company,  offered  in  evidence,  showed  a  segmental  rack 
in  the  same  combination,  and  serving  the  same  purpose,  as  that  described  in 
Ligowski' s  second  claim.  Held,  that  the  second  and  third  claims  were  valid, 
and  infringed  by  said  traps;  every  element  of  the  third  claim  appearing  in  said 
traps,  save  for  the  substitution  of  the  old  and  equivalent  ball  and  socket 
joint  for  the  knuckle  joints. 
4  Same. 

The  fourth  claim  is  for  "the  combination,  In  a  target  trap,  of  a  clamp  con- 
sisting of  the  bar,  pivoted  lever,  spring,  seven-threaded  rod,  and  adjustable 
nut,  as  described.  *    Held  valid. 
6.  Same— Want  op  Novelty. 

The  fifth  claim  of  letters  patent  No.  262,230,  of  January  10,  1882,  to  the  Li- 
gowski Clay-Pigeon  Company,  as  assignee  of  Qeor^e  Ligowski,  for  target 
traps,  covers  nothing  more  than  a  spring-latch.  Held  invalid,  as  not  display- 
ing invention,  and  the  device  being  so  old  and  well  known  that  the  court 
would  take  Judicial  cognizance  of  it  without  notice  or  proof. 
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f.  Sake— 'OinssTON  of  Elbmknt  pbom  Sfbcifigatzonb. 

In  letters  patent  No.  252,280,  of  January  10, 1882,  to  the  Ligowski  Gla]^- 
Pigeon  Company,  as  assignee  of  Qeorsfe  Ligowski,  for  target  traps,  there  is 
no  mention  of  the  pin,  which  is  introduced  in  the  clamp  as  a  guide  and  ful^ 
crum  for  the  settinff  and  discharge  of  the  target.  In  a  suit  for  infringement 
by  that  company,  the  preponderance  of  the  evidence  was  that  the  pin  was 
added  simply  to  serve  inexperienced  trappers  as  a  guide  in  inserting  the  clay 
pigeon,  that  it  originated  long  after  the  application  for  the  patent;  and  that 
the  trap  could  be  successfully  operated  without  it.  Held,  that  the  omission 
did  not  invalidate  the  patent. 

I'.  Same— Letters  No.  818,804— Combination— Novelty. 

The  invention  in  letters  patent  No.  818,804,  of  March  10, 1885,  to  the  Li- 
gowski Clay-Pigeon  Company,  as  assignee  of  Jacob  Bloom,  for  an  improve- 
ment upon  the  Ligowski  target  trap.  ^  covered  by  letters  patent  No.  252,280, 
has  for  its  object  to  provide  that  trap  with  a  second  and  weaker  spring,  coiled, 
reversely  to  the  throwing  spring,  about  the  head  of  the  trap. within  the  drum, 
and  concentric  with  the  actuating  spring,  and  so  adjusted  as  to  intercept  the 
throwing  lever  in  the  radial  movement  when  at  about  its  maximum  speed, 
and  then,  gradually  checking  the  throwing-arm,  to  return  it  to  its  position  of 
rest.  The  violent  recoil  of  uie  Ligowski  arm  is  thus  obviated,  and  the  target 
is  discharged  with  greater  certainty,  and  with  less  liability  to  breakage.  HM, 
that  the  patent  was  valid.  Bloom  being  the  first  to  demonstrate,  by  reauction  to 
practical  use,  the  utility  and  value  of  the  combination  of  the  two  concentric 
springs,  not  only  in  the  head  of  the  trap,  but  also  to  apply  such  a  combination 
of  the  concentric  springs,  acting  on  different  radii  in  opposite  directions,  for 
any  purpose  whatever. 

8.  Same— Abani>onment— What  Constitutes. 

The  inventor  in  letters  patent  No.  818,804,  to  the  Ligowski  Clay -Pigeon 
Company,  as  assi^neee  of  Jacob  Bloom,  for  an  improvement  upon  the  Ligow- 
ski **  target  trap,'^filed  his  application  March  22,  1882.  Notice  of  allowance 
was  forwarded  to  him,  and  he,  being  compelled  to  go  to  Europe  on  business, 
left  instructions  with  his  derk  to  pay  the  final  fee  within  the  statutory  six 
months.  He  was  absent  more  than  a  year,  and  some  10  months  longer  than 
he  expected  he  would  be  gone.  Upon  his  return  he  found  that  the  fee  had 
not  been  paid,  and  on- Aueust  6, 1883,  he  renewed  his  application,  which  was 
allowed  September  20, 1888.  In  January,  1884,  a  new  specification  was  filed, 
and  the  two  original  claims  expanded  to  eight.  The  patent  was  allowed  Feb- 
ruary 19, 1885.  ffeldy  that  the  date  of  the  original  application  was  the  one  to 
which  reference  should  be  made  in  determining  whether  or  not  there  had  been 
two  gears'  public  upe  and  sale  of  the  invention  before  application,  there  being 
nothing  in  the  evidence  to  warrant  the  conclusion  that  Bloom  had  at  any 
time  abandoned  either  his  invention  or  his  application. 

In  Equity. 

Parkineon  &  Parkinaon^  for  complainant. 

L.  M.  Ho9ea  and  W.  MerHR^  for  respondent.  ' 

Sage,  J.  This  is  a  suit  for  an  injunction  and  account  for  infringe- 
ment of  letters  patent  No.  252,230,  for  target  traps,  granted  complain- 
ant, January  10, 1882,  as  the  assignee  of  George  Ligowski,  and  No.  313,- 
804,  granted  complainant  as  assignee  of  Jacob  Bloom,  March  10,  1885, 
upon  an  application  filed  March  22, 1882,  and  renewed  August  6, 1883, 
for  an  improvement  upon  the  Ligowski  invention  described  and  daimed 
in  No.  252,230.  The  object  of  the  Ligowski  invention,  as  stated  in  his 
patent,  is  to  furnish  a  trap  especially  adapted  for  throwing  flying  targets, 
80  constructed  as  to  cause  them  to  imitate  the  flight  of  a  bird,  and  in  the 
peculiar  form  shown  in  letters  patent  No.  231,919,  ^granted  to  Ligowski 

>86e8I  FeO.  Rep.  4fi^ 
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September  7,  1880.  The  Ligowski  patent  shows  a  trap  consisting  of  a 
standard  normally  vertical,  but  so  mounted  that  it  may  be  adjusted  to 
varying  inclinations;  a  spring  coiled  about  the  standard,  and  having 
a  tangential  prolongation  to  serve  as  a  thro  wing-arm;  a  trigger  or  trip- 
latch  to  hold  the  spring-arm  or  throwing-arm  in  its  set  position,  and  to 
be  disengaged  when  a  target  is  to  be  thrown;  a  clamp  at  the  free  end  of 
the  throwing-arm  adapted  to  grasp  the  target  at  or  near  its  periphery, 
and  to  hold  it  in  a  substantially  horizontal  position  during  the  radial 
sweep  of  the  throwing-arm  until  the  latter  attains  its  maximum  velocity, 
when,  as  the  specification  states,  the  target  is  "automatically  disengaged," 
and  "skims  off  with  a  spinning  action  that  closely  imitates  the  tiight  of 
a  quail."  The  trap  is  also  provided  with  means  for  adjusting  the  oper- 
ative force  of  the  spring-arm,  and  for  rotating  the  standard,  about  which 
the  throwing-arm  is  coiled,  and  securing  it  in  any  desired  position  rel- 
atively to  its  base  or  tripod,  which,  in  use,  is  generally  staked  to  the 
ground.  The  Bloom  patent  is  for  improvements  upon  the  Ligowski 
invention.  The  throwing-«rm,  instead  of  being  a  tangential  extension 
of  the  coiled  spring,  as  shown  in  the  Ligowski  patent,  is  a  lever  pivoted 
to  the  vertical  standard.  The  spring  is  coiled  about  a  drum  upon  the 
head  of  the  standard,  and  its  free  end  engages  with,  and  is  adapted  to 
propel,  the  throwing-arm.  The  drum  is  flanged  or  grooved  at  its  upper 
edge,  to  hold  the  upper  coil  of  the  spring  against  displacement  when  the 
trap  is  set.  This  arrangement,  it  is  claimed,  secures  a  more  regular 
sweep  of  the  throwing-arm.  In  the  Ligowski  trap,  the  sweep  of  the 
throwing-arm  is  arrested  by  the  reversed  strain  of  the  coiled  actuating 
spring,  after  the  propelling  strain  is  exhausted.  Bloom  provided  the 
trap  with  a  second  and  weaker  spring,  coiled  reversely  to  the  throwing 
Spring,  and  so  adjusted  as  to  intercept  the  throwing  lever  in  the  radial 
movement,  when  at  about  its  maximum  speed,  then  gradually  checking 
the  throwing-arm,  and  returning  it  to  its  position  of  rest;  whereas  in  the 
Ligowski  trap  the  arm  was  suddenly  checked,  and  flew  back  with  a  vi- 
olent recoil.  The  result  of  Bloom's  improvement  is  to  discharge  the  tar- 
get with  greater  certainty,  and  with  less  liability  to  breakage.  The  sec- 
ond spring  is  coiled  about  the  head  of  the  trap,  within  the  drum,  and 
concentric  with  the  actuating  spring.  A  wooden  thimble  is  placed  be- 
tween the  standard  and  the  inner  spring,  to  prevent  the  wear  and  fric- 
tion of  direct  contact  between  the  spring  and  the  metallic  standard. 
This  thimble  is  also  provided  with  a  circumferential  groove  at  its  upper 
edge,  to  restrain  the  top  coil  of  the  inner  spring.  Both  these  traps  were 
designed  and  are  specially  adapted  for  throwing  a  saucer  or  cup  shaped 
flying  target  formed  as  a  thin  shell  of  clay,  or  similar  material  suitably 
hardened,  and  slotted  at  or  near  its  periphery,  and  provided  with  a  de- 
tachable tongue.  For  this  target  a  patent  was  granted  Ligowski,  Sep- 
tember 7,  1880. 

The  defenses  are  the  invalidity  of  the  patent  sued  upon,  and  non-in- 
fringement. 

The  first  proposition  is  that  Ligowski  in  his  specification  describes  his 
invention  as  an  improvement  in  target  traps,  whereby  they  are  rendered 
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capable  of  throwing  the  "  peculiar  form  of  target  seen  in  letters  patent 
231,919,  granted  September  7,  1880,"  and  that  this  is  set  forth  as  the 
sole  and  exclusive  purpose  of  the  improvement.  This  statement  is  per- 
haps a  trifie  too  strong,  but  it  is  true  that  the  only  object  of  the  invention 
stated  in  the  specification  is  to  furnish  a  trap  especially  adapted  for 
throwing  the  peculiar  form  of  flying  targets  above  referred  to,  and 
that  was  doubtless  the  only  object  the  Inventor  had  in  view.  It  is  urged 
that  the  tongue  upon  the  target  was  its  essential  feature,  and  that  the  pe- 
culiar clamp  at  the  end  of  the  trap-lever  was  likewise  the  essential  feature 
of  the  trap;  that  the  patentability  of  either  or  both  of  the  devices  resides 
in  the  "unitary  result"  produced  by  the  tongue  attached  to  the  target, 
and  the  clamp  attached  to  the  trap-arm;  and  that  infringement  can  be 
predicated  only  upon  the  proposition  that  Ligowski's  invention  was 
broader  than  this,  and  included  a  concave  target  generally,  and  a  trap 
of  any  description  capable  of  throwing  a  concave  target;  for  the  clamp  of 
the  defendant's  trap-lever  is  in  form  and  construction  so  unlike  that  of 
the  complainant  that,  while  it  can  be  used  for  throwing  a  saucer  or  cup 
shaped  target,  it  cannot  be  made  to  throw  the  targets  described  in  the 
Ligowski  specification  in  the  manner  described  in  his  patent,  nor,  on  the 
other  hand,  can  his  clamp  be  made  to  throw  the  targets  thrown  by  the 
defendant's  trap,  unless  they  be  provided  with  tongues  or  their  equiva- 
lents. In  a  word,  th6  contention  for  the  defendant  is  that  the  construc- 
tion claimed  for  the  patent  on  behalf  of  the  complainant  obviously  re- 
quires an  enlargement  of  the  patentee's  dakos  beyond  the  expressed  lim- 
itations of  the  patent.  The  answer  to  this  objection  is  twofold:  (1)  The 
clamp  of  the  defendant's  trap-lever  is  the  equivalent  of  the  complainant's. 
It  may  also  be — for  the  use  for  which  it  was  intended,  and  to  which  it 
is  applied — an  improvement.  '  It  is  so  varied  in  form  and  construction 
as  to  be  adapted  to  grasp  the  target  itself,  and  not  to  grasp  the  tongue 
of  a  similar  target  having  a  tongue  attached;  but  the  change  did  not 
make  it  any  loss  an  infringement.  That  bona  fide  inventors  of  a  combi- 
nation are  as  much  entitled  to  equivalents  as  the  inventors  of  other  patent- 
able improvements  has  been  so  often  affirmed  that  no  citation  of  author- 
ities is  necessary.  (2)  It  is  quite  as  well  settled  that  the  inventor  is  en- 
titled to  all  the  uses  to  which  his  invention  can  be  applied;  whether  he 
or  another  conceived  them,  or  whether  he  has  specified  them  in  his  pat- 
ent or  not.  To  disregard  these  propositions  would  be  almost  to  nullify 
the  patent  laws. 

The  defendant's  attack  i&  next  upon  the  claims  seriatim.  The  first 
claim  is  as  follows:  "The  combination  in  a  target  trap  of  a  spring-lever, 
a  rack,  and  an  adjustable  tension  arm  carrying  the  trigger,  with  which 
latter  is  engaged  said  lever,  as  herein  described."  The  holding  clamp 
for  grasping  the  tongue  of  the  target  is  omitted  from  this  claim,  but  it  is 
insisted  that,  in  order  to  sustain  the  claim,  it  must  be  understood  as 
embodied  in  it,  for  the  reason  that  without  it  the  elements  named  do  not 
'constitute  a  target  trap,  and  could  not  co-operate  to  produce  any  definite 
result;  and  also  because  such  limited  combination  is  anticipated  by  the 
patents  to  Bog^dus^  Call,  and  others  in  evidence.     Prior  to  the  intro- 
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duction  by  Ligowski  of  the  saucer-shaped  taigeti^,  artificial  targets  — 
generally  of  ftagile  balls — were  used.  These  were  projected  by  traps 
which  were  mere  catapults,  (as  were  the  traps  of  Bogardus,  Ceil,  and 
others,  referred  to,)  flying  them  into  the  air  in  a  line  always  following  a 
parabolic  curve,  having  an  upward  convexity;  while  a  bird  rises  in  a 
curve  having  its  convexity  downward,  until,  attaining  its  altitude,  it  flies 
in  a  path  substantially  parallel  to  the  ground.  The  new  target  was  sau- 
cer-shaped, and  to  be  projected  horizontally  or  at  an  angle,  by  a  force 
which  would  give  it  a  rapid  rotation  upon  a  vertical  or  inclined  axis, 
the  concavity  serving  to  imprison  the  air,  whereby  the  target  could  be 
made  to  rise  in  a  curve  with  a  downward  convexity,  like  that  followed 
by  a  bird  in  rising  from  its  cover,  but  the  exact  reverse  of  that  followed 
by  previously  known  projectiles;  and  further,  insuring  a  gradual  descent* 
The  complainant's  combination  accomplished  this  result.  He  was  the 
pioneer  in  this  line  of  invention,  and  although  each  part  of  the  combi- 
nation was  old,  there  was  something  more  than  an  aggregation  of  old  ele- 
ments. A  new  and  beneficial  result — ^that  of  imparting  to  a  projectile, 
by  mechanical  means,  a  rotation  upon  an  axis  at  right  angles  to  its  move- 
ment in  a  new  line  of  flight — ^was  produoed,  and  this  is  evidence  of  in- 
vention, as  was  held  in  Loom  Oo.  v.  Higgins^  105  U.  S.  580.  Forbuth 
V.  Cooky  2  Fish.  Pat.  Cas.  668,  is  authority  for  the  validity  of  the  claim, 
notwithstanding  it  does  not  include,  in  terms,  the  holding  clamp,  which 
could  be  readily  applied  in  any  desired  form  by  a  skilled  mechanic. 

The  second  claim  is  for  "the  combination  of  spring  lever,  P,  p,  head, 
M,  segmental  rack,  0,  adjustable  tension  arm,  U,  and  trigger,  V,  W, 
as  herein  described.''  It  simply  introduces  the  additional  element,  the 
"head,  M.» 

The  third  daim  is  for  the  combination  in  the  target  trap  of  the  head 
having  the  spring  portion  of  the  lever  coiled  about  it;  the  jointed  stand- 
ards, the  notched  knuckles,  and  the  bolts  and  nuts  connecting  the  same. 
Exhibit  "Clay-Bird  Co.  Circular,'*  oflTered  in  evidence  by  complainant, 
shows  a  segmental  rack  in  the  same  combination  in  traps  manufactured 
and  sold  by  defendant,  and  serving  the  same  purpose  as  that  described 
in  the  second  claim.  Every  element  of  the  third  claim  appears  in  each 
style  of  defendant's  traps,  excepting  for  the  substitution  of  the  old  and 
equivalent  ball  and  socket  joint  for  the  knuckle  joints.  What  has  been 
said  as  to  the  validity  of  the  first  claim  applies  with  equal  force  to  the 
second  and  third  claims. 

The  fourth  claim  is  for  "the  combination  in  a  target  trap  of  a  clamp 
consisting  of  the  bar  R,  r',  pivoted  lever  S,  s',  spring,  T,  seven-threaded 
rod,  tfj  and  adjustable  nut,  t',  as  described."  This  claim  is  also  held  to 
be  valid. 

The  fifth  claim  is,  in  the  opinion  of  the  court,  invalid,  for  the  reason 
that  it  does  not  display  invention.  It  covers  nothing  more  than  a  spring- 
latch,  a  device  so  old  and  well  known  that  the  court  may  take  judicial 
cognizance  of  it  without  notice  or  proof.  Brown  v.  Piperj  91  U.  S.  44  j 
Terhune  v.  PMHips,  99  U.  S.  592;  Dunhar  v.  Mym,  94  U.  S.  187;  SJmh 
«w  v.  RaUroad  Co.,  107  U.  S.  652,  2  Sup.  Ct.  Rep,  668 j  WoUeMoJc  v. 
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SeJier,  115  U.  S.  96,  5  Sup.  Ct.  Rep.  1137;  Drummmd  v.  Venable,  26 
Fed.  Rep.  243;  West  v,  Raey  33  Fed.  Rep.  45. 

A  further  objection  to  the  validity  of  the  patent  is  that  the  pin  which 
is  introduced  in  the  clamp  as  a  guide  and  fulcrum  for  the  setting  and 
discharge  of  the  tai^et  is  not  mentioned  in  the  patent,  although  defend- 
ant claims  that  it  is  proven  to  have  been  discovere4  before  the  patent 
was  issued.  Defendant  urges  that  this  pin  is  a  most  important  element 
in  assisting  the  target  to  release  itself  at  the  proper  moment,  and  in  econ- 
omizing its  acquired  momentum.  It  is  in  evidence  for  the  defendant 
that  all  the  traps  ever  marketed  were  provided  with  this  pin.  One  wit- 
ness for  the  defendant  testifies  that  from  actual  tests  he  found  that  with- 
out the  pin  the  action  of  the  trap  was  wholly  unreliable,  and  three  wit- 
nesses testify  that  the  pin  is  important,  and  contributes  vitality  to  the 
successful  operation  of  the  trap.  On  the  other  hand,  six  witnesses  for 
the  complainant  testify  to  the  successful  operation  of  the  trap  without 
the  pin,  upon  tests  made  by  them  or  in  their  presence,  and  two, — Li- 
gowii  and  Bloom, — that  it  originated  long  after  the  application  for  the 
patent.  The  application  for  the  patent  was  filed  May  16, 1881.  Bloom 
testifies  that  the  pin  was  placed  upon  the  traps  late  in  the  summer  of 
1881.  ligowski  testifies  that  the  first  traps  manufactured  and  sold  had 
no  pins  in  the  clamps,  and  were  successful  in  operation,  and  the  pin 
was  added  to  the  clamp  to  serve  inexperienced  trappers  as  a  guide  in  in- 
serting the  pigeon.  The  preponderance  of  the  evidence  is  decidedly  in 
favor  of  the  complainant,  and  the  opinion  of  the  court  is  that  the  objec- 
tion is  not  well  taken. 

To  the  Bloom  patent  it  is  objected  that  in  substance  it  covers  only  the 
addition  of  a  "recoil,"  or  buffer  spring,  to  the  Ligowski  trap;  that  this 
did  not  involve  invention,  as  buffer  springs  to  receive  the  impact  of  the 
arm  in  traps  were  old;  and  springs  coiled  in  similar  relations  were  old  in 
door  springs,  rocking-chair  springs,  etc.  The  court  does  not  sustain  this 
objection.  Bloom  was  not  only  the  first  to  demonstrate,  by  reducing  to 
practical  use,  the  utility  and  value  of  the  combination  of  the  two  con- 
centric springs  in  the  head  of  the  trap,  with  the  throwing-arm,  but  he 
was  also  the  first  to  apply  such  a  combination  of  the  concentric  springs 
acting  on  different  radii  in  opposite  directions  for  any  purpose  whatever, 
and  the  court  considers  that  he  was  entitled  to  a  patent,  unless  the  fur- 
ther objection  now  to  be  considered  is  fatal  to  its  validity.  Bloom  filed 
his  application  for  a  patent,  March  22,  1882.  Notice  of  allowance  was 
forwarded  to  him  at  Cincinnati.  Leaving  instruction  with  his  chief  clerk 
and  book-keeper  to  pay  the  final  fee  within  the  six  months  required  by 
law,  he  took  his  departure  for  Europe  in  the  interest  of  the  Ligowski 
Company,  about  the  1st  day  of  May,  1882,  expecting  to  be  absent  three 
or  four  months,  but  did  not  return  until  early  in  the  summer  of  1888. 
Shortly  after  his  return  he  ascertained  that  his  clerk  had  failed  to  for- 
ward the  final  fee,  and  the  patent  had  not  been  issued.  On  the  6th  of 
August,  1883,  he  renewed  his  application.  It  was  allowed  September 
20,  1883;  and  in  January,  1884,  a  new  specification  was  filed,  and  the 
two  original  claims  expanded  to  eight.     The  patent  was  allowed  Febru- 
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ary  19,  1886.  Witnesses  for  the  defendant  testify  to  sales  by  the  li- 
gowski  Company,  of  which  Bloom  was  manager,  of  traps  embodying  the 
Bloom  improvement,  on  June  28, 1881,  when  three  sales  were  made,  and 
in  July^  1881,  when  two  sales  were  made.  With  Bloom's  amended 
specification,  filed  in  January,  1884,  was  filed  an  afiSdavitthat  the  inven- 
tion had  not  been, in  public  use  or  on  sale  for  more  than  two  years  prior 
to  August  6, 1883,  and  witnesses  for  the  complainant  testify  that  all  sales 
prior  to  that  date  were  of  the  single-spring  or  Ligowski  trap.  The  testi- 
mony in  reference  to  this  feature  of  the  case  is  irreconcilable,  and  so  con- 
flicting, and  so  supported  by  circumstances  on  each  side,  that  if  the  de- 
iermination  of  the  fact  were  necessary  to  the  proper  decision  of  the  cause, 
it  would  involve  a  very  dose  and  critical  examination,  and  a  somewhat 
detailed  statement  of  the  depositions  of  the  witnesses.  But  upon  the  au- 
thority of  Godfrey  v.  Eavi^,  1  Wall.  317;  Smith  v.  Vulcaivijte  Co.,  93  U. 
S.  486;  and  Graham  v.  McGormick,  10  Biss.  39,  11  Fed.  Rep.  859,— it 
is  clear  that  the  date  of  Bloom's  original  application  is  that  to  which  thle 
court  must  refer  in  deciding  whether  there  had  been  two  years'  public 
use  and  sale  of  his  invention  before  his  application  for  a  patent.  •  There 
is  nothing  in  tbe  evidence  to  warrant  the  conclusion  that  Bloom  at  any 
time  abandoned  either  his  invention  or  his  application  for  a  patent. 

The  question  of  infringement  remains  to  be  considered.  The  trap  first 
manufactured  and  sold  by  the  defendant  has  a  spring  lever,  a  rack,  and 
an  adjustable  tension  arm  carrying  a  trigger  with  which  the  lever  en- 
gages, all  combined  and  operating  as  does  the  same  combination  in  the 
Ligowski  patent.  This  form  of  trap  is  shown  in  complainant's  exhibits, 
"  American  Field,"  and  "American  Clay-Bird  Co.  Circular."  They  also 
show  a  segmental  rack  having  the  same  number  of  notches  and  projec- 
tions shown  in  the  drawings  of  the  Ligowski  patent.  Complainant's  ex- 
hibits— ^^Tortion  of  Defendant's  New  Trap,"  and  "American  Clay-Bird 
Co.  Trap,  No.  4" — show,  in  place  of  the  open  notched  rack,  a  rack  hav- 
ing a  series  of  perforations,  with  any  of  which  the  trigger-carrying  arm 
may  engage,  but  the  perforated  rack  serves  the  exact  purpose  of  the 
notched  rack,  and  must  be  regarded  as  its  equivalent.  All  these  traps 
are  therefore  infringements  of  claims  1  and  2  of  the  Ligowski  patent. 

The  trap  which  is  in  evidence  and  marked  "Exhibit  Defendant's  Trap" 
shows  a  trigger-holding  mechanism  consisting  of  a  single  notch.  It  may 
be  possible,  but  it  is  not  practicable,  to  increase  the  tension  by  removing 
the  trigger  arm  from  the  notch,  and  causing  it  to  engage  against  the  pro- 
jection which  forms  the  further  side  of  the  notch.  That  e\ddently  was 
not  intended,  and  an  attempt  at  such  adjustment  would  hardly  occur  to 
one  using  the  trap.  There  is  in  this  trap  no  infringement  of  th  first  or 
second  claim  of  the  Ligowski  patent.  Each  of  the  four  styles  oi  defend- 
ant's traps  infringes  the  third  claim  of  the  Ligowski  patent.  T  ey  sub- 
stitute for  the  knuckle  joints  of  the  Ligowski  trap  the  old  and  equiva- 
lent ball  and  socket  joints,  and  they  embody  every  other  elemec  ;  of  the 
claim,  all  combined  and  operating  as  described  in  the  patent. 

From  what  has  already  been  said  in  reference  to  the  target-holding  or 
clamping  mechanism  of  the  complainant's  traps  and  that  of  the  defend- 
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ant's  traps,  it  follows  that  defendant's  infringe  the  fourth  claim  of  the  li- 
gowski  patent.  The  fifth  claim ,  having  heen  found  invalid,  requires  no 
^rther  consideration.  The  defendant's  also  infringe  the  Bloom  patent. 
The  traps  constructed  as  shown  by  exhibits,  "American  Field,"  and 
"Portion  of  Defendant's  New  Trap,"  have  every  element  of  every  claim 
of  the  Bloom  trap,  combined  and  operated  substantially  as  specified  in 
the  Bloom  patent.  The  trap  designated  "Exhibit  Defendant's  Trap," 
has  not  "a  trip-latch  to  which  the  lever  may  be  connected  at  varying  dis- 
tances from  its  position  of  rest,"  and  it  is  not,  therefore,  an  infringement 
of  the  fourth  claim,  but  it  does  infringe  all  the  remaining  claims.  The 
trap  constructed  as  shown  by  "Exhibit  American  Clay-Bird  Co.  Trap, 
No,  4,"  omits  the  recoil  spring  described  and  claimed  by  Bloom,  but  it 
embodies  every  other  element  of  his  patent,  and  is  an  infringement  of  th0 
fourth  and  seventh  claims. 

A  decree  against  the  defendant  for  an  injunction  and  account  will  be 
entered,  but  without  costs  as  to  the  ligowski  patent,  by  reason  of;  the 
invalidity  of  the  fifth  daim  thereof. 


Consolidated  Electric  Light  Co.  v.  McKeesport  Light  Co. 

(Oircuii  Court,  W.  D.  PeuMyhania.    March  17, 1888.) 

Patents  for  Inyentiohb— Sbtbral  ABSioincBKTs  before  Issue. 

Letters  patent  issued  to  the  assignee  of  the  inventor  are  not  void  became 
prior  to  the  issuance  thereof  soch  assignee  had  made  an  assignment  of  tue 
invention  to  a  third  person,  who  had  assigned  the  same  to  still  another  t>er- 
son,  all  the  asaignments  being  recorded  in  the  paten t-ofl3ce;  but  by  operation 
of  law  tbe  legal  title  to  the  patent,  upon  the  Issuance  thereof,  ^  t»#tonfi  vested 
in  the  ultimate  assigned.    I'ollowing  lAght  Oo.  v.  Light  Co.,  23  Fed.  Rep.  719. 

In  Equity. 

Snr  demurrer  to  bill  of  complaint. 
W,  Bdkewdl,  for  complainant. 
John  C.  Torrdinson^  for  respondent* 

Acheson,  J.  The  precise  question  here  presented  was  raised  in  the 
case  of  Light  Co.  v.  lAght  Cb.,  25  Fed.  Rep.  719,  and  was  decided  favor- 
ably to  the  plaintiff.  I  have  carefully  read  the  opinion  of  .Judge  Wal- 
I.ACE,  and  perceive  no  reason  for  doubting  the  correctness  of  his  conclu- 
sion. How  can  it  be  said  that  the  patent  was  issued  without  authority 
of  law,  and  therefore  is  void,  when  in  fact  it  was  isisued  to  the  very  per- 
son designated  by  section  4895,  Rev.  St.^  viz.,  ''the  assignee  of  the.Tn- 
venter"?  There  was,  indeed,  a  literal  compliance  with  the  provisicd3fi 
of  the  statute.  But  as  by  operation  of  law  the  legal  titlq  to  the  patent, 
upon  the  issuance  thereof,  eo  instanti  vested  in  the  plaintiff  as  the  xiHi*: 
mate  assignee,  the  substantial  result  was  the  same  as  if  it  had  formally 
issued  to  the  plaintiff.     OaylerY.WUder,  10  How.  477.    While  this 
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view  saves  the  patent,  and  subserves  the  justice  of  this  case,  it  neither 
rups  counter  to  sound  public  policy,  nor  tends  to  any  evil  consequences, 
so  far  as  I  can  see.  And  now,  March  17,  1888,  the  demurrer  is  over* 
ruled,  with  leave  to  the  defendant  to  answer  the  bill  within  30  days. 


i^ALHEB  1^.  JOHNSDON. 
{(HrcuU  Court,  IT,  JD.  JfTeio  York.    Harch  19,  1888.> 

1  Patents  fob  Iittbntions— Sash  Balances— PATBNTABinTT—ImrENTioir. 

The  inyention  covered  by  letters  patent  No.  126,061.  of  April  28,  1872,  to 
John  J  Cowell,  for  an  '^improvement  in  sash  balances,  ''relates  to  a  cast  metal 
pulley-box,  and  consists,  in  the  second  claim,  in  forming  the  box  with  two  or 
more  semi-tubular  swellings,  one  at  each  end  of  the  box,  adapted  to  fit  auger- 
holes  bored  in  the  frame  for  inserting  the  box.  HM,  that  the  improvement, 
though  a  ver3' simple  one,  involved  something  more  than  ordinary  mechanical 
skill,  and  that  it  showed  inventive  novelty  in  the  saving  of  time  and  attention 
to  details  called  for  in  the  use  of  prior  devices. 

2.  Same— EviDBNCB  of  iNVEinrvB  Novelty. 

The  fact  that  as  soon  as  a  patented  improvement  was  made  and  introduced, 
its  advantages  over  devices  which  had  preceded  it  became  manifest  at  once, 
an^  it  commended  itself  to  the  public  as  a  practical  and  desirable  imiprove- 
m^nt,  affords  a  safer  criterion  of  inventive  novelty  than  any  subsequent  opin- 
ion of  an  expert  or  intuition  of  a  judge. 

8.  Same— Anticipation— Bt  Pbiok  Patents. 

In  letters  patent  No  64,957,  of  May  21, 1867,  to  Simon  Drum,  the  method  of 
inserting  pulley-boxes  in  the  window  frame  by  making  an  auger-hole  at  each 
end- of  the  proposed  recess,  and  cutting  away  the  intermediate  wood,  is  de- 
scribed, and  the  specifications  set  out  an  oblong  pulley-box  with  rounded 
ends,  the  arch  of  which  would  correspond  with  the  arch  of  the  anger-holes. 
Eeld  not  an  anticipation  of  letters  patent  No.  126,081,  of  April  28, 1872,  to  John 
J.  Cowell,  for  an  ** improvement  in  sash  balances, "  the  essential  feature  of  the 
Cowell  device,  viz.,  the  nemi-tubular  swellings,  being  wanting. 

4.  Same— Infbinobmbnt. 

The  invention  covered  by  the  second  claim  of  letters  patent  No.  136,081,  of 
April  28, 1872.  to  John  J.  Cowell,  for  an  *Mmprovement in  sash  balances,"  re- 
lates to  a  cast  metal  pulley -box,  and  consists  in  forming  the  box  with  two  or 
more  semi-tubular  swellings,  one  at  each  end  of  the  box,  adapted  to  fit  auger- 
holes  bored  in  the  frame  for  inserting  the  box.  The  device  covered  by  letters 
patent  No.  186,869,  of  December  12, 1876,  to  John  Yetterlein,  is  provided  with 
semi-tubular  swellings,  not  only  at  each  end,  like  the  Cowell  box,  but  also 
withintermediate  semi-tubular  swellings  which  practically  connect  with  each 
other.    Meld  an  infringement. 

In  Equity. 

NdKn  Davenport^  for  complainant. 

Eeek  Coweh^  for  respondent. 

•  Wallace,  J.  The  second  claim  of  letters  patent*  granted  to  John  J. 
Cowell,  April  23,  1872,  for  an  "improvement  in  sash  balances,"  is  in 
controversy  in  this  suit.  The  invention  in  question  relates  to  a  cast 
metal  pulley-box,  and  consists  in  forming  the  boz  with  two  or  more 
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semi-tubnlar  swellings,  one  at  each  end  of  the  box,  adapted  to  fit  auger- 
holes  bored  in  the  frame  for  insertingthe  box.  The  specification  points 
out  the  advantages  of  such  a  puUey-box  as  follows: 

"In  inserting  this  casing  In  the  window  frame  it  is  only  necessary  to  bore 
anger-holes  corresponding  with  the  swellings,  and  chip  out  between  the  holes. 
The  swellings  fit  snugly  in  the  anger-holes,  and  it  is  not  necessary  to  cut 
away  wood  neatly  between  the  two  auger-holes,  as  the  sides  of  the  box  are 
less  in  diameter  than  the  diameter  of  the  s  wellings.  The  boxes  can,  by  reason 
oi  this  construction^  be  more  easily  and  cheaply  inserted  in  window  frames, 
and  will  be  held  just  as  securely  and  snugly  in  place  as  if  the  sides  were  more 
neatly  fitted  to  the  wood." 

The  defendant  is  naanufacturing  pulley-boxes  made  conformably  to  a 
patent*  granted  to  John  Vetterlein,  December.  12,  1876.  That  patent 
describes  the  alleged  infringing  device  as  follows: 

^My  improvement  relates  to  the  case,  B,  made  with  an  external  surface 
composed  of  segments  of  cylinders,  G,  at  opposite  sides,  so  placed  that  they  are 
adapted  to  enter  mortises  formed  by  holes  bored  in  wood,  such  holes  inter- 
secting so  that  the  interior  of  the  opening  made  in  the  wood  will  be  corruga- 
tions corresponding  with  the  corrugations  upon  the  surface  of  the  case." 

In  other  worcls»  the  defendant's  devicQ  is  provided  with  semi-tubular 
swellings,  not  only  at  each  end,  like  that  of  Cowell's  pulley-box,  but 
with  the  intermediate  semi-tubulcr  swellings  which  practically  connect 
with  each  other.  When  Cowell  made  his  improvements  in  pulley-boxes 
it  was  customary  to  insert  pulley-boxes  in  the  frame  by  making  an  au- 
ger-hole at  each  end  of  the  proposed  recess,  and  cutting  away  the  inter- 
mediate wood;  and  a  patent'  had  been  granted  to  Simon  Drum,  of  the 
date  of  May  21,  1867,  which  described  this  method  of  inserting  pulley- 
boxes,  and  described  an  oblong  pulley-box  with  rounded  ends,  the  arch 
of  which  would  correspond  with  the  arch  of  the  auger-holes.  The  pul- 
ley-box of  this  patent  did  not,  however,  have  the  semi-tubular  swellings 
of  Cowell's  device.  This  was  the  nearest  approach  in  the  prior  state  of 
the  art  to  the  puUey-box  of  Cowell;  and  Cowell  was  the  first  to  recog- 
nize the  advantage  in  the  saving  of  time  and  attention  to  details  in  in- 
serting pulley-boxes  which  would  result  from  employing  the  peculiar 
form  of  pulley-box  which  his  patent  describes  and  daims.  Cowell's  im- 
provement was  a  very  simple  one,  and  it  is  easy  to  assert  now  that.any 
competent  mechanic  in  that  department  of  industry  could  have  made  it 
by  the  exercise  of  ordinary  mechanical  skill.  Indeed,  it  seems  surpris- 
ing now  that  no  one  had  made  it;  but  no  one  had,  although  many  kinds 
of  pulley-boxes  had  been  made,  and  some  had  been  patented;  and  as  soon 
as  this  one  was  made  and  introduced  its  advantages  were  manifest,  and 
it  commended  itself  to  the  public  as  a  practical  and  desirable  device,  and 
a  better  one  than  those  which  had  preceded  it.  These  circumstances  af- 
ford a  safer  criterion  of  inventive  novelty  than  any  subsequent  opinion 
of  an  expert  or  intuition  of  a  judge*. 

The  defendant  has  appropriated  the  invention  of  the  Cowell  patent, 
and  a  decree  is  therefore  oxdered  for  an  injunction  and  an  accounting. 

v.34F.no.4— 22 


Digitized  &y  Google 


338  VBDEBAL  BEPOBTEB. 

Babcook  &  Wilcox  Co.  v.  Pioneeb  Ibok-Wobeb  et  d. 
{fivreuU  Court,  8.  D.  New  York.    March  22, 1888.) 

1.  Patbnts  fob  Inybntions — Anticifatiok— Steam  Gbnsratobs — LarrsBB 

Patent  No.  90,506. 

In  a  steam  generator  of  that  class  in  which  the  water  is  contained  in  a  series 
of  tubes  inclined  upward  from  the  fire  front,  active  circulation  of  the  water 
is  necessary  to  success  in  making  steam.  The  steam»  therefore,  is  carried  to 
a  chamber  above,  but  in  its  passage  some  water  goes  with  it.  If  this  water  is 
allowed  to  fall  back  towards  the  high  end  of  the  tubes  from  which  the  steam 
comes,  the  circulation  is  impeded.  Crawford  (letiers  patent  Ko.  90,506,  of 
May  25, 1869,  to  Benjamin  Crawford)  made  the  ends  of  the  tubes  to  open  into 
chambers,  called  "boxes, "  which  communicate  with  each  other,  and  the  cham- 
bers at  the  high  end  to*  communicate  with  the  steam-chamber  above.  He 
placed  the  reservoir  of  supply  above,  and  communicating  downward  into  the 
chambers  at  the  lower  end,  and  connected  the  lower  part  of  the  steam-cham- 
ber with  this  reservoir.  This  arrangement  takes  the  water  from  the  steam- 
chamber  to  the  su()ply  and  into  the  circulation  forward,  and  effectually  pre- 
vents the  obstruction  which  it  would  cause  by  being  left  to  take  the  other 
course.  Held  not  anticipated  by  English  letters  patent  Ko.  652.  of  1868,  to  one 
Inglis;  the  water  carried  with  the  steam  into  the  steam-chamber,  or  accu- 
mulated there  by  condensation,  being  liable  in  that  improvement  to  find  its 
way  into  the  chamber  at  the  lower  eiSd  of  the  tubes,  and  to  be  drawn  into  the 
upward  circulation  through  the  tubes  again,  and  to  fall  back  the  other  way. 

2.  Same. 

The  first  two  claims  of  letters  patent  No.  90,606  of  May  25, 1869,  to  Benja- 
min Crawford,  for  an  ** improvement  in  steam  generators"  relate  principally 
to  the  intercommunicating  chambers  or  boxes  at  the  ends  of  the  series  of  tubes 
inclined  upward  from  the  fire  front.  Meld  invalid,  such  communicating  de- 
vices being  old. 
8.  Bamb— Construction  of  Claim. 

The  third  claim  is  for  the  water  reservoir  connected  with  -the  steam-drum, 
''or  other  part,"  in  combination  with  the  inclined  tubes,,  substantially  as  de- 
scribed. Beld  valid,  the  phrase  "or  other  part"  creating  no  uncertaintv  in 
view  of  the  fact  that  the  connection  would  not  be  substantially  as  described 
unless  the  connection  should  be  between  the  water  reservoir  and  the  steam- 
drum,  or  some  other  part  similar  to  the  steam-drum. 
4  Same. 

The  fifth  claim  brings  other  parts  into  a  combination  with  the  same  ar- 
rangement   Held  valid,  so  far  as  it  included  the  third. 
6.  Bamb^Infeinobhent. 

The  steam  generator  of  defendants  had  the  inclined  tubes,  the  communi- 
cating chambers,  and  the  steam-drum  connected  at  the  lower  part  with  the 
water  reservoir.  The  location  of  the  parts,  however,  was  somewhat  differ- 
ent from  that  in  the  third  claim  of  letters  patent  No.  90,506,  of  May  25.  1869. 
to  Benjamin  Crawford,  for  an  "improvement  in  steam  generators,"  but  they 
accomi)li8hed  the  same  thing  by  the  same  means  and  In  the  same  way.  Held 
an  infringement. 

6.  Bame— Lbttebs  Patent  No.  175,54&— Patentabilitt. 

The  first  claim  of  letters  patent  No.  175.548,  of  April  4, 1876,  to  Babcock  & 
Wilcox,  for  an  "improvement  in  sectional  steam  generators,"  is  for  a  tube 
connecting  the  steam>drum  with  other  p&rtB,  and  united  to  them  by  expanded, 
instead  or  screw,  joints.  .  Held,  the  joints  and  their  advantages  being  old, 
that  the  invention  was  not  patentable;  the  only  new  thing  that  was  done  be- 
ing to  use  the  joints  in  the  places  indicated,  and  that  amounting  merely  to  a 
good  selection  from  among  known  joints  and  involving  only  good  workman- 
ship. 

7.  Same— Actions  fob  iNFBiNaBifBNT— Joint  LnrsiNaEBS—CoicPBOiaaB— Stif- 

ULATION. 

The  bill  charged  a  Joint  infringement  by  P.  and  S.,  which  "said  defendants 
are  jointly  concerned  in  and -connected  with,"  by -the  manufacture  by  P.  for 
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.  Bale  by  S.  of  the  patented  article.  Pending  suit  tlie  patent  expired,  and  P. 
settled  by  written  stipalation  under  seal;  the  money  paid  "to  cover  the  costa 
of  complainant  in  tbis  suit  against  P.,  and  all  damages  for  the  infringement 
by  said  P.  of  the  letters  patent  sued  on. "  It  was  also  provided  that  the  8e^ 
tlement  should  not  release  S.,  ''all  such  claims  and  demands  being  expressly 
reserved. "  He^d,  both  P.  and  6.  being  liable  for  all  the  infringement  by  either 
as  maker,  seller,  or  user,  that  the  stipalation  discharged  S.  both  as  to  costa 
and  as  to  damages. 
8.  Same— Pleadings— Amendments  to  Cobrbsfond  to  Pr^of. 

Where  witnesses  have  been  examined  as  to  prior  patents  which  are  mate- 
rial upon  the  question  of  anticipation,  and  which  were  not  set  up  in  the  an- 
swer, nor  formally  put  in  evidence,  but  which  have  been  treated  as  regularly 
*  in  the  case  for  that  purpose,  on  the  argument  and  in  the  consideration  of  the 
cause,  r  motion  made  and  submitted  with  the  case  f6r  the  amendment  of  the 
answer,  and  for  the  allowance  of  the  patents,  as  being  formally  in  evidence, 
will  be  granted  in  order  to  make  the  case  complete. 

In  Equity.  Bill  for  infringement  against  the  Pioneer  Iron-Works  and 
the  Safety  Steam  Generator  Company. 

Samud  R.  Beits  and  Benjamin  F.  Thv/reton,  for  complainants. 

Edward  N.  Dickeraony  Sr.,  and  Edward  N.  Dickereouj  Jr.^  for  respond- 
ent, Safety  Steam  Generator  Company. 

Wheeler,  J.  This  suit  ia  brought  upon  three  patents:  No.  90,506, 
dated  May  25,  1869,  and  granted  to  Benjamin  Crawford,  for  an  improve- 
ment in  steam  generators;  No.  98,490,  dated  January  4,  1870,  and 
granted  to  Griffith,  Wundram,  and  MuUer,  for  an  improvement  in  sec- 
tional steam  generators;  and  No.  175,548,  dated  April  4,  1876,  and 
granted  to  Babcock  and  Wilcox,  for  an  improvement  in  sectional  steam 
genemtors.  On  the  argument  infringement  of  the  first,  second,  third, 
and  fifth  claims  of  tlie  first  and  the  first  claim  of  the  last  is  relied  upon. 
The  first  claim  of  the  last  patent  is  for  a  tube  connecting  the  steam-drtim 
with  other  parts,  and  united  to  them  by  expanded,  instead  of  screw, 
joints.  The  expanded  joint  appears  to  a  slight  extent  to  be  like  a  ball 
and  socket  joint,  and  to  admit  of  small  movements  of  the  parts  without 
causing  a  leak.  Such  a  joint  seems  to  be  peculiarly  useful  in  those  con- 
nections on  account  of  necessary  changes  in  the  relative  position  of  the 
parts  caused  by  expansion  and  contraction  and  otherwise.  But  such 
joints  and  their  advantages  are  conceded  to  have  been  old  and  well  known 
before,  so  that  the  only  new  thing  done  was  to  iise  one  in  this  place. 
This  was  merely  a  good  selection  from  among  known  joints,  and  involved 
good  workmanship,  and  apparently  nothing  more.  It  does  not  seem  U> 
come  up  to  a  patentable  invention.  Railroad  Cb.  v.  Truck  Cb.,  110  U.  S. 
490, 4  Sup.  Ct.  Rep.  220;  Miller  v,  Faree,  116  U.  S.  22, 6  Sup.  Ct.  Rep. 
204.  These  generators  are  of  that  class  in  which  the  water  is  contained 
in  a  series  of  tubes  inclined  upward  from  the  fire  front.  Active  circula- 
tion of  the  water  through  the  heated  parts  of  the  tubes  is  necessary  to 
success  in  making  steam;  and  as  there  is  no  room  for  steam  in  the  tubes 
it  must  be  carried  to  a  chamber  above,  and  some  water  will  go  with  it. 
If  this  water  is  left  to  fall  back  towards  the  high  ends  of  the  tubes  from 
which  the  steam  comes  it  impedes  the  circulation.  Prior  to  Crawford 'a 
invention  there  was  no  arrangement,  so  far  as  has  been  made  to  appear, 
to  compel  it  to  go  to  the  lower  end  of  the  tubes  and  take  its  place  with 
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iv'ater  from  the  supply  in  the  circulation  upward  through  the  tubes  i^in. 
He  made  the  ends  of  the  tubes  to  open  into  chaml^rs,  called  boxes, 
which  communicated  with  one  another,  and  the  chambers  at  the  high 
end  to  communicate  with  the  steam  chamber  above;  and  he  placed  the 
reservoir  of  supply  above,  and  oommunicating  downward  into  the  cham- 
bers at  the  lower  end,  and  connected  the  lower  part  of  the  steam  cham- 
ber with  this  reservoir.  This  arrangement  takes  the  water  from  the 
steam  chamber  to  the  supply,  and  into  the  circulation  forward,  and  ef- 
fectually prevents  the  obstruction  which  it  would  cause  by  being  left  to 
take  the  other  course.  The  invention  described  in  English  letters  pat- 
ent No.  652,  granted  to  one  Inglis,  in  1863,  comes  nearest  to  tiiis  ar- 
rangement of  anything  shown,  as  an  anticipation.  In  that,  as  under- 
stood, the  water  carried  with  the  steam  into  the  steam  chamber,  or  ao- 
oumulated  there  by  condensation,  might  find  its  way  into  the  chamber 
at  the  lower  end  of  the  tubes,  and  be  drawn  into  the  upward  circulation 
through  the  tubes  again,  and  might  fall  back  the  other  way  and  obstruct 
the  circulation.  The  first  two  claims  relate  principally  to  the  boxes 
forming  the  communicating  chambers  at  the  ends  of  the  tubes.  'Such 
communicating  devices  are  shown  to  have  been  known  before.  The  third 
•claim  is  for  the  water  reservoir  connected  with  the  steam-drum,  or  other 
part,  in  combination  with  the  inclined  tubes,  substantially  as  described. 
Some  question  is  made  about  the  exactness  of  this  claim  on  account  of 
the  expression,  "or  other  part."  The  connection  would  not  be  substan- 
tially as  described  unless  the  connection  should  be  between  the  water 
reservoir  and  the  steam-drum,  or  some  other  part  similar  to  the  steam- 
drum.  Therefore  that  is  what  is  understood  by  that  expression,  which, 
with  that  understanding,  creates  no  uncertainty.  That  claim  appears 
to  cover  this  new  arrangement,  and  to  be  valid.  The  fifth  claim  brings 
other  parts  into  a  combination  with  the  same  arrangement,  and  would 
appear  to  be  valid  so  far  as  it  is  included  in  the  third.  The  steam  gen- 
-erator  of  the  defendants  has  the  inclined  tubes,  the  communicating  cham- 
bers, the  steam-drum  connected  at  the  lower  part  with  the  water  reser- 
voir; and  their  description  of  its  operation  in  their  circular  put  in  evi- 
•dence  is  the  same  as  that  mentioned  of  the  invention  of  Crawford.  The 
location  of  the  parts  is  somewhat  different,  but  they  appear  to  accom- 
plish the  same  thing  by  the  same  means  in  substantially  the  same  way, 
and  to  have  thereby  infringed  the  third  claim  of  this  patent.  Whether 
they  infringe  the  fifth  or  not  is  not  material,  for  an  infringement  of  that 
would  be  an  infringement  of  this,  and  the  consequences  of  an  infringe- 
ment are  not  varied,  so  far  as  known  by  the  number  of  claims  infringed. 
This  patent  has  expired,  and  no  occasion  for  an  injunction  against 
further  infringement  of  it  is  made  to  appear.  No  question  of  liability 
-or  relief  is  left,  except  as  to  profits  and  damages.  With  reference  to 
those  the  defendant  Pioneer  Iron-Works  appears  by  written  stipulation 
with  the  orator  under  seal  to  have  settled  with  the  orator  since  the  suit 
ivas  brought,  and  while  it  was  in  readiness  for  final  hearing,  and  to  have 
paid  to  the  orator  $6,600  "in  cash,  to  cover  the  costs  of  the  complainant 
in  this  suit  against  said  Pioneer  Iron- Works,  and  all  damages  for  the  in- 
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tringement  by  the  said  Pioneer  Iron-Works  of  the  letters  patent  sued  on," 
but  "not  to  discharge  or  license  any  parties  who  may  have  used  or  may 
hereafter  use  any  infringing  apparatus  heretofore  or  hereafter  made  by 
the  Pioneer  Iron- Works,  except  as  herein  expressly  stated,  nor  shall  it 
release  the  Safety  Steam  Generator  Company;  all  such  claims  and  de- 
mands being  expressly  reserved."  The  defendant  the  Steam  Generator 
Company  insists  that  this  settlement  is  a  full  answer  to  any  further  daim 
by  the  orator  against  that  company  on  account  of  this  infringement. 
The  bill  charges  a  joint  infringement,  which  "said  defendants  are  jointly 
concerned  in  and  connected  to"  by  the  manufacture  by  the  Pioneer  Iron- 
Works,  for  sale  made  by  the  Safety  Steam  Generator  Company,  of  steam 
generators  containing  each  and  all  of  the  inventions  contained  in  each  and 
all  of  these  letters  patent.  The  answer  denies  all  infringement.  The 
evid^ce  meagerly  shows  that  the  generators  of  the  defendants  contain 
the  invention  of  this  third  daim*  The  infringement  of  a  patent  is  in  the 
nature  of  a  trespass  upon  the  exclusive  rights  of  the  owner  of  the  patent 
secured  by  it,  for  which  an  action  would  lie  at  common  law.  Bull.  N. 
P.  75,  The  action  would  be  an  action  on  the  case,  as  for  a  tort,  in  which 
all  who  participate  are  principals,  and  for  which  they  are  jointly  and  sev- 
erally liable  for  the  whole.  1  Chit.  PI.  141;  2  Greenl.  Ev.  §  487.  This 
is  the  form  of  action  mentioned  in  the  statutes.  Rev.  St.  U.  S.  §  4919; 
Moore  v.  Manh,  7  Wall.  615;  Mowry  v.  Whitney,  14  Wall.  620;  Co.  litt. 
§  376,  laid  down  this: 

"Abo  if  two  men  doe  a  trespasse  to  another,  who  releases  to  one  of  them  by 
his  deed  all  actions  personalis,  and  notwithstanding  sueth  an  action  of  trespasse 
against  the  other,  the  defendant  may  wel  shew  that  the  trespasse  was  done  by 
him,  and  by  another,  his  fellow,  and  that  the  pJaintife  by  his  deed  (which  he 
sheweth  forth)  released  to  his  fellow  all  actions  personals,  and  demand  the 
judgment,  &c.,  and  yet  such  deed  belongeth  to  his  fellow,  and  not  to  him." 

This  seems  to  be  good  law  to  this  day.  2  Greenl,  Ev.  §  80;  Ecutmanr. 
Granty  84  Vt.  387.  A  plaintiff  is  entitled  to  but  one  satisfaction  of  his 
•cause  of  action,  whether  but  one.  or  many  may  be  liable,  or  whatevier  the 
form  of  action  may  be.  fhweU  v.  J^rrert,  2  Saund.  48a;  LovfQoy  v.  Mvfr^ 
ray,  8  Wall.  !•  If  the  damages  are  actually  paid  by  one,  that  is  a  suffi- 
cient satisfaction  for  all.  If  such  payment  is  acknowledged  by  deed,  the 
actual  consideration  cannot  be  inquired  into.  If  the  plaintiff  had  brought 
«uit  against  the  Pioneer  Iron- Works  alone,  on  the  proofs  in  this  case,  as 
here  understood  and  considered,  judgment  would  have  been  recovered 
for  all  the  infringement  involved.  After  the  satisfaction  of  such  judg- 
ment no  action  could  be  maintained  against  the  Safety  Steam  Generator 
-Company  for  the  same  infringement,  because  the  plaintiff  would  be  fully 
satisfied  for  that.  The  infringement  by  one  is  the  same  as  that  by  the 
other;  and  when  satisfaction  is  made  for  that,  the  whole  is  satisfied. 
The  payment  and  acknowledgment  of  it  cover  all  damages  for  the  in- 
fringement by  the  Pioneer  Iron- Works,  and  that  includes  all  the  infringe- 
ment involved  in  this  case,  and  covers  all  damages  for  it.  The  agree- 
ment expressly  provides  that  the  Safety  Steam  Generator  Company  shall 
not  be  released,  but,  whether  released  or  not,  the  orator  has  no  unsatis- 
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fied  daim  to  recover  upon  against  that  company.  This  case  diflfers  in 
this  respect  from  Ohawberlin  v.  Murphy^  41  Vt.  110,  where  part  satisfac- 
tion was  received  from  some  of  the  defendants,  and  they  were  discharged 
without  affecting  the  liability  of  the  others  for  the  residue.  There  the 
payment  waa  received  for  but  a  part,  and  the  rest  of  the  cause  of  action 
was  expressly  reserved.  Here  tie  payment  is  received  for  all  the  dam- 
ages, and  only  the  liability  of  the  other  defendant,  so  far  as  this  case  is 
concerned,  is  reserved.  That  liability  was  reduced  to  nothing  when  all 
the  damages  were  paid. 

The  orator  urges  that  the  recovery  of  damages  from  a  manufacturer  for 
infringement  does  not  relieve  a  seller  or  user,  afterwards,  from  liability, 
and  that  even  the  recovery  of  damages  from  a  seller  would  not  relieve  a 
subsequent  user;  and  argues  from  these  premises  that  the  Safety  Steam 
Generator  Company  is  or  may  be  liable  beyond  the  Pioneer  Iron- Works. 
BirdaeU  v.  Shalid,  112  U.  S.  485,  6  Sup.  Ct.  Rep.  244.  But  as  this 
case  now  stands,  both  of  the  defendants  were  liable  for  all  the  infringe- 
ment by  either  as  maker,  seller,  or  user,  and  all.  the  damages  for  all  of 
this  have  been  paid.  Nothing  is  left  in  that  or  any  other  view  which 
has  been  presented  or  suggested  itself.  This  result  may  not  have  been, 
and  probably  was  not,  intended  by  the  orator  and  the  Pioneer  Iron- 
Works,  in  doing  what  they  did;  still  the  conclusion  that  such  is  the 
legal  effect  of  it  seems  to  be  unavoidable.  As  there  is  no  relief  to  which 
the  orator  appears  to  be  entitled  against  the  Safety  Steam  Generator  Com- 
pany, the  bill  must  be  dismissed  as  to  that  company. 

This  conclusion  would  have  rendered  any  inquiry  into  the  original 
liability  of  that- company  unnecessary  but  for  the  question  of  costs. 
There  are  no  costs  for  which  one  defendant  was  liable  that  the  other  was 
not,  that  are  made  to  appear.  All  the  costs  for  which  one  defendant 
was  liable  are  paid.  There  are  none  for  which  the  other  was  liable  re- 
maining to  be  recovered  or  paid.  But  bothr.were  liable  for  costs,  and 
neither  was  entitled  to  any,  as  the  case  has  turned,  when  the  costs  were 
incurred.  For  that  reason  neither  has  ever  become  entitled  to  costs. 
The  stipulation  provides  for  an  injunction  against  the  Pioneer  Iron- 
Works. 

Witnesses  appear  to  have  been  examined  as  to  some  prior  patents 
which  are  material  as  to  questions  of  anticipation,  and  which  were  not 
set  up  in  the  answer,  nor  formally  put  in  evidence,  but  have  been  treated 
as  regularly  in  the  case  for  that  purpose  on  the  argument  and  in  the 
consideration  of  the  case.  Motion  was  made,  and  submitted  with  the 
case,  for  the  amendment  of  the  answer,  and  the  allowance  of  these  pat- 
ents as  being  formally  in  evidence.  That  motion  is  granted  to  make  the 
case  complete.  I 

Let  an  order  be  entered  for  the  amendment  of  the  answer,  anl  the  al- 
lowance of  these  patents  in  evidence;  and  let  a  decree  be  enteret  for  an 
injunction  against  the  Pioneer  Iron- Works,  according  to  stipuki  on,  and 
dismissing  the  bill  as  to  the  Safety  Steam  Generator  Company,  without 
costs,  and  without  prejudice  to  tiie  validity  of  the  third  claii  i  of  the 
Crawford  patent. 
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The  Dora. 
MooBB  a  ail. V.  The  Dora*    Hope  L^s.  Co.i;.  Same.    Cosulicb 

9.  SaM£« 

lIHstriot  Court,  R,  D.  LouUiana.    Vixj  35, 1887,) 

1.  Shipping— Bottomry  and  Respondentia— What  Constitutes. 

The  master  of  a  ship,  having  need  of  money  in  a  foreign  pbrt,  executed  two 
instruments  to  secure  loans,  the  tenor  of  which  was  that  the  master,  for  nec- 
essary disbursements  of  the  vessel,  pledged  the  vessel  and  freight  for  the  pay- 
ment of  the  amount  expressed,  to  be  made  10  days  after  the  arrival  of  the  ves- 
sel at  the  port  of  destination,  any  other  draft  or  obligation  to  be  secondary. 
Except  by  implication  there  was  no  renunciation  of  me  claim  for  repayment 
of  the  loan,  unless  the  ship  arrived  at  her  port  of  destination.  Held,  that  these 
instruments  had  the  force  and  validity  of  bottomry  bonds. 
8.  Same— Rank— As  between  Bonds  on  Same  Vessel. 

In  a  question  as  to  the  rank  of  two  bottomry  bonds  upon  the  same  ship,  the 
fact  appeared  to  be  that  the  obligations,  though  dated  one  one  day,  and  the 
other  the  next  day,  were  for  moneys  expended  during  the  same  period  and  to 
relieve  the  same  necessity.  EM,  that  since  the  priority  must  be  determined 
according  to  the  tieceasity  at  the  time  of  the  advances,  and  these  advances 
were  contemporaneous,  and  furnished  relief  from  the  same  wants,  the  obliga- 
tions must  rank  as  of  the  same  date. 
8.  Same— Adyances  bt  Ship's  Agent  for  General  Average. 

A  ship  made  Jettison  of  part  of  her  cargo,  and  upon  her  arrival  in  a  foreign 
port  was  libeled  and  sold.    HM,  that  the  claims  of  the  agents  of  the  ship  for 
money  advanced  in  payment  of  her  part  of  the  general  average  should  be  paid 
out  ox  the  proceeds  of  the  sale,  before  the  bottomry  bonds. 
4.  Save— Nature  o9  Agents'  Lien. 

The  lien  of  a  ship's  agents  in  a  foreign  port  for  money  advanced  in  pay- 
ment of  ^er  part  of  a  general  average  arising  out  of  a  jettison  of  part  of  the 
cargo  is  a  lien  enforceable  by  a  proceeding  %n  rem  in  admiralty. 
6.  Same— Expenses  in  Pbeparino  Ship  for  Sale. 

A  ship  deviated  from  her  course,  and,  after  makine  Jettison  of  part  of  her 
cargo,  reached  a  foreign  port.  Held  that,  upon  a  libel  and  sale  of  the  vessel, 
a  claim  of  the  ship's  agents  for  money  advanced  for  the  preservation  of  the 
ship  after  she  reached  the  harbor,  and  after  she  was  condemned,  to  place  her 
in  a  condition  where  she  could  be  sold  as  ft  condemned  vessel,  should  be  first 
paid,  before  the  bottomry  bonds. 

In  Admiralty. 

E.  W,  HuntdngUm,  for  J.  &  C.  Moore  &  Co, 
H.  Denisj  for  Hope  Ins.  Co.  and  claimantB. 
7.  /•  Semmea^  for  S.  A.  Cosulich. 

Billings,  J.  These  three  causes,  consolidated  and  tried  as  one,  pre- 
seot  the  following  state  of  facts:  On  the  10th  and  11th  days  of  March, 
1886,  the  Austrian  ship  Dora  was  at  Pensacokj  Ka.,  laden  for  a  voy- 
age to  Genoa,  Italy,  with  a  cargo  of  lumber.  Having  need  of  money 
for  disbursements,  and  being  without  funds,  the  master,  made  and  deliv- 
ered two  instruments, — the  one,  for  6,000  francs,  on  March  10th;  and 
the  other,  for  617  pounds  sterling,  upon  March  11th.  The  tenor  of  these 
instruments  was  that  the  master,  for  necessary  disbursements  of  the  ves- 
sel, pledged  the  vessel  and  freight  for  the  payment  of  the  amount,  ex^ 
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pressed  to  be  made  10  days  after  the  arrival  of  the  vessel  at  the  port  or 
destination,  any  other  draft  or  obligation  to  be  secondary.  On  March 
14th  the  vessel  set  sail  on  her  voyage,  and  proceeded  to  sea.  She  en- 
countered rough  weather,  and  sprung  aleak.  The  master,  after  consulta- 
tion with  the  other  officers,- to  save  the  vessel  and  the  residue  of  the  cargo, 
caused  a  jettison  to  be  made  of  a  portion  of  the  lumber,  and,  for  safety 
of  life,  vessel,  and  cargo,  determined  to  and  did  turn  aside  from  his  voy- 
age, and  seek  New  Orleans  as  a  port  of  refuge,  at  which  port  she  arrived 
on  March  24th.  On  same  day  the  Austrian  consul  appointed  surveyors, 
who  on  29th  made  an  examination,  and  ordered  cargo  to  be  unladen,  to- 
allow  of  further  survey.  The  cargo  was  unloaded  between  March  31st 
and  April  22d.  On  April  29th  the  surveyors  recommended  that  the  ves- 
sel be  condemned  and  sold.  The  master  was  about  to  have  the  vessel 
sold,  when,  on  May  18th.  the  libel  in  the  first  of  the  causes  was  filed. 
Upon  her  arrival  the  vessel  had  been  placed  in  the  hands  of  J.  A.  Cosulich. 
&  Co.,  who  had  made  the  disbursements,  and  afterwards  libeled  her  in 
the  third  suit.  These  libelants  knew  the  owner  of  the  vessel,  and  that 
he  was  a  man  of  wealth.  There  is  no  other  evidence  that  the  disburse- 
ments were  not  made  upon  their  reliance  upon  the  vessel  and  the  cargo- 
for  the  amounts  respectively  required  for  them.  Messrs.  Cosuli.  j  &  Co. 
advanced  in  all  the  sum  of  $3,206.88.  A  general  average  was  adjusted 
of  the  loss  arising  by  the  jettison,  and  the  expenditures  at  this  the  port 
of  refuge;  and  for  the  part  of  this  loss  and  these  expenditures,  put  by 
the  adjustment  upon  the  ship,  claim  is  made  by  Cosulich  &  Co.  upon  the- 
vessel  and  its  proceeds.  The  vessel  was  sold,  and  brought  $2,400,  which 
is  in  the  registry  of  the  court.  The  questions  are  as  to  the  validity  and 
priority  of  these  alleged  claims  upon  the  ship. 

First.  What  is  the  character  of  those  two  hypothecations  made  at  Pen- 
sacola?  The  proctors  for  those  who  hold  them  contend  that  they  are 
bottomry  instruments.  Bottomry  is  defined  to  be  a  maritime  contract 
by  which  a  ship  (or  bottom)  is  hypothecated  in  security  for  money  bor- 
rowed for  the  purposes  of  her  voyage,  under  the  condition  that,  if  the  ship- 
arrive  at  the  port  of  her  destination,  the  borrower,  personally,  as  well  as 
the  ship,  shall  be  liable  for  the  repayment  of  the  loan,  together  with  such 
premium  thereon  as  may  have  been  agreed  on;  but  that,  if  the  ship  be 
lost,  the  lender  shall  have  no  claim  against  the  borrower,  either  for  the 
sum  advanced  or  the  premium,  (which  is  often  termed  "maritime  inter- 
est," since  it  may  be  fixed  without  necessary  limit  from  the  legal  rate  of 
interest  in  the  country  where  the  loan  is  made,  or  where  it  is  to  be  paid.> 
The  earlier  bottomry  contracts  were  executed  under  seal,  and  contained 
a  special  clause  renouncing  all  daim  for  repayment  of  the  loan,  unless 
the  ship  arrived  at  her  port  of  destination.  The  later  usage  has  dis- 
pensed with  the  seal. 

As  to  the  absence  of  the  old  clause  of  renunciation  of  claim  of  repay- 
ment unless  the  ship  arrived:    In  Simonds  v.  Hodgson,  3  Barn.  &  Adol. 
50,  the  court  of  king's  bench,  presided  over  by  Lord  Tenterden,  C.  J.^ 
'  reversing  the  judgment  of  the  common  pleas,  (6  Bing.  114,)  held  thai 
where  from  the- whole  instrument  it  was  manifest  that  the  lender  takes^ 
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^pon  himself  the  peril  of  the  voyage,  the  instrnment  is  one  of  bottomry. 
In  The  Ndaon^  1  Hagg.  Adm.  169,  Lord  Stowell  held  that  when  the. 
instrument  simply  provided  that  "the  money  was  to  be  paid  at  a  certain 
time  after  the  arrival  of  the  ship  at  her  port;"  that  that  was  a  sufficient 
description  of  a  sea  risk,  and  made  the  instrument  one  of  bottomry.  I 
consider  it  to  be  settled  by  authority  that  these  instruments  have  the 
validity  and  force  of  bottomry  bonds. 

Sec(md.  As  to  their  rank  with  reference  to  each  other.  The  fact  ap- 
pears to  be  that  those  obligations,  though  dated  one  one  day,  and  the 
other  the  next  day,  were  for  moneys  expended  during  the  same  period, 
and  to  relieve  the  same  necessity  of  the  ship.  In  The  Virgin^  8  Pet.  551, 
the  court  say,  it  is  the  practice  to  execute  the  bond  after  the  money  has 
been  furnished  on  an  agreement  for  a  bottomry,  as  the  precise  amount 
•cannot  sooner  be  ascertained.  It  is  settled  law  that  the  holder  of  a  bot- 
tomry bond  must  show  that  there  was  a  necessity  for  the  hypothecation, 
and  that  a  bottomry  bond  may  be  good  for  a  portion  of  the  loan,  and  bad 
for  another  portion.  It  would  follow  that  the  priority  must  be  deter- 
mined according  to  the  necessity  at  the  time  of  the  advances,  and,  as  the 
advances  were  contemporaneous,  and  for  a  single  necessity,  the  obliga- 
tions must  rank  as  of  the  same  date. 

Third.  There  remains  the  question  as  to  the  rank  of  these  bonds  con- 
sidered as  one  obligation,  and  the  claims  of  Cosulich  &  Co.  for  their  ad- 
vances at  this  port.  A  study  of  the  elements  and  grounds  of  the  appor- 
tionment made  by  the  adjusters  shows  this:  That  before  the  case  came 
into  the  hands  of  the  proctors  for  the  ship's  agents  at  this  port,  they  had 
caused  a  general  average  to  be  made,  to  which  the  owners  of  the  cargo 
had  submitted,  and  their  proportion  of  which  they  had  paid.  There  is 
a  further  question  as  to  expenditures  in  this  port  by  the  ship's  agents, 
not  included  in  the  general  average,  amounting  to  $346.31.  I  shall 
first  consider  the  question  as  if  the  lien  upon  the  proceeds  of  the  ship 
arose  from  a  general  average.  The  elements  which  make  up  the  total 
which  isapportioned  are:  $128.40,  valueof  the  cargo  jettisoned;  $193.34, 
the  value  of  the  yawl  and  tackle  of  the  ship  thrown  overboard  and  de- 
stroyed to  save  cargo;  and  upwards  of  $6,000,  expended  by  the  ship's 
agents  here.  This  total  is  apportioned  upon  cargo  valued  at  $8,686.40, 
and  one-half  value  of  vessel,  making  $1,884.17.  So  that  the  chief  ques- 
tion strictly  is  as  to  the  right  to  enforce  a  lien  against  the  bottomry  ob- 
ligations arising  from  expenditures  made  by  the  ship  through  its  agents 
in  a  foreign  port,  a  large  portion  of  which  has  been  satisfied  by  the  own- 
ers of  the  cargo.  As  to  the  amount  of  the  cargo  jettisoned,  the  question 
is  as  to  the  validity  and  effect  of  a  general  average  ias  against  the  bot- 
tomry holders.  The  general  doctrine  as  laid  down  by  the  text  writers, 
and  as  concurred  in  by  the  judges,  is  that  money  loaned  upon  bottomry 
is  not  affected  by  average  or  salvage.  This  language  has  led  to  some 
perplexity.  In  Oologaardt  v.  The  Anna,  in  the  United  States  district  court 
in  Rhode  Island,  reported  in  9  Amer.  Law  Reg.  (N.  S.)  475,  the  court, 
4ifter  stating  four  reasons  in  favor  of  the  claim  of  the  libelants,  which  was 
for  the  enforcement  of  a  claim  for  bottomry  money  against  a  general  av- 
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erage,  maintains  libelant's  claim.  But  I  think  it  fair  to  infer  that  the 
court  held  that  no  general  average  cotild  operate  against  bottomry.  But 
this  case  stands  alone  as  an  express  adjudication  of  that  conclusion.  In 
Cargo  ex  (roiam,  Brown  &  L.  (1863-65)  p.  184,  the  court  interpreted 
this  often-quoted  maxim  as  to  bottomry  obligations  not  being  liable  to 
average,  and  held  it  was  true  only  as  between  the  owner  of  the  thing  hy* 
potbecated  and  the  owner  of  the  bottomry  bond;  but  that,  as  between 
the  holder  of  the  bottomry  bond  and  those  whose  lien  arises  in  respect 
of  services  by  which  the  thing  hypothecated  had  been  benefited,  this 
maxim  did  not  hold.  This  case  maintained  the  li6n  arising  from  a  gen* 
eral  average  for  rescuing  a  portion  of  the  cargo  against  the  ship  and  rest 
of  the  cargo,  as  having  a  priority  over  a  former  responeZenfia.  There  caii 
be  no  doubt  but  that  this  last  decision  is  based  upon  a  correct  appreda^ 
tion  of  the  subject  of  maritime  liens,  and  is  correct.  In  (hpt  v.  Dock 
Cb.,  10  Fed.  Rep.  142, 144,  is  given  the  reason  for  maritime  liens  upon 
ships,  as  follows: 

"The  ship  and  all  things  pertainint^  to  it  are.  In  the  law  of  admiralty,  so  &r 
as  moneyed  responsibility  is  concerned,  clothed  with  personality.  Those  who 
repair  her,  or  loan  money  upon  her,  or  equip  or  man  her,  or  who  work  for 
her,  those  who  are  inj  tired  by  her,  and  those  who  save  her,  may  look  to  her  for 
judgment  as  the  debtor.  The  reason  for  this  is  that  ships  are  often  distant 
far  from  home  and  their  owners,  and  commerce  was  vastly  facilitated,  and 
the  interest  of  all  concerned  therein  vastly  promoted,  by  their  being  endowed 
by  law  with  the  attributes  or  faculties  of  a  personal  debtor.  This  reason  is 
the  origin  of  the  whole  doctrine  of  maritime  liens;  and  by  this  reason  mari- 
time liens  are  to  be  ascertained  and  measured  and  ranked." 

Whoever  lends  money  upon  a  bottomry  obligation  for  the  ordinary 
transactions  of  her  voyage,  has  a  lien  upon  the  vessel  which  outranks  all 
lienholders,  save  the  mariners  for  their  ivages.  But  where  maritime  serv* 
ices  or  sacrifices  or  expenditures  are  rendered  necessary  which  carry  with 
them  maritime  liens,  the  holder  of  the  bottomry  bond,  like  any  other  mort- 
gagee or  pledgee,  has  his  conditional  interest  burdened  precisely  as  if  he 
were  to  that  extent  an  owner.  Indeed,  the  bottomry  holder  can  be  no 
more  than  absolute  owner,  so  far  as  third  persons  are  concerned.  To  hold 
any  more  restricted  doctrine  would  prejudice  the  interests  of  the  bottomry 
holder  himself.  It  is  for  his  interest  as  well  as  for  that  of  all  other  ab- 
solute or  conditional  owners  that  the  whole  should  be  saved  by  a  sacri- 
fice of  a  part,  and  that  the  whole  thus  saved  should  contribute  to  make 
good  the  sacrifice,  and  that  salvors  and  all  others  who  render  benefits 
which  save  or  render  available  the  bottom  pledged  to  him,  should  have 
a  lien  upon  that  bottom,  even  against  him.  See  Williams  &  B.  Adm. 
Jur.  64,  65;  and  Macl.  Shipp.  702-705.  I  think  that,  upon  reason  and 
authority,  the  general  average  should  be  paid  before  the  bottomry  bonds. 
The  transactions  out  of  which  the  general  average  arose  were  subsequent 
to  these  bonds,  and  aided  in  providing  and  making  available  the  bottom 
which  these  bonds  contingently  represented. 

But  it  is  urged  by  the  learned  proctors  for  the  bottomry  that  the  gen- 
eral average  does  not  carry  with  it  any  maritime  lien  which  can  subject 
the  ship  to  admiralty  jurisdiction.     It  will  be  conceded  that  all  jurists 
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havei  held  that  the  general  average  carried  with  it  a  lien,  either  at  com- 
mon law  or  in  admiralty.  Those  who,  under  certain  circumstances, 
have  denied  that  it  constituted  a  privilege  enforceable  in  the  courts  of  ad- 
imiralty  have  admitted  that  it  gave  a  lien  which  was  good  in  the  common* 
law  courts.  This  would  be  sufficient  to  dispose  of  this  point  in  favor  of 
ithe  claimants  as  to  the  jettison  and  later  disbursements.  The  three  con- 
solidated cases  may  be  treated  as  one  case  initiated  by  the  bottomry 
holders,  and,  the  rea  being  in  the  possession  of  the  court,  the  lienhold- 
ers  other  than  those  of  an  admiralty  character  might  be  decreed  to  be 
satisfied  out  of  the  rea  or  its  proceeds.  This  is  the  point  decided  in 
The  LoUatoanna,  21  Wall.  558,  581,  582.  But  the  weight  of  authority 
is  in  favor  of  the  general  average  in  this  case  carrying  with  it  such  a 
lien  as  would  of  itself  give  and  maintain  admiralty  jurisdiction.  It 
would  be  idle  to  review  all  the  cases  in  which  the  question  has  been 
passed  upon.  It  may  be  said  that  in  England  this  lien  is  treated 
as  purely  of  a  common-law  character;  while  the  weight  of  American  au- 
thorities is  decidedly  in  favor  of  its  carrying  an  admiralty  lien  capable 
of  being  enforced  in  a  proceeding  in  rem  in  a  court  of  admiralty.  Nor  is 
it  necessary  to  examine  the  earlier  decisions  in  the  United  States  supreme 
court  bearing  upon  this  subject,  because  this  precise  question  was  pre- 
sented to  that  court  in  Nenwwra  v.  Vance^  19  How.  162,  171.  It  was 
there  held  that  the  owner  of  a  cargo  jettisoned  has  a  maritime  lien  on 
the  vessel  for  the  contributory  share  due  from  the  vessel  on  an  adjust- 
ment of  a  general  average,  which  lien  may  be  enforced  by  a  proceeding 
ia.rem  in  the  admiralty. 

Lastly,  as  to  the  claim  of  Cosulich  &  Co.  for  the  $362  expended  bv 
them  as  the  ship's  agents,  after  she  was  brought  into  this  port,  and  whicn 
was  not  included  in  the  general  average.  For  the  most  part,  or  to  the 
extent  of  a  great  part,  these  expenditures  were  made  for  the  preservation 
of  the  ship,  and,  after  she  was  condemned,  to  place  her  in  a  condition 
where  she  could  be  sold  as  a  condemned  vessel.  They  were  therefore 
expenditures  made  in  a  foreign^rt,  which  tended  directly  to  enable  the 
bottomry-men  to  realize  out  of  the  vessel  in  a  port  where  she  had  to  be 
sold.  Those  which  are  valid  against  the  ship  rank  before  the  bottomry 
holders,  precisely  as  would  the  expenses  of  an  auctioneer  in  making  the 
sale;  they  were  a  necessity  or  there  could  have  been  no  realizing  out  of 
the  vessel  for  the  bondholder.  There  is  a  series  of  cases  in  which  the 
supreme  court  of  the  United  States  have  defined  the  liens  of  those  who 
expend  moneys  upon  ships  in  foreign  parts,  which,  in  their  own  lan- 
guage, have  '*had  the  effect  to  place  these  liens  upon  a  more  substantial 
footing."  Those  decisions  maintain  the  general  doctrine  that  expendi- 
ture which  benefits  the  re$  creates  a  lien.  These  cases  are  The  Orape- 
Shot,  9  Wall.  129;  The  Luiu,  10  Wall.  192;  ,ne  PatapscOy  13  Wall.  329; 
3%6  Emily  Souder^  17  Wall.  666.  Those  cases  also  dispose  of  the  point 
taken  that,  because  the  parties  making  the  expenditures  know  the  owners, 
Imd  know  them  to  be  persons  of  wealth,  that  therefore  they  gave  the  credit 
to  the  owners,  and  not  to  the  ship;  for  they  hold,  among  other  proposi- 
tions, (Potopaco,  13  WaU.  334,)  that  the  burden  of  displacing  the  lien 
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from  the  vessel,,  where  expenditures  were  necessary,  was  upon  tiie  claim- 
ants.  In  that  case  the  charge  upon  the  books  of  the  libelants  was  against 
the  owner  personally,  and  still  the  court  held  the  credit  was  given  to  the 
vessel.  The  conclusion  is  that  Cosulich  &  Co.  must  first  be  paid  the 
amount  adjusted  by  the  general  average  as  the  contributory  share  of  the 
vessel's  loss  and  expense,  viz.,  $1,808.40,  and  for  such  portion  of  the 
expenditures  of  $346  as  were  necessary  in  order  to  preserve  the  vessel, 
(and  to  ascertain  these  items  there  may  be  a  reference.)  The  balance  of 
the  proceeds  must  go  to  the  holders  of  the  two  bottomry  obligations  pro- 
rata. 


The  Dora. 


MooRB  ef.  at.  v.  Ths  Dora.    Hope  Ikb.  Co.  9.  Same.    Cosuuch  v. 

Sams. 

lOireuit  Court,  B.  D.  Louisiana.    February  25, 1888.) 
Mabitimb  Liens— Priorities— Advahcbs  to  Pat  Sbambk's  Wages— Bottomrt 

BOIIDS. 

An  Austrian  ship  boTind  from  Pensacola,  Fla.,  to  Genoa,  Italy,  deviated 
from  her  course,  and,  arriving  at  New  Orleans,  was  libeled  and  seized.  Two- 
of  the  libels  were  for  bottomry  bonds,  and  a  third  for  money  advanced  for  the 
payment  of  mariners'  wages.  Eeld,  that  the  money  advanced  by  third  libel- 
ant for  such  payment  having  been  so  used,  he  acquired  a  lien  or  equal  rank 
with  that  extinguished,  and  Bis  claim  ranked  above  the  bottomry  bonds. 

In  Admiralty.     On  appeal  from  district  court. 
See  The  Dora^  arUe^  843. 
E.  W.  Huntington,  for  J,  &  C.  Moore  &  Co. 
H.  Deni8y  for  Hope  Ins.  Co.  and  claimants, 
r.  J.  Semmea,  for  S,  A.  Cosulich.       • 

Pardee,  J.  The  elaborate  opinion  given  in  these  cases  by  Judge  Bil- 
lings satisfactorily  settles  all  the  questions  considered.  There  remains^ 
however,  to  be  disposed  of  a  claim  of  S.  Cosulich  &  Co.,  of  $1,208.30, 
alleged  to  have  been  paid  to  Uie  captain  of  the  Dora  to  pay  seamen's 
wages.  In  the  account  attached  to  the  libel  made  up  May  21,  1886, 
and  indorsed,  "Approved,  M.  Premuda,  Master,"  the  said  item  ischaiged 
as  follows:  "P'd  cash  to  captain  to  pay  oflf  the  ship's  crew  for  provisions^ 
etc.,  $1,208.80.'*  The  claim  is  supported  by  the  evidence  of  Cj^sulich 
that  he  paid  aU  the  sums  of  money  specified  in  his  bill,  and  by 
dence  of  Capt.  Premuda,  who  says:  ^^ Question,  I  find  an  item  in 
sulich's  bill  for  $1,208,  for  paying  provisions  and  expenses?  ineioer. 
Yes,  sir.  That  is  right.  Q.  Did  you  expend  that  money  for  tl  it  pur- 
pose? A.  YeSy  sir."  On  the  first  submission  of  the  case,  this 
the  evidence  in  relation  to  the  said  item.  Subsequently  the  evid  jnce  of 
Capt.  Premuda  was  taken  under  commission,  and  he  then  testi£  »  that 
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of  fhe  item  11,208.80  nothing  was  for  provisions;  $1,150  was  for  wages 
and  $58.80  was  for  expenses;  of  the  sum  for  wages  $990  accrued  before 
the  Dora  left  Pensacola,  and  $160  accrued  after  the  ship  was  condemned, 
and  before  the  sale.  On  cross-examination,  the  captain  further  says: 
"The  wages  were  due  the  crew  for  about  five  months'  services — from  No- 
vember 2,  1885,  to  March  17,  1886,  which  is  the. date  on  which  the 
ship  deviated  from  her  course;  also  from  April  29,  1886,  the  day  when 
the  ship  was  condemned  at  New  Orleans,  to  the  29th  day  of  May,  1886^ 
when  she  was  sold.  At  different  times  (luring  the  month  of  May,  part 
of  the  crew  was  paid  and  discharged;  the  aggr^ate  of  the  wages  paid  to 
these  men  were  $160,  explained  this:  Mate,  $30  per  month;  boatswain, 
$26  per  month;  oook,  $22  per  month;  14  sailors,  together,  $206  per 
month;  petty  expenses,  $58.80.''  Answered  from  private  memorandiun 
book,  which  cannot  be  annexed  to  answer.  "The  names  of  such  persons 
paid  out  of  the  said.$l,208.30,  so  far  as  I  can  furnish,  are  as  follows: 
MaUj  Giovanni  Amandick,  Lussinpleolo;  &oateuxzm,Carcich,  ofChimebi; 
eookj  Dargonis,  Dalmatia.  I  do  not  know  the  names  and  places  of  res- 
idence of  the  fourteen  sailors.  According  to  custom  I  took  no  receipt. '^ 
There  is  no  conflicting  evidence.  The  showing  thus  made,  while  indefi- 
nite as  to.  many  particulars,  establishes  without  contradiction  that,  when 
the  Dora  was  in  the  port  of  New  Orleans,  there  was  owing  to  her  crew 
for  wages  the  sum  of  $1,150;  $990  of  which  accrued  before  the  date  of 
the  bottomry  bonds  sued  on,  and  $160  of  which  accrued  just  before  and 
just  after  the  seizure  was  made  in  this  case.  These  wages  were  paid  by 
the  moneys  advanced  for  the  purpose  by  Cosulich  &  Co. 

By  the  maritime  law  seamen's  wages  constitute  a  lien  on  the  ship  of 
the  highest  rank.  This  lien  is  preferred  to,  and  ranks,  liens  arising  under 
bottomry  bonds.  See  Fland.  Mar.  Law,  §  282;  The  Charles  Carter^  4 
Cranch,  828;  The  Virgm^  8  Pet.  553.  Where  funds  are  advanced  to  the 
master  of  and  on  the  credit  of  a  ship,  for  the  purpose  of  paying  ofi^  mari- 
time liens,  and  the  funds  are  so  applied,  the  lender  acquires  a  lien  of 
equal  rank  and  standing  to  those  extinguished  with  the  funds  so  ad- 
vanced. See  The  Ermly  Souder,  17  Wall.  666;  The  Lulu,  10  Wall.  192; 
hmrance  Go.  v.  Baring,  20  Wall.  159;  The  Guiding  Star,  9  Fed.  Rep.  521. 
As  it  is  established  in  this  case  that  Cosulich  <&  Go.  advanced  these  moneys 
in  a  foreign  port,  on  the  credit  of  the  ship,  and  they  were  applied  to  the 
extinguishment  of  mariners'  wages,  which  are  proved  to  have  been  due, 
and  which,  as  has  been  seen,  constituted  a  lien  prior  to  the  lien  of  the 
bottomry  bonds,  it  seems  clear,  under  the  authorities  aforesaid,  and 
many  others  that  could  be  cited,  that  Cosulich  &  Co.'s  claim  should  be 
declared  a  lien  prior  in  rank  to  the  bottomry  bonds;  in  fact  prior  to  any 
and  all  the  claims  made  in  this  case. 

The  only  answer  is  that  the  specific  amount  of  wages  due  each  sea- 
man, and  his  time  of  service  and  discharge,  do  not  appear  in  the  evi- 
dence, and  the  absence  of  such  specific  evidence  throws  suspicion  and 
doubt  on  the  claim.  I  have  considered  this,  and  to  that  end  have  quoted 
.  herein  the  entire  evidence  on  the  subject,  and  the  result,  to  my  mind, 
is  that  too  much  is  proved  for  the  court  to  ignore  on  suspicions  unsup- 
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ported  by  any  evidence.  It  is  apparent  that  the  wages  of  the  seamen, 
as  claimed,  were  due  and  owing,  unless  they  were  paid  from  the  moneys 
advanced  on  bottomry  at  Pensacola;  and,  if  they  were  paid  from  those 
moneys,  then  it  was  a  fact  which  the  libelant  could  and  should  have 
shown  by  evidence.  It  is  proper  to  notice  that  the  advance  of  moneys 
on  bottomry  bonds,  and  the  application  of  the  same  to  the  necessities  of 
the  ship,  is  only  established  by  the  evidence  of  the  captain,  and  that 
only  in  a  general  way,  and  without  naming  a  single  creditor,  or  giving 
a  single  voucher.  There  is  no  reason  that  the  master's  undisputed  evi- 
dence should  be  taken  in  the  one  case,  and  wholly  rejected  in  the  other. 
The  decree  to  be  entered  will  conform  to  the  opinion  of  Judge  Bil- 
lings on  all  the  questions  discussed  by  him,  and  with  this  opinion  on 
the  daim  of  Cosulich  &  Co.  for  moneys  advanced  to  pay  wages. 


The  Thomas  Melvili^.^ 

WiNDMXTLLEB  d  ol.  V.  ThE  ThOMAS  MeLVILLB. 

Levy  et  al.  v.  Sams. 
(Circuit  Court,  5.  D.  New  York.    March  16, 1888.) 

.  Admhialtt— Appeal— Review. 

The  action  of  the  district  court  in  refusing  to  consider  damage  to  a  cargo  of 
prunes  from  coal-dust,  because  not  properly  pleaded,  is  subject  to  review  on 
appeal  to  the  circuit  court. 

b  Same— Amendment  on  Appeal. 

The  libel  to  recover  for  damage  to  a  shipment  of  prunes  charged  an  unsafe 
and  unseaworthy  coodition  of  the  vessel,  so  that  her  decks  leaked,  and  also 
want  of  proper  care,  insufficient  dunnage,  and  improper  stowage.  The  main 
damage  was  caused  by  sea  water,  but  some  of  the  cases  had  been  penetrated 
by  coal-dust.  This  last  element  of  damage  was  not  referred  to  in  the  libel. 
It  came  up,  however.  In  dealing  with  insurers,  and  some  few  questions  were 
asked  about  it  in  libelant's  depositions,  but  it  was  not  insisted  upon  until  the 
trial,  more  than  three  years  after  the  arrival  of  the  ship,  and  long  after  re- 
spondent's, depositions  nad  been  concluded,  and  the  goods  had  been  sold  and 
taken  away  beyond  the  reach  of  examination.  Reld,  that  libelant  was  not  en- 
titled to  file  a  new  or  amended  libel  in  the  circuit  court  on  appeal,  under  rules 
of  the  circuit  court.  Southern  district  of  New  York,  No.  181,  providing  for 
the  exhibition,  without  leave,  of  ''new  allegations, "  eta 

L  Same— Stbiking  New  Allegations  fbom  the  Files. 

Rules  of  the  circuit  court.  Southern  district  of  New  York,  No.  180,  provides 
that  if  the  appellee  shall  have  any  cause  to  show  why  new  allegations  (filed 
without  leave,  under  rule  No.  131)  or  proofs  should  not  be  offered,  or  new  re- 
lief praved  on  the  appeal,  he  shall  give  four  days*  notice  thereof,  •  •  • 
and  such  cause  shall  be  shown  within  the  first  two  days  of  the  term;  otherwise 
the  appeal  shall  be  allowed  according  to  its  terms. "  Held,  that  the  circuit 
court  had  power  under  the  rule  to  strike  the  *'new  allegations"  from  the  filet 
on  motion. 

Appeal  from  district  court. 
1  Aflltming ni^ed.  Rep.  481 
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In  Admiralty.     On  motion  to  strike  amended  libels. 

Libels  to  recover  damages  to  a  cargo  of  prunes  shipped  by  the  libelants 
on  board  the  Thomas  Melville,  at  Trieste.  The  main  damage  was  caused 
by  sea  water,  but  a  portion  of  the  packages  had  coal^ust  on  the  outside, 
which  seems  to  have  penetrated  some  of  the  cases.  This  latter  element 
of  damage  was  not  referred  to  in  either  libel  as  a  separate  cause  of  action. 
Some  reference  was  made  to  it  in  dealing  with  the  insurers,  and  a  few 
questions  asked  about  it  in  libelant's  depositions  taken  in  1883,  but  it 
was  not  set  up  as  a  distinct  claim  until  the  trial,  more  than  three  years 
after  the  arrival  of  the  ship,  long  after  respondent's  depositions  had  been 
completed,  and  the  goods  had  been  sold  and  taken  away  beyond  the  reach 
of  examination.  The  district  court  refused  to  allow  the  libels  to  be 
amended  so  as  to  include  this  cause  of  action.  There  was  a  decree  dis- 
missing both  libels  with  costs,  and  libelants  took  this  appeal.  See  31 
Fed.  Rep.  486. 

John  Berry  and  WUcox^  Adams  &  Macklin^  for  appellants. 

E.  B.  Conver8f  for  appellee. 

Lacombb,  J.  If  the  district  court  erred  in  not  considering  the  coal- 
dust  damage  as  not  properly  pleaded,  such  error  may  be  reviewed  in  this 
court  upon  appeal.  If  the  appellant  wishes  to  put  himself  in  a  better 
position  by  amending  his  pleading,  the  same  reasons  which  induced  the 
district  court  to  refuse  him  such  leave  seem,  upon  examination  of  the 
affidavits  and  papers,  sufficient  to  induce  this  court  to  deny  him  that 
relief.  He  has  filed  an  amended,  or,  as  he  calls  it,  a  "new"  libel,  with- 
out leave,  under  rule  131,  which  provides  that  "if  new  all^ations  are  to 
be  made  *  *  *  in  this  court,  then  the  libelant  *  *  *  shall  ex- 
hibit in  this  court  a  libel,  on  oath,  within  ten  days,  to  which  the  ad- 
verse party  shall,  in  twenty  days,  answer  on  oath,  subject  in  each  case 
to  extension;  *  »  *  and  on  default  the  court  will  make"  a  proper 
order  for  the  final  disposition  of  the  case.  Appellee  moves  to  strike  this 
libel  from  the  files.  In  support  of  his  motion  he  refers  to  rule  130, 
which  provides  that  if  the  appellee  "shall  have  any  cause  to  show  why 
new  allegations  or  proofs  should  not  be  offered,  or  new  relief  prayed 
on  the  appeal,  he  shall  give  four  days'  notice  thereof,  *  *  *  and 
such  cause  shall  be  shown  within  the  first  two  days  of  the  term;  other- 
wise the  appeal  shall  be  allowed  according  to  its  terms."  Upon  the  mer- 
its this  court  is  satisfied  that  good  cause  is  shown  against  there  being 
now  presented  any  new  allegations  as  to  the  damage  from  coal-dust.  It 
is  true  that  no  leave  is  asked  to  present  new  allegations,  and  that  rule  130 
does  not  expressly  provide  for  striking  the  new  libel  from  the  files,  but 
it  woul<l  be  a  senseless  practice  which  would  incumber  the  case  on  ap- 
peal with  all^ations  which  the  court  would  not  consider  upon  the  argu- 
ment. In  the  absence,  therefore,  of  any  authority, — and  none  is  cited, 
— ^holding  that  this  court  may  not  strike  the  amended  or  new  libel  from 
the  fileSi  the  motion  is  granted. 
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The  Brothers  Apap.^ 

Zaccabo  4;.  The  Brothers  Apap. 

(DUirici  Court,  B.  B.  New  York.    February  17,  188a) 

Haritimb  L1EK8— Erforcbxskt— Unbatibfied  Judomekt  in  State  Court. 
A  judgment  recovered  in  a  state  court  against  a  master  for  the  value  of  sup- 
plies furnished  a  vessel,  and  which  remains  unsatisfied,  is  no  bar  to  the  en- 
forcement in  admiralty  of  the  lien  upon  the  vessel  for  such  supplies. 

In  Admiralty. 

Jchn  A.  Anderson^  for  libelant. 

UUOf  Ruebeamen  &  Hubhe^  for  claimants. 

Benedict,  J.  This  is  an  action  in  rem  to  enforce  against  a  foreign 
vessel  a  lien  for  certain  supplies  furnished  to  the  vessel  in  the  port  of 
New  York.  The  furnishing  of  the  supplies  is  proved,  and  there  is  no 
sufficient  proof  to  warrant  the  finding  that  they  were  famished  on  a  per- 
sonal credit  alone.  The  only  question  in  the  case  arises  out  of  the  fact 
that  prior  to  instituting  this  proceeding  the  libelant  brought  suit  against 
the  master  of  the  vessel  in  a  state  court  for  these  same  supplies,  in  which 
action  he  recovered  a  judgment  against  the  master,  but  of  which  judg- 
ment he  has  been  unable  to  obtain  any  satisfaction.  The  contention  on 
the  part  of  the  claimant  is  that  the  libelant  lost  his  lien  upon  the  ship 
by  suing  the  master  as  he  did.  I  cannot  agree  with  the  claimai^t  in  this 
contention.  Upon  principle,  it  seems  to  me  that  in  cases  where  a  lien 
upon  the  ship  arises,  and  also  a  personal  liability  on  the  part  of  the 
master  and  the  owner  as  well,  the  creditor  must  be  allowed  to  pursue 
each  of  these  remedies  in  succession,  until  he  obtains  satisfaction  of  his 
debt.  That  he  should  be  able  to  do  this  seems  to  me  to  be  the  reason 
why  these  several  remedies  are  given  by  law.  Surely  the  value  of  the 
rule  will  be  largely  diniinished  if  it  be  held  that  a  futile  attempt  to  en- 
force the  master's  personal  liability  deprives  the  creditor  of  the  benefit 
of  the  ship's  liability.  The  case  of  The  Bengal^  1  Swab.  468,  and  The 
John  cmd  Mary,  Id.  471,  are  directly  in  point,  and  adverse  to  the  conten- 
tion of  the  claimant.  Judge  Story  has  somewhere  remarked  to  the  same 
effect,  but  I  cannot  now  find  the  case.  No  adjudged  case  in  this  coun- 
try has  been  called  to  my  attention,  except  the  case  of  The  SvxxUoWj  1 
Bond,  189,  which  seemshard  ly  in  point.  There  the  creditor  had^elected 
to  enforce  a  lien  given  by  the  state  law. 

Let  the  libelant  have  a  decree  for  the  amount  of  the  bill,  with  Interest 
and  costs. 

^Reported  by  Edward  G.  Benedlot,  Biq.,  of  the  New  York  bar. 
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Bakeb  V.  United  States. 

(Oirouit  Court,  D.  Caiffamia.    March  6, 1888.) 

CouBZS^JuBisDiCTiON  — Claims  aoainst  Uhited  States  —  Sukvbting  Con- 
thacjts. 

The  act  of  Congress  March  8, 1887,  (24  St.  605.)  provides  that  where  the  amount 
in  controversy  is  between  $1,000  and  $10,000  the  circuit  courts  shall  have  con- 
current jurisdiction  with  the  court  of  claims  of  **  all  claims  *  *  *  founded 
upon  *  •  *  any  law  of  congress,  *  «  •  or  upon  any  contract,  express 
ox  implied,  with  the  government  of  the  United  States,"  etc.;  ** claims  which 
have  heretofore  been  rejected  or  reported  on  adversely  by  any  court,  depart- 
ment, or  commission  authorized  to  hear  and  determine  the  same"  being  ex- 
cepted. The  complaint  upon  a  surveying  contract  set  out  that  the  surveyor 
general  of  California  had  approved  the  field-notes,  and  certified  them,  as  well 
as  the  performance  of  the  work,  but  that  before  he  forwarded  his  report  to 
Washington,  D.  C,  he  was  instructed  by  the  commissioner  of  the  general 
land -office  to  proceed  no  further  in  the  matter.  Under  the  terms  of  the  agree- 
ment, this  report  should  have  gone  to  the  said  commissioner,  and,  if  approved 
by  him,  been  then  referred  to  the  auditor  for  final  allowance  and  payment. 
Held,  on  demurrer  to  complaint,  that  the  claim  had  not  been  "heretofore  re- 
jected or  reported  on  adversely, "  within  the  m'eanlng  of  the  act,  and  that  the 
circuit  court,  sitting  in  California,  had  Jurisdiction,  the  amount  sued  for  be- 
ing between  $1,000  and  $10,000. 

At  Law.     On  demurrer  to  complaint. 

A.  P.  Van  Duzer,  for  plaintiflF. 

J.  C.  Carey  J  U.  S.  Atty.,  for  defendant. 

Sawyer,  J.,  (praUy.')  This  is  a  suit  on  one  of  these  surveying  con- 
tracts,— a  civil  suit  to  recover  the  amount  due  on  one  of  these  contracts, — 
the  persons  connected  with  which  are  under  indictment  in  this  court  for 
conspiring  to  defraud  the  government.  The  point  is  made  and  urged, 
that  the  court  has  no  jurisdiction,  for  the  reason  that  this  particular 
claim  has  already  been  passed  upon  by  the  land  department  at  Washing- 
ton, and  rejected;  and  that  it  so  appears  upon  the  face  of  the  complaint. 
I  do  not  so  read  it.  The  contract  is  set  out  in  full,  and  in  connection 
with  the  other  allegations  in  the  complaint,  I  think,  a  good  cause  of  ac- 
tion is  stated.  The  objection  made  to  the  jurisdiction  is,  that  the  case 
stated  is  not  within  the  terms  of  the  act,  as  it  appears  to  have  been  con- 
sidered and  rejected  by  the  proper  department. 

The  act  of  March  3, 1887,  conferred  jurisdiction  on  the  court  of  claims 
to  hear  and  determine "  all  claims  *  *  *  founded  upon  *  *  * 
any  law  of  congress,  *  *  *  or  upon  any  contract,  express  or  im- 
plied, with  the  government  of  the  United  States,"  etc.,  provided  nothing' 
in  the  act  shall  be  construed  to  give  jurisdiction  to  hear  and  determine 
"claims  which  have  heretofore  been  rejected,  or  reported  on  adversely  by 
any  court,  department,  or  commission  authorized  to  hear  and  detennine 
the  same."  24  St.  505.  Section  3  gives  concurrent  jurisdiction  to  the 
circuit  courts  over  all  such  claims  wherein  the  amount  claimed  exceeds 
$1,000,  and  is  less  than  $10,000.  I  am  not  fully  satisfied  what  the  ex- 
ception as  to  a  determination  or  reporting  against  by  a  department  is  in- 
v.34F.no.6— 23 
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tended  to  embrace.  But  giving  the  provision  its  broadest  signification, 
it  only  extends  to  claims  "heretofore"  acted  upon  and  rejected  by  the 
department,  that  is  to  say,  before  the  passage  of  the  act;  and  that  does 
not  include  the  contract  set  out  in  the  complaint  in  this  action.  The 
complaint  does  not  say  that  the  claim  has  been  passed  upon  by  the  de- 
partment at  Washington,  and  rejected.  The  surveyor  general  was,  ac- 
cording to  the  contract,  to  approve  and  certify  to  the  field-notes,  and 
certify  to  the  amount  due,  and  then  his  approval  and  certificate  were  to 
be  sent  to  Washington,  where  it  was  to  be  considered  by  the  commis- 
sioner of  the  general  land-office  for  his  approval,  and  then  referred  to 
the  auditor  for  final  allowance  and  payment,  so  that  the  auditor  was  the 
man  to  finally  pass  upon  the  claim.  The  averments  are  that  the  sur- 
veyor general  approved  and  certified  to  the  field-notes  in  the  proper 
mode, — had  approved  the  field-notes;  certified  that  the  work  was  per- 
formed in  accordance  with  the  contract,  and  that  the  plaintiff  is  entitled 
to  his  money;  but  that  before  he  forwarded  his  report  to  Washington, 
he  received  orders  from  the  commissioner  of  the  general  land-office  not 
to  take  any  further  action  in  it,  or  to  report  it  to  Washington,  That  in 
consequence  of  these  positive  and  distinct  orders,  it  had  never  been  for- 
warded to  Washington,  consequently  the  department  at  Washington 
whose  duty  it  was  to  pass  upon  the  claim  never  did  consider  and  pass 
upon  it,  and  it  never  was  determined  or  rejected.  On  the  contrary,  by 
the  action  of  the  commissioner,  consideration  was  prevented,  and  it  was 
not  determined  or  rejected  by  the  proper  department  before  the  passage 
of  the  act  or  at  any  time.  I  do  not  think  it  comes  within  the  proviso, 
that  excluded  from  jurisdiction  claims '' heretofore"  determined  or  rejected 
by  the  department,  giving  the  statute  the  broadest  signification.  I  do 
not  think  it  comes  within  the  purview  of  that  prohibitory  clause,  and 
the  complaint  states  a  good  cause  of  action  over  which  the  court  has  ju- 
risdiction. 
The  demurrer  must  therefore  be  overruled,  and  it  is  so  ordered. 


Perbin  v.  United  States. 
{(HrcuU  Court,  D.  CaJAfomAa,    March  6, 1888.) 
At  Law.    On  demurrer  to  complaint. 

Sawter,  J.,  {orallyJ)  The  plaintiff  in  this  case  is  one  of  the  parties^  al80» 
embraced  in  the  indictments.  He  sets  out  two  contracts  similar  to  that  set 
out  in  Baker's  Case,  ante,  853,  and  they  do  not  appear  to  have  been  passed 
upon  by  the  department.  One  of  them  is  stated  to  have  been  approved  by 
Surveyor  General  Browo,  and  the  other  by  Surveyor  General  Hammond,  but 
it  does  not  appear  that  the  department  ever  determined  or  passed  upon  either 
or  reported  against  them.  The  allegation  is  such  as  to  make  out  a  good  cause 
of  action,  and  the  same  order  will  be  made  in  this  case  as  in  the  other. 

The  demurrer  will.be  overruled,  with  leave  to  answer  in  80  days. 
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Pbicb  d  m.  V.  HuNTBB  d  oL^ 
iPireutt  Ckmrt,  B.  D.  P&nruylvania.    February  8, 1888.) 

1.  Taxation— Taxablb  Pbopbbty—Tbustb— Statutes— Repeal. 

The  PennsylTania  statute  of  April  22, 1846,  (P.  L.  486.)  which  imposes  a  tax 
of  three  mills  "upon  all  property,  real  or  personal,  (not  taxed  under  existing 
laws,)  held,  owned,  used,  or  invested  by  any  person,  company,  or  corporation, 
in  trust  for  the  use,  benefit,  or  advantage  of  any  other  person,  company,  oi 
corporation, "  was  not  repealed  bv  the  act  of  1879  and  its  supplements,  passed 
in  1881  and  1885.  in  so  far  as  it  relates  to  property  in  Pennsylvania,  held  by  a 
Pennsylvania  corporation  in  trust  for  non-residents  of  the  state.  The  assess- 
ment of  such  a  tax  upon  property  so  held  is  within  the  literal  scope  of  the 
act  22d  April,  1846. 

9w  Same- Non-Rbsident  Benbficiabies. 

A  state  has  the  power  to  tax  property  within  its  boundaries  held  by  a  resi- 
dent trustee  for  a  non-resident  cestui  que  trusU 

In  Equity. 

Richard  L.  Aahhurstj  Angdo  T.  Fredey^  Rcndomd  Eoans^  WSliam  Heiiry 
Rarde,  and  12.  0.  McMurtnSf  for  complainants. 
Rufua  E.  Shapley  and  Wm.  8.  Kirkpatride,  Atty.  Gen.,  for  respondents. 

McKennan,  J.  The  prayer  of  this  bill  is  for  an  injunction  to  restrain 
the  payment  or  collection,  by  John  Hunter,  receiver  of  taxes,  and  the 
other  defendants,  of  a  tax  ostensibly  imposed  by  the  laws  of  Pennsyl- 
vania upon  mortgages  for  about  $200,000,  held  by  the  Philadelphia 
Trust  &  Safe  Deposit  <fe  Insurance  Company,  a  Pennsylvania  corporation, 
for  the  benefit  of  Mrs.  Price,  one  of  the  complainants,  and  a  non-resident 
of  the  state  of  Pennsylvania.  Two  questions  are  involved  in  the  case, 
upon  the  decision  of  which  its  result  depends:  First.  Is  the  tax  com- 
plained of  authorized  by  the  laws  of  the  state?  Second.  If  it  is,  has  the 
slate  the  power  to  impose  it? 

1.  It  is  conceded  by  the  counsel  of  the  defendants  that  the  tax  is  im- 
posed by  the  Pennsylvania  statute  of  April  22, 1846,  (P.  L.  486,)  and  un- 
less that  act  is  in  force  and  covers  it,  it  has  no  warrant  elsewhere.  That  act 
subjects  to  a  tax  of  three  mills  "all  property,  real  or  personal,  (not  taxed 
under  existing  laws,)  held,  owned,  used,  or  invested  by  any  person,  com- 
pany, or  corporation,''  in  trust  for  the  use,  benefit,  or  advantage  of  any 
other  person,  company,  or  corporation."  Ai^ument  or  comment  cannot 
make  the  import  of  this  act  any  clearer  than  is  expressed  in  its  own  un- 
ambiguous and  comprehensive  phraseology.  It  incontestably  enacts  that 
all  property  held  by  a  trustee  in  the  state,  for  the  benefit  of  another,  shall 
be  subject  to  the  tax  imposed,  irrespective  of  the  domicile  of  the  benefi- 
ciary. But  it  is  urged  that  this  act  is  repealed  by  the  act  of  1879  and  its 
supplements,  passed  in  1881  and  1885.  This,  however,  is  not  so.  Those 
a^ts  repeal  former  acts  in  so  far  only  as  their  provisions  are  inconsistent 
with  those  of  previous  acts.  While  some  of  the  provisions  of  the  act 
of  1846  are  changed  by  these  subsequent  acts,  the  tax  here  involved  'i 

>  Reported  by  C.  Berkeley  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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not  referred  to,  and  hence  is  undisturbed.  We  are  therefore  of  opinion 
that  the  act  of  1846  is  still  in  force  so  far  as  it  relates  to  the  tax  com- 
plained of,  and  that  the  assessment  of  this  tax  is  within  its  literal  scope. 
2.  Has  the  state  the  power  to  impose  this  tax?  In  several  of  the  state 
supreme  courts  this  qjuestion  has  been  the  subject  of  consideration,  and 
it  has  uniformly  held  that  property  is  taxable  by  the  states  as  against 
the  trustee  at  his  place  of  residence,  where  the  cestuis  que  irustmt  are  non- 
residents. '  People  V.  Assessors,  40  N,  Y.  154;  Latr<Ae  v.  BaUimore^  19 
Md.  13;  (Min  v.  Hall,  21  Vt.  162;  Dorr  v.  Boston,  6  Gray,  181.  In 
Pennsylvania,  since  the  act  of  1846,  the  decisions  of  the  supreme  court 
a.re  of  similar  effect.  Thus,  in  Borough  of  Carlisle  v.  Marshall^  86  Pa.  St. 
,  401,  where  the  cestuis  que  tnistent  were  non-residents,  and  the  trustee  a 
resident  of  the  state,  the  court  declares  that  the  fiind  in  the  hands  of  the 
trustee  was  taxable  for  state  purposes  at  his  place  of  residence  under  the 
act  of  1846.  See,  also,  West  Chester  v.  Darlington,  88  Pa.  St.  157.  In 
the  supreme  court  of  the  United  States  no  case  has  been  decided  involv- 
ing the  question  presented  here.  Correlative  questions  have  arisen,  and 
have  been  adjudicated,  but  they  do  not  furnish  any  authoritative  guide 
to  the  determination  of  this  case.  Staie  Tax  on  ForeigvrHdd  Bonds  OaseSy 
15  Wall.  800,  is  the  leading  case  of  its  class.  By  a  law  of  the  state  of 
Pennsylvania,  a  tax  was  imposed  upon  bonds  issued  by  a  Pennsylvania 
railroad  corporation,  and  held  and  owned  by  non-residents.  It  is  to  be 
noticed  that  the  legal  and  beneficial  ownership  of  the  subject  of  taxation 
were  both  in  another  state  than  Pennsylvania,  determinable  by  the  resi- 
dence of  each  owner,  and  hence  was  beyond  the  jurisdiction  of  the  latter. 
The  court  held  that  the  law  was  invalid,  as  impairing  the  obligation  of 
the  contract,  between  the  corporation  and  its  creditors,  and  that  as  the 
skus  of  the  property  taxed  was  outside  the  state,  it  was  beyond  her  juris- 
diction. Speaking  of  the  power  of  taxation,  the  court  say:  ^'It  may 
touch  property  in  every  shape, — in  its  natural  condition,  in  its  manufact- 
ured form,  and  in  its  various  transmutations.  It  may  touch  business 
in  the  almost  infinite  forms  in  which  it  is  conducted, — ^in  professions,  in 
commerce,  in  manufactures,  and  in  transportation.  Unless  restrained  by 
provisions  of  the  federal  constitution,  the  power  of  the  mode,  form,  and 
extent  of  taxation  is  unlimited,  when  the  subjects  to  which  it  applies 
are  within  her  jurisdiction."  In  the  present  case,  the  trust  property  in 
question  was  transferred  to  the  trustee,  a  Pennsylvania  corporation,  by 
two  deeds  of  trust,  and  by  the  will  of  Samuel  Harlan,  to  be  held  for  the 
benefit  of  his  daughter,  Mrs.  Price,  during  life,  and  then  to  be  paid  to 
her  appointees  or  to  her  children.  The  legal  title  and  ownership  of  the 
property  wa^r  thus  vested  in  the  trust  company,  and  is  under  its  control, 
subject  only  \o  the  terms  of  the  trust.  The  trustee  is  domiciled  in  Penn- 
sylvania, as  a  creature  of  its  law,  and  hence  the  s^us  of  the  property  is 
in  that  state,  where  the  trustee  resides.  It  is  thus  in  their  own  jurisdic- 
tion, and  within  the  rea^b  of  her  taxing  power. 
The  bill  is  dismis^df.at  the  costs  of  the  complainants. 
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PuLLicAN  Palagb  Gab  Go«  V.  Centbal  Tbansp.  Co.^ 
{Oircuil  Court,  E.  L,  Pennsylvania.    March  2, 1888.) 

!•  Injuhction— Against  Proceedinghi  at  Law. 

Eqaity  will  not  interfere  by  injonction  to  restrain  proceedings  at  law wben 
all  tne  matters  of  defense  are  as  available  at  law  as  m  equity,  althoogti  com- 
plicated and  more  difScult  of  presentation. 

9    Acx^ouNTiNa— Between  Pabtzes  not  Holding  Fiduoiabt  Relations  to 
Each  Other— Evidence. 

In  an  action  between  parties  not  holding  a  fldnciary  relation  towards  each 
other,  based  upon  a  right  to  au  account  of  receipts  and  expenditures,  the  de- 
fendant cannot  be  called  upon  to  produce  vouchers  or  furnish  a  detailed  state- 
ment. 

In  Equity. 

The  complainant's  bill  was  for  an  injunction  to  restrain  the  defend- 
ant from  prosecuting  at  law  a  suit  began  by  it  against  the  complainant 
to  recover  rent  reserved  in  a  lease  executed  by  them  in  1870.  Upon  a 
motion  for  an  injunction  the  court  dismissed  the  bill. 

Edward  S.  Ishanij  George  F.  Edmwndsj  Sainvd  Didcson^  and  Richard  C. 
DaJty  for  complainants. 

John  O.  John9m^  for  defendant. 

Bradley,  Justice.  Upon  the  renewed  application  for  an  injunction 
in  this  case  we  do  not  think  that  any  new  facts  are  presented  which 
should  induce  us  to  change  the  conclusion  formerly  reached,  to-wit,  that 
the  injunction  should  be  denied  as  r^ards  the  action  brought  for  rent 
accruing  prior  to  the  1st  day  of  July,  1886,  when  the  complainants  gave 
notice  of  their  election  to  determine  the  lease  and  contract  of  1870.  The 
ground  of  relief  set  up  in  the  biU  is  that  when,  at  the  expiration  of  the 
contract  with  the  Pennsylvania  Railroad  Company,  in  January,  1886, 
the  complainants  contemplated  giving  notice  of  their  election  to  termi- 
nate the  lease,  in  view  of  the  reduction  of  net  revenues  below  the 
amount  of  the  rent  reserved,  the  defendants,  through  their  agents,  in- 
duced and  persuaded  the  complainants  to  adopt  the  other  alternative  of 
paying  them  an  equitable  sum  or  share  of  the  net  revenues  that  might 
be  realized,  and  as  should  be  agreed  upon;  and  that  the  complainants 
consented  to  this,  and  acted  upon  that  understanding  in  concluding  a 
new  contract  with  the  Pennsylvania  Railroad  Company.  The  complaiiv- 
ants  contend  that,  after  this  arrangement  had  been  gone  into,  it  was  in- 
equitable and  unjust  for  the  defendants  to  claim  and  sue  for  the  original 
rent.  This  ground  was  insisted  upon  on  the  former  motion,  but  it  is 
contended  that  since  then  the  facts  have  been  more  fully  elicited  by  the 
proofs,  and  that  it  has  been  shown  that  the  complainants  actually  gave 
notice  to  terminate  the  lease,  but  wOfe  induced  to  withdraw  it,  and  to 
proceed  upon  the  other  alternative.  Though  this  is  not  the  way  in 
which  the  case  is  presented  in  the  bill,  we  do  not  see  that  it  makes 'any 

^Reported  by  C. .Berkeley  Taylor,  Esq.,  of  the  Philadelphia  bar« 
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material  difference  in  the  case  as  far  as  the  application  for  an  injunction 
is  concerned.  If  the  facts  contended  for  are  a  good  ground  for  relief  at 
all,  they  are  as  available  as  a  defense  at  law  as  in  equity.  They  are  set 
up  for  the  purpose  of  showing  that  the  condition  subsequent  created  by 
the  eighth  article  of  the  lease,  the  purpose  of  which  was  to  cause  the  cov- 
enant to  pay  $264,000  per  annum  to  cea3e,  has  been  accomplished. 
Proof  that  that  condition  has  been  accomplished  would  be  a  legal  defense 
to  the  action.  Whether  the  pleadings  in  the  action  are  adapted  to  the 
introduction  of  this  kind  of  proof,  we  do  not  know.  That  makes  no  dif- 
ference in  reference  to  this  application.  If  the  pleadings  are  defective, 
and  the  time  for  amendment  has  not  expired,  the  proper  amendments 
can  be  supplied.  The  difficulty  of  proving  the  fact  that  the  net  revenues 
are  less  than  $264,000  a  year  on  account  of  the  complication  of  the  mat- 
ters involved,  we  do  not  regard  as,  by  any  means,  such  a9  to  draw  the 
case  into  equity.  It  is  not  a  question  of  account  arising  upon  a  fiduciary 
relation,  and  does  not  involve  the  principles  of  such  an  account.  It  is 
necessary,  it  is  true,  for  the  complainants  to  show  by  their  receipts  and 
expenses  that  their  net  revenues  are  less  than  $264,000,  but  that  may  be 
done  by  a  mode  of  proof  very  far  short  of  that  required  from  a  trustee 
or  agent  in  rendering  an  account  to  his  beneficiary  or  principal.  We 
do  not  suppose  that  the  defendants  would  be  entitled  to  call  for  vouch- 
ers, or  to  be  furnished  with  a  detailed  statement. 
The  motion  must  be  denied. 


Pascjlult  V*  Cochran. 
{CHrcuU  Court,  D.  Delaware.    March  2, 1888.) 

1.  Mortgages— Recitals— Ck)NCLXJ8iyENE88. 

A  mortgage  on  land  in  Delaware,  given  as  additional  security  for  the  pnr* 
chase  price  of  land  in  Maryland,  was  dated  July  28, 1871,  and  recited  that  the 
deed  from  the  vendor  and  the  purchase-money  mortgage  bore  date  both,  and 
were  delivered  both,  on  that  day.  Held,  on  Dill  to  foreclose  titie  Delaware 
mortgage,  that  the  recital  as  to  dates  was  not  conclusive,  and,  it  being  shown 
'  that  both  mortgages  and  the  deed  were  delivered,  all  three  simultaneously, 
August  5,  1871,  parol  evidence  was  admissible  to  show  that  the  three  instru- 
ments formed  one  transaction. 

8.  Deed— Op  Baroain  and  Sale— Oinssiow  op  Bargainee- Constructioh. 
In  Delaware,  where  the  common  mode*  of  assurance  is  a  deed  of  bargain 
and  sale  operating  under  the  statute  of  uses,  the  words  in  a  deed,  "bargains 
and  sells  unto  the  sole  and  separate  use  of  the  said  P.,  ^  will  be  construed,  in 
equity,  when  the  intention  of  the  parties  is  clear,  to  mean  '^bargains  and  sells 
unto  P.,  and  to  the  only  proper  use  and  behoof  of  the  said  P.;"  and  such  a 
4eed  will  be  reformed  to  carry  that  intention  into  effect. 

8.  Vendor  and  Vendee— Surety  por  Vendee- Release  by  New  Contraot.  • 
A  deed,  which  contained  the  usual  covenant  for  "further  assurances,"  re- 
cited that  grantors'  title  was  under  a  certain  will  and  proceedings  in  partition 
in  orphans'  court.  As  security  for  the  purchase  money  a  mortgage  was  taken 
on  the  land;  and,  as  security  for  that  mortgage,  the  purchasers  father  gave 
a  mortgage  on  other  land  of  his  own.  After  the  deed  and  mortgages  were 
delivered,  it  wae  discovered  that  the  orphans'  court  had  ho  Jurisdiction  t» 
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make  the  allotment  under  the  win.  The^  vendors,  who  had  aright  to  the  fee* 
Bimple  in  the  land,  and  who  had  made  no  intentional  misrepresentations, 
thereupon,  of  their  own  motion,  secured  quitclaims  from  all  interested,  and 
made  the  purchaser  a  good  title.  Held,  on  bill  to  foreclose  the  mortgage  from 
the  father,  that  the  father's  obligation  as  surety  was  not  discharged,  it  not 
being  made  to  appear  that  he  had  suffered  any  loss  or  injury,  and  the  execu- 
tion of  the  "further  assurance **  not  constituting  a  new  contract. 

4.  Same— FoRBOLOBCfiB  op  PuBOHABB-MoiirBT  MOBTaAGB— Appointmlbnt  of  Rb- 

CBIVBB. 

The  maimer  of  a  mortgage  given  as  additional  security  for  the  payment  of  a 

gurchase-money  mortgage  is  not  discharged  by  the  fact  that  a  receiver  has 
een  appointed  in  the  suit  to  foreclose  the  purchase-money  mortgage  at  the 
instance  of  the  mortgagee,  and  with  the  consent  of  the  purchaser;  such  an 
appointment  not  changing  the  title  to  or  creating  any  lien  upon  the  land,  or 
giving  any  advantage  or  priority  to  the  mortgagee. 

5.  Saub— Dbfregiation  m  Valub  of  Lakd. 

A  serious  depreciation  in  the  value  of  land  after  the  time  of  its  purchase, 
the  vendor  and  vendee  having  bargained  on  equal  terms.  In  the  absence  of 
proof  of  fraud,  misrepresentation,  or  concealment  of  any  material  fact  on  the 
part  of  the  vendor,  by  which  the  purchaser  was  beirayed  into  an  unfortu- 
nate speculation,  will  not  diBcharj2:e  the  surety  of  the  latter. 

In  Equity.     Bill  to  foreclose  a  mortgage. 

Philip  F.  Thomas  and  Wm.  0.  Spruancej  for  complainant. 

Alexander  B.  Cooper  and  Qeorgt  Gray^  for  respondent, 

Wales,  J.  This  is  a  suit  to  foreclose  a  mortgage  given  by  William 
A.  Cochran,  the  defendant,  to  Catharine  H.  Pascault,  the  complainant, 
as  additional  security  for  the  payment  of  $40,000,  that  sum  being  the 
purchase  money  of  a  farm  in  Cecil  county.,  Md.,  called  "Greenfield," 
containing  about  288  acres  of  land,  which  the  complainant  and  her  hus- 
band (now  deceased)  had  sold  and  conveyed  to  Henry  S.  Cochran,  the 
son  of  the  defendant.  The  history  of  the  case,  as  gathered  from  the  bill, 
answer,  and  proofs,  is  as  follows:  In  the  early  summer  of  1871 ,  the  com* 
plainant,  being  the  owner  in  her  own  right  of  272  acres  of  "Greenfield," 
and  her  husband  owning  the  remaining  portion,  they  entered  into  nego- 
tiations with  Henry  S.  Cochran  and  William  A.  Cochran  for  the  sale  of 
the  £Etrm,  and  it  was  finally  agreed  that  Henry  S.  Cochran  would  become 
the  purchaser  for  $40,000.  As  the  sale  was  entirely  on  credit,  no  cash 
payments  being  required  or  ofiered,  it  was  further  agreed  that,  in  addi- 
tion to  Henry  S.  Cochran's  mortgage  of  "Greenfield"  for  the  whole 
amount  of  the  purchase  money,  the  defendant  should  also  give  a  mort- 
gage of  his  farm  on  which  he  was  then  residing,  in  New  Castle  county, 
Del.  Jn  pursuance  of  this  agreement,  the  complainant  and  her  hus- 
band, by  deed  dated  August  5, 1871,  conveyed  "Greenfield"  to  Henry 
S.  Cochran,  and  the  latter  at  the  same  time  gave  his  mortgage  of  like 
date,  to  the  complainant.  On  the  same  day,  and  at  the  same  place,  to- 
wit,  on  the  5tb  of  August,  at  the  town  of  Elkton,  where  and  when  the 
transaction  just  mentioned  took  place,  the  mortgage  of  William  A.  Coch- 
ran, the  defendant,  and  his  wife,  dated  the  28th  of  July,  1871,  was  de- 
livered to  the  complainant.  The  deed  and  the  two  mortgages  were  all 
intended  to  be  of  even  date,  the  mortgage  of  the  defendant,  as  alleged  in 
the  bill,  being  a  part  of  the  consideration,  without  which  the  conveyance 
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to  Henry  S.  Cochran  would  not  have  heen  made.  The  principal  debt 
was  made  payable  by  installments,  at  intervals  of  two  years,  beginning 
on  the  Ist  of  January,  1872,  with  interest  payable  half-yearly,  the  last 
of  the  installments  not  falling  due  until  January  1,  1892.  Henry  S. 
Cochran  failing  to  pay  the  interest  on  his  debt  after  the  Ist  of  January, 
1877,  and,  having  made  default  in  the  payment  of  all  of  the  installments 
of  principal  due  up  to  that  time,  the  complainant,  by  her  husband  and 
next  friend,  on  the  20th  of  August,  1878,  brought  a  suit  in  the  equity 
side  of  the  circuit  court  for  Cecil  county,  praying  for  a  decree  of  sale  un- 
der the  ^'Greenfield"  mortgage  to  satisfy  her  claim.  This  suit  was  re- 
sisted by  Henry  S.  Cochran,  who  filed  a  cross-bill  allying  that  the  com- 
plainant and  her  husband,  at  the  time  of  their  conveyance  of  "Greenfield" 
to  him,  did  not  have  a  l^al  title  to  the  same,  and  praying  that  his  mort- 
gage might  be  canceled,  and  he  be  released.  Thereupon  the  complain- 
ant and  her  husband  tendered  to  Henry  S.  Cochran  a  deed,  dated  Octo- 
ber 26,  1878,  perfecting  the  title,  and  curing  the  alleged  defect,  which 
he  refused  to  accept.  On  the  11th  of  June,  1879,  a  decree  was  rendered 
by  the  court  dismissing  the  cross-bill,  and  directing  a  sale  of  the  mort- 
gaged premises  on  a  day  named,  unless  the  daini  of  the  complainant 
should  be  satisfied;  and  in  that  event  the  decree  should  stand  as  security 
for  the  payment  of  future  installments.  This  decree  was  appealed  from, 
and  so  much  thereof  as  dismissed  the  cross-bill  was  affirmed  by  the  court 
of  appeals  of  Maryland.^  "Greenfield*'  was  afterwards  sold  under  the 
order  of  the  circuit  court,  which  distributed  the  proceeds  of  sale,  and, 
after  deducting  credits  arising  from  this  source,  there  is  now  due  from 
Henry  S.  Cochran  four  installments  of  principal,  with  interest,  making 
the  aggregate  sum  of  $25,766.35.  After  filing  her  bill,  on  the  20th  of 
August,  1878,  but  prior  to  the  decree  thereunder,  the  court,  upon  the 
application  of  the  complainant,  and  with  the  consent  of  Henry  S.  Coch- 
ran, appointeda  receiver  of  the  rents  and  profits  of  "Greenfield,"  pending 
the  suit.  William  A.  Cochran  was  duly  notified  of  his  son's  de&ult,  and 
requested  to  make  it  good,  and  was  also  informed  of  the  legal  proceed- 
ings in  Maryland,  and  advised  to  take  such  measures  as  he  saw  fit  to 
protect  his  interests.  Henry  S.  Cochran  is  insolvent.  So  far  the  facts 
are  undisputed.  The  bill  prays  that  an  account  may  be  taken  of  the 
amount  due  to  the  complainant  under  the  mortgage  of  Henry  S.  Coch- 
ran and  payable  by  the  said  William  A.  Cochran  under  the  terms  of  his 
mortgage,  and  for  a  decree  against  William  A.  Cochran,  the  defendant, 
to  pay  the  same,  with  costs,  by  a  day  to  be  named  in  the  decreet,  and  in 
default  thereof  that  the  lands  mortgaged  by  the  defendant  be  decreed  to 
be  sold  for  the  amount  found  to  be  due,  and  that  the  said  decree  may 
stand  as  security  for  the  other  installments  of  principal  and  interest  pay- 
able by  the  said  Henry  S.  Cochran  as  the  same  shall  respectively  ma- 
ture. 

In  behalf  of  the  defendant  it  is  contended  that  he  is  not  liable  as  sumty 
for  the  performance  by  his  son  of  the  latter's  contract  with  the  complain- 
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ant,  of  August  6,  1871,  because  the  mortgage  now  in  suit  was  given  to 
secure  the  perfonnance  of  another  and  difl'ereht  contract^  to-wit,  one  bear- 
ing date  the  28th  of  July,  1871.  The  defendant  insists  upon  his  strict 
right  to  stand  upon  the  precise  terms  of  his  guaranty  as  a  surety,  and 
without  doubt  he  is  entitled' to  have  his  claims,  in  this  respect,  fair]y 
considered.  His  mortgage  to  the  complainant  sets  out  with  the  follow- 
ing recital: 

*'WhereaB»  the  said  Francis  Pascault  and  Catharine  C.  Pascault  by  deed 
dated  the  28th  day  of  July,  1871,  conveyed  the  land  and  premises  in  Cecil 
county,  Maryland,  therein  described,  unto  Henry  Cochran,  and  took  from 
said  Henry  Cochran  and  Annie,  his  wife,  a  deed  of  mortgage  of  the  same 
lands  to  secure  the  payment  of  forty  thousand  dollars,  the  purchase  money 
therefor,  in  installments  as  therein  set  forth,  [then  follows  the  conveyance 
from  W.  A.  C.  and  wife  to  C.  C.  P.:]  provided,  that  if  the  said  Henry  Coch^ 
ran,  his  heirs  and  assigns,  pay  and  satisfy  the  said  purchase  money  of  forty 
thousand  dollars  and  interest  in  installments  as  the  same  become  due  and 
payable,  then  this  deed  to  be  void." 

The  reply  to  this  defense  is  twofold — Krsty  that  the  defendant's  mort- 
gage, although  dated  on  the  28th  of  July,  was  not  delivered  to  the  com- 
plainant until  the  5th  of  August,  from  which  last  day  only  it  took  effect; 
and,  secondly f  that  parol  evidence  being  admissible  to  prove  and  correct 
a  mistake  in  the  recital  of  a  deed,  it  has  been  conclusively  shown  that  the 
deed  and  mortgage  of  August  5th  are  the  identical  ones  referred  to  in  the 
defendant's  mortgage  of  July  28th,  and  that  this  fact  was  well  known  to 
the  defendant  at  the  time  of  the  delivery  of  the  instruments,  and  subse- 
quently confirmed  by  his  own  admissions.  On  the  question  of  delivery 
the  testimony  of  the  parties  is  contradictory,  the  complainant  being  clear 
and  positive  in  her  recollection  that  the  defendant's  mortgage  was  handed 
to  her  for  the  first  time  on  the  5th  of  August,  while  the  defendant  states 
that  immediately  on  the  execution  of  his  mortage,  on  the  day  of  its  date, 
he  delivered  it  to  the  complainant's  husband,  who,  as  her  agent,  was  au-» 
thorized  to  receive  and  accept  it.  The  mortgage  now  in  suit  was  signed 
and  acknowledged  at  the  defendant's  residence,  in  Delaware.  Mr.  Pas- 
cault and  the  defendant's  wife,  who  were  present,  are  both  dead.  Henry 
S.  Cochran,  who  was  also  present,  has  not  been  called  as  a  witness,  and 
the  notary  who  took  the  acknowledgment  testifies  that  several  years  after- 
wards the  defendant  asked  him  what  he  (the  defendant)  did  with  the 
mortgage  on  the  day  of  its  execution,  thus  indicating  some  doubt  in  his 
own  mind  about  the  actual  disposition  of  the  paper.  The  complainant  ad- 
mits that  her  husband  was  employed  by  her  to  conduct  the  sale  of  "Green- 
field," but  that  nothing  was  done  in  relation  to  it  without  her  knowledge 
and  consent.  .Assuming,  therefore,  that  the  complainant,  being  at  the 
time  a.  feme  eovert,  had  the  power  to  authorize  her  husband  to  accept  the 
mortgage,  there- is  no  evidence  that  she  delegated  this  special  authority 
to  him,  or  that  she  had  knowledge  of  the  delivery  at  that  time,  and  rati- 
fied it.  Under  such  circumstances,  as  was  remarked  by  an  eminent  judge 
in  a  recent  case,  (Blair  v.  Shaeffer,  33  Fed.  Rep.  227,)  "regard  must  be 
had  to  the  inherent  probabilities  based  upon  the  situation  of  the  parties." 
It  must  always  be  remembered^  for  the  proof  is  dear  on  this  pointi 
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that  the  defendant  bore  an  active  part  in  all  the  negotiations  which  led 
up  to  the  sale  of  "Greenfield,"  that  he  met  his  son,  on  more  than  one 
occasion,  at  "Greenfield,"  in  the  presence  of  the  complainant  and  her 
husband,  when  the  subject  of  the  sale  and  its  terms  were  under  consid- 
eration; that  he  executed  his  mortgage  promptly,  and  without  question- 
ing, on  the  day  it  was  submitted  to  him  for  that  purpose,  showing  that 
the  whole  business  had  been  prearranged  and  was  fuUy  understood;  and 
finally  that  he  met  the  parties  at  Elkton,  on  the  5th  of  August,  when  the 
sale  was  consummated  by  the  exchange  and  delivery  of  the  deed  and  the 
two  mortgages.  These  facts  are  all  in  harmony  with  the  complainant's 
declaration  that  she  saw  the  defendant's  mortgage  for  the  first  time  on 
the  day  it  was  delivered  to  her,  and  it  is  by  no  means  an  improbable 
inference  that  the  defendant  or  his  son  had  kept  possession  of  it  up  to 
that  time.  It  is  not  uncommon  for  a  deed  of  conveyance  and  of  a  mort- 
gage for  the  purchase  money  to  be  of  dififerent  dates.  Each  takes  effect, 
however,  as  a  general  rule,  firom  the  time  of  its  delivery.  The  date  is 
only  presumptive  evidence  of  the  time  of  delivery,  but  the  presumption 
may  be  rebutted  by  parol,  and,  when  this  has  been  done,  the  deed  and 
mortgage  are  regarded  as  parts  of  the  same  transaction.  Marburry  v.  Brienf 
16  Pet.  21;  Parmdee  v.  Simpson^  6  Wall.  81;  Lamb  v.  Cannon^  38  N.  J. 
Law,  362;  Porter  v.  Buckifngham,  2  Har.  (Del.)  197;  1  Jones,  Mortg.  § 
84;  1  Greenl.  Ev.  §  568a,  note. 

In  HaU  V.  Cazenovej  4  East,  481,  Lord  Ellenborouqh  said: 

'*It  is  quite  immaterial  when  it  (the  deed)  was  indented,  and  equally  so 
when  it  was  made*  by  which  it  may  be  uoderstood  it  was,  written.  Then  the 
only  material  word  is  'concluded/  and  a  deed  can  only  be  said  to  be  con* 
eluded  when  it  is  delivered.  The  time  of  delivery  is  the  important  time  wlien 
it  takes  its  effect  as  a  deed." 

•  And  such  has  always  been  the  law.  There  being  satisfactory  evidence 
that  the  inf -^ntion  of  all  the  parties  was  that  the  defendant's  mortgage  was 
to  be  given,  at  the  time  of  the  sale,  as  additional  security  for  the  purchase 
money  of  '* Greenfield,"  the  circumstantial  proof  of  its  delivery  on  the 
5th  of  August  is  equally  (conclusive,  and  it  became  valid  and  effectual 
from  that  day,  and  not  before. 

The  time  of  delivery  being  ascertained,  there  is  still  less  difficulty  in 
applying  this  mortgage  to  the  purpose  for  which  it  was  given.  The  rule 
that  parol  evidence  is  inadmissible  to  contradict  or  vary  the  terms  of  a 
written  contract,  is  founded  on  the  presumption  that  the  whole  engage- 
ment of  the  parties  and  the  extent  and  manner  of  their  undertaking,  were 
reduced  to  writing,  and  that  therefore  any  oral  testimony  of  a  previous 
cdloquiumy  or  of  conversations  or  declarations  at  the  time  when  it  was 
completed,  or  afterwards,  would  tend  to  substitute  a  new  and  difierent 
contract  for  the  one  which  was  really  agreed  upon,  to  the  possible  preju* 
dice  of  one  of  the  parties.  But  there  are  well-recognized  exceptions  to 
this  general  rule,  and  it  has  been  well  settled  by  repeated  adjudications 
that  parol  evidence  will  be  admitted  to  contradict  or  explain  an  instru* 
ment  in  some  of  its  recitals  of  facts.  1  Greenl.  Ev«  §  285 ,  and  notes.  Thus 
in  HaU  v.  Oaxmove^  mpra^  the  plaintiff  was  permitted  to  prove  that  a  deed 
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was  made  and  csondtided  on  a  day  sabsequent  to  that  on  which  the  deed 
itself  stated  on  the  face  of  it  to  have  been  made.  In  Jobm  v.  Churchy  12 
Pick.  559,  the  recital  in  a  mortage  called  for  a  note  of  $236,  and  the 
note  offered  in  evidence  was  for  $256.  Parol  proof  was  admitted  to  prove 
that  the  note  produced  was  the  one  referred  to  in  the  mortgage.  In  HaU 
Y.  Twrdly  18  Pick,  455,  there  was  a  discrepancy  between  the  note  recited 
in  the  mortgage  and  the  one  produced,  and  evidence  was  allowed  to  show 
a  mistake  in  date,  also  that  there  was  no  other  note  between  the  parties, 
and  that  the  note  offered  was  tlie  one  referred  to  in  the  mortgage.  The 
court  there  held  that  parol  proof  of  such  iSacts  came  within  the  principle 
pf  parcel,  or  not,  of  the  premises  intended  to  be  conveyed.  So,  in  Hov^h 
V.  Bailey y  32  Conn.  292,  parol  proof  was  admitted  to  prove  the  identity 
of  the  note  recited  in  the  mortgage.  In  Jcmea  v.  Indemnity  Co. ,  101  U. 
S.  622,  the  court,  speaking  through  Mr.  Justice  Swayne,  says: 

"It  is  common  learuing  in  the  law  that  parol  evidence  is  admissible  to  show 
that  a  deed  absolute  on  its  face  is  a  mortgage;  to  establish  a  resulting  trust; 
to  show  that  a  written  contract  was  without  consideration ;  that  it  was  void 
for  fraud,  illegality,  or  the  disability  of  a  party;  that  it  was  modified  as  to  the 
time,  place,  or  manner  of  performance,  or  otherwise;  also  to  show  the  situa* 
tion  of  the  parties,  and  the  surrounding  circumstances,  when  it  was  entered 
into,  and  to  apply  it  to  its  subject.  *  «  *  These  are  but  a  small  part  of 
the  functions  which  such  evidence  is  permitted  to  perform." 

In  support  of  the  judgment  of  the  court  in  that  case  he  cites  SJiSraa  v. 
Craig y  7  Cranch,  34,  where  Chief  Justice  Marshall  saj's: 

'*It  is  true  that  the  real  transaction  does  not  appear  on  the  face  of  the  mort- 
gage, *  *  *  but  if,  on  investigation,  the  real  transaction  shall  appear  to 
be  fair,  though  somewhat  variant  from  that  which  is  described,  it  would  seem 
to  be  unjust  and  unprecedented  to  deprive  the  person  claiming  under  the  deed 
of  his  real  equitable  rights,  unless  it  be  in  favor  of  a  person  who  has  been  in 
fact  injured  by  the  misrepresentation." 

Parol  evidence  to  identify  the  subject-matter  of  a  written  instrument 
is  always  admitted.     De  Coly.  Guar.  156;  Id.  180,  181. 

There  is  no  pretense  that  it  was  not  the  intention  of  the  defendant  to 
become  a  surety  for  his  son,  nor  is  it  disputed  that  a  deed  takes  effect 
from  the  time  of  its  delivery  only,  but  it  is  claimed  that  the  actual  de- 
livery of  defendant's  mortgage  was  on  the  day  of  its  date,  and  that  it 
canpot  be  made  by  parol  proof  to  apply  to  his  son's  mortgage  of  a  sub- 
sequent date.  The  evidence  does  not  sustain  this  contention.  There 
can  be  no  reasonable  doubt  that  defendant's  mortgage  wa^  delivered  on 
the  5th  of  August,  that  it  took  effect  on  and  from  that  day,  and  that 
it  was  contemporaneous  with  the  execution  and  delivery  of  the  instru- 
ments mentioned  in  its  recital.  And  the  law  is  equally  clear  that  parol 
proof  may  be  admitted  to  contradict  or  explain  the  erroneous  recitals  in 
a  deed,  whenever  it  becomes  necessary,  in  order  to  ascertain  the  real 
transaction  between  the  parties. 

The  defendant  also  reUes  on  the  defective  tiUe  of  complainant  and  hei 
husband  to  relieve  him  from  liability.  It  is  admitted  that  on  August 
5,  1871,  Mrs.  Pascault  and  her  husband  did  not  possess  the  legal  title 
to  "Greenfield/'  or  to  any  part  of  it,  but  it  is  not  disputed  that  she  and 
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her  husband  had  at  that  time  a  right  to  a  fee-simple  title  in  the  prem* 
ises  conveyed;  that  there  was  no  intentional  misrepresentation  of  any 
fact  on  her  part;  and  that  the  origin  and  description  of  the  title  were 
fully  recited  in  their  deed  to  Henry  S.  Cochran.  Tlie  Pascaulta'  deed 
sets  out  that  their  title  was  under  the  will  of  Mrs.  Pascault's  mother, 
and  proceedings  in  partition  in  the  orphans'  court  of  Baltimore  city,  Mr. 
Pascault  having  bought  his  portion  of  "Greenfield"  from  one  of  the  dev- 
isees; but  it  turned  out  that  the  orphans'  court  had  no  jurisdiction  to 
make  an  allotment  under  the  will;  and  as  soon  as  the  defect  was  discov- 
ered,  the  complainant  and  her  husband  obtained  a  conveyance  from  all 
the  other  parties  interested,  by  which  the  legal  title  was  vested  in  them, 
and  they  then  executed  and  tendered  a  deed  for  the  same  to  Henry  S. 
Cochran.  The  deed  of  August  5th  contained  a  covenant  on  the  part  of 
the  grantors  to  "execute  and  deliver  or  procure  to  be  executed  and  de- 
livered such  other  and  further  assurances  as  may  be  necessary  to  secure 
said  lands."  The  court  of  appeals  of  Maryland  decided  that  the  new 
deed,  dated  October  26,  1878,  cured  all  defects  of  title;  holding  that 
there  had  been  no  fraudulent  intent  or  purpose  on  the  part  of  the  vendors; 
that  Henry  S.  Cochran  had  suffered  no  injury  or  damage  by  the  defect; 
and  from  the  fact  that  the  source  of  title  was  disclosed  to  the  vendee,  as 
stated  on  the  face  of  the  deed,  it  was  evident  that  both  parties  supposed 
the  petition  referred  to  was  valid  and  effectual  to  convey  in  seversdty  the 
parts  allotted  to  the  several  devisees,  and  that  therefore  it  was  a  case  of 
mutual  mistake  as  to  a  question  of  law.  Cochran  v.  PascavUj  54  Md.  1. 
The  opinion  of  the  court  in  that  case  is  an  able  one,  and  is  conclusive 
of  the  question  of  title  between  the  parties  to  it,  and  the  counsel  for  the 
defendant  here  do  not  seek  to  controvert  the  correctness  of  the  decision. 
The  defense  on  this  point  is  that  under  the  deed  and  mortgage  of  August 
5th  there  was  really  no  contract  created  between  the  complainant  and 
Henry  S.  Cochran,  because  at  that  time  a  fee-simple  title  had  not  been 
conveyed  to  him,  and  therefore  no  obligation  existed  on  his  part  for  the 
payment  of  the  purchase  money,  and  that  it  was  not  until  "a  new  and 
distinct  agreement"  had  been  made  between  the  creditor  and  the  princi- 
pal debtor,  by  which  the  title  to  "Greenfield"  was  really  conveyed,  that 
the  obligation  to  pay  the  purchase  money  became  valid;  that  the  con- 
veyance of  the  fee  by  the  deed  of  August  5tb  was  the  consideration  of 
the  defendant's  guaranty,  and  the  failure  of  that  consideration  discharged 
him  as  surety.  It  will  be  noticed  that  this  branch  of  the  defense  as- 
sumes two  things, — that  Henry  S.  Cochran  was  not  liable  under  his 
mortgage,  because  no  debt  had  been  created  by  it,  and  that  before  he 
could  be  made  so  liable  it  became  necessary  to  make  a  new  and  di  tinct 
contract  between  him  and  the  complainant, — which  was  a  variation  from 
the  terms  of  the  original  one.  In  Miller  v.  Stewart^  9  Wheat.  683  ,  the 
rule  governing  the  liability  of  sureties  is  lucidly  and  concisely  staU  1  by 
Mr.  Justice  Story,  who,  speaking  for  the  court,  said: 

''Nothing  can  be  clearer,  both  upon  principle  and  authprity,  than  th  i  doc- 
trine tliat  the  liabUity  of  a  surety  is  not  to  be  extended  by  implication  b  yond 
the  terms  of  hlis  contract.    To  the  extent,  and  in  the  manner,  and  und  r  ttiti 
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circomstances  pointed  out  in  his  obligation,  he  is  boond,  and  no  further.  It 
is  not  sufficient  that  he  ma7\susta]n  do  injury  by  a  change  in  the  contract,  or 
that  it  may  be  even  for  his  benefit.  He  has  a  right  to  stand  upon  the  very 
terms  of  his  contract,  and  if  he  does  not  consent  to  any  variation  of  it,  and  a 
variation  is  made,  it  is  fatal.  And  courts  of  equity,  as  well  as  of  law,  hav» 
been  in  the  constant  habit  of  scanning  the  contracto  of  sureties  with  consid- 
erable strictness.  ♦  *  ♦  All  the  authorities  proceed  upon  the  ground  that 
the  undertaking  of  the  surety  is  to  receive  a  strict  interpretation,  and  is  not 
to  be  extended  beyond  the  fair  scope  of  its  terms.** 

The  opinion  of  the  court  in  that  case  was  not  unanimous,  but  the  oon- 
dnding  sentence  msLj  be  accepted  as  formulating  the  general  rule. 

Now,  what  were  the  precise  terms  of  the  defendant's  guaranty?  Sim- 
ply, that  in  consideration  of  the  conveyance  by  the  complainant  and  her 
husband  of  "Greenfield"  to  Henry  S.  Cochran,  arid  of  the  latter's  mort- 
gage for  the  payment  of  the  purchase  money,  the  defendant  became  a 
guarantor  for  the  payment  of  that  mortgage,  according  to  the  terms  and 
conditions  of  the  contract  between  Henry  S.  Cochran  and  the  complain- 
ant. It  is  nrged  on  behalf  of  the  defendant  that  his  contract  was  made 
on  the  basis  of  a  fee-simple  title  having  been  conveyed  by  the  deed  of 
Angust  5th,  and,  as  that  was  not  flone  until  long  afterwards,  he  should 
be  discharged.  But  this  airgument  takes  no  account  of  the  covenant  for 
further  assurances.  It  is  not  denied  that  at  the  date  of  the  first  deed 
the  grantors  did  not  possess  the  legal  title,  although  they  had  the  right 
to  have  such  a  title.  What  they  did  grant  by  the  first  deed  was  all  the 
title  and  right  they  then  possessed,  believing  that  they  held  the  fee,  but, 
to  guard  against  all  mistake,  and  to  provide  for  the  curing  of  all  defects, 
they,  at  the  same  time,  and  by  the  same  instrument,  covenanted  with 
Henry  8.  Cochran,  his  heirs  and  assigns,  to  make  such  further  assur- 
ances as  might  become  necessary  to  secure  a  good  title.  The  deed  of 
October  26,  1878,  was  in  fact  nothing  more  than  a  carrying  out  of  the 
original  agreement, — a  performance  of  the  covenant  that  if  the  deed  of 
August  6th  should  prove  to  be  insufficient  to  convey  a  fee,  the  com- 
plainant and  her  husband  would  make  it  good  by  another  conveyance. 
They  did  voluntarily  what  they  could  have  been  compelled  to  do  by  a 
court  of  equity  on  a  bill  for  a  specific  performance  of  their  covenant,  eq- 
uity holding  that  to  be  done  which  the  parties  had  agreed  should  be 
done.  It  cannot  be  truthfully  asserted  that  the  deed  of  October  26th 
was  a  variation  from  the  original  contract  between  the  grantors  and  gran- 
tee of  "Greenfield,"  when  it  was  actually  made  in  compliance  with  the 
terms  of  that  contract,  which  otherwise  would  have  been  violated  by  the 
refusal  or  the  inability  of  the  grantors  to  execute  and  deliver  that  deed. 
The  covenant  for  further  assurances  was  an  essential  part  of  the  first 
deed,  and  bound  all  the  parties  to  it.  Such  a  covenant  has  always  been 
held  to  be  of  great  value  to  a  purchaser.  It  relates  both  to  the  title  of 
the  vendor,  and  to  the  instrument  of  conveyance  to  the  vendee;  and  op- 
erates as  well  to  secure  the  performance  of  all  acts  for  supplying  any  de- 
fects in  the  former,  as  to  remove  all  objections  to  the  sufiiciency  and  se- 
curity of  the  latter.  It  runs  with  the  land  whenever  there  Iq  a  privity 
of  estate  between  the  contracting  parties,  and  inures^  not  only  to  the  ben- 
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efit  of  the  first  purchaser^  but  to  all  who  take  title  from  him.     Piatt, 
Gov.  840-461.     Judge  Milijsr,  in  Cochran  v.  PascauUj  sfupra^  in  coofiid- 
ering  the  effect  of  this  covenant  in  the  Pascaults'  deed  of  August  5th, 
^ys: 

"In  the  present  case>  however,  there  was  no  demand  for  a  specific  perform- 
ance; but  the  vendors,  acting  voluntarily  under  their  covenant,  and  at  their 
own  cost,  effectually  cured  the  defect  before  the  bill  for  rescission  could  be 
brought  to  a  hearing.  It  seems  to  us  there  is  an  element  of  mutuality  in  such 
a  covenant,  and  that  in  this  case  the  parties,  by  giving  and  receiving  a  deed 
with  these  recitals  and  this  covenant,  must  have  contemplated  this  very  ac» 
tion  on  the  part  of  the  vendors.  The  covenant,  while  it  secured  the  vendee 
a  right  of  action  at  law  for  damages  for  breach  of  it,  and  a  right  to  enforce 
in  equity  its  specific  performance,  gave  to  the  vendors  the  right,  if  they  so 
chose,  to  act  under  it  voluntarily,  as  they  have  done,  and  to  cure  the  defect 
in  the  recited  title  as  soon  as  it  was  discovered.  We  have  no  doubt  whatever- 
of  their  right  so  to  act;  and  without  considering  other  grounds  of  objectioti 
to  the  cross-bill,  we  bold  that  the  curing  of  the  defective  title  is  a  compiete 
bar  to  the  relief  it  prays  for,  unless  the  complainants  have  shown  that  they 
have  suffered  'some  loss,  Injury,  or  damage  by  the  delay  in  perfecting  the 
title.'  " 

The  reasons  assigned  for  the  judgment  of  the  court  in  that  case  are 
consistent  with  good  sense  and  sound  law.  The  vendee  was  attempting 
to  repudiate  a  debt  on  account  of  an  alleged  defect  in  the  contract  by 
which  it  bad  been  created,  but  th^  court  justly  held  that  as  the  oontract 
had  provided  for  the  curing  of  such  defect,  and  the  same  had  been  cured 
without  any  loss  or  damage  to  the  vendee,  the  latter  could  not  be  released. 
How,  then,  can  the  vendee  s  surety  be  discharged?  On  the  strictest  in- 
terpretation of  his  undertaking,  will  it,  in  the  language  of  Judge  Story,  be 
extending  it  beyond  the  fair  scope  of  its  terms  to  hold  him  liable?  There 
was,  as  has  been  shown,  actually  no  such  variation  in  the  original  con- 
tract between  the  creditor  and  the  principal  debtor  as  would  discharge 
the  surety  under  the  rule  laid  down  by  the  supreme  court  in  ASUer  v. 
Stewart.  Nothing  was  done  for  his  benefit  or  injury,  and  he  suffered  no 
loss  or  damage.  What  might  have  been  his  position  had  the  original 
contract  between  the  complainant  and  Henry  S.  Cochran  never  been 
carried  out  and  completed,  is  a  different  question;  but,  looking  at  exist- 
ing facts,  and  not  considering  contingencies  which  never  happened,  it 
does  not  appear  that  the  relations  between  the  parties  were  changed  by 
the  deed  of  October  26th  in  such  manner,  or  to  such  an  extent,  as  to 
justify  a  court  of  equity  in  discharging  the  surety. 

Another  objection  urged  in  behalf  of  the  defendant  ia  that  the  appoint^ 
meut  of  a  receiver,  at  the  instance  of  the  complainant,  and  with  the  con- 
sent of  Henry  S.  Cochran,  during  the  pendency  of  the  suit  in  Mar  land, 
by  which  Henry  S.  Cochran  was  to  be  considered  as  a  tenant,  ac  1  not 
as  the  owner,  of  ''Greenfield,"  to  which  appointment  this  defendai  t  wa6 
not  a  party,  and  gave  no  consent,  express  or  implied,  discharges  him. 
But  how  could  this  appointment  have  operated  to  endanger  the  rig  its  of 
the  defendant,  or  change  the  d^ree  of  his  responsibility  in  any  r  spect 
as  a  surety?  It  was  the  duty  of  the  complainant  to  enforce  the  pa;  ment 
of  the  original  debt.     It  was  for  the  interest  of  the  defendant  th  t  she 
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should  do  so;  and,  had  she  been  remiss  in  the  performanoe  of  that  duty, 
the  defendant  woiild  have  had  just  cause  for  exception.  Instead  of  al* 
lowing  the  debt  and  interest  to  aocumulate,  and  the  property  to  deterio- 
rate by  mismanagement  or  waste,  the  mortgage  of  Henry  S.  Cochran  was 
put  in  suit,  and  to  preserve  the  property  the  court  took  possession  of  it 
through  a  receiver,  who  received  the  rents  and  profits,  and  accounted  for 
them  after  a  final  decree  had  been  obtained.  Such  a  receiver  is  uni- 
formly regarded  as  the  officer  of  the  court,  exercising  his  functions  in  the 
interest  of  neither  plaintiff  nor  defendant,  but  for  the  common  benefit  of 
all  parties  in  interest.  Being  an  officer  of  the  court,  the  fund  or.  prop- 
erty intrusted  to  his  care  is  regarded  as  being  in  mftodia  legiSy  fot  the 
benefit  of  whoever  may  eventually  establish  title  thereto;  the  court  itself 
having  the  care  of  the  property  by  its  receiver,  who  is  merely  its  creature 
or  officer,  having  no  powers  other  than  those  conferred  upon  him  by  the 
order  of  his  appointment,  or  such  as  are  derived  from  the  established 
practice  of  courts  of  equity.  The  purpose  for  which  a  receiver  takes  pos- 
session is  closely  allied  to  that  of  a  sheriff  in  levying  under  execution, 
except  that  the  scope  of  the  receiver's  authority  is  more  comprehensive, 
since  he  is  usually  required  to  pay  all  demands  upon  the  fund  in  hu 
hands  to  the  extent  of  that.fiind;  and  it  has  been  held  that  the  appoint- 
ment of  a  receiver  is,  in  effect,  an  equitable  execution.  It  does  not 
change  the  title  to,  or  create  any  lien  upon,  the  property,  and  ordinarily 
gives  no  advantage  or  priority  to  the  person  at  whose  instance  the  ap- 
pointment is  made  over  other  parties  in  interest.  High,  Rec.  §§1,2,  6. 
The  defendant  had  notice  of  the  proceedings  in  the  Maryland  suit,  and 
could  have  had  full  knowledge  of  all  that  transpired  during  their  progress. 
He  could  have  intervened  had  he  chosen  to  do  so,  but  neither  his  omis- 
sion to  interfere,  or  the  want  of  his  consent  to  the  appointment,  makes 
any  difference.  It  is  enough  to  say  that  the  appointment  and  action  of 
the  receiver  in  no  way  affected  his  right  as  surety. 

A  final  objection  is  that  the  defendant's  mortgage,  purporting  to  be  a 
deed  of  bargain  and  sale,  which  i3  the  common  mode,  of  assurance  in 
Delaware,  and  operates  under  the  statute  of  uses,  does  not  contain  the 
name  of  a  bargainee.  The  grantor  ^'bai^aina  and  sells  unto  the  sole  and 
separate  use  of  the  said  Catharine  C.  Pascault,"  and  not  to  C.  C.  P.,  and 
to  the  only  use  and  behoof  of  the  said  C«  C.  P, ,  and  therefore  it  is  alleged 
no  use  is  effectually  raised  to  draw  the  legal  estate  out  of  the  bargainor. 
The  mortgage  is  clumsily  drawn,  but  the  intention  of  the  parties  to  it  is 
maoifestly  clear,  and  it  is  the  province  of  a  court  of  equity  to  reforni  a 
deed,  so  that  it  will  conform  to  the  intention,  unless  controlled  by  the  use 
of  technical  words  which  cannot  be  set  aside.  Here  the  land  was  conveyed 
to  the  sole  and  separate  use  of  the  complainant,  which  by  force  of  the 
statute  attaches  the  possession,  and  the  cestui  que  uee  becomes  the  com- 
plete owner,  both  at  law  and  in  equity.  Even  if  the  construction  of  the 
defendant's  counsel  was  the  true  one,  it  would  be  a  gross  perversion  of 
justice  to  overthrow  a  deed  on  account  of  an  obviously  clerical  omission 
which  this  court  would  have  the  power  to  rectify. 

In  the  course  of  their  argument  counsel  discussed  several  questions 
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which  have  not  been  adverted  to  in  the  foregoing  opinion,  under  the  be- 
lief that  sufficient  reasons  have  already  been  assigned  for  the  judgment 
of  the  court.  The  doctrine  that  a  surety  is  a  favored  debtor  was  brought 
prominently  into  view,  as  well  as  the  hardship  of  the  defendant's  position 
in  being  compelled  to  answer  for  a  debt  from  which  he  had  not  and 
could  not  have  derived  any  benefit.  It  is  a  mistake,  however,  to  sup- 
pose that  by  "favor"  is  meant  "partiality,"  or  any  exclusion  of  a  due 
consideration  of  the  rights  of  others.  The  meaning  is,  as  stated  by  Jus- 
tice Story,  that  the  surety's  undertaking  is  to  receive  a  strict  interpre- 
tation, and  must  not  be  extended  beyond  the  fair  scope  of  itQ  terms. 
When  a  surety  has  deliberately  and  voluntarily  contracted  to  answer  for 
the  default  of  another,  without  having  been  deceived  or  misled  by  the 
representations  of  the  creditor,  and  there  has  been  no  departure  horn  the 
terms  of  the  contract,  he  cannot  be  released  from  his  obligation.  He 
must  first  satisfy  the  court  that,  on  some  legal  or  equitable  ground,  he 
is  entitled  to  be  discharged.  The  creditor  also  has  the  right,  when  he 
has  parted  with  his  money  or  property  on  the  faith  of  the  surety's  guar- 
anty, to  be  saved  from  loss,  and  will  receive  equal  protection  from  the 
court.  The  peculiar  hardship  in  the  present  case  grows  out  of  the  seri- 
ous depreciation  in  the  value  of  real  estate  in  Cecil  county  since  the  sale 
of  "Greenfield."  But  the  purchase:  and  his  surety  were  not  ignorant  or 
inexperienced  persons  when  they  made  the  bargain.  They  stood  on 
equal  terms  with  the  vendors.  No  charge  of  fraud,  misrepresentation, 
or  concealment  of  any  material  fact  on  the  part  of  the  vendors,  by  which 
the  purchaser  was  betrayed  into  an  unfortunate  speculation,  has  been 
proved.  The  question  in  such  cases  always  is,  was  the  contract  a  rea- 
sonable and  fair  one  at  the  time  it  was  made?  If  such  was  the  fact,  the 
parties  are  considered  as  having  taken  upon  themselves  the  risk  of  subse- 
quent flxictuations  in  the  value  of  the  property.  WiUard  v,  faj^,  8 
Wall.  571.  The  adoption  of  a  different  rule  would  open  the  door  to 
endless  confusion  and  litigation. 

Let  a  decree  be  entered  for  the  complainant.. 


Gest  t?.  Packwood  et  d. 

(Oircufi  Courlt  D,  Oreg<nu    March  19, 1888.) 

1.  Vendor  afd  Vendbb— Bona  Fma  Pttrchaser. 

One  who  takes  a  mere  conveyance  of  another's  interest  !n  real  property,  or 
a  quitclaim  thereto,  is  not  a  purchaser  for  a  valuable  consideration  within 
the  rule  In  equity,  which  protects  such  a  purchaser  against  a  prior  conreyance 
or  right  of  which  he  had  no  notice;  for  oy  the  very  terms  of  his  Qonveyance 
he  has  notice  that  he  is  purchasing  nothing  more  than  the  interest  or  right 
his  vendor  then  has  in  the  land.^ 

^As  to  whether  one  who  derives  title  to  land  through  a  quitclaim  deed  is  a  bona  fide 
purchaser  without  notice  or  notjSee  Johnson  ▼.  Williams,  (Kan.)  14  Pao.  Rep.  687,  and 
note;  African  M.  B.  Church  v.  Hewitt,  Id.  540;  HastlDgs  v.  Nissen,  81  Fed.  Rep.  607; 
Schradskl  ▼.  Albright,  Qdo,)  6  S.  W.  Rep.  807;  Tram  Lumber  Co.  Y.  Hancock,  (Tex.)  7 
B.W.  Rep.724       -  « 
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2.  SAMS—PuitCHASBR  FOR  VALUE— AntECEDBBTT  DBBT. 

A  purchase  of  real  property,  or  the  assignment  of  a  mortgage  thereon  for 
an  antecedent  debt,  does  not  make  the  vendee  or  assignee  a  purchaser  for  a 
valuable  consideration  so  as  to  entitle  him  to  protection  against  a  prior  con- 
veyance of  or  right  in  or  to  such  property. 
{8yUabu9  hy  Vie  Court) 

In  Equity. 

Zera  Snxjw,  for  plaintiff. 

C.  P.  Hedd.  for  defendants. 

Deady,  J.  On  November  2, 1878,  William  H.  Qest,  a  citizen  of  Illi- 
nois, brought  this  suit  against  William  H.  Packwood,  T.  J.  Carter,  L. 
F.  Grover,  William  S.  Ladd  and  W.  J.  Leatherwood,  to  have  a  certain 
mortgage  on  the  Eldorado  ditch,  in  Baker  county,  Oregon,  owned  by 
Grover,  and  two  judgments  against  T.  J.  Garter  in  favor  of  Ladd  and 
Leatherwood,  respectively » declared  of  no  effect  so  far  as  the  plaintiff  and 
said  ditch  are  concerned,  and  to  compel  said  Packwood  and  Carter  to 
convey  the  latter  to  the  plaintiff  and  account  for  the  rente  and  profits 
thereof  since  May,  1874.     It  appears  from  the  bill  that,  on  February  15, 

1873,  the  defendanto  Packwood  and  Carter  purchased  the  ditch  at  a  sale 
on  execution  to  enforce  several  judgments  theretofore  obtained  by  Pack- 
wood  and  C.  M.  Carter,  the  latter  having  assigned  the  same  to  T.  J.  Car- 
ter, against  the  Malheur  and  Burnt  River  Consolidated  Ditch  and  Mining 
Company,  the  then  owner  of  said  ditch.  On  May  23,  1873,  Packwood 
and  Carter  assigned  the  sheriff's  certificates  of  such  sale  to  Arthur  T. 
Bice,  the  latter  agreeing  to  give  his  notes  therefor  to  the  amount  of  t29,- 
700,  payable  partly  to  Packwood  and  partly  to  Carter,  at  various  dates, 
the  last  one  foiling  dqe  on  March  1,  1874,  which  notes  were  to  be  in- 
dorsed by  Clarke,  Lay  ton  &  Co.,  and  in  the  event  of  their  non-payment. 
Rice  was  to  reconvey  the  ditch  to  Packwood  and  Carter  as  security  for 
such  payment.  The  notes  were  made,  indorsed,  and  delivered,  and  Rice 
went  into  the  possession  of  the  ditch,  and  so  continued  until  May  4, 

1874,  during  which  time  he  operated  the  same  and  expended  thereon  in 
permanent  improvements  the  sum  of  $15,000,  and  paid  a  large  'portion 
of  said  notes.  In  July,  1873,  no  redemption  having  been  made,  Pack-^ 
wood  and  Carter  secretly  obtained  the  sheriff's  deed  to  the  ditch  for  the 
purpose,  as  it  is  allied,  of  executing  the  mortgage  now  held  by  the  de- 
fendant Grover,  to  G.  M.  Carter,  in  fraud  of  the  rights  of  Rice.  On 
May  4, 1874,  Rice  ^d  Clarke,  Layton  &  Co.,  and  Packwood  and  Carter 
made  what  is  called  an  agreement  of  lease,  reciting  therein  the  agreement 
of  May,  1873,  and  that  all  the  notes  given  on  the  purchase  of  the  ditch 
were  not  paid,  whereby  Rice  leased  the  ditch  and  certain  other  mining 
property  which  he  had  acquired  in  the  meantime  to  Packwood  and  Car- 
ter for  one  year,  and  from  year  to.  year  thereafter  until  certain  indebted- 
ness, including  the  unpaid  notes  of  May,  1873,  were  paid,  according  to 
certain  specified  priorities,  out  of  the  net  proceeds  of  the  sales  of  water 
and  the  working  and  sales  of  mining  claims,  which  proceeds  were  to  be 
paid  by  Packwood  and  Carter,  monthly,  as  rent  for  the  property,  to  J. 

v.  34F.no  .6—24 


Digitized  by 


Google 


870  VEDXBAL  SEPORTEB. 

W,  Virtue,  as  trustee,  who  was  to  apply  the  same  on  said  indebtedness, 
in  pursuance  of  which  lease  Rice  surrendered  the  possession  of  the  prop- 
erty to  Packwood  and  Carter,  but  without  knowledge  of  a  mortgage  to 
C.  M.  Carter,  which  had  been  executed  by  T.  J.  Carter  in  the  mean- 
time, and  upon  the  agreement  that  when  said  indebtedness  was  paid  the 
possession  of  the  property  should  be  returned  to  him,  and  Packwood 
and  Carter  would  execute  to  him  a  formal  conveyance  of  the  ditch.  On 
January  4,  1874,  T.  J.  Carter  executed  a  mortgage  to  C.  M.  Carter  of 
his  interest  in  one-half  of  said  ditch  to  secure  the  payment  of  his  note  to 
C.  M.  Carter  of  $30,000  of  even  date  therewith,  payable  in  one  year, 
with  interest  at  1  p^  cent,  a  month,  which  note  and  mortgage,  the  bill 
charges,  lyere  given  without  any  consideration,  and  with  intent  to  de- 
fraud Rice;  that  C.  M.  Carter  had  both  actual  and  constructive  knowl- 
edge of  the  agreement  and  sale  of  May  ,-1873,  and  that  the  mortgage  was 
assigned  to  Grover  in  April,  1876,  without  consideration,  and  with  the 
like  intent  and  knowledge.  The  bill  under  appropriate  all^ations  there- 
for, prays  for  an  accounting  from  Packwood  and  Carter  j  and  a  conveyance 
by  them  to  the  plaintiff,  as  the  successor  in  interest  of  Rice  and  Clarke, 
liyton  &  Co.  in  the  ditch.  The  answer  of  Packwood  and  Carter  shows 
that  none  of  the  debts  secured  by  the  agreement  of  May  4,  1874  were 
paid,  except  some  that  were  paid  by  Clarke,  Layton  &  Co.,  and  that  no 
proceeds  were  realized  from  the  ditch  or  paid  to  the  trustee.  The  case 
rested  here  until  May  9,  1887,  when  on  the  application  of  the  plaintiflf 
a  receiver  of  the  property  was  appointed  and  took  possession  of  the  same. 
On  October  14th  the  defendant  Grover  had  leave  to  answer  the  bill,  and 
on  October  2Ist  he  filed  a  plea  thereto,  to  the  effect  that  he  was  a  bona 
fide  purchaser  for  a  valuable  consideration,  without  notice  of  the  plain- 
tiff's right.  The  plea  states  in  substance  that  on  and  prior  to  January  8, 
1874,  Packwoiod  and  Carter  pretended  to  be  the  owners  in  common  of 
said  ditch,  and  were,  or  pretended  to  be,  in  the  actual  possession  thereof, 
free  from  all  incumbrances  whatsoever;  that  on  January  8,  1874,  C.  M. 
Carter,  believing  that  Carter  and  Packwood  were  so  seized  and  possessed 
of  tha  premises,  received  from  T.  J.  Carter  a  conveyance  of  all  his  "es- 
tate, right,  title,  and  interest,  possession  and  claim  whatsoever,"  in  and 
to  said  ditch,  to  be  void  on  the  payment  of  T.  J.  Carter's  note  to  C.  M. 
Carter,  of  even  date  therewith,  for  $30,000,  payable  in  one  year,  with 
interest  at  1  per  cent,  a  month  until  paid,  but  otherwise  to  be  and 
remain  in  full  force  as  a  mortgage;  that  ^e  defendant  does  believe  and 
aver  that  said  sum  of  $30,000  was  then  due  C.  M.  Carter  from  T.  J. 
Carter,  for  moneys  paid  and  advanced,  "at  and  before**  that  time  by  the 
former  to  and  for  the  latter;  that  said  mortgage  was  duly  recorded  in 
Baker  County;  that  on  April  17,  1876,  in  consideration  of  certain  legal 
services  rendered  C.  M.  Carter  by  the  defendant,  between  1861  and  1876, 
and  certain  moneys  theretofore  paid  and  advanced  by  the  latter  to  and 
for  the  former,  C.  M.  Carter  assigned  his  interest  in  said  mortgage  to  the 
defendant  in  payment  of  said  indebtedness,  which  services  and  moneys 
amounted  to  more  than  $6,700  in  value,  but  said  sum  was  stated  in  said 
assignment  as  the  consideration  therefor,  because  the  mortgage  was  not 
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in  fact  worth  any  mord,  but  less  than  said  sum;  that  on  February  8, 
1879,  the  defendant  commenced  a  suit  in  the  circuit  court  for  Baker 
county  to  enforce  the  lien  of  said  mortgage,  wherein,  on  May  19,  1879^ 
a  decree  was  given  against  T.  J.  Carter  for  the  amount  of  the  note  and 
interest,  which  decree  was  thereby  declared  a  first  lien  on  the  premises 
from  the  date  thereof,  and  that  no  payment  has  ever  been  made  thereon; 
that  the  defendant  is  informed,  and  believes  and  so  states,  that  at  the 
date  of  said  mortgage  C.  M.  Carter  had  no  knowledge  of  any  '^contract- 
ual relation"  between  Pack  wood  and  Garter  and  Rice  and  Clarke,  Lay  ton 
&  Co.,  concerning  the  ditch,  by  reason  of  which  any  equities  affecting 
said  property  existed  in  favor  of  Rice  and  Clarke,  Lay  ton  &  Co.  ^  and 
avers  that  C.  M.  Carter  took  said  mortgage  bona  fide  for  a  valuable  con- 
sideration and  without  notice  of  the  equities  asserted  by  the  plaintid 
herein;  that. at  the  time  of  the  assignment  to  the  defendant  he  had  no 
notice  whatever  of  any  "relations"  between  said  parties  "relating"  to  said 
ditch,  whereby  any  equities  affecting  the  same  existed  in  favor  of  Rica 
and  Clarke,  Layton  &  Co.,  and  "insists"  that  he  is  a  bona  fide  purchaser, 
for  a  valuable  consideration,  without  notice  of  the  equities  claimed  herein 
by  the  plaintiff.  In  the  allegations,  by  way^  of  answer  in  support  of  the 
plea,  the  statejtnents  in  the  plea  concerning  the  good  faith  of  the  defend- 
ant and  his  assignor  and  their  want  of  notice  of  the  plaintiff's  equity,  and 
the  consideration  in  support  of  the  mortgage  and  the  assignment  thereof, 
are  repeated.  They  also  contain  denials  on  information  and  belief:  (1) 
That  on  April  4, 1876,  the  agreement  of  May  23, 1873,  had  been  or  was 
jecorded  as  alleged  in  the  bill,  or  that  the  defendant  had  any  notice  of 
such  record  or  the  existence  of  such  agreement  prior  to  such  assignment; 
(2)  that  on  January  8,  1874,  or  at  any  time  after  May  23,  1873,  or  at 
aU,  Rice  and  Clarke,  Layton  &  Co.,  or  either  of  them,  were  in  the  actual 
possession  of  said  ditch,  and  if  they  were,  it  was  only  through  Packwood 
and  Carter,  who  had  the  actual  possession  as  their  agents,  of  which 
agency  neither  the  defendant  nor  C.  M.  Carter  had  any  notice  until  after 
the  execution  and  assignment  of  said  mortgage;  and  (3)  all  manner  of 
unlawful  combination  charged  and  implied  against  the  defendant  and  C. 
M.  Carter,  in  the  bill.  The  case  was  argued  and  submitted  on  the  suf- 
ficiency of  the  plea. 

The  origin  or  nature  of  the  right  or  title  of  any  of  these  parties  to  this 
water,  ditch,  aeud  mining  ground  is  not  stated  or  mentioned  in  the  bill 
or  plea.  In  the  absence  of  anything  to  the  contrary,  it  may  be  assumed 
that  the  water  was  appropriated  and  conducted  by  means  of  the  ditch 
between  the  termini  thereof,  in  accordance  with  the  custom  of  the  dis- 
trict, the  law  of  the  state.  2  Laws  Or. ,  c.  60, "  Mmes;"  Rev.  St.  §§  2339 , 
2340.  By  section  3833  (section  1,  act  1870)  and  section  3834  (section 
2,  act  1864)  of  said  laws,  ditches  for  mining  purposes  are  declared  real 
property,  and  "the  laws  relative  to  the  sale  and  transfer  of  real  estate" 
are  made  applicable  thereto.  Whether  this  includes  the  registration  of 
deeds  or  conveyances  of  such  ditches  may  be  a  question;  but  as  the  effect 
or  operation  thereof  depends  to  some  extent  on  registration  probably  it 
does.     But  even  then  neither  the  contract  of  1873  nor  that  of  1874,  al- 
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though  relating  "  to  the  sale  or  purchase"  of  real  property,  Was  entitled 
to  record,  not  having  been  acknowledged  or  proved  as  provided  by  stat- 
ute. 2  Laws  Or.,  c.  21,  §  3055.  Bat  an  unrecorded  deed  6r  contract 
of  sale  is  good  against  a  subsequent  purchaser  with  actual  notice  thereof, 
no  matter  how  obtained.  Moore  v.  ThoTnaSy  1  Or.  201;  Mu9grove  v. 
Bonsery  5  Or.  313;  Baker  v.  Woodioardy  12  Or.  3,  6  Pao.  Rep.  173.  A 
plea  that  the  defendant  is  a  bona  fide  purchaser,  without  notice,  for  a 
valuable  consideration,  must  directly  deny  the  fact  of  notice  and  of  every 
circumstance  from  which  it  may  be  inferred.  Mwnray  v.  BaUotij  1  Johns. 
Ch.  575.  It  should  deny  notice  in  the  fullest  and  clearest  manner, 
whether  the  same  is  charged  or  not.  2  Pom.  Eq.  Jur.  §  785.  Here 
notice  or  knowledge  of  the  alleged  equities  is  denied,  but  not  of  the  &ct8 
out  of  which  it  is  claimed  they  arise.  For  instance,  it  is  denied  that  the 
contract  of  sale  of  1873  was  duly  recorded,  which  is  an  implied  admis- 
sion that  it  actually  was  recorded.  The  possession  of  Rice  and  Clarke, 
Layton  <&  Co.,  as  allied  in  the  bill  on  January  8,  1874,  was  enough  to 
put  C.  M.  Carter  on  inquiry  as  to  the  nature  and  extent  of  their  claim, 
and  was  therefore  notice  to  him  of  all  he  might  have  learned  by  such  in- 
quiry. The  answer  to  this  allegation  is  a  denial  on  information  and  be- 
lief that  the  parties  were  at  any  time  after  May  23,  1873,  in  the  actual 
possession  of  the  ditch,  and  an  averment  that  if  they  had  any  such  pos- 
session it  was  only  by  Packwood  and  Carter  as  their  agents.  This  is  in- 
sufficient  as  being  evasive  and  .uncertain. 

But  the  principal  points  made  in  the  argument  against  this  plea  are 
(1)  that  neither  the  mortgagee,  C.  M.  Carter,  nor  his  assignee,  L.  F. 
Grover,  appear  thereby  to  be  purchasers  for  a  valuable  consideration; 
and  (2)  that  C.  M.  Carter,  having  taken  a  quitclaim  deed  from  T.  J. 
Carter,  is  not  a  bona  fide  purchaser  without  notice.     In  May  v.  Le  Claire, 

11  Wall.  232,  it  is  held  that  a  purchaser  under  a  quitclaim  deed  is  not  a 
bona  fide  purchaser  within  the  rule  which  protects  such  a  purchaser 
from  the  operation  of  a  prior  conveyance  or  sale  of  which  he  had  no  no- 
tice. Notice  sufficient  to  prevent  the  purchase  from  being  bona  fide  is 
said  to  inhere  in  the  very  form  of  this  kind  of  a  conveyance.  2  Pom. 
Eq.  Jur.  §  763.  In  such  case  the  purchaser  only  takes  whatever  the 
grantor  could  lawfully  convey, — what  there  is  left  in  him.  To  the  same 
effect  is  the  ruling  in  Oliver  v.  Piatt^  .3  How.  340.  A  like  conclusion 
was  reached  by  the  supreme  court  of  this  state  in  Baker  v.  Woodward^ 

12  Or.  10,  6  Pac.  Rep.  173,  where  it  was  held  that  a  deed  of  the  gran- 
tor's "right,  title,  and  interest"  in  the  land,  only  passed  the  same  subject 
to  any  prior  disposition  thereof.  It  is  admitt^  that  in  some  of  the 
states  this  rule  does  not  prevail.  Mr.  Pomeroy  (2  Eq.  Jur.  §  753,  note  , 
1)  without  expressing  any  opinion  on  the  question,  gives  the  cases  there- 
on, from  which  it  appears  that  the  weight  of  authority  is  in  favor  of  the 
rule  as  announced  by  the  supreme  court  of  this  state  and  the  United 
States,  with  which  agrees  my  own  judgment.  But  this  court  is  bound 
by  the  decision  of  the  latter  tribunal,  and  in  the  absence  of  any  control- 
ling authority  would  on  this  question  be  inclined  to  follow  that  of  the 
former.     There  is  another  view  of  this  matter  which  may  be  worth  con- 
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sidering.  It  is  provided  by  section  828,  Code  CSvil  Proc. ,  that  a  mortgage 
shall  not  be  deemed  a  conveyance,  so  as  to  enable  the  owner  thereof  to 
recover  possession  of  the  niortgaged  premises  without  a  foreclosure  and 
48  lie.  Under  this  statute,  which  is  but  the  logical  sequence  of  the  equi- 
table doctrine  of  mortgages,  announced  by  Lord  Mansfield  in  King  v. 
SL  Mickads^  2  Doug.  632,  that  a  mortgage  is  only  a  security,  the  supreme 
-court  of  this  state  has  held  that  a  mortgage  is  only  a  security,  and  that  the 
mortgagee  acquires  thereby  no  right  to  or  interest  in  the  mortgaged  prem- 
ises. Ander9(m  v;  Baxter,  4  Or.  110;  Roberta  v.  SwtterKn,  Id.  222.  And 
see  WUherOL  v.  Wiberg,  4  Sawy.  232.  From  these  premises  the  conclu- 
sion seems  deducible  that  C.  M.  Carter  acquired  no  estate  or  interest  in 
the  premises  by  virtue  of  his  mortgage,  but  only  the  right  to  subject  the 
grantor's  interest  therein  to  sale  for  the  satisfaction  of  his  debt,  and  that 
his  assignee,  L.  P.  Qrover,  whether  he  took  the  assignment  with  or 
without  notice  of  the  prior  equity  of  Rice,  is  exactly  in  the  same  posi- 
tion. This  equity,  to  which  the  lien  of  Carter's  mortgage  was  subordi- 
nate, arose  from  the  sale  by  Packwood  and  Carter  of  the  property  to  Rice 
on  May  23,  1878,  whereby  he  became  the  equitable  owner  thereof  and 
-they  the  mere  trustees  of  tiie  l^al  title  for  his  benefit. 

Counsel  for  the  plea,  however,  maintains  that  the  Carter  deed,  although 
technically  a  quitclaim,  is  in  effect  within  the  ruling  in  Van  Renaadaerv. 
Kearney,  11  How.  822,  where  it  was  held  that  even  in  the  case  of  "a 
deed  of  bargain  and  sale  by  release  and  quitclaim,"  when  it  appears  on 
the  face  thereof  that  the  parties  thereto  bargained  for  and  about  an  estate 
-of  a  particular  description  or  quality,  that  the  grantor  and  those  claim- 
ing under  him,  are  thereby  estopped  to  deny  that  he  was  seized  of  such 
estate  in  the  premises  at  the  date  of  the  conveyance.  But  in  this  case 
the  deed  contains  no  evidence  that  the  parties  bargained  with  reference 
to  any  particular  estate  other  than  the  then  right,  title,  and  interest  of 
T.  J.  Carter  in  the  ditch,  and  that  was  nothing  more  than  the  bare  legal 
title  to  the  undivided  half  thereof,  which  in  equity  and  good  conscience 
he  then  held  in  trust  for  Rice,  his  vendee  of  the  property.  Besides  the 
controversy  in  Van  Rensadaer  v.  Kearney  was  between  persons  in  privity 
with  the  parties  to  the  deed  in  question,  and  therefore  the  decision  is  not 
applicable  to  the  case  under  consideration.  Certainly  Rice  is  in  no  way 
-estopped  or  bound  by  the  Carter  deed,  which  is  subsequent  in  point  of 
time  to  his  purchase  and  to  which  he  is  a  stranger. 

Bat  as  it  appears  from  the  plea,  and  was  admitted  on  the  argument, 
that  the  only  consideration  for  the  mortgage  or  the  assignment  is  an  an- 
tecedent debt,  it  must  be  held  bad.  Such  a  debt  is  not  a  valuable  con- 
sideration within  the  rule  invoked  by  the  defendant  for  his  protection 
against  the  prior  right  of  the  plaintiff.  Where  a  conveyance  is  made  or 
a  security  taken,  the  consideration  of  which  is  an  antecedent  debt,  the 
grantee  or  person  taking  the  security  is  not  regarded  as  a  purchaser  for  a 
valuable  consideration.  He  has  not  parted  with  anything  of  value.  He 
loses  nothing  by  the  transaction,  and  therefore  there  is  no  reason  why 
-equity  should  interfere  to  protect  him  against  a  prior  right,  although  he 
may  have  taken  such  conveyance  or  security  without  notice  thereof. 
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The  only  cases  cited  in  which  an  antecedent  debt  is  held  to  be  a  valuable 
consideration  are  from  Indiana  and  California.  See  Babcock  v.  Jordan^ 
24  Ind.  14;  H-ey  v.  Clifford,  44  Cal.  335.  In  New  York  and  Massachu- 
setts, the  rule  is  well  established  that  a  prior  indebtedness  is  not  a  valu- 
able consideration  in  such  a  case.  Padgett  v.  Lawrencey  10  Paige,  180; 
Wood  V.  BoUnsm,  22  N.  Y.  567;  Gary  v.  White,  52  N.  Y.  142;  Clark  v. 
Flint,  22  Pick.  243.  In  Bank  v.  Bates,  120  U.  8.  556,7  Sup.  Ct.  Rep. 
679,  the  supreme  court  had  the  question  before  it  for  the  first  time. 
Mr.  Justice  Harlan  delivered  the  opinion  of  the  court,  in  tlie  course  of 
which  he  refers  with  deference  to  the  case  of  Morse  v.  Bank^  3  Story, 
364,  389,  wherein  there  was  a  controversy  between  a  bank,  the  assignee 
of  Godfrey,  and  his  assignee  in  bankruptcy,  concerning  certain  real  and 
personal  property,  in  which  Mr.  Justice  Story  says: 

''This  leads  me  to  remark  that  the  bank  does  not  stand  within  the  predica- 
ment of  being  a  &ona  ^de  purchaser,  for  a  valuable  consideration,  without  no- 
tice, in  the  sense  of  the  rule  upon  this  subject.  The  bank  did  not  pay  any  con- 
sideration therefor,  nor  did  it  suiTender  any  securities,  or  release  any  debt  due 
*  *  *  from  ♦  ♦  *  Godfrey  to  it.  The  transfer  from  Godfrey  was 
simply  a  collateral  security,  taken  as  additional  security  for  the  old  indebtment 
and  liability  of  the  parties  to  the  notes  described  in  the  instrument  of  trans- 
fer. It  is  true  that  as  between  Godfrey  *  *  ♦  and  the  bank  the  latter 
was  a  debtor  for  value,  and  the  transfer  was  valid.  But  the  protection  is  not 
given  by  the  rules  of  law  to  a  party  in  such  a  predicament  merely.  He  must 
not  only  have  had  no  notice,  but  he  must  have  paid  a  consideration  at  the  time 
of  the  transfer,  either  in  money  or  other  property,  or  by  a  surrender  of  existing 
debts  or  securities  held  for  the  debts  and  liabilities.  But  here  the  bank  has 
merely  possessed  itself  of  the  property  transferred,  as  auxiliary  security  for  the 
old  debts  and  liabilities.  It  has  paid  pr  given  no  new  consideration  upon  the 
faith  of  it.  It  is  therefore  in  truth  no  purchaser  for  value  in  the  sense  of 
the  rule." 

Referring,  then,  to  the  cases  of  Sioift  v.  Tyson,  16  Pet.  1,  and  Railroad 
Co.  V.  Bank,  102  U.  S.  14,  in  which  it  was  held  in  the  interest  of  com- 
merce that  one  who  takes  negotiable  paper,  before  maturity,  in  the  usual 
course  of  business,  in  payment  of  or  as  security  for  an  existing  debt,  is 
deemed  to  have  given  a  valuable  consideration  therefor,  and  takes  it  dis- 
charged of  all  equities  or  defenses  existing  between  antecedent  par- 
ties, without  reference  to  his  knowledge  of  the  same,  Mr.  Justice  Har- 
lan says: 

"Do  these  principles  apply  to  the  case  of  a  chattel  mortgage,  given  merely 
as  security  for  a  pre-existing  debt,  and  in  obtaining  which  the  mortgagee  has 
neither  parted  with  any  right  or  thing  of  substance,  nor  come  under  any  bind- 
ing agreement,  to  postpone  or  delay  the  collection  of  his  demand  ?  Upon  prin- 
ciple, and  according  to  the  weightof  authority,  this  question  must  be  answered 
in  the  negative.  The  rules  established  in  the  interest  of  commerce  to  facili- 
tate the  negotiation  of  mercantile  paper,  which,  for  all  practical  purposes, 
passes  by  delivery  as  money,  and  is  the  representative  of  money,  ought  not,  in 
reason,  to  embrace  instruments  conveying  or  transferring  real  or  personal 
property  as  security  for  the  payment  of  money." 

Some  effect  is  sought  to  be  given  to  the  allegation  in  the  plea  that  the 
assignment  was  made  "in  payment"  of  the  defendant's  demand  against 
the  assignor.     But  the  assignment  is  not  set  out,  nor  is  it  alleged  that  it 
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was  so  received,  or  that  the  assignor  was  released  or  wholly  discharged 
therefrom.  .  Payment  of  a  pre-existing  debt  may  be  made  by  the  note  of 
the  debtor,  or  that  of  a  third  person,  but  according  to  the  decided  weight 
of  authority  a  novation  does  not  take  place  unless  there  is  an  express 
agreement  to  accept  the  latter  in  payment  and  discharge  of  the  former. 
Otherwise  the  payment  is  only  conditionalf  and  the  creditor  may,  if  the 
note  is  not  paid,  surrender  it,  and  sue  on  his  original  demand.  In  re 
(hdmette,  1  Sawy.  52,  and  authorities  there  cited;  The  Katie,  3  Woods, 
182.  Whether  the  complete  satisfaction  and  discharge  of  an  antecedent 
debt,  without  the  cancellation  or  surrender  of  any  written  security  by 
the  creditor, constitutes  a  valuable  consideration  is  a  question  which  the 
courts  of  the  different  states  have  decided  differently.  Dr.  Pomeroy  ev- 
idently thinks  the  question  ought  to  be  decided  in  the  negative,  and 
says: 

"To  bold  that  a  conveyance  as  security  for  an  antecedent  debt  is  made  with- 
out, but  that  one  in  satisfaction  of  such  debt  is  made  with,  a  valuable  consid- 
eration, when  the  fact  of  satisfaction  is  not  evidepced  by  any  act  of  the  cred- 
itor, but  depends  on  mere  verbal  testimony,  is  opening  the  door  wide  for  the 
easy  admission  of  fraud.  It  leaves  the  rights  of  third  persons  to  depend  on 
the  coloring  given  to  a  past  transaction  by  the  verbal  testimony  of  witnesses, 
after  the  event  has  disclosed  to  the  creditor  the  form  and  nature  in  which  ii 
is  for  his  interest  to  picture  the  transaction.  A  rule  which  renders  it  so  easy 
for  an  interested  party  to  defeat  the  rights  of  others  is  clearly  impolitic.'* 

The  plea  is  bad,  and  i^  therefore  disallowed* 


Clat  v.  Field  et  ol. 
iVufrict  Otfurt,  N  D.  MisHssippi,  TT.  D.    March  23, 1888. ) 

I.  Pabthbbship— Right  of  BtrnvrvoR  to  Coktinuhs  Business. 

The  surviving  partner  in  a  <^tton  plantation,  before  the  late  war,  not  being 
authorized  by  the  articles  of  copartnership,  or  the  will  of  the  deceased  part- 
ner, was  not  authorized  to  continue  the  partnership  business,  after  the  death 
of  the  deceased  partner,  longer  than  was  necessary  to  gather  and  sell  the  then 
growing  crop.* 

d.  Bake— Right  of  Bubvtvob  to  the  PbbsokaIiTT. 

Upon  the  death  of  the  deceased  partner  intestate,  the  title  to  the  personal 
property,  including  the  slaves  belonging  to  the  firm,  vested  in  the  surviving 
partner,  for  the  purpose  of  being  applied— i^«^  to  the  payment  of  the  part- 
nership liabilities;  seeandip,  for  a  division  of  the  residue  of  any  between  the 
surviving  partner  and  the  personal  representative  of  the  deceased  partner,  ac- 
cording to  the  rights  of  each.* 

8.  Bahe—Liabilitt  of  Subyivor  AooouirriKo. 

It  was  the  duty  of  the  surviving  partner  to  sell  so  much  of  the  personal 
property,  including  the  slaves,  if  necessary,  to  pay  oil  debts  due  by  the  firm 
to  himself  or  any  other  person,  and  to  so  apply  ft  Failinsr  to  do  so,  and  con* 
tinuing  the  planting  business  on  the  plantation,  and  with  the  slaves  and  other 

,  1  Bespecting  the  rights  and  liabUities  of  the  surviving  partnev,  where  a  partnerabip 
is  dissolved  by  the  death  of  one  partner,  see  Appeal  of  Snipe,  (Pa.)  6  Atl.  Rep.  108,  and 
note;  Klotz  v.  Maoready,  (La.)  8  South.  Rep.  SiOS:  Brown  v.  Watson,  (Mich.)  88  N.  W. 
'  Rep.  498;  Williams  v7Whedon,(N.Y0  16  N.E.R^  .       . 
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personal  property  of  tbe  firm,  he  is  liable  to  account  for  a  reasouaUe  rent  for 
the  land  and  hire  for  the  slaves  and  personal  property,  after  he  should  have 
sold  80  much  of  the  property  as  was  necessary  to  pay  the  debts  aigainst  the 
firm,  including  the  indebtedness  to  himself  as  a  creditor  of  the  firm;  and  was 
entitled  to  the  crops  raised  during  the  time  he  was  liable  for  rents  and  hire.^ 

4  Same— Tttlb  to  Pabtnershif  Rbaltt. 

The  legal  title  to  the  lands  owned  by  the  firm,  they  being  equal  partners, 
upon  the  death  of  the  deceased  partner  vested  in  the  surviving  partner  and 
the  heir  at  law  of  the  deceased  partner  as  tenants  in  common,  subject  to  th& 
dower  right  of  the  widow  of  the  deceased  partner  out  of  one  moiety  of  the 
land;  but  the  equitable  title  to  said  land  vested  in  the  surviving  partner,  so 
far  as  the  same  was  necessary  to  pay  the  liabilities  of  the  partnership,  includ- 
ing that  due  the  surviving  partner  as  a  general  creditor,  or  any  balance  due- 
him  on  a  settlement  of  the  partnership  accounts.  The  surviving  partner  had 
a  right  to  sell  the  land,  if  necessary  for  said  purpose,  publicly  or  privately, 
and  a  court  of  equity  would  have  compelled  the  heir  at  law  to  convey  the= 
legal  title  vested  m  him  to  the  purchaser.^ 

{SyUabua  by  the  Court.) 

In  Equity. 

Nugerd  &  McWiUie,  for  complainant. 

Erank  Johnston j  Edward' Mayes^  and  Mr.  McKeighan,  for  defendants. 

Hill,  J.  This  cause  is  submitted  upon  bill,  amended  bill,  answers^ 
exhibits,  and  proof,  from  which  the  following  facts  appear:  In  Septem- 
ber, 1854,  David  I.  Field  and  C.  I.  Fffeld,  brothers,  residing  in  the  state 
of  Kentucky,  formed  a  copartnership  for  the  purpose  of  purchasing  a  cot- 
ton plantation  in  this  state,  slaves,  mules,  etc.,  to  be  conducted  by  D. 
I.  Field,  who  was  to  reside  on  the  plantation,  and  control  and  manage 
the  same.  Each  party  contributed  one-half  the  capital  stock,  and  each 
was  to .  share  equally  in  the  profits  and  losses.  In  pursuance  to  this- 
agreement,  a  plantation,  slaves,  mules,  etc.,  were  purchased.  D.  I. 
Field  resided  on  the  plantation,  and  managed  tbe  business  up  to  hid 
death,  which  occurred  in  September,  1859.  P.  I.  Field  died  intestate, 
and  left  the  defendant  (now  Mrs.  Freeman)  his  widow,  and  the  defendr 
ant  D.  I.  Field,  his  only  child  and  heir  at  law.  Being  then  an  infant^ 
£.  H.  Field,  another  brother,  was  appointed  administrator  on  the  estate 
of  D.  I.  Field.  C.  I.  Field  took  the  paramount  control  of  the  partner- 
ship  property,  but  placed  said  E.  H.  Field  in  the  Immediate  possession 
and  control  of  the  property,  for  the  reason  assigned  by  him,  that  the 
slaves  would  be  better  satisfied,  and  more  easily  managed.  Mrs.  Free- 
man, the  widow,  then  Mrs.  D.  I.  Field,  was  with  her  son  in  Kentucky, 
when  her  husband  died,  and  never  afterwards  came  to  this  state.  The 
crop  of  1859  was  gathered  and  sold  and  applied  to  the  payment  of  the 
debts  of  the  firm.  The  business  was  continued  by  C.  I.  IHeld  through 
the  years  1860,  1861,  1862,  and  commenced  in  1863,  but  G.  I.  Field, 
[then  in  possession  of  the  property,  real  and  personal,  both  as  surviving^ 
partner,  and  as  administrator  of  D.  I.  Field, — E.  H.  Field  having  resigned 
bis  administration,  and  he  having  been  appointed  in  his  place,]  being  ap- 
prehensive that  the  slaves  would  leave  and  go  to  theUnited  States  army,, 
took  all  but  some  of  the  women  and  children  to  Texas,  and  remained. 

^See  foot-note  on  preoeding  page. 
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-there  with  them  nntfl  after  the  dose  of  the  war,  when  he  returned  with 
them,  and  employed  them  on  the  plantation  during  the  year  1866,  after 
which  he  abandoned  the  cultivation  of  the  plantation, — the  slaves  hav- 
ing been  emancipated,  as  the  result  of  the  war, — and  leased  out  the  lands 
for  the  next  year.  C.  I.  Field  died  intestate  the  18th  day  of  July,  1867, 
when  Brutus  J.  Clay  administered  upon  both  the  estates  of  D.  I.  Field 
^nd  C.  I.  Field,  and  took  possession  of  the  lands,  and  leased  them  out, 
until  there  was  an  attempted  sale  of  them  by  him  under  the  decree  of 
the  probate  court  of  Bolivar  county;  and  they  were  bid  off  by  the  com- 
plainant Pattie  A.  Clay, — ^she  being  the  only  child  and  heir  at  law  of 
•C.  I.  Field,  his  wife  having  died  some  time  before  his  own  death, — and 
who  has  retained  possession  of  them  ever  since,  except  a  portion  of  the 
same  assigned  as  dower  to  Mrs.  Freeman  as  the  widow  of  D.  I.  Fields 
by  decree  of  this  court.  The  crop  raised  in  the  year  1860  was  gathered, 
sold,  and  the  proceeds  applied  to  the  payment  of  the  debts  of  the  firm; 
that  raised  in  1861  and  1862  was  raised  and  gathered,  but  not  sold, — and 
was  burned  by  the  Confederate  soldiers,  under  orders  of  their  command- 
ers. The  moles  and  other  personal  property  were  destroyed,  or  scattered 
.and  lost.  The  individual  property  of  D.  I.  Field  was  sold  and  applied 
to  the  payment  of  his  individual  debts,  and  the  support  of  his  wife  and 
child;  also  they  received  some  support  from  the  partnership  assets.  C. 
I.  Field  being  a  man  of  wealth,  furnished,  from  time  to  time  money  to 
the  firm  as  its  creditor,  which  appears  from  the  written  notes  or  acknowl- 
edgments executed  by  D.  I.  Field  in  the  name  of  D.  I.  Field  &  Co., — 
the  firm  name  under  which  the  firm  business  was  conducted, — and  which 
are  in  the  words  and  figures  as  follows : 

''On  or  before  the  Ist  day  of  January,  1858i  the  concern  of  David  I.  Field 
4o  Co.  will  be  owing  C.  I.  Field  the  sum  of  seven  thousand  three  hundred  and 
eighty-seven  dollars  and  thirty-one  cents,  ($7,387.31,)  for  money  advanced 
the  concern,  for  payment  of  the  Leac^  land,  and  cash  advanced  for  the  pur- 
chase of  negroes  in  Kentucky,  in  the  summer  of  1856,  to  bear  six  per  cent, 
interest  from  maturity  to  when  due.  *  This  2Sd  day  of  December,  1856.  D. 
I.  Field  &  Co.    [Seal.]'* 

"The  concern  of  David  I.  Field  &  Co.  la  owing  to  G.  I.  Field  the  sum  of  five 
thousand  six  hundred  and  sixty-six  and  two-third  dollars,  ($5,666§,)  it  be- 
ing that  amount  advanced  by  him  of  payment  to  Kirk  balance  on  concern  note, 
due  him  1st  day  of  January  last.  He  is  to  be  paid  six  per  cent,  for  said 
amount  from  date  until  paid.  This  20th  March,  1857.  David  I.  Field  & 
•Co." 

"Due  C.  I.  Field  or  order,  the  sum  of  eleven  hundred  dollars,  ($1,100,)  it 
being  money  this  day  advanced  by  paying  to  William  Kirk,  through  his  draft 
on  Hewitt  Norton  ^  Co.,  of  I^ew  Orleans.  This  bth  day  of  June,  1858.  D. 
L  Field  &  Co." 

"Due  C.  I.  Field  or  order,  one  thousand  three  hundred  and  eighty-nine  dol- 
lars and  twenty-one  one-hundredth  dollars,  ($1,289.29,)  for  value  received  on 
settlement  to  this  date,  June  18,  1859.    D.  I.  Field  &  Co.'* 

C.  I.  Field,  after  the  death  of  D.  I.  Field,  probated  the  one-half  of 
the  amounts  stated  in  these  written  obligations  against  the  estate  of  D. 
I.  Field,  but  died  without  taking  further  steps  to  enforce  payment  of  the 
same;  but  after  Col.  Brutus  J.  Clay  became  the  administrator,  he  took 
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steps  to  have  the  estate  of  D.  I.  Field  declared  insolvent  by  the  probate 
court  of  Bolivar  county,  and  obtained  a  decree  of  that  court  for  a  sale  of 
the  interest  which  said  D.  I.  Field  had  in  these  lands  at  the  time  of  his 
death  for  the  payment  of  the  amount  claimed  to  be  due  upon  these  ob- 
ligations from  the  estate  of  D.  I.  Field,  being  the  one-half  due  upon  the 
four  obligations,  with  interest.  The  land  was  offered  for  sale  to  the 
highest  bidder, — ^that  is,  the  one-half  undivided  interest, — when  the 
same  was  struck  off  to  Mrs.  Pattie  Clay,  the  complainant,  who,  as  be- 
fore stated,  went  into  possession  of  the  same,  which  she  still  holds,  ex- 
cept that  portion  assigned  to  Mrs.  Lucy  Freeman  as  her  dower  in  said 
lands.  This  sale  has  been  held  void.  The  purpose  of  this  bill  is  to 
subject  the  interest  which  D.  I.  Field  had  in  these  lands  to  the  pay- 
ment of  the  one-half  of  the  amount  of  these  written  obligations,  with  in- 
terest, less  one-half  of  whatever  may  have  been  received  from  th^  rents 
and  profits  thereof  since  the  death  of  said  D.  I.  Field,  after  payment  for 
taxes,  improvements,  and  other  charges  against  said  lands.  These  writ^ 
ten  obligations  are  not  copied  from  the  originals,  which  it  is  alleged  were 
destroyed  by  fire,  but  from  copies  shown  to  have  been  taken  from  them 
before  their  destruction.  The  defendants  claim,  first,  that  the  due-bill 
dated  June  13,  1869,  was  taken  from  the  balance  then  due  on  the  three 
former  obligations,  and  to  close  all  accounts  and  indebtedness  then  due 
from  the  firm  to  said  C.  I.  Fidd  up  to  that  date.  It  was  evidently  given 
to  close  some  settlement,  but  what  was  included  in  it  is  uncertain,  both 
parties  being  now  dead,  and  there  being  no  one  to  explain  the  transac- 
tion. The  proof  does  not  show  sufi^cient  means  belonging  to  the  firm 
to  pay  off  this  indebtedness  and  the  other  liabilities  of  the  firm  shown  to 
have  existed;  therefore  I  conclude  it  did  not  embrace  them.  Thete  is 
other  proof  going  to  show  an  indebtedness  from  the  firm  to  C.  I.  Field 
after  the  death  of  D.  I.  Field. 

It  is  insisted  upon  the  part  of  the  defendants,  that  if  these  obligations 
were  not  paid  at  the  death  of  D.  L  Field,  that  they  were  canceled  by 
the  negligence  of  C.  I.  Field  as  surviving  partner  to  sell  so  much  of  the 
personal  property,  including,  if  necessary,  the  slavte,  to  pay  off  this  in- 
debtedness which  it  is  insisted  should  have  been  done  during  the  year 
1860,  whfn  such  property  brought  a  high  price,  and  before  its  destruc- 
tion; that  this  personal  property  was  then  of  much  larger  value  than  the 
amount  due  on  these  obligations,  and  all  other  indebtedness  of  the  firm. 
I  am  satisfied  from  the  proof  that  this  indebtedness  did  exist  against  the 
firm,  but  not  against  D.  I.  Field  individually,  and  that  all  the  attempted 
proceeding  to  collect  the  same  against  the  estate  of  D.  I.  Field  by  a  sale 
of  the  lands  was  based  upon  a  mistaken  theory,  and  without  authority, 
and  are  consequently  void.  Upon  the  death  of  C.  I.  Field  the  title  to 
all  the  personal  property,  including  the  slaves,  belonging  to  the  firm, 
vested  in  C.  I.  Field,  as  surviving  partner,  whose  dut}'  it  was  to  have 
sold  so  much  of  it,  within  a  reasonable  time,  to  pay  off  this  and  all  other 
indebtedness  against  the  firm.  This  he  bad  the  power  to  do,  without 
the  order  or  decree  of  any  court,  either  publicly  or  privately,  and  if  that 
was  insufficient  might  have  sold  so  much  of  the  land  as  was  necessary 
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in  the  same  way.  The  legal  title  to  the  lands  was  vested  in  said  C.  I. 
Field  and  the  defendant  D.  I.  Field,  to  be  sure;  but  the  equitable  title 
was  vested  in  C.  I.  Field,  for  the  purpose  of  paying  off  the  indebtedness 
due  himself,  as  well  as  all  others,  including  any  balance  due  him  on  set- 
tlement of  ibe  partnership  accounts,  and  a  court  of  equity  would  have 
compelled  D.  I.  Field,  the  defendant,  to  convey  the  legal  title  to  the 
purchaser.  This  question  was  fully  settled  in  the  case  of  Shanks  v. 
Kleinj  104  U-  S.  18,  and  reference  to  other  authorities  is  unnecessary  on 
this  point.  The  question  is,  did  C.  I.  Field,  by  this  neglect,  render 
himself  liable  for  the  loss  of  this  personal  property,  and  the  value  of  the 
slaves,  as  to  the  interest  of  defendants  therein,  or  estop  himself  from  set- 
ting up  the  claim  here  made.  Considering  the  relationship  of  the  par- 
ties, and  all  the  circumstances,  it  would  perhaps  be  inequitable  to  hold 
80  strict  a  rule;  but  I  am  satisfied  that  he  had  no  power  to  continue  the 
operation  of  the  plantation  with  the  firm  slaves,  mules,  and  other  prop- 
erty belonging  to  the  firm,  as  a  continuation  of  the  firm  business,  dur- 
ing the  years  1861,  1862,  and  1863,  and  that  he  was  liable  for  a  rea- 
sonable rent  for  the  land  and  hire  of  the  slaves,  stock,  and  other  property 
used  in  the  cultivation  of  the  plantation  during  the  years  1861  and  1862, 
to  be  applied  to  the  payment  of  these  obligations, — no  other  indebted- 
ness is  shown  now  to  exist, — and  that,  as  C.  I.  Field  and  his  adminis- 
trator, Brutus  J.  Clay,  and  the  complainant,  since  her  attempted  pur- 
chase, has  been  in  the  possession  of  all  the  lands,  with  the  exception  of 
Mrs.  Freeman's  dower,  since  its  assignment,  the  complainant  must  be 
charged  with  a  reasonable  rent  for  the  lands  and  the  hire  of  the  slaves, 
mules,  and  other  property  used  in  making  the  crops  of  1861  and  1862, 
and  for  a  reasonable  rent  of  the  lands  since  the  1st  of  January,  1866, 
omitting  the  years  1863, 1864,  and  1865;  that  such  rents,  and  those  for 
1861  and  1862,  be  credited  upon  the  amount  due  upon  the  obligations 
given  to  said  C.  I.  Field,  with  interest  up  to  the  1st  of  January,  1863, 
and  that  the  rents  accruing  commencing  with  the  1st  of  January,  1866, 
with  interest  for  1866,  on  the  Ist  day  of  January,  1867,  and  so  on  from 
year  to  year  up  to  the  present  time.  The  rents  and  hire  to  be  estimated 
at  what  would  be  a  fair  and  reasonable  rent,  or  hire  to  a  solvent  tenant 
for  cash,  taking  the  plantation  and  property  as  a  whole,  and  crediting 
the  complainant,  with  the  amounts  paid  for  taxes  and  for  such  improve- 
ments as  were  necessary  to  rent  the  lands  at  a  reasonable  price;  also  for 
the  value  of  such  improvements  as  may  have  added  to  the  permanent 
value  of  the  lands, — not  what  they  cost,  but  the  value  that  they  perma- 
nently may  have  added  to  the  lands. 

It  is  insisted  that  the  complainant  should  be  considered  as  a  mortga- 
gee in  possession,  and  only  chargeable  with  the  rents  actually  received. 
I  am  of  opinion  that  as  G.  I.  Fidd  neglected  to  sell  the  personal  prop- 
erty when  he  should  have  done  so,  and  by  which  neglect  it  was  wholly 
lost  to  the  defendants,  that  complainant  is  not  entitled  to  be  considered 
as  a  mortgagee  in  possession,  and  only  liable  for  the  rent  received.  The 
cause  must  be  referred  to  a  master  to  take  and  state  an  account  under 
the  rules  stated,  and  report  the  same  to  the  next  term  of  court.     As  C. 
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I.  Field  was  chargeable  with  the  rents  and  hire  for  1861  and  1862,  he 
YTSs  entitled  to  the  crops  for  those  years;  and,  being  the  sole  owner,  the 
loss  as  a  matter  of  course  was  his  cdone. 


ToMLiMBON  &  Wbbsteb  tixsm^Q  Oo.  V.  Shatto. 
{OircuU  Court,  D.  Minnewta.    AprU  8»  188a) 

1.  EZBCUTION— SUPPLSHBNTABT  PbOCBSDINOS— AfPOOTTMBNT  OF  RbCVIYXB. 

A  Judgment  creditor  is  entitled  on  the  return  of  an  execution  unsatisfied  to- 
an  order  for  the  examination  of  the  debtor,  and  to  an  order  forbidding  any 
transfer  of  his  property;  and  when  such  orders  have  been  issued  and  serred, 
the  Judgment  creditor  has  a  lien  on  the  debtor's  equitable  assets  disclosed, 
and  can  obtain  the  appointment  of  a  receiver,  the  proceedings  supplementary 
to  execution  being  regarded  in  the  light  of  a  creditor's  bill. 
S.  Bamb-^Effibot  of  Assiokment  bt  Dbbtor  fob  Bbrbfit  of  Crbditobs. 

The  fact  that  a  voluntary  assignment  of  his  property  has  been  made  by  a 
Judgment  debtor  to  an  assignee  of  his  own  choosing,  subsequently  to  pro- 
ceedings supplementary  to  execution  taken  against  him  by  a  Judgment  cred- 
itor, is  no  bar  to  the  appointment  of  a  receiver. 

8,  SaHB— OOMPELLING  Ck>NVBTAlTCB  OF  RbAI«  ESTATB  TO  RbCBIVBB. 

When,  on  examination  of  a  Judgment  debtor  in  proceeding's  supplementary 
to  execution,  it  appears  that  he  is  entitled  to  real  estate  subject  to  mortgages, 
it  is  competent  for  the  court  to  compel  him  to  convey  to  the  receiver  appointed 
at  the  instance  of  the  Judgment  creditor. 

4.  SaMB-~Wh£27  PBOCEEnmOS  MAT  BE  COMMBKCBD. 

An  officer  has  60  days  within  which  to  make  a  return  to  an  execution;  yet 
when  execution  is  returned  unsatisfied,  a  Judgment  creditor  may  take  supple- 
mentary proceedings  without  waiting  for  the  expiration  of  the  said  60  days. 

In  Equity.     Motion  for  the  appointment  of  a  receiver. 

The  Austin,  Tomlinson  &  Webster  Manufacturing  Company,  plaintiff 
and  judgment  creditor,  apply  by  motion  for  the  appointment  of  a  re- 
ceiver after  disclosures  upon  examination  of  Charles  W.  Shatto,  defend- 
ant  and  judgment  debtor,  in  proceedings  supplementary  to  execution- 
Application  granted. 

Oeorge  C  Ripley ^  for  plaintiff. 

Charles  H.  Woods  and  Fred  W.  Reed^  for  defendant. 

Nbi£on,  J.  A  motion  is  made  for  a  receiver,  after  disclosure,  uponr 
an  examination  in  proceedings  supplementary  to  execation,  in  accord- 
ance with  the  state  law  and  practice. 

The  appointment  of  a  receiver  is  opposed  for  the  reason  that  alber  the 
proceedings  had  been  instituted,  and  an  order  served  upon  the  ju<  gment 
debtor  forbidding  any  disposal  of  his  property  or  interference  the  ewith, 
he  made  a  voluntary  assignment  to  an  assignee  of  his  own  select  cin  un^ 

t  have 
find: 
dntiff 
order 


der  the  insolvent  law  of  the  state  of  Minnesota,  enapted  in  1881. 
duly  considered  the  case  presented  by  the  arguments  of  counsel  aili  find 
1.  That  the  return  of  the  execution  unsatisfied  entitled  the  {  fiintiff 
to  the  order  for  the  examination  of  the  judgment  debtor,  and  th 
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forbidding  any  transfer  of  his  property,  or  interference  therewith  by  him, 
so  that  property  not  subject  to  execution  could  be  reached  and  applied 
to  the  payment  of  the  judgment. 

2.  That  the  order  for  the  examination  of  the  debtor  when  issued  and 
served  gave  the  plaintiff  a  lien  on  the  equitable  assets  of  the  debtor. 

3.  That  he  was  at  this  time  entitled  to  the  appointment  of  a  receiver  to 
aid  in  the  application  of  the  debtor's  property  interests  to  the  payment 
of  the  judgment,  and  the  assignment  after  this  commencement  of  the  sup- 
plementary proceedings  should  not  prevent  the  appointment, 

4.  This  proceeding  supplementary  to  execution  is  a  substitute  for  a 
creditor's  bill,  and  has  a  greater  scope,  and  when  properly  commenced 
the  vigilance  of  the  judgment  creditor  is  rewarded  by  a  priorty  and  lien 
upon  equitable  assets;  and  the  discovery  upon  the  examination  in  this . 
case  shows  equitable  assets;  and  that  the  plaintifif  is  entitled  to  a  re- 
ceiver. 

5.  The  examination  also  shows  real  estate  belonging  to  the  judgment 
debtor  in  Dakota  territory,  which  is  only  incumbered  by  mor^ges, 
the  legal  title  being  in  him.  It  is  necessary  for  full  relief  that  a  con- 
veyance should  be  made  by  the  judgment  debtor  of  this  property,  and 
the  power  and  legal  authority  of  this  court  is  ample  to  enforce  it,  by  an 
order,  upon  the  defendant  to  make  suoh  a  conveyance. 

6.  The  law  fixes  the  time  of  the  return  of  the  execution  by  the  officer, 
at  any  time  within  60  days.  After  the  return  of  the  execution  unsat- 
isfied supplementary  proceedings  may  be  commenced.  The  plaintiff  is 
not  required  to  wait  until  60  days  have  expired. 

An  order  will  be  entered  granting  the  application  for  a  receiver,  and  a 
further  order  that  the  said  defendant,  Charles  W.  Shatto,  upon  due  no- 
tice upon  the  part  of  the  plaintiff,  and  upon  being  served  with  a  copy 
of  the  order  appointing  a  receiver,  attend  before  me  at  my  chambers  in 
the  custom  house  at  St.  Paul,  at  a  time  to  be  named  in  said  notice,  and 
then  and  there,  under  my  direction,  execute  to  the  receiver,  a  convey- 
ance of  the  real  property  described  in  the  disclosure  of  the  defendan^t, 
and  on  assignment  of  such  property  in  trust,  to  be  disposed  of  and  ap- 
plied, so  far  as  shall  be  necessary  in  pursuance  of  his  trust  duties  as 
such  receiver.  Consult  Rid.  &  B.  Supp.  Proc.  (8d  Ed.)  tit.  "Priority," 
etc.;  Porter  v.TTiSianw,  5  How.  Pr.  441,  affirmed,  9  N.  Y.  142;  McDer- 
muU  v.  Strong f  4  Johns.  Ch.  687;  Edtne^on  v.  Lyde,  1  Paige,  637;  Oorning 
V.  IFAite,  2  Paige,  668;  Lirnch  v.  Johriam,  48  N.  Y.  27;  Flivi  v.  Webb, 
25  Hiiw-  264:  Tofuim  v.  Goldberg,  28  N.W.  Rep.  264;  also  Wait.  Pr. 
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Levison  9.  Balfoub  €t  oL 
\^(Xreuit  Court,  IT.  D.  CaUfornia.    March  19, 1888.) 

1.  FaCTOBS  Ain>  BrOKBBS— AUTHOBITT— COirSTRUOnOH  OF  OONTBACr. 

A  direction  to  sell  ''Blam's  shells;  total  shipment;  not  under  £86  per  ton," 
does  not  authorize  the  consignee  to  sell  parts  of  the  shipment  of  average 
quality,  at  or  above  the  limit,  and  thus  throw  the  part  unsold  upon  the  hands 
of  the  owner.  The  consignee  is  only  authorized  to  sell  in  one  lot,  or,  at  least, 
to  sell  the  whole  in  such  manner  as  to  realize  the  price  limited  for  the  whole 
.     lot. 

3.  SaMB— EXCBBDING  AtJTHORITT— LlABILITT  TO  COITSIONOB. 

Where  a  consignee  of  goods  of  different  qualities  is  only  authorized  to  sell 
the  whole  in  one  lot,  at  a  limited  price  per  ton,  sells  a  part  of  average  quality 
at  a  price  above  the  limit,  but  does  not  sell  the  remainder,  he  is  liable  to 
account  to  the  consignor  for  the  whole  at  the  price  limited. 
(ByUahua  by  the  OaurL) 

At  Law.     Action  by  H.  Leviaon  against  A.  Balfour  and  oihenu 
Fox  <k  KeUogg^  for  plaintiff. 
Page  &  EdSy  for  defendants. 
Before  Sawyer,  Circuit  Judge. 

Sawyer,  J.  Prior  to  July  30,  1885,  Leon  Blum  had  a  shipm^t  of 
three  qualities  of  mother-of-pearl  shells,  amounting  in  the  aggr^ate  to 
25  tons  and  a  fraction,  in  the  hands  of  the  defendants'  Liverpool  agents 
for  sale.  He  transferred  the  shells  to  plaintiff,  and  on  July  80th  notified 
defendants  of  the  fact.  He  introduced  plaintiff  to  Mr.  Bruce,  one  of  the 
defendants,  and  a  verbal  arrangement  was  made  between  Mr.  Bruce,  on 
behalf  of  the  defendants,  and  plaintiff,  to  continue  them  in  defendants' 
hands  for  sale  until  they  were  otherwise  disposed  of.  In  the  language  of 
the  plaintiff,  they  were  to  be  sold  at  "eighty-five  pounds  sterling  per  ton 
for  the  total  consignment."  Plaintiff  also  used  the  word  "telqud,''  signi- 
fying "as  is."  In  the  language  of  Mr.  Bruce,  defendants  were  authorized 
"to  sell  the  total  shipment  not  under  eighty-five  pounds  per  ton,"  and 
these  statements  are  corroborated  by  two  other  witnesses,  Blum  and  Mar- 
shal, who  were  present.  Mr.  Bruce  made  a  pencil  memorandum  of  a 
dispatch  to  be  sent  to  his  Liverpool  house,  and  promised  to  send  Mr. 
Levison  a  copy  of  his  dispatch.  Accordingly  a  letter  dated  on  that  day 
was  immediately  sent  by  defendants  to  plaintiff,  in  which  they  indosed 
copy  of  invoice  and  other  papers  relating  to  the  matter,  and  said,  among 
other  things:  "As  requested  by  you,  we  will  cable  our  Liverpool  friends 
as  follows:  *  Blum  shells,  total  shipment,  arrange  at  not  under  £8S  .'  By 
mail  we  sliall  advise  Messrs.  Balfour,  Williamson  &  Co.  that  Mr.  Blum 
has  transferred  the  entire  shipment  to  you,  and  if  unsold  they  will  when 
called  upon,  deliver  the  same  to  your  order  on  payment  of  freig  t  and 
all  charges  which  have  been  incurred  at  Liverpool.  It  is  understoc  i  that 
if  our  friends  sell  the  shells  they  will  charge  the  usual  commissioi  of  2} 
per  cent.,  exdusiveof  brokerage,  on  the  gross  amount,  in  which  ca  e  you 
will  receive  credit  for  commissions  now  charged  by  us  on  the  a  nount 
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originally  advanced  to  Mr.  Blum,  and  which  has  this  day  been  paid," — 
the  amount  so  advanced  being  $7,000.  Defendants  on  that  afternoon 
sent  to  their  Liverpool  firm  a  telegram  as  follows:  "Blum  shells  per  Bell 
Rock,  Total  shipment.  Arrange  at  not  under  85  pounds  per  ton."  On 
September  28th,  by  letter  of  that  date,  defendants  notified  plaintiff  of  a 
sale  of  four  tons  of  the  shells,  made  up  of  proportional  parts  of  different 
qualities.  The  parts  sold  were  taken  from  the  different  qualities  of  shells 
in  such  proportion  as  to  leave  the  average  quality  a  little  higher  than,  or 
at  least  fully  as  high  as,  the  portion  sold.  The  shells  sold  for  £87.10 
per  ton.  The  report  of  sales  contained  no  charge  of  commissions.  They 
report  sales,  and  in  their  letter  add:  "And  we  trust  same  will  be  satis- 
factory." The  plaintiff  promptly  replied  to  defendants'  said  report  by 
letter  dated  September  30th,  in  which  he  says: 

''In  reply  to  yours  of  28th  instant,  I  beg  to  say»  that  the  authority  to  sell 
shells  ex  Bell  Bock  was  *  total  shipment,'  only,  and  not  in  lots.  I  reject  the 
affirmance  of  your  advice  to  me  of  tlie  28th  instant.  I  am  compelled  to  hold 
yoQ  to  original  terms,  referring  to  your  letter  of  July  80, 1885,  quoting  £85 
for  the  total  shipment." 

To  this  letter  the  defendants  replied  by  letter  of  same  date: 
"We  are  in  receipt  of  your  favor  of  date,  and  regret  you  do  not  seem  will- 
ing to  approve  of  our  friends'  small  sale  of  shells  ex  Bell  Bock.  Their  advices 
state  that  the  four  tons  would  be  made  up  of  proportionable  quantities  of  the 
three  lots,  and  as  their  buyer  had  good  hopes  of  placing  the  remainder,  they 
w^ere  induced  to  make  the  sale.  We  consider  our  friends  acted  entirely  for 
your  interest,  and  on  their  behalf  we  decline  to  view  the  matter  in  any  other 
light.  As  it  however  does  not  appear  that  our  friends  are  likely  to  give  satis- 
faction, we  will  thank  you  to  instruct  your  agent  to  take  delivery  of  the  shells 
— subject  to  payment  of  charges  which  have  accrued  thereon — and  as  we  shall 
also  request  Messrs.  Balfour,  Williamson  &  Co.  to  take  no  further  steps  to 
sell  them." 

On  the  same  date,^  September  30th,  defendants  sent  plaintiff  a  note  as 
follows: 

"Bef erring  to  our  letter  of  even  date,  we  now  hand  you  order  on  our  Liver- 
pool house  for  the  delivery  of  the  balance  of  the  shipment  of  pearl  shells  per 
Bell  Bock,  and  inclosed  with  it  an  order  dated  September  30, 1885,  addressed 
to  Messrs.  Balfour,  Williamson  &  Co.,  Liverpool,  as  follows:  'Please  deliver 
to  the  order  of  Wm.  H.  Levison,  San  Francisco,  the  balance  of  the  shipment 
of  pearl  shells  per  Bell  Bock  (ss)  on  payment  of  all  charges  which  have  ac- 
crued thereon.'  ** 

Plaintiff  again  immediately  confirmed  his  former  letter,  repudiated  said 
sales,  returned  the  order  for  balance  of  shells,  demanded  a  delivery  of  the 
whole  consignment  of  shells,  and  offered  to  pay  all  chaises  against  the 
same  upon  such  delivery,  but  refused  to  receive  the  said  shells  remaining 
after  said  sale^  or  less  than  the  whole  lot.  The  defendants,  being  unable 
to  deliver  the  whole  lot,  declined  on  that  ground,  and  thereupon  the 
plaintiff  demanded  payment  for  the  whole  25  and  a  fraction  tons  of  said 
shells,  less  charges,  at  the  price  of  £85  per  ton,  which  defendants  refused 
to  pay,  whereupon  this  suit  was  promptly  brought,  October  17,  1885| 
to  recover  the  said  sum  as  for  a  conversion.  The  account  of  sales  fur- 
nished by  defendants  and  introduced  in  evidence  showed  sales  to  the 
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amount  of  aboot  one  ton  and  a  half  more  than  the  four  tons  before  re- 
ported sold,  the  same  being  of  an  average  quality,  and  at  prices  above 
the  £85  limit,  but  this  latter  was  not  reported  to  plaintifif  till  long  after 
suit  was  brought. 

Upon  the  facts  stated,,  the  question  arises  whether  the  defendants'  au- 
thority to  sell  was  limited  to  a  sale  of  the  whole  lot,  at  a  single  sale,  or 
whether  they  were  authorissed  to  sell  in  small  lots  when  opportunity  oc- 
curred, provided  the.  lots  sold  were  of  an  average  quality,  and  not  sold 
below  the  limit  of  £85  per  ton.  The  terms  of  the  final  contract  must 
be  regarded  as  expressed  in  defendants'  letter  of  July  80,  1885,  wherein 
they  give  the  instructions  as  telegraphed  to  their  correspondents  in  Liv- 
erpool, viz.:  "Blum's  shells;  total  shipment;  arrange  at  not  under  £85." 
These  are  the  terms  of  the  contract  as  finally  expressed  in  writing  by 
defendants  themselves,  which  were  accepted  by  plaintiff  by  acquiescing 
without  objection  upon  receipt  of  defendants'  letter,  and  which  he  sub- 
sequently insisted  upon  by  referring  to  it  as  containing  the  contract  in 
his  letter  of  September  30th,  respecting  the  sale.  The  rights  of  the  par- 
ties must  therefore  depend  upon  the  construction  of  the  contract  as  Uius 
expressed.  Upon  a  careful  consideration  of  the  contract,  I  think  the 
reasonable  and  fair  construction  of  the  language  is,  that  the  defendants 
were  limited  to  a  sale  of  the  shipment  in  a  single  lot  at  one  sale,  or  that, 
if  they  assumed  to  sell  in  parcels,  even  at  higher  prices,  they  assumed 
the  risk  of  being  unable  to  sell  the  balance  at  such  prices  as  to  make  a 
sale  of  the  whole  cargo  yield  £85  per  ton.  They  were  not  authorized  to 
sell  small  lots,  and  throw  the  remainder  which  they  were  unable  to  sell 
back  upon  the  hands  of  the  owner;  and  by  so  selling  a  part,  without  the 
authority  of  the  owner,  and  thus  putting  it  out  of  their  power  to  return 
the  whole  shipment,  they  rendered  themselves  liable  to  account  for  the 
whole  lot  at  the  price  limited.  That  the  plaintiff  understood  that  he 
had  by  the  contract  limited  the  authority  to  sell  in  one  lot,  or  at  least 
that  defendants  should  sell  all  at  the  price  stated^  there  can  be  no  possible 
doubt,  for  that  was  the  construction  he  put  upon  it,  and  insisted  upon 
at  all  times.  He  was  not  a  jobber,  but  a  wholesale  dealer,  and  this  was 
manifestly  understood  by  defendants.  He  was  not  engaged  in  selling 
goods  in  small  quantities,  but  dealing  in  whole  shipments.  That  this 
was,  also,  the  construction  put  upon  the  contract  by  defendants  them- 
selves there  can  be  no  doubt.  In  their  report  of  sales  on  September 
28th,  after  stating  amount  of  sales  and  prices  without  charging  their 
commissions  on  the  parts  sold,  etc.,  they  dose  their  letter  of  advice  with 
"we  trust  the  same  will  be  satisfactory."  This  would  seem  to  indicate  a 
consciousness  of  having  exceeded  their  authority,  for  there  was  no  occa- 
sion for  this  suggestion  of  a  desired  approval,  if  they  supposed  they  had 
kept  within  their  authority.  But  plaintiff  immediately  repudiate!  the 
sale  as  being  without  authority,  calling  their  attention  to  the  terms  of  the 
authority,  as  expressed  in  their  letter  to  him  of  July  30th.  The  defend- 
ants immediately  replied,  not  that  they  put  a  different  construction  upon 
the  language,  but  urging  that  their  correspondents  had,  in  their  judg- 
ment, and  in  the  judgment  of  the  defendants,  acted,  not  within  their 


Digitized  by 


Google 


LEVISON  a,  BALFOUIU  d85 

nulhority,  "but  entirely  for  your  [plaintifiF's]  interest;"  that  they  "were 
induced  to  make  the  sale"  as  their  buyer  had  great  hopes  of  placing  the 
remainder,  and  added  that  "since  our  friends  are  not  likely  to  give  you 
entire  satisfaction,  we  will  thank  you  to  instruct  your  agents  to  take  de- 
livery of  the  shells,  subject  to  the  payment  of  all  charges  which  have 
accrued  thereon."  Now,  this  is  not  the  language  of  parties  who  feel  con- 
scious of  having  acted  within  their  authority,  but  rather  of  expostulation, 
seeking  a  ratification  because  they  had  acted  in  good  faith,  beUeving  their 
action,  though  unauthorized,  to  be  for  their  principal's  best  interest,  and 
seeking  approval  on  that  ground.  There  is  not  the  merest  Suggestion, 
directly,  or  inferentially ,  that  the  defendants  did  not  understand  the  con- 
tract precisely  as  the  plaintiflf  did.  And  there  is  no  intimation  anywhere 
in  the  evidence  that  the  defendants  construed  the  contract  differently 
from  the  plaintiff,  till  we  come  to  their  answer  to  the  complaint.  If  they 
entertained  a  different  view  of  the  meaning  of  the  contract,  when  they 
sold  in  lots  and  the  sale  was  repudiated,  they  were  here  called  upon  at 
the  time  to  so  state,  but  they  did  nothing  of  the  kind.  Had  they  for  a 
moment  supposed  they  had  acted  within  their  authority,  they  would  cer- 
tainly have  planted  themselves  upon  this  authority,  in  their  first  com- 
munication, and  would  never  have  sought  to  excuse  themselves,  and  seek 
approval  on  any  other  grounds.  It  is  quite  apparent,  therefore,  I  think, 
that  both  parties  construed  the  contract  alike,  and  that  the  construction 
now  sought  to  be  put  upon  it  by  defendants  is  an  after-thought.  In  my 
judgment,  by  seUing  a  part,  without  authority,  instead  of  the  whole, 
and  thereby  putting  it  out  of  their  power  to  return  the  whole  shipment 
of  shells  to  plaintiff  on  his  demand,  the  defendants  rendered  themselves 
liable  to  account  for  the  whole  shipment  at  £85  per  ton. 

There  was  an  attempt  to  prove  that  by  the  custom  of  merchants  at  San 
Francisco,  this  contract  authorized  a  sale  in  parcels  at  or  above  the  price 
limited.  But  this,  if  admissible  to  prove  the  fact,  would  be  directly  against 
the  construction  which  both  parties,  as  we  have  seen,  themsrfves  mani- 
festly put  upon  the  contract.  Besides,  the  evidence  does  not  satisfy  me 
that  there  is  any  such  recognized  established  custom.  The  precise  case,  as 
stated  in  the  contract  in  writing,  was  not  stated  to  the  several  witnesses, 
and  the  evidence,  when  carefully  analyzed,  at  best  only  shows,  I  think, 
that  if  the  goods  are  sold  in  parcels,  the  whole  must  finally  be  sold  so  as 
to  produce  the  required  amount.  I  do  not  think  the  evidence  established 
the  meaning  of  such  contract  to  be  that  the  consignee  is  authorized  to 
sell  a  part  of  the  goods  at  or  above  the  limit  and  throw  the  balance  back 
upon  the  hands  of  the  owner.  Upon  the  views  I  have  expressed,  the 
defendant  must  account  for  the  shells  at  the  rate  of  £85  per  ton,  and  a  re^ 
oovery  must  be  had  for  that  sum  after  a  deduction  of  commissions,  brok- 
erage, and  other  proper  charges,  upon  the  whole,  less  commissions  already 
paid  on  the  sum  of  $7,000.  Of  course  the  loss  or  gain  to  defendant? 
will  be  only  the  difference  between  the  price  limited  and  the  amount  for 
which  they  ultimately  sold  the  shells,  which  they  had  in  their  posses 
sion.  It  does  not  appear  whether  they  have  sold  or  not.  An  offer  oi 
£80  per  ton  for  remainder  appears  to  have  been  made.  But  upon  tl*f\ 
v.34F.no.6 — 26 


Digitized  by 


Google 


FEDERAL  BEPOBl'ER. 

view  expressed,  what  the  defendants  ultimately  lose  or  gain,  as  the  case 
may  be,  cannot  affect  the  amount  of  the  recovery.  I  am  not  certain  that 
the  evidence  furnished  the  means  for  ascertaining  with  mathematical  pre- 
cision the  amount  of  commissions  and  charges  to  be  deducted,  and  con- 
sequently the  amount  to  be  recovered.  If  so,  counsel  can  first  agree  upon 
the  amount,  and  it  will  be  inserted  in  the  findings.  If  not,  I  will  send 
it  to  a  referee  to  ascertain  the  brokerage  and  charges.  The  contract  fixed 
the  commissions  at  2i  per  cent. ,  and  the  evidence  shows  that  comrnissions 
on  $7,000  have  been  paid.  Let  there  be  findings  and  judgment  in  pur* 
suance  of  this  opinion. 


Denver  R.  L.  &  0.  Co.  v.  Union  Pag.  Ry.  C!o.,  (three  cases.) 
{CireuU  Oauirt,  D.  Colorado.    March  26, 1888.) 

1.  Ehinent  Domain— Nature  op  the  Use  fob  which  Exbrcisbd— Right  to 

Question. 

The  constitution  of  Colorado,  art.  15,  §  4,  declaring  all  railroads  to  be  pub 
lie  highways,  does  not  prevent  the  raising  of  the  question  as  to  the  character 
of  a  railroad  in  a  proceeding  by  it  to  condemn  land;  article  2,  §  15,  providing 
that  "whenever  an  attempt  is  made  to  take  private  property  for  a  use  alleged 
to  be  public,  the  question  whether  the  contemplated  use  be  really  public  shall 
be  a  Judicial  question,  and  determined  as  such  without  regard  to  any  legisla- 
tive assertion  that  the  use  is  public. " 

2.  Same— Plbadino. 

In  condemnation  proceedings  an  answer  alleging  that  the  plaintiff  was  or- 
ganized and  is  a  private  corporation,  for  the  purpose  of  constructing  and  op- 
erating a  railroad,  without  averring  that  the  railroad  itself,  when  built,  will 
be  a  private  road,  is  defective,  as  it  is  the  object  to  which  the  land  is  to  be 
devoted,  and  not  the  party  claiming  the  right  to  take  land,  that  is  required  to 
be  public. 
Z,  Same— Chakactek  op  Land  to  be  Acquibkd— -Pleading. 

When  a  petition  in  condemnation  proceedings  alleges  that  the  land  sought 
to  be  condemned  is  private  land,  held  b^  defendant,  a  corporation,  for  otner 
purposes  than  the  business  in  which  it  is  engaged,  and  the  averments  in  the 
answer  are,  defendants'  incorporation,  the  business  in  which  it  is  engaged, 
and  that  the  land  is  necessary  for  the  purposes  of  such  business,  the  answer 
is  sufficient  on  demurrer. 
4.  Same— Pleading— Defects  in  CJobporation. 

An  answer  to  a  petition  to  condemn  land,  alleging  that  the  articles  of  incor> 
poration  of  the  petitioner  company,  which  are  not  set  out  either  in  the  peti- 
tion or  answer,  are  not  sufficient  to  enable  it  to  maintain  its  action,  witnout 
specifying  the  particulars  in  which  such  articles  are  deficient,  will  be  stricken 
out. 
6.  Pleading— Answeb. 

An  answer  averring  that  the  petition  does  not  state  sufficient  facti  to  con- 
stitute a  cause  of  action  is,  in  effect,  a  demurrer,  and  on  motion  Iwill  be 
stricken  out. 

At  Law.  On  motion  to  strike  out  part  of  answer  and  demn  Ter  to 
part  of  answer. 

Proceedings  to  condemn  land  by  the  Denver  Railroad  Land  |l^  Coal 
Company  against  the  Union  Pacific  Railway  Company. 
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L,  M.  (Mhbert^  for  plaintiff. 

WiUard  Tdler  and  H.  M.  Orehood^  for  defendants. 

Hallett,  J.  In  the  three  condemnation  cases  the  Denver  Land  & 
Ooal  Company  against  the  Union  Pacific  Railway  Company  there  was  a 
inotion  to  strike  out  the  answers,  which  was  passed  upon  a  few  days  ago, 
on  the  ground  that  no  such  pleading  could  be  allowed  in  a  case  of  that 
kind.  That  motion  was  overruled.  The  plaintiff  has  raised  objections 
to  the  several  answers  by  motion  and  by  demurrer  as  to  their  merits. 
The  first  answer  is  that  the  petition  herein  does  not  state  sufficient  facts 
to  constitute  a  cause  of  action,  and  does  not  state  facts  which  entitles  the 
petitioner  to  the  action  and  relief  prayed  for  and  demanded  in  said  peti- 
tion. The  plaintiff  is,  of  course,  right  in  saying  that  this  is  only  a  de- 
murrer and  not  an  answer  at  all.  It  must  be  struck  out.  The  second 
answer  is  that  the  articles  of  incorporation  of  the  said  petitioner  are  not 
sufficient,  and  do  not  authorize  the  petitioner  to  maintain  this  action, 
or  to  appropriate  or  condemn  the  land  as  prayed  for  in  said  petition. 
The  articles  of  incorporation  are  not  set  out  in  the  petition,  and  they  are 
not  set  out  here.  Of  course  the  defendant  cannot  make  any  objection  to 
the  articles  of  incorporation  in  this  general  way  without  specifying  what 
his  objection  is  or  in  what  respect  the  articles  are  not  sufficient.  The 
answer  will  be  struck  out.  The  third  answer  is  that  "the  defendant, 
further  answering,  respectfully  shows  to  the  court  and  alleges  that  the 
said  company  was  organized  and  is  a  private  corporation  for  the  purpose 
of  constructing  and  operating  a  railroad  from  certain  coal  lands  owned, 
as  alleged  by  the  petition,to  Denver,  and  for  the  purpose  of  hauling  its 
coal  from  said  lands  to  the  city  of  Denver,  as  private  enterprise,  and  not 
for  the  accommodation  of  the  public  in  any  way  or  manner  whatever." 
This  answer  appears  to  be  intended  to  present  the  question  that  the  road 
built  by  the  petitioner  is  a  private  road,  and  not  for  public  use.  It  is, 
however,  rather  indistinctly  stated.  The  averment  is  that  the  company 
was  organized  for  this  purpose,  and  as  a  private  corporation,  without  a 
distinct  statement  as  to  what  the  road  will  be  if  built.  The  inquiry  is 
not  as  to  what  the  company  was  organized  for,  or  whether  it  will  be  a 
private  or  public  corporation,  but  what  the  road  will  be, — the  structure 
itself, — if  any  such  thing  shall  be  made.  I  regard  it  as  a  serious  defect  • 
in  the  answer,  and  don't  think  it  can  be  a  question  of  fact  to  be  tried, 
whether  this  company  is  organized  in  one  way  or  another,  except  it 
may  be  to  inquire  whether  it  conforms  to  the  statute  regulating  such 
matters;  but  it  may  be  a  question  of  inquiry  to  be  determined  as  matter 
of  fact,  whether  the  road,  when  built,  will  be  a  public  or  private  road, 
and  the  question  will  be  the  same  whether  the  road  shall  be  built  by  a 
corporation  or  by  an  individual.  That  question  does  not  in  any  way 
appertain  to  the  other,  by  whom  the  road  is  built.  It  is  a  question  what 
the  road  itself  is,  not  as  to  the  character,  or  the  quality  of  the  builder. 
But,  taking  the  answer  to  be  a  statement  that  the  road  will  be  private 
and  not  public,  and  is  intended  so  to  be,  petitioner  denies  that  any  such 
answer  can  be  made  or  received  in  an  action  of  this  kind,  and  he  founds 
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his  argument  upon  provisions  of  the  constitution  of  the  state.  In  sec- 
tion 15,  art.  2,  Const.,  some  provision  is  macle  as  to  taking  private  prop- 
erty for  public  use,  and  the  last  clause  of  that  section  is: 

"Whenever  an  attempt  ^s  made  to  take  private  property  for  a  use  alleged 
to  be  public,  the  question  whether  the  contemplated  use  be  really  public  shall 
be  a  judicial  question,  and  determined  as  such  without  regard  to  any  legisla- 
tive assertion  that  the  use  is  public." 

Counsel  for  petitioner  concedes  that  by  this  clause  an  inquiry  may  be 
made  as  to  whether  the  road  which  it  is  proposed  to  build  is  of  a  public 
or  private  character;  and  that  he  cannot  very  well  deny,  because  this  is 
not  a  new  principle  in  the  law.  It  is  affirming  only  what  stood  before 
in  the  law,  probably  that  there  might  be  no  misunderstanding  in  respect 
to  it«  Mr.  Mills,  in  section  10  of  his  work  on  '' Eminent  Domain,"  re- 
ferring only  to  the  general  principle  which  stands  in  the  law,  without 
support  from  any  oonstitution  says: 

^The  legislature  cannot  so  determine  that  the  use  is  public  as  to  make  the 
determination  conclnsive  upon  the  courts.  The  attempt  of  the  legislature  to 
determine  the  public  character  of  the  use  does  not  settle  that  it  has  the  right 
to  do  so,  but  the  existence  of  the  public  use  in  any  class  of  cases  is  a  question 
to  be  determined  by  the  courts.  The  presumption  is  in  favor  of  the  public 
character  of  a  use  declared  to  be  public  by  the  legislature,  and  unless  it  is 
seen  at  the  first  blush  that  it  Is  not  possible  for  the  use  to  the  public,  the 
courts  cannot  interfere.  The  grant  of  the  right  of  eminent  domain  is  a  deter* 
mination  on  the  part  of  the  legislature  that  the  objects  for  which  it  is  granted 
are  necessary.  There  can  be  no  way  for  courts  to  be  possessed  of  all  the  facts 
and  circumstances  which  the  legislative  department  had  before  in  each  partic- 
ular case.  An  abuse  of  a  general  act  authorizing  condemnation  for  private 
purposes  will  not  be  tolerated,"  etc. 

It  may  be  that  this  provision  of  the  constitution  was  inserted  with  a 
view  to  remove  the  presumption  which  is  here  referred  to,  or  perhaps  to 
allay  all  doubts  which  might  arise  at  any  time  in  respect  to  the  question; 
but  it  is  certainly  true  tliat  this  provision  of  the  constitution  is  only  a 
declaration  of  the  law  as  it  stood  at  the  time  the  constitution  was  made. 
But  petitioner's  counsel  contends  that  this  is  controlled  by,  and  in  effect 
nullified  by,  section  4,  art.  15,  of  the  same  constitution,  which  declares 
that  '^all  railroads  shall  be  public  highways,  and  all  railroad  companies 
.  shall  be  common  carriers.  Any  association  or  corporation  organized  for 
the  purpose  sh^ll  have  the  right  to  construct  and  operate  a  railroad  be- 
tween any  designated  points  within  this  state,  and  to  connect  at  the 
state  line  with  railroads  of  other  states  and  territories.  Every  railroad 
company  shall  have  the  right,  with  its  road,  to  intersect,  connect  with, 


or  cross  any  other  railroad."    The  argument  of  counsel  is  that, 


IS  by 


this  clause  of  the  constitution  a  raUroad  is  made  a  public  hig  way, 
no  question  shall  be  raised  as  to  it3  character  in  any  proceeding;  >ut  it 
shall  always  be  taken  to  be  and,  accepted  as  a  public  highway  in  a  I  pro- 
ceedings whq.tsoever.  That  appears  to  be  reasoning  in  a  circle.  To  ay  in 
one  clause  that  whether  it  shall  be  taken  to  be  of  a  public  chara  ter  is 
for  the  courts  to  determine,  and  then  tind  in  another  clause  that  th  i  con 
stitutional  convention  has  deteimined  it  itself,  i^  going  round  and  |ound 
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!n  the  same  course.  I  cannot  accept  any  such  position  or  proportion  as 
that;  in  fact  I  r^ard  it  as  exceedingly  technical  and  far-fetched,  and  it  is 
certain  that  in  ^1  proceedings  in  courts  where  these  proceedings  have 
been  recognized  elsewhere  no  such  position  has  been  taken,  nor  has  it 
been  thought  necessary  to  discuss  it. 

Here  is  a  case  from  a  state  in  which  the  rights  of  corporations  in  con- 
demnation proceedings  certainly  have  not  been  ignored,  which  seems  to 
go  as  far  as  the  counsel  for  defendant  asks  the  court  to  go  in  this  instance. 
This  case  is  Railroad  Cb.  v.  WiUse,  116  111.  449,  6  N.  E.  Bep.  49.  A 
question  arose  in  the  case  as  to  the  character  of  the  use  upon  the  evidence, 
no  answer  being  received  in  that  state  as  to  any  of  these  matters;  but 
upon  the  hearing  evidence  was  received  to  show  that  the  track  which  pe- 
titioners sought  to  build  was  only  for  the  purpose  of  connecting  its  main 
line  with  some  brick-yards,  which  were  not  very  far  from  the  line  of  the 
road.  Concerning  the  power  of  the  court  to  make  such  an  inquiry,  the 
court  says: 

"The  questions,  however,  of  whether  the  use  to  which  it  {s  sought  to  ap- 
propriate the  property  is  a  public  use  or  purpose,  and  whether  such  use  or 
purpose  will  justify  the  exercise  of  the  compulsory  taking  of  private  property 
under  the  statute  and  constitution,  and  where  the  power  is  attempted  to  be 
exercised  by  an  incorporation,  whether  the  power  is  delegated  to  the  corpora- 
tion by  the  legislature,  and  whether  the  uses  and  purposes  for  which  such 
power  is  sought  to  be  exercised  fall  within  the  legislative  grant  of  powers, 
are  proper  subjects  of  judicial  determination." 

For  which  a  large  number  of  authorities  are  cited. 

"It  is  evident  from  the  evidence  in  this  case  that  the  sole  use  and  purpose  of 
the  proposed  track  was  to  reach  the  brick  works  situated  between  a  half  and 
three-quarters  of  a  mile  from  appellant  railroad,  and  thereby  create  a  feeder  to 
its  main  line,  and  add  to  the  value  of  its  freights.  There  was  no  pretense 
that  there  was  any  necessity  for  any  increased  facilities  In  the  locality  of  the 
proposed  track,  except  for  the  purpose  of  saving  the  hauling  of  brick  from 
these  brick  works,  and  the  increased  traffic  brought  to  appellant's  main  line 
by  the  building  of  this  spur." 

Further  on: 

"It  is  conceded,  substantially,  and  the  evidence  abundantly  shows  the  fact» 
that  this  proposed  track  in  no  way  increases  or  adds  to  the  ^ilities  for  trans- 
acting the  business  of  the  railroad  appellant  is  authorized  by  its  charter  to 
build  and  operate,  but,  on  the  contrary,  by  adding  to  the  volume  of  its  freights, 
would  tend  rather  to  embarrass  the  main  line  of  road  than  otherwise." 

This  discussion  is  quite  lengthy ,  and  it  is  full  to  the  point  that  whether 
the  road  is  to  be  public  use  or  a  private  road  is  fully  open  to  inquiry 
and  decision  in  all  cases  of  this  kind,  and  other  authorities  are  not 
wanting.  A  year  ago,  or  nearly  so,  in  the  case  of  McPhee  and  another 
against  the  Union  Pacific  Railway  Company,  (an  equity  case,  in  this 
court,)  the  same  rule  was  followed;  and  upon  the  charges  in  the  bill  in  that 
cajse  it  was  held  that  a  track  which  the  Union  Pacific  Company  was  propos- 
ing to  lay  down  in  some  parts  of  this  town  was  only  a  private  road  for 
serving  certain  warehouses,  not  of  a  public  character,  which  would  ena- 
ble them  to  proceed  in  oppoaition  to  the  demands  of  property  holders  in 
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the  neighborhood.  If  this  answer  were  directed  to  the  quality  of  the 
road  which  the  petitioner  proposes  to  build^  rather  than  the  purposes  of 
petitioner's  organization »  it  would  be  sound.  As  it  stands  it  is  not  a 
good  answer,  and  must  be  struck  out.  The  fourth  answer  is  that  it  is 
not  necessary  for  the  petitioner  to  appropriate  for  use  or  occupy  the  lands 
and  premises  in  said  petition  described,  or  any  part  thereof.  An  aver- 
ment of  that  kind  cannot  be  made  without  stating  the  facts  showing  that 
the  necessity  does  not  exist.  That  answer  also  must  go  out.  The  fifth 
and  last  answer  is  the  subject  of  a  demurrer.  In  that  the  defendant  shows 
its  incorporation,  and  the  service  in  which  it  is  engaged,  and  aUeges  that 
these  lands  were  purchased  by  it  for  its  own  use,  and  that  they  are  nec- 
essary for  the  purposes  of  its  organization.  It  is  alleged  in  the  petition 
that  the  lands  are  not  in  use  at  all,  and  in  substance  that  thej'  are  pri- 
vate lands  held  by  the  Union  Pacific  Company  for  purposes  other  than 
the  service  in  which  it  is  engaged.  This  answer,  in  my  judgment,  meets 
those  allegations.  Whether  there  is  any  use  now  made  of  the  lands,  such 
as  claimed  by  the  respondent,  and  denied  by  the  petitioner,  can  only  be 
ascertained  upon  the  evidence;  and  it  is  only  after  hearing  the  evidence 
that  any  decision  of  matters  such  as  are  presented  in  this  answer  can  be 
reached.  It  is  impossible  to  determine  the  rights  of  the  parties  upon 
petition  and  upon  the  answer  only.  They  are  in  issue  by  these  charges 
and  counter-charges,  and  we  must  wait  for  the  evidence  before  determin- 
ing the  merits  of  the  controversy.  The  position  of  the  petitioner  that  no 
such  answer  can  be  made  is  subject  to  the  same  rule  as  the  defense  in  re- 
spect to  the  use  to  be  made  of  the  property.  The  argument  of  counsel 
that  because  these  things  are  by  the  statute  not  to  be  submitted  to  the 
jury,  therefore  they  cannot  be  considered  at  all,  is  of  no  weight.  Prob- 
ably it  is  true  that  questions  which  are  directed  to  a  jury  or  to  commis- 
sioners by  the  statute  are  to  be  considered  by  them,  and  by  them  only. 
It  does  not  follow  from  this  that  there  may  not  be  any  other  questions 
raised,  or  that  there  may  not  be  any  other  methods  of  reaching  a  decision 
upon  such  questions  than  those  that  are  mentioned  in  the  statute. 

The  demurrer  to  the  fifth  answer  must  be  overruled,  and  the  motion 
to  strike  out  as  to  all  the  others  allowed. 


Haltok  v.  UHLmaER. 

(Oircuii  Court,  E.  D,  Pennsylvania.    January  17, 1888.) 

Patbhts  for  Inventions-  -Anticipation. 

Letters  patent  No.  18l',037,  issued  December  0, 1870,  to  Thomas  Hal  ton  for 
improvement  in  Jacquard  looms,  claim  the  construction  of  the  griffs,  or 
those  parts  which  raise  the  hooks»  of  such  breadth  that  when  the  griifs  are 
elevated  the  blade  still  rests  below  the  top  of  the  hooks  out  of  operation,  and 
when  the  griffs  descend  the  danger  of  striking  the  heads  of  these  idle  hooks 
is  avoided.  On  evidence  of  prior  use  at  Paterson  and  Brooklyn;  of  the  Brit- 
ish  patent  issued  March  14, 1870,  to  John  Morris  for  an  improvement  by  mak- 


Digitized  by 


Google 


HALTON  V,  UHLTNGEB.  391 

ing  double-headed  hooks  so  as  to  employ  two  cylinders  for  the  center  and 
border,  respectively,  without  changing  the  cards;  of  the  French  patent  issued 
October  24, 1884,  to  James  Besset,  m  which  the  Jacquard  lifting  plate  was  re- 
placed by  a  fixed  grate  and  movable  frame  so  that  the  horizontal  needle,  when 
opposite  a  full  portion  of  a  card,  can  withdraw  the  hook  from  the  grate  when 
the  card-cylinder  is  nearest  the  side  of  the  machine,  instead  of  when  it  is  fur- 
thest; and  of  the  publication  in  1878  of  "Geschecte  der  Jacquard  Maschin," 
— the  patent  was  held  void  for  anticipation. 

In  Equity. 

This  is  a  suit  brought  by  Thomas  Halton,  complainant,  against  Will- 
iam P.  Uhlinger,  respondent,  for  an  alleged  infringement  of  letters  pat- 
ent, No.  185,027,  and  dated  December  5,  1876,  granted  to  Thomas 
Halton,  for  improvement  in  Jacquard  looms;  the  application  for  which 
letters  patent  was  filed  September  11,  1876.  The  invention  is  for  a 
broad  blade,  or  griff,  which  is  not  lifted  above  the  top  of  the  hook  heads 
of  the  Jacquard  machine.  The  griff  is  that  portion  of  the  Jacquard 
which  elevates  the  hooks  of  the  machine,  the  hooks  in  turn  being  op- 
erated upon  by  needles  so  as  to  be  left  in  position  or  thrown  out  of  posi- 
tion, to  be  elevated  by  the  griffs.  The  patent  claims  the  construction 
of  the  blades  of  the  griffs  of  such  breadth  that  when  the  griffs  are  ele* 
vated  the  blade  still  rests  below  the  top  of  the  hooks  out  of  operation, 
and  when  the  griff's  descend  the  danger  of  striking  the  heads  of  these  idle 
hooks  is  avoided.  The  defenses  were  prior  use,  prior  patents,  and  pub- 
lication. The  first  was  supported  by  the  testimony  of  witnesses  who 
had  operated,  or  seen  operated,  Jacquard  looms,  with  improvements 
upon  them  similar  to  that  described  in  complainant's  patent,  at  Pater- 
son,  N.  J.,  and  Brooklyn,  N.  Y.,  at  varying  periods  before  the  issue  of 
corapluinant's  patent.  The  defense  of  "prior  patents  was  supported  by 
offering  in  evidence  a  copy  of  letters  patent  granted  by  the  British  pat- 
ent office,  to  John  Morris,  of  Belfast,  Ireland,  dated  March  14,  1870, 
the  specification  and  claim  of  which  was  as  follows: 

'*I,  John  Morris,  of  Belfast,  in  the  county  of  Antrim,  Ireland,  do  hereby 
declare  the  nature  of  the  said  inventions  for  '  improvements  in  Jacquard  ap- 
paratus,' to  be  as  follows:  My  invention  has  reference  to  the  hooks  em- 
ployed in  Jacquard  apparatus.  These  hooks  have  hitherto  been  formed  as 
seen  at  Figure  1  of  the  annexed  drawings,  and  the  heads,  being  single,  have 
not  allowed  of  using  two  cylinders,  one  on  each  side  of  the  machine,  unless 
two  sets  of  needles  were  put  in  where  with  my  improved  hooks  I  have  only 
one  set.  My  invention  consists  in  making  double-headed  hooks  substantially 
of  the  form  represented  in  figure  2,  whereby  I  can  employ  two  cylinders,  one 
to  weave  the  center  and  one  to  weave  the  border,  so  that  it  is  not  necessary 
to  change  the  cards,  for  the  cylinders  can  be  put  in  motion  sooner  than  the 
cards  can  be  changed." 

Also  a  translation  of  French  patent  3427  dated  October  24,  1834, 
granted  jto  James  Besset,  of  Lyons,  for  a  loom  for  weaving,  called  by 
him  a  "fulling  loom,"  described  thereon  as  follows: 

"It  differs  essentially  from  ordinary  machines  called  *  Jacquard  machines,'  in  - 
that,  in  the  latter  the  lifting  plate,  or  grate,  is  movable,  and  actuates  the  cyl- 
inder which  carries  the  cards.    In  my  machine  this  grate  is  replaced  by  a 
fixed  grate  and  a  movable  frame,  so  arranged  that  when  the  horizontal  needle, 
which  serves  to  unhook  the  bent  top  of  the  crochet-wire,  which  is  above  the 
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grate,  is  opposite  to  a  full  or  unpieroed  portion  of  a  card;  it  performs  the 
said  operation  [witlidrawing  hook  from  the  grate]  when  the  card-cylinder  is 
nearest  the  side  of  the  machine,  instead  of  when  it  is  farthest  therefrom." 

To  support  the  defense  of  prior  publication,  ^^  Oe»cktcte  der  Jacquard 
Maschiny^  a  work  printed  in  1873,  was  cited  by  respondent. 
Oeo.  B.  Carry  for  complainant. 
Oeorge  J.  Harding^  and  Qeorge  Harding ^  for  respondent. 

BuTLEB  and  McICennan,  JJ.,  in  an  oral  opinion,  held  complainant's 
patent  to  have  been  anticipated|  and  dismissed  bis  bill,  with  oosts  to 
respondent. 


Carey  et  al.  v.  Miller  et  al} 
(jOvreuU  Court,  E,  D.  New  York.    March  6, 1888.^ 

1.  Patents  fob  Ik  vbntions— Aotiok  fob  Infringement— Ikjunctioh— Pre- 

yiotts  anjxtdications. 

Where  a  patent,  involying  the  subjection  of  steel  sprinf^s  to  heat,  had  been 
before  the  courts,  and  had  been  sustained  to  the  extent  of  covering  such  pro- 
cess *'when  the  springs  are  kept  below  red  heat,"  /uld,  m  this  suit,  on  appli- 
cation for  preliminary  injunction,  that  the  patent  would  be  presumed  valid 
only  to  the  extent  expressly  covered  by  the  decisions  referred  to. 

2.  Same. 

As  upon  the  preliminary  affldaTits  it  appeared  that  defendants,  in  the  pro- 
cess used  by  them,  heated  the  springs  above  this  limit,  held,  that  the  applica- 
tion for  preliminary  injunction  should  be  denied,  with  leave  to  renew  should 
complainants  be  able  to  produce  such  further  evidence  of  defendants'  process 
of  manufacture  as  to  inaicate  that  complainants'  patent  was  infringecL 

In  Equity.     On  application  for  preliminary  injunctioxu 
Dvmcany  Ourtis  &  Page^  for  complainants. 
Philip  J.  O^ReUhfy  for  defendants. 

Lacombe,  J.  This  is  an  application  for  a  preliminary  injunction  to 
restrain  the  defendants  from  making  and  selling  spiral  wire  springs, 
which,  in  the  process  of  manufacture,  are  subjected  to  heat,  after  the  wire 
is  wound  into  a  spiral  lorm,  with  the  effect  of  restoring  to  the  wire  the 
strength  and  elasticity  lost  in  winding, — and  from  in  any  way  practicing 
the  invention  described  and  claimed  in  letters  patent  No.  116,266, 
granted  to  Alanson  Carey,  on  June  27,  1871  The  claim  of  the  patent 
is  for  "the  method  of  tempering  furniture  or  other  coiled  wire  springs, 
substantially  as  hereinbefore  described."  The  process  set  forth  in  the 
specification  consists  in  the  subjecting  of  the  springs  to  a  degree  of  heat 
known  as  "spring  temper  heat,  which  is  about  six  hundred  degrees, 
more  or  less,"  for  about  eight  minutes.  The  patent  has  been  several 
times  i)efore  the  courts,  (^Oary  v.  Wdff,  24  Fed.  Rep.  139,  141;  Oary  v. 

>  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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Spring-Bed  Oo.y  27  Fed.  Rep.  299, 81  Fed.  Rep.  344,)  and  has  been  sua- 
tained  to  the  extent  of  covering  such  process, "  when  the  springs  are  kept 
below  red  heat."  It  may  be  that  the  patent  is  sufficiently  broad  to 
cover  any  degree  of  heat  whatever;  but  that  has  not  as  yet  been  held  by 
the  courts  which  have  had  it  under  consideration,  and  therefore,  upon 
application  for  preliminary  injunction,  the  patent  will  be  presumed  valid 
only  to  the  extent  expressly  covered  by  the  decisions  referred  to.  Upon 
the  case  as  it  now  stands  the  weight  of  evidence  indicates  that  the  de- 
fendants, in  the  process  used  by  them,  heat  th^  springs  above  this  limit. 
It  may  be  that  the  defendant's  affidavits  are  disingenuous,  and  that 
when  the  later  details  of  their  process,  now  so  briefly  described,  shall  be 
set  forth,  it  will  appear  that  they  do  infringe  the  patent  even  when  given 
the  limited  construction  which  would  confine  it  to  a  heating  not  above 
red  heat.  This  motion,  however,  can  only  be  decided  upon  the  papers 
before  the  court,  and  giving  due  weight  to  the  sworn  statements  pre- 
sented by  both  sides. 

The  motion,  therefore,  is  denied,  with  leave  to  renew  should  the  com- 
plainant hereafter  be  able  to  produce  such  further  evidence  as  to  the  de^^ 
fendant's  process  of  manufacture  as  will  indicate  that  the  daim  of  the 
patent  is  infringed  by  them. 


SmoEB  Manxjf'g  Go.  v.  Spbinofield  Fomn>BY  Co.  d  at. 
{Oireuii  Court,  D,  MoMachiUitts.    April  2, 1888.) 

1.  PaTBNTS  fob  IkTBNTIONB— IlTFBINGBlCEKT— PaTBKT  70B  SSPABATB   PABTB— 

Rbpaibs. 

Where  different  parts  of  a  machine  are  covered  by  separate  patents,  a  pur- 
chaser of  such  machine  from  the  patentee,  who  replaces  one  of  the  parts  or 
elements  covered  by  an  individual  patent,  when  worn  ont,  Is  guilty  of  an  in- 
fringement. 

S.  Equity— PLBADraO—MULTIFABTOUSHESS. 

It  is  within  the  discretion  of  the  court  to  decide  whether  or  not  a  bill  in 
equity  is  multifarious  in  its  nature,  such  questtosL depending  upon  the  circum- 
stances of  each  individual  case. 

In  Equity.     Action  for  infringement  of  patent. 

C.  F.  Perkins^  for  complainant. 

/.  L.  8.  RciberUy  for  defendant  Duckworth. 

CSoi/Py  J.  This  suit  is  brought  for  the  infringement  of  the  sixth  claim 
of  letters  patent  No.  208,838,  dated  October  8,  1878,  all  the  claims  of 
letters  patent  No.  229,629,  dated  July  6,  1880,  and  the  second  daim  of 
letters  patent  No.  274,859,  dated  March  20,  1883.  These  several  pat- 
ents were  issued  to  the  complainant  for  improvements  in  sewing-ma- 
chines. The  bill  has  been  taken  pro  confesso  as  against  the  Springfield 
Foundry  Company.  The  present  controversy  is  between  the  complaiar 
ant  and  fhe  remaining  defendant,  Duckworth.     Duckworth  is  a  macbin*^ 
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ist,  and  has  nmde  a  specialty  of  repairing  sewing-machines.  He  admits 
that  he  makes  certain  parts  of  the  Singer  I  M  machine  to  replace  worn  or 
broken  parts  in  machines  sold  by  the  complainant,  and  that  he  has  also 
made  and  furnished  these  parts  to  one  John  Thornton,  Jr. ,  of  New  York,  a 
dealer  in  sewing-machine  supplies,  and  engaged  in  the  business  of  re- 
pairing sewing-machines.  The  parts  introduced  in  evidence  are  the 
feed-cam,  forked  connecting  feed-bar,  feed-lifting  rockrshaft,  feed  rock- 
shaft,  shuttle-driver,  and  shuttle-race.  He  contends  that  the  mak- 
ing of  these  parts  does  not  constitute  an  infringement  because — Mrd^ 
they  are  each  but  one  of  many  other  parts  constituting  an  organized 
sewing-machine;  second^  that  the  parts  so  made  by  the  defendant  have 
been  made  for  the  purpose  of  replacing  parts  which  have  been  broken 
or  worn  out  in  organized  sewing-machines  sold  by  the  plaintiflF;  thirds 
that  neither  he  nor  any  other  person  has  ateembled  the  parts  so  made  in 
one  machine,  but  that  each  part  has  been  made  to  replace  a  correspond- 
ing part  in  some  organized  machine  made  and  sold  by  the  plaintiff.  He 
admits,  however,  that  the  parts  could  fit  no  other  machine,  without  con- 
siderable alteration,  than  the  Singer  I  M.  The  position  taken  by  the 
defendant  is  that  he  has  a  right  to  make  and  sell  these  parts,  provided 
the  article  is  not  made  or  sold  with  the  intent  to  put  it  to  an  unlawful 
use;  that  the  use  here  is  lawful  because  the  purchaser  of  a  patented  ma- 
chine has  a  right  to  repair  it,  and  to  replace  parts  as  often  as  may  be 
necessary,  provided  he  does  not  destroy  the  identity  of  the  machine. 
The  cases  relied  upon  by  defendant  are  Wikon  v.  Simpson^  9  How. 
109;  Chaffee  y.BeUing  Cb.,  22  How.  217;  Gottfried  v.  Brewing  Co.,  8 
Fed.  Rep.  322. 

In  Wilson  v.  Simpson  it  was  held  that  an  assignee  having  a  right  to 
use  Woodworth's  planing-machine  had  a  right  to  replace  new  cutters 
or  knives  for  those  which  were  worn  out.     The  court  says: 

.,  "The  right  of  the  assignee  to  replace  the  cutter-knives  is  not  because  they 
are  of  perishable  materials,  but  because  the  inventor  of  the  machine  has  so 
arranged  them  as  a  part  of  its  combination  that  the  machine  oonld  not  be 
continued  in  use  without  a  succession  of  knives  at  short  intervals.  Unless 
ttiey  were  replaced,  the  invention  would  have  been  of  but  little  use  to  the  in- 
ventor or  to  others.  The  other  constituent  parts  of  this  invention,  though 
liable  to  be  worn  out,  are  not  made  with  reference  to  any  use  of  them  which 
will  require  them  to  be  replaced.  These,  without  having  a  definite  duration, 
are  contemplated  by  the  inventor  to  last  so  long  as  the  materials  of  which 
they  are  formed  can  hold  together  in  use  in  such  a  combination.  No  replace- 
ment of  them  at  intermediate  intervals  is  meant,  or  is  necessary.  They  may 
be  repaired  as  the  use  may  require.  With  such  intentions  tliey  are  put  into 
the  structure.  So  it  is  understood  by  the  purchaser,  and  beyond  the  duration 
of  them  a  purchaser  of  the  machine  has  not  a  longer  use  for  them.  E  it  if 
Another  constituent  part  of  the  combination  is  meant  to  be  only  temp  rary 
in  the  use  of  the  whole,  and  to  be  frequently  replaced,  because  it  will  nc  last 
as  long  as  the  other  parts  of  the  combination,  its  inventor  cannot  com{  ain, 
if  he  sells  the  use  of  his  machine,  that  the  purchaser  uses  it  in  the  way  t  e  in- 
ventor meant  it  to  be  used,  and  in  the  only  way  in  which  the  machine  C2  i  be 
used.  Such  a  replacement  of  temporary  parts  does  not  alter  the  ident:  ;y  of 
the  machine,  but  preserves  it,  though  there  may  not  be  in  it  every  pari  f  its 
original  material." 
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.   In  CTiaffes  v.  Bdiing  Cb.,  22  How.  217,  the  court  says: 

"When  the  patented  machine  rightfully  passes  to  the  hands  of  the  purchaser 
from  the  patentee,  or  from  any  other  person  by  him  authorized  to  convey  it, 
the  machine  is  no  longer  within  the  limits  of  the  monopoly.  According  to 
the  decision  of  this  court  in  the  cases  before  mentioned,  it  then  passes  outside 
of  the  monopoly,  and  is  no  longer  under  the  peculiar  protection  granted  to 
patented  rights.  By  a  valid  sale  and  purcliase  the  patented  machine  becomes 
the  private,  individual  property  of  tlie  purchaser,  and  is  no  longer  protected 
by  the  laws  of  the  United  States,  but  by  theiaws  of  the  state  in  which  it  is 
situated.  Hence  it  is  obvious  that  if  a  person  legally  acquires  a  title  to  that 
which  is  the  subject  of  letters  patent,  he  may  continue  to  use  it  until  it  is 
worn  out,  or  he  may  repair  it  or  irapx'ove  upon  it,  as  he  pleases,  in  the  same 
manner  as  if  dealing  with  property  of  any  other  kind." 

In  Gottfried  v.  Brexoing  Cb.,  8  Fed.  Rep.  322,  the  patent  was  for  an 
improvement  in  pitching  the  inside  of  barrels,  and  judge  BijODGBTT  thus 
states  the  rule: 

"From  the  functions  of  the  different  parts  of  this  machine  it  is  obvious 
that  some  of  them  will  wear  out  much  faster  than  others,  and  I  think  there 
can  be  no  doubt  that  the  defendant  has  the  right  to  replace  those  parts. as  often 
as  necessary,  so  long  as  the  identity  of  the  machine  is  retained.  The  proof  in 
this  case  shows  to  my  satisfaction  that  as  the  grates,  pipes,  and  blowers  were 
worn  out,  they  were  renewed^  and  therefore,  the  identity  of  the  machine  is 
retiiined.  If,  for  Instance,  this  patent  had  been  upon  a  peculiar  grate,  and 
there  had  been  no  patent  upon  the  other  parts  of  the  machine  when  the  grate 
was  worn  out,  the  defendant  would  have  no  right  to  put  in  another  like  it, 
because  the  grate  was  covered  by  the  patent;  but  if  tiie  grate  is  only  a  part  of 
an  entire  combination,  I  think  it  has  a  right  to  replace  the  worn^ut  parts, 
and  it  cannot  be  said  to  be  a  different  machine. '' 

In  AUcen  v.  Print  Worka^  2  Cliff.  435,  the  purchaser  bought  a  knitting- 
machine  with  which  the  vendor  sent  a  package  of  needles  to  be  used 
with  the  machine.  The  needles  were  subject  to  a  separate  patent.  The 
court  (Mr.  Justice  Clifford)  observes: 

**  Right  to  repair  is  limited  by  the  same  rules  that  operate  in  the  repair  of 
other  property.  The  owner  may  repair,  but  he  cannot  appropriate  the  mate- 
rials belonging  to  another  man  .in  effecting  the  purpose.  Purchasers  in  this 
ease  may  repair  the  needles  they  purchased,  but  they  cannot  manufacture  new 
ones  without  license.  Reference  is  made  to  the  case  of  Wilson  v.  Simpson, 
9  How.  123«  but  a  careful  examination  of  the  case  will  show  that  it  affirms 
the  very  rule  here  maintained.  •  When  we  speak  of  the  right  to  restore  a  part 
of  a  deficient  combination,  we  mean,*  say  the  court.  •  the  part  of  one  entirely 
original,  and  not  of  any  other  patented  thing,  which  has  been  introduced  into 
it  to  aid  its  intended  performance.'  The  cutters  and  knives  in  that  case  were 
nut  subject  to  a  patent,  and  of  course  the  respondent  had  a  right  to  use  them 
as  materials  to  repair  his  machine;  but  unfortunately  for  the  defendants  in 
this  case,  the  needle  is  subject  to  a  patent,  and  in  making  and  using  it  they 
have  infringed  the  right  of  the  plaintiff. *• 

As  illustrated  by  these  cases  the  rule  seems  to  be  that  where  a  patent 
covers  as  an  entirety  a  machine,  composed  of  several  separate  and  distinct 
parts,  the  purchaser  of  3uch  machine  from  the  patentee  will  not  infringe 
by  replacing  such  temporary  parts  as  wear  out,  so  long  as  the  identity 
of  the  machine  is  retained;  but  if  the  patent  is  for  a  distinct  part  or  ele- 
ment of  the  machine,  a  purchaser  will  infringe  by  replacing  such  part  or 
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dement.  Tested  by  Ihia  rule,  I  think  the  defendants  are  guilty  of  in- 
fringement in  the  present  case.  The  sewing-machine  of  complainant  is 
not  patented  as  an  entirety,  but  different  parts  of  the  machine  are  cov- 
ered by  different  patents.  Claims  1  and  2  of  patent  No.  229,629  cover 
an  improved  shuttle-driver,  and  the  defendant  makes  and  sells  the  same 
device  to  be  used  in  a  Singer  machine.  The  second  claim  of  letters  pat< 
ent  No.  274,359  is  for  a  shuttl&-race  for  an  oscillating  shuttle,  provided 
with  an  elastic  side  or  flange.  The  shuttle-race  cannot  be  used  in  the 
Singer  I  M  machine  without  the  elastic  flange.  The  defendant  makes 
the  shuttle-race  for  use  in  such  machine.  He  therefore  makes  the  ma- 
jor part  of  the  patented  combination,  intending  that  it  should  be  pro- 
vided with  an  elastic  flange,  and  used  in  complainant's  machine.  Claims 
8  and  4  of  patent  No.  229,629,  and  claim  6  of  patent  208,838,  are  com- 
bination claims.  The  main  elements  found  in  these  patented  combina- 
tions are  made  and  sold  by  defendant  for  use  in  the  Singer  machine. 
Under  the  authority  of  Wikon  v.  Simpson  and  other  cases  this  cannot  be 
done. 

The  defense  of  multifariousness  is  also  relied  upon.  The  defendant 
Duckworth  has  answered,  proofs  have  been  taken,  and  a  hearing  had 
upon  the  merits  of  the  bill.  I  do  not  see  in  what  respect  the  defendant 
suffers  any  injury  by  having  these  causes  of  action  heard  together.  All 
the  patents  sued  upon  relate  to  one  machine,  and  the  defendant  is  not 
prejudiced  by  this  joinder.  Whether  a  bill  is  multifarious  or  not  must 
depend  upon  its  own  circumstances,  and  must  necessarily  be  left  to  the 
discretion  of  the  court.     Oliver  v.  PraUj  8  How.  833,  412. 

Upon  the  whole  I  think  a  decree  should  be  entered  for  the  complain* 
ant;  and  it  is  so  ordered.     Decree  for  complainant. 


The  Videtxb. 

WiMON  a  al.  V.  The  Vidette  d  ci. 

(Dittrict  Court,  5.  2>.  Alabamct.    March  20, 1888.) 

Smppiwa— Stoppage  rs  Tkansit— Liability  op  Vbsskl  to  Consigneb. 

Where  the  vendor  of  goods  aboard  a  vessel  has  exercised  his  ri^ht  of  stop- 
paige  in  transitu  while  the  vessel  was  out,  the  vessel  is  not  liable  in  damages 
for  refusing  to  deliver  the  goods  to  the  vendee  upon  demand  and  production 
of  the  bill  of  lading  at  the  port  of  destination;  and  this  is  especially  the  Atse 
where  the  vendee,  prior  to  filing  the  libel,  has  seized  the  goods  under  a  Y'it 
of  statutory  detinue  issued  by  the  state  court. 

In  Admiralty.     On  exceptions  to  libel. 

Wilson  &  Lozano,  a  firm  engaged  in  the  retail  dry  goods  business!  in 
Mobile,  Ala.,  purchased  on  credit  from  Teflft,  Weller  &  Co.,  of  N  jw 
York,  a  number  of  packages  of  merchandise,  and  these  were  shipped  by 
the  steam-ship  Vidette,  of  the  New  York  &  Mobile  Steam-Ship  line,  in 
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the  latter  part  of  January,  1887,  consigned  to  libelants,  and  bills  of  lad* 
ing  were  also  duly  forwarded  them  at  Mobile.  On  presentation  df  the 
biSs  of  lading,  February  11,  1887,  by  libelants  to  said  ship  at  Mobile, 
delivery  of  the  goods  was  refused  by  the  ship's  agent  on  the  ground  of 
contrary  instructions  received  from  shippers,  sent  while  the  vessel  was 
out.  On  February  15th,  Wilson  &  Lozano  brought  suit  in  the  city  court 
of  Mobile  in  statutory  detinue,  causing  the  sheriff  to  seize  the  goods,  and 
on  the  same  day  filed  this  libel  for  $5,500  damages  in  business  from  de- 
tention of  necessary  goods,  injury  to  business  standing,  and  for  expenses 
of  the  detinue  suit.  Lombard,  Ayres  &  Co.,  intervened  as  claimants 
and  charterers. 

O.  L.  &  H.  T.  Snvith,  for  libelants. 

R,  H.  Clarke^  for  complainants. 

TouLMiN,  J.,  (after  sMing  facts  as  ahove.)  A  seller,  who  has  sent  goods 
to  a  buyer,  at  a  distance,  may  stop  them  at  any  time  before  they  reach 
the  buyer,  on  the  ground  of  the  insolvency  of  the  buyer.  The  right  to 
do  this  is  called  the  right  of  stoppage  in  trarmtu.  Pars.  Merc.  Law,  60; 
2  Benj.  Sales,  §  1229;  Loeb  v.  P^ter«,  68  Ala.  243;  1  Pritch.  Adm.  Dig. 
541.  Nothing  short  of  a  bona  fide  sale  of  the  goods  for  value,  or  the  pos- 
session of  th^m  by  the  vendee,  can  prevent  the  vendor's  right  of  stop- 
page w  trarmbu.  Loeb  v.  Peters^  ewpra;  Letamer  v.  Southwestern,  2  Woods, 
35.  A  notice  of  stoppage  in  transitu  by  the  vendor  to  the  carrier  is  suffi- 
cient to  charge  the  carrier.  And  upon  the  vendor  asserting  his  right  to 
stop  the  goods,  and  demanding  ihem  of  the  carrier  while  the  right  of 
stoppage  in  transitu  continues,  the  carrier  is  bound  to  redeliver  them,  and 
will  become  liable  for  a  conversion  of  the  goods  if  he  refUses  to  redeliver 
them  to  the  vendor,  and  delivers  them  to  the  vendee.  His  refusal  to  re- 
deliver on  demand  is  sufficient  evidence  of  conversion.  1  Pritch.  Adm. 
Dig.  541;  1  Pars.  Shipp.  <fe  Adm.  522;  5  Wait,  Act.  &  Def.  615,  and 
authorities  there  cited;  Hutch.  Carr.  §  420.  It  is  held  by  some  author- 
ities that  in  case  of  doubt  as  to  the  vendor's  right  the  carrier's  duty  is  to 
file  a  bill  of  interpleader.  1  Pritch.  Adm.  Dig.  514.  And  in  1  Pars. 
Shipp.  &  Adm.  522,  it  is  said  that  if  both  vendor  and  vendee  claim  the 
goods  of  the  carrier,  he  should  ask  an  indemnity.  There  is>  however, 
no  legal  obligation  on  either  party  to  give  such  indemnity.  But  if  it  is 
asked  and  refused,  and  the  carrier  thereupon  refuses  to  deliver  the  goods, 
the  rightful  claimant  could  recover  them  or.their  value;  but  nothing  by 
way  of  costs  or  damages  for  the  detention.  But  all  the  authorities  agree 
that  it  is  the  duty  of  the  carrier  to  redeliver  the  goods  to  the  vendor  on 
his  giving  notice  of  stoppage  in  transitu,  and  making  demand  for  them. 
And  it  is  held  that  for  his  refusal  to  do  so  he  is  liable  for  a  conversion  of 
them.  See  authorities  cited  supra.  Upon  the  exercise  of  the  right  of 
stoppage  by  notice  to  the  carrier  the  buyer  loses  the  right  to  take  posses- 
sion of  the  goods  under  the  bill  of  lading.  3  Benj.  Sales,  §  1287,  and 
note.  The  effect  of  the  notice  is  to  revest  the  vendor^s  possession.  5 
Wait,  Act.  &  Def.  616,  618;  2  Benj.  Sales,  §  1295.  And  the  carrier 
has  no  right  to  say  that  he  will  retain  the  goods  for  delivwy  to  the  true 
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owner  aftet  the  conflicting  claims  have  been  settled.  2  Benj.  Sales,  $ 
1281;  Story,  Bailm.  §  580.  I  have  found  but  one  authority,  and  that 
a  text  writer,  (Blackb.  Sales,)  which  holds  that  the  carrier  delivers  the 
goods  to  the  vendor  at  his  peril,  and  would  probably  be  responsible  to 
the  vendee  therefor  if  the  stoppage  was  wrongful.  But  I  have  found  no 
case  where  a  court  has  followed  this  rule.  It  is  said  in  the  case  of  The 
Tigress^  Brown.  &  L.  46,  (which  is  quoted  with  approval  in  the  opinioa 
of  the  judge  in  the  case  of  The  E.  H.  Pray,  in  27  Fed.  Rep.  474,)  that 
"the  vendor  exercises  his  right  of  stoppage  in  transitu  at  his  own  peril; 
and  it  is  incumbent  on  the  master  to  give  effect  to  that  right  so  soon  as 
he  is  satisfied  that  it  is  the  vendor  who  claims  the  goods,  unless  he  (the 
master)  is  aware  of  a  legal  defeasance  of  the  vendor's  claim."  The  seller, 
who  stops  the  goods,  takes  the  risk  on  himself,  and  if  he  stops  them 
wrongfully,  would  doubtless  be  answerable  for  any  damages  the  buyer 
«hould  sustain  thereby.     1  Pars.  Shipp.  &  Adm.,  518. 

The  question  now  considered  is  not  whether  the  stoppage  m  trairmtu 
here  complained  of  was  wrongful,  and  what  damages  the  libelants  have 
sustained  thereby,  but  whether,  (the  goods  having  been  stopped  in  trajisita 
by  the  sellers,)  the  libelants  can. recover  damages  from  the  vessel  for  the 
non-delivery  of  the  goods. to  them  on  the  bill  of  lading.  The  libelants, 
in  their  libel,  claim  damages  for  a  breach  of  contract  in  that  the  vessel 
refused  to  deliver  the  goods  to  them  on  their  demand.  The  libel,  how- 
ever, shows  that  the  vessel's  refusal  to  deliver  the  goods  to  libelants  was 
because  of  the  stoppage  in  iransiiu  by  the  sellers,  Tefft,  Weller  &  Co.,  to 
whom  the  law  made  it  the  vessel's  duty,  to  redeliver  the  goods  on  their 
notice.  I  have  found  but  one  case  directly  in  point,  and  that  is  a  case 
just  like  this.  There  the  vendee  of  a  cargo  of  clay  brought  suit  on  a  bill 
of  lading  against  the  vessel  to  recover  damages  for  non-delivery  of  the 
cargo.  One  Hayes  was  the  vendor,  and  before  the  delivery  of  the  cargo 
to  the  libelant  required  the  master  of  the  vessel  not  to  deliver  it  to  libel- 
ant, asserting  the  insolvency  of  libelant  and  the  non-payment  of  the  price 
qf  the  cargo.     The  court  says: 

''Here  Hayes  was  the  vendor  of  the  goods;  he  had  not  been  paid  by  the  libel- 
ant; there  was  no  legal  defeasance  of  the  vendor's  claim  and  the  vendor  de- 
manded the  goods  upon  the  ground  of  the  insolvency  of  the  vendee.  These 
circumstances  justified  the  master  in  refusing  to  deliver  the  goods  to  libelant, 
and  constitute  a  good  defense  to  such  an  action  as  this."  The  E.  U.  Pray, 
27  Fed.  Rep.  474. 

• 

In  the  case  of  Schmidt  v.  The  Penngylvdniay  4  Fed.  Bep.  648,  the  re- 
port of  the  opinion  of  the  judge  trying  the  case  is  so  meager  that  it  is 
difficult  to  determine  what  his  views  were  except  on  the  question  of  dam- 
ages. But  it  appears  that  the  court  held  the  detention  of  the  goods  by 
the  vessel  was  wrongful,  and  that  libelant  was  entitled  to  recover  dam- 
ages for  such  detention.  This,  doubtless,  was  on  the  ground  that  the 
claimant  was  the  assignee  of  the  bill  of  lading,  and  a  purchaser  for  value; 
that  there  was  a  legal  defeasance  of  the  vendor's  claim,  of  which  the  mas- 
ter of  the  vessel  had  been  informed,  and  the  detention  of  the  goods  was 
therefore  wrongful.    There  the  stoppage  in  traneilu  was  conceded  to  have- 
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been  wrongful,  and  was  recalled,  and  the  goods  were  in  the  possession  of 
the  vessel  when  the  libel  was  filed.  But  however  this  may  be,  as  the  law 
makes  it  the  duty  of  the  vessel  to  redeliver  the  goods  to  the  seller  on  no- 
tice by  him  of  a  stoppage  in  transUUj  it  seems  to  me  there  can  be  no  lia- 
ability  on  the  vessel  for  the  performance  of  this  legal  duty,  and  it  should 
not  be  held  liable  in  damages  for  a  refusal  to  deliver  the  goods  to  the 
buyer.  Besides,  the  libel  shows  that  the  libelants  commenced  an  action 
of  detinue  for  the  goods  before  filing  their  libel.  Are  they  not  thereby 
concluded  from  maintaining  this  action,  which  is  inconsistent  and  in- 
compatible with  the  former  remedy  to  which  they  resorted?  Inmrance 
Cb.  V.  Cochrany  27  Ala.  228.  My  opinion  is  that  on  principle  and  the 
weight  of  authority  this  libel  cannot  be  maintained;  and  as  the  excep- 
tions to  it  raise  the  point  here  decided,  it  is  unnecessary  for  me  to  con- 
sider the  case  on  its  merits. 

The  exceptions  to  the  libel  are  therefore  sustained ,  and  the  libel  is 
dismissed  at  libelant's  costs. 


The  Chelmsfobd.^ 

Mayo  et  (d.  v.  The  Chelmsford. 

{DiBtrici  Court,  S»  D,  Penniyltania.    February  27, 1888.) 

1.  MARiTitfE  Liens— SiTFPLiBS— Home  Port. 

There  is  no  implied  maritime  lien  against  a  vessel  for  supplies  fumlBhed  to 
her  at  her  home  port. 
9.  Sahb. 

There  is  an  implied  maritime  lien  against  a  vessel  for  sopplies  furnished  by 
one  at  the  home  port,  at  the  owner's  request,  and  shipped  to  the  vessel  else* 
where. 
a.  Bame—Wat^er— By  Tariko  Draft. 

Taking  a  draft  for  supplies  furnished  to  a  vessel  in  a  foreign  port  is  not  a 
surrender  of  the  right  to  a  lien  for  the  same.    The  right  to  the  lien  is  a  secu- 
rity,  and  passes  with  a  draft  to  the  indorsee* 
4.  Same— Home  Port— What  Constitutes. 

The  home  port  of  a  vessel  is  where  her  otrner  has  ^bonaflde  residence,  and 
this  rule  binds  all  who  know  where  the  owner  resides,  even  though  the  vessel 
has  a  foreign  register,  and  sails  under  a  foreign  flag. 
6.  Courts- Federal  District— Practice— Following  Similar  Decisions. 

The  decisions  of  other  district  courts  in  similar  cases  will  be  followed  in 
order  to  aecure  uniformity,  although  those  decisions  do  not  seem  to  be  baaed 
upon  sound  principles. 

In  Admiralty. 

Henry  R.  Edmwnda  and  John  C.  Dodge  &  Som^  for  libelants. 

Driver  &  Oovlston  and  Goodrich  &  Goodrich^  for  respondent. 

Butler,  J.     In  the  years  1882  and  1883,  the  libelants,  ship-chand- 
lers in  Boston,  furnished  the  respondent  at  various  times,  (the  last  being 

^Reported  by  C.  Berkely  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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in  December,  1883,)  with  necessary  supplies,  at  the  insttance  of  her 
owner,  Mr.  Warner,  when  in  the  port  of  Boston.  In  the  months  of 
October  and  November,  1883,  they  furnished  her  other  supplies  to  the 
value  of  $694.45,  at  the  owner's  instance,  forwarding  them  to  Portland, 
where  she  then  was.  In  June  of  the  same  year,  Quimby  &  Co.,  of  Ban- 
gor, Me.,  furnished  the  ship  (then  at  that  port)  with  supplies  of  the 
value  of  6215.26,  taking  therefor  a  draft  drawn  by  the  master  in  their 
favor  on  the  owner.  This  draft  was  transferred  by  indorsement  to  the 
libelants,  who  cashed  it  for  Quimby  &  Co.  After  crediting  several  pay- 
ments made,  there  remains  a  balance  due  on  the  accounts  of  $3,467. 02» 
with  interest  from  December  6,  1883,  to  recover  which  the  attachment 
was  issued.  In  November,  1884,  the  claimant  purchased  the  ship  for 
$10^000,  and  took  possession.  Prior  to  the  date  when  the  indebtedness 
to  libelants,  or  any  part  of  it,  was  contracted,  the  purchaser  had  made 
advancements  to  tlie  owner  amounting  to  $9,700,  or  thereabout,  and  bad 
taken  a  mortgage  on  the  ship  to  secure  payment.  The  consideration  for 
the  sale  was  this  indebtedness,  and  an  additional  sum  of  $300.  At  the 
time  libelant's  claim  arose,  and  for  several  years  prior  thereto,  the  home 
port  of  the  vessel  was  Boston,  and  so  continued  until  after  her  sale.  The 
owner  resided  there,  and  still  does.  She  was  built  at  Quebec,  was  reg- 
istered there,  and  started  out  with  the  British  flag,  which  she  continued 
to  carry.  The  owner  went  from  Boston,  where  he  had  been  located  for 
some  time,  to  Quebec,  to  build  her,  and  remained  there  until  she  was 
finished  and  started  out  to  sea.  Since  then  he  has  resided  in  Boston  for 
a  period  of  eight  or  more  years.  About  this  latter  fact  there  does  not 
seem  to  be  room  for  reasonable  doubt.  Mr.  Atwood,  of  the  libelant  firm,, 
testifies  distinctly,  on  cross-examination,  that  he  had  known  him  there 
for  10  years;  that  he  was  living  with  his  nieces,  where  he  spent  nine- 
months  or  more  of  each  year;  There  is  no  evidence  that  he  had  any 
other  home  within  this  period.  When  not  there  he  was  with  the  vessel,, 
or  in  pursuit  of  other  business.  His  own  testimony  is  singularly  unsat- 
isfactory and  unreliable.  He  starts  Out  with  a  statement  ^t  his  mem- 
ory is  very  defective,  and  that  in  consequence  little  dependence  should  be 
placed  upon  what  he  says.  His  testimony,  on  its  face,  fully  supports 
this  statement.  I  would  infer  that  he  is  wanting  in  intelligence,  and 
that  he  testifies  under  a  strong  bias  in  favor  of  the  libelants.  Much  that 
he  says  is  difficult  to  understand.  I  conclude  from  his  entire  statement 
that  he  was  born  in  England,  and  came  to  this  country  when  quite  young, 
locating  in  New  York,  where  he  resided  with  one  MacKay.  While  there 
(how  long  he  remained  is  very  uncertain)  he  married  MacKay's  sister-in- 
law.  He  then  went  to  Boston,  where  he  lived  for  some  time;  how  long, 
is  also  uncertain.  From  there  he  moved  to  Quebec,  and  engaged  in  ship- 
building with  MacKay,  (who,  I  infer,,  had  also  moved  there,)  and  contin- 
ued in  the  business  for  some  years.  He  withdrew  from  the  partnership, 
and  (his  wife  having  died)  visited  England.  After  a  time  lie  returned 
to  this  counti^,  and  agaii^  located  in  Boston.  Subsequently  he  went  to  • 
Quebec  to  build  the  vessel  in  question,  remaining  only  so  long  as  was 
necessary  to  complete  the  work  and  start  her  to  sea,-—^  peripd  of  three 
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or  four  months.  He  left  Quebec  with  her,  (or  directly  after,)  visited 
England,  France,  and  other  places,  and  finally  returned  to  Boston  with 
the  ship,  where  he  has  continued  to  reside  ever  since,  being  absent  occa- 
sionally on  business,  probably  aa  much  as  three  months  of  the  year. 
After  his  return  to  Boston,  which  occurred  eight  to  ten  years  ago,  he  be- 
came part  owner  bf  several  Boston  vessels,  and  entered  into  numerous 
shipping  enterprises.  In  some  of  these  vessels,  and  in  one  or  more  of 
the  enterprises,  the  libelants  were  interested  with  him;  and,  in  addition 
thereto,  he  and  they  had  considerable  business  intercourse.  In  the  reg- 
isti'ation,  mortgage,  and  bill  of  sale  of  the  ship,  the  owner  stated  his  res- 
idence as  Boston.  There  cannot,  therefore,  I  repeat,  be  reasonable  doubt 
that  the  owner's  home  was  Boston,  at  the  time  in  question.  This  fact 
determines  the  home  port  of  the  vessel.  See  The  E.  A.  Barnard^  2  Fed. 
Rep.  712;  The  Mary  Morgan,  28  Fed.  Rep.  333. 

Were  the  libelants  misled  respecting  the  owner's  residence?  This  ques- 
tion has  received  careful  attention.  I  have,  however,  not  found  anything 
to  justify  an  afQrmative  answer.  It  must  be  borne  in  mind  that  the 
misleading,  to  be  material,  must  have  been  in  respect  to  this  £BLct — the 
owner's  residence*  The  t^timony  of  Mr.  Atwood,  of  the  libelant  firm, 
shows  that  they  were  not  so  misled.  They  knew  that  he  had  lived  ia 
Boston  for  many  years,  and  were  bound  to  know  that  this  constituted 
Boston  his  place  of  residence.  If  they  had  not  known  this,  and  his  res* 
idence  had  been  difficult  of  ascertainment  and  doubtful,  the  foreign  reg- 
istration and  foreign  flag  might  be  appealed  to  as  evidence  on  that  point. 
As  the  residence,  however,  was  known,  they  are  unimportant.  To  one 
ignorant  of  the  law  they  might  mislead  respecting  the  home  port  of  the 
vessel,  but  the  libelants  cannot  plead  ignorance.  Knowing  that  Warner 
resided  in  Boston,  (or  having  the  means  within  reach  of  ascertaining 
this  fact  even,)  they  were  bound,  to  know  that  the  home  port  of  the  ve&* 
sel  was  there.  It  follows  that  no  implied  lien  can  exist  for  the  supplies 
furnished  in  Boston. 

It  is  urged,  however,  that  the  evidence  shows  an  express  lien.  Aside 
from  the  question  (raised  and  discussed)  whether  such  a  lien  could  be 
created  by  parol,  it  is  sufficient  to  say  that  I  find  no  evidence  of  an  ex- 
press contract  for  a  lien.  Without  such  contract  no  express  lien  can  ex- 
ist. It  is  plain  that  there  was  no  such  contract.  The  libelant's  evidence 
shows  that  the  subject  was  never  alluded  to  by  the  parties.  Mr.  Atwood 
says  the  libelants  charged  the  ship,  intending  to  look  to  her;  and  that  he 
believed  that  Warner  so  undel^tood;  though  nothing  was  ever  said  be- 
tween them  on  the  subject.  This  is  the  ordinary  foundation  for  an  im- 
plied lien,  where  one  may  exist,  nothing  more.  It  has  no  tendency,' 
even,  to  support  the  allegation  of  an  express  lien. 

For  the  debt  represented  by  the  draft  given  Quimby  &  Co. ,  there  wa» 
a  lien.  The  supplies  were  necessary,  and  were  furnished  in  a  foreign 
port,  at  the  master's  instance.  Taking  the  draft  did  not  affect  the  lien. 
The  transfer  of  the  indebtedness,  transferred  the  lien.  The  latter  was 
security  siniply  for  the  debt,  and  as  in  all  other  instances  it  follows  the 
debt  to  the  transferee.  ^      -.    ..  .  v"^ 
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As  respects  the  daim  for  supplies  furnished  in  Boston,  at  the  owner's 
instance, — ^$694.45, — ^and  forwarded  to  the  vessel  at  Portland,  I  should 
have  no  hesitation  in  disallowing  it,  in  the«ahsence  of  authority  on  the 
suhject.  I  am  unable  to  understand  how  an  implied  lien  can  be  sus- 
tained, consistently  with  the  principles  governing  such  liens,  under  the 
circumstances.  Supplies  furnished  at  the  home  port  are  presumed  to 
be  furnished  on  the  credit  of  the  owner;  and  the  presumption  is  conclu- 
sive, in  the  absence  of  a  contract  for  an  express  lien.  How  and  why  it 
should  make  any  difference  that  the  supplies  so  furnished  are  forwarded 
to  the  vessel  elsewhere,  by  the  owner's  direction,  I  am  unable  to  com- 
prehend. Why  does  not  the  presumption  that  the  owner's  credit  is  re- 
lied upon,  in  the  latter  case,  arise  as  clearly  and  as  strongly  as  in  the 
former?  Furthermore,  why  should  not  the  merchant  be  regarded  as  the 
owner's  agent  in  forwarding  the  supplies  purchased.  I  find,  however, 
that  the  precise  question  has  been  decided  the  other  way,  in  2%e  Sarah  J. 
Weed,  2  Low.  555;  The  Agnes  Barton,  26  Fed.  Rep.  542;  and  The  Harm, 
29  Fed.  Rep..  183.  It  seems  probable  that  the  same  question  was  in- 
volved and  so  decided  in  The  Union  ExipresB,  Brown,  Adm.  537,  and  The 
Hiram  R.  Diasm,  33  Fed.-  Rep.  297,  also,  though  the  reports  of  the  lat- 
ter two  cases  are  not  sufficiently  perfect  to  render  this  certain.  In  nei- 
ther of  the  cases  is  the  subject  discussed  at  any  length,  or  any  adequate 
reason  assigned,  in  my  judgment,  for  the  conclusion  reached.  So  great, 
however,  is  the  importance  I  attach  to  uniformity  of  decision,  by  courts 
of  co-ordinate  jurisdiction,  that  I  feel  constrained  to  adopt  the  rule  thus 
established  in  the  several  districts  in  which  these  cases  arose.  It  seems 
more  important  that  the  rule  should  be  uniform  and  certain  than  that  it 
should  be  consistent  with  principle.  This  claim  is  therefore  allowed. 
A  decree  wiU  be  entered  in  tiie  libelants'  favor  for  the  two  sums  indicated, 
amounting  together^  with  interest|  to  $1,163.96,  with  costs. 


The  Qlenmont.* 

Hansen  et  al:  v.  The  Glenmont  et  ol. 

^Oireuit  Courts  2).  Minnesota.    March  18, 1888.) 

MABrriMB  Liens— Supplies— Home  Pokt. 

A  month  after  the  hull  of  the  steam -boat  was  built  and  the  propelling  power 
put  in,  the  libelants  furnished  her  with  stores,  fuel,  tiller-line,  check-line, 
copper  wire,  packing  for  machinery,  pails  for  roof,  beds  and  bedding,  etc. 
These  articles  were  supplied  the  day  before  the  vessel  made  her  trial  trip,  and 
at  the  request  of  one  K.,  who  was  a  resident  of  Iowa,  where  she  was  buHt, 
and  who,  with  Q.  and  H.,  residents  of  Minnesota,  owned  her.  R.  also  super- 
intended the  construction  of  the  boat,  and  was  to  be  and  was  her  master.  The 
vessel  was  temporarily  enrolled  at  Dubuque,  where  she  was  built,  but  her  per- 

'Afflrming  82  Fed.  Rep.  708. 
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-manent  enroUment  was  made  at  St.  Paul.  MinD.»  when  she  reached  that  place, 
two  days  after  she  received  her  outfit  HMy  that  the  libelants  were  not  enti- 
tled to  a  lien  for  what  they  had  furnished,  the  purchase  having  been  made  by 
the  owner  in  the  home  port 

In  Admiralty.     Appeal  from  district  court. 
Dan.  W.  Lawlery  for  appellants. 
CZarib,  EHer  &  HoWj  for  respondents. 

Breweb,  J.  This  is  an  appeal  from  the  decree  of  the  district  conrt 
dismissing  A  libel.  The  facts  are  these:  The  libelants  were  merchants 
in  Dubuqjae,  and  furnished  all  the  goods  and  material  for  which  this 
libel  was  filed.  The  steai^i-boat  Glenmont,  to  which  all  these  articles 
were  delivered,  was  built  at  Dubuque  in  the  spring  of  1885.  The  larger 
part  of  the  goods  were. delivered  on  or  before  April  23d.  On  that  or 
the  day  before  the  boat  made  its  trial  trip,  and  was  temporarily  enrolled 
at  Dubuque.  Her  permanent  enrollment  was  at  St.  Paul,  two  days  there- 
after, April  25.  She  was  built  by  Harper  and  Gillespie,  who  resided  in 
Miimesota,  and  Romans  who  lived  in  Iowa,  aich  owning  one-third. 
The  goods  were  ordered  by  Romans,  who  superintended  the  completion 
of  the  boat,  and  was  to  be  and  was  its  master.  The  district  judge  dis- 
missed the  libel,  on  the  ground  that  the  materials  furnished  were  part 
of  the  original  construction,  and  necessary  to  complete  the  vessel  and 
make  it  serviceable  for  navigation;  holding  that  because  of  this  fact  no 
maritime  lien  existed,  citing:  Ferry  Co.  v.  Beers^  20  How.  393;  Roach  v, 
Chajmariy  22  How.  129;  Morewood  v.  Enequisty  23  How.  494;  Edwards 
v.  EUiot,  21  Wall.  532;  The  Pacific,  9  Fed.  Rep.  120;  TJie  Count  de  Lea- 
sepsy  17  Fed.  Rep.  460;  The  Norway y  3  Ben.  163.  Of  the  correctness  of 
the  general  proposition  that  no  maritime  lien  exists  on  a  contract  for 
building  a  vessel,  or  for  furnishing  materials  for  such  building,  or  the 
supply  of  machinery  for  the  original  construction,  or  work  done  thereon, 
there  can  be  no  doubt.  •  The  cases  cited  abundantly  establish  that;  and 
I  think  it  clear  from  the  testimony  that  a  portion  of  the  articles  for  which 
this  libel  was  filed  came  within  that  rule.  It  may  be  doubted  whether 
that  is  true  of  all  or  whether  some  of  the  articles  were  not  rather  supplies 
furnished  to  the  vessel  after  its  completion,  and  while  it  was  engaged  in 
navigating  the  Mississippi.  Still,  I  think  the  decree  of  the  district  court 
dismissing  the  libel  in  toto  was  right,  for  one,  if  not  more,  reasons.  As 
already  stated,  Romans  was  one  of  the  owners.  He  was  the  master  of 
the  vessel,  superintended  the  construction,  and  ordered  these  goods.  He 
was  a  resident  of  Iowa,  the  state  in  which  the  boat  was  built,  and  in 
which  the  articles  were  furnished,  and  where  the  boat  was  first  and  tem- 
porarily enrolled.  It  is  true  that  in  the  permanent  enrollment,  Gillespie, 
of  Minnesota,  w<ts  stated  to  be  the  managing  owner,  but  this  is  only 
prima  facie  evidence,  and  from  the  testimony  in  the  case  it  would  rather 
seem  that  Romans  wag  the  manager.  Be  that  as  it  may,  he  was  a  joint 
owner,  and  Dubuque  must  be  considered  as  a  home  port. 

It  further  appears  that  libelants  had  business  dealings  with  Romans 
for  many  years,  and  regarded  him  as  good,  and  that  when  he  contracted 
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for  these  goods  he  told  libelants  that  they  would  have  to  wait  for  their 
pay  until  he  had  made  some  money  with  the  boat.  It  also  appears  that 
they  regarded  all  of  the  owners  of  the  boat  as  good,  and  that  after  the 
boat  was  sold  in  August,  1885,  they  made  no  attempt  to  collect  the  bill 
from  the  boat  until  some  time  after  Harper  and  Gillespie  had  failed,  and 
assigned  for  the  benefit  of  their  creditors,  on  November  25, 1885.  Now, 
upon  these  facts,  I  remark  that  it  seems  to  be  settled  that  where  goods  are 
ordered  by  an  owner  in  the  home  port,  no  maritime  lien  is  created,  and 
while,  upon  the  authorities,  it  may  not  be  so  clear,  yet  I  think  that 
Dubuque  must  also  be  declared  to  have  been  a  home  port.  See  cases  of 
Pratt  V.  Beed,  19  How.  369;  The  Rapid  Transit,  11  Fed,  Rep.  822;  and 
Stqihenson  v.  The  Francis^  21  Fed.  Rep.  715.  The  first  case,  while  not 
directly  in  point,  for  there  the  supplies  were  not  purchased  at  the  home 
port,  yet  in  its  line  of  remark  it  is  very  pertinent.  I  quote  these  observa- 
tions of  the  court : 

''Now,  the  supplies  having  been  furnished  at  a  fixed  place,  according  to  the 
account  current,  and  apparently  under  some  general  understanding  and  ar- 
rangement, the  presumption  is  that  there  could  be  no  neeeasity  for  the  implied 
hypothecation  of  the  vessel;  there  could  bene  unexpected  or  unforeseen  exi« 
gency  to  require  it.  For  aught  that  appears,  the  supplies  could  have  been 
procured  on  the  personal  credit  of  the  master,  and  in  this  case  especially,  as 
he  was  the  owner.'  We  do  not  say  that  the  mere  fact  of  the  master  being 
owner,  of  itself,  excludes  the  possibility  of  a  case  of  necessity  that  would  jus- 
tify an  implied  hypothecation ;  but  it  is  undoubtedly  a  circumstance  that  should 
be  attended  to  in  ascertaining  whether  any  such  necessity  existed  in  the  par- 
ticular case.  The  Sophie^  1  W.  Bob.  869.  These  maritime  liens,  in  the  coast- 
ing business,  and  in  the  business  upon  the  lakes  and  rivera*  are  greatly  in- 
creasing, and,  as  they  are  tacit  and  secret,  are  not  to  be  encouraged,  but 
should  be  strictly  limited  to  the  necessities  of  commerce  which  created  them. 
Any  relaxation  of  the  law  in  this  respect  will  tend  to  perplex  and  embarrass 
business,  rather  than  furnish  facilities  to  carry  it  forward." 

The  last  case  is  very  clearly  in  point,  and  the  opinion,  which  is  full 
and  elaborate,  is  very  satisfactory.  I  quote  some  observations  made 
by  the  learned  judge  in  that  case: 

''Maritime  liens  for  repairs  and  supplies,  being  secret  incumbrances,  are  not 
favored.  They  are  allowed  upon  grounds  ef  commercial  convenience  and  ne- 
cessity. In  the  state  of  the  owner's  residence,  where  he  is  presumptively 
present,  or  within  easy  communication,  no  mere  maritime  Uen  for  repairs  and 
supplies  there  furnished  is  by  our  law  in  any  case  allowed.  In  that  case  the 
*  presumption  of  law  is  conclusive  that  the  owner  or  his  representative  is  within 
reach ;  that  he  is  able  to  supply  his  ship  upon  bis  ordinary  responsibility;  and 
that  he  intends  to  do  so,  without  burdening  her  with  secret  Uens.  In  a  foreign 
port,  when  the  owner  is  present,  and  procures  the  supplies  in  person, — not 
being  master, — ^in  the  absence  of  any  express  reference  to  the  ship  as  a  source 
of  credit,  the  same  presumption  as  to  the  owner's  means,  and  as  to  his  inten- 
tion, exists  prima  facie;  but  this  presumption  is  not  conclusive,  as  in  the 
home  port,  and  may  be  repelled  by  proof  drawn  either  from  the  express  lan- 
guage of  the  parties,  or  from  any  other  circumstances  satisfactorily  showing 
that  a  credit  of  the  ship  was  within  the  common  intention;  and  when  this  in- 
tention appears  tiie  lien  will  be  sustained.  This  is  allowed  because  even  an 
owner  in  a  foreign  port  may  be  without  means,  reputation,  or  credit,  and 
hence  may  be  under  the  same  necessity  as  the  master  for  making  use  of  the 
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credit  of  the  ship.  But,  as  I  have  said,  this  necessity  in  the  case  of  an  owner 
is  not  presumed.  It  mast  appear  in  proof,  either  from  the^  circumstances,  or 
from  the  terms  of  the  negotiation,  which  may  afford  conclusive  evidence  both 
of  the  intent  and  of  the  necessity.  It  is  only  when  the  material-man  deals 
with  the  master,  or  the  ship's  agent,  or  some  officer  of  the  ship  by  the  master's 
sanction  or  acquiescence,  that  he  deals  presumptively  with  the  ship  herself, 
and  sells  to  the  ship  upon  her  credit.  In  other  cases  the  common  intent  to 
charge  the  ship  must  be  shown." 

Beyond  the  faot  of  this  being  in  the  home  port,  the  transactions  be- 
tween the  libelants  and  Romans  leave  it  certainly  a  matter  of  doubt 
whether  the  sales  were  made  really  upon  the  credit  of  the  boat,  and  not 
in  pursu^ce  of  the  general  credit  which  Romans  had  acquired  by  virtue 
of  his  past  dealings.  However,  I  place  my  decision  rather  upon  the 
ground  just  noticed,  of  the  purchase  by  the  owner  in  the  home  port.  It 
is  unnecessary  to  add  more,  and  the  ruling  of  the  district  court  was 
rightj  and  a  decree  will  be  entered  dismissing  the  libel  at  libelants'  costs. 


Thb  0.  G.  Gbanmbb.^ 

Fells  H  (d*  v.  The  C.  G.  Cranusb. 

(JHitrict  Court,  E.  D.  Penmyltania.    February  d9>  1888.) 

8ALTAOB— Who  abb  Salvobs. 

The  schooner  0.,  while  on  a  voyage  from  Norfolk  to  Philadelphia  with  a 
cargo  of  cedar  logs,  part  of  which  were  above  and  part  below  deck,  encoun- 
tered heavy  weather,  during  which  part  of  the  deck-joad  was  lost.  This  caused 
the  vessel  to  list,  and  in  consequence  ship  considerable  water.  This  was 
pumped  out,  enough  of  the  deck-load  was  thrown  off  to  riffht  the  vessel,  and 
the  colors  were  run  up  for  a  tug.  The  libelants  were  shipwrecked  sailors, 
who  had  been  drifting  about  for  80  hours,  without  food  or  water.  They  were 
taken  on  board  and  fed,  and  were  then  asked  to  assist  in  working  the  vessel. 
as  the  crew  had  been  worked  very  hard.  This  they  agreed  to  do.  Soon  after 
they  were  taken  aboard  a  passing  brig  tendered  assistance,  which  was  de- 
clined. On  arriving  in  port  they  claimed  salvage.  Held,  that  they  were  not 
entitled  to  salvage,  but  that  under  the  circumstances  they  ought  to  receive 
more  than  ordinary  compensation  for  the  services  rendered. 

In  Admiralty. 

The  schooner  C.  G.  Cranmer,  being  well  and  sufficiently  manned  and 
equipped,  while  on  a  voyage  from  Norfolk  to  Philadelphia  with  a  cargo 
of  cedar  logs,  partly  below  and  partly  on  deck,  on  the  17th  day  of  De- 
cember, A.  D.  1887,  met  with  tempestuous  weather,  the  wind  rising  al- 
most to  a  hurricane,  during  which  she  lost  part  of  her  deck-load,  being 
part  of  the  gunwale  tier  on  the  starboard  side.  About  half  past  6  the 
same  evening,  the  wind  shifted  to  the  north-west,  and  the  vessel  went  on 
to  the  starboard  tack,  and  the  vessel  (being  lighter  on  the  starboard  side, 
by  reason  of  the  loss  of  a  portion  of  the  deck-load  as  aforesaid)  took  a 

^Reported  '\jj  C.  Berkeley  Taylor,  Esq.,  of  the  FhUadelphia  bar. 
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strong  list  to  port,  being  almost  on  her  beam  ends.  The  anchors  were 
let  go,  and  about  8  o'clock  she  parted  her  starboard  chain,  and  drap^ed 
seaward  with  her  small  anchor.  The  vessel,  while  in  this  position,  took 
in  considerable  water,  and  the  men  worked  all  night  to  pump  her  out. 
About  7  o'clock  next  morning  (December  18th)  all  hands  went  to  work  to 
throw  off  deck-load  to  right  the  ship,  and  the  colors  were  set  for  a  tug. 
After  the  vessel  had  been  righted,  and  most  of  the  water  pumped  out  of 
her,  (she  did  not  leak,)  to- wit,  at  about  9  o'clock  a.  m.,  the  libelants 
were  discovered  coming  towards  the  Cranmer  in  an  open  boat,  and  in 
about  half  an  hour  afterwards  libelants  were  taken  aboard.  The  libel- 
ants were  shipwrecked  sailors,  having  been  connected  with  the  Philadel- 
phia schooner  Catharine  W.  May,  which  had  been  lost,  and  from  which 
they  had  escaped  in  open  boat,  about  midnight  of  16th,  or  the  early  morn- 
ing of  December  17th.  They  had  had  nothing  to  eat  or  drink  from  the  time 
they  left  their  vessel  until  taken  aboard  of  the  Cranmer,  about  30  hours. 
They  were  properly  taken  care  of,  and  were  asked  to  assist  at  the  pumps, 
and  to  throw  over  cargo.  Some  of  them  did  so;  one  assisted  the  cook. 
About  3  o'clock  p.  m.  a  brig  Tiove  in  sight.  The  colors  were  taken  down, 
no  assistance  being  then  needed;  the  Cranmer  being  almost  dry,  not 
leaking  any,  and  entirely  straightened  up.  The  brig  came  near  them, 
and  libelanfs  wanted  to  go  to  her,  but  at  the  request  of  the  master  of  the 
Cranmer  they  remained  aboard.  An  hour  later  the  Cranmer  got  under 
way,  and  sailed  to  the  Delaware  breakwater,  or  near  there,  when  she 
was  taken  in  tow.  The  libelants  came  aboard  about  25  miles  E.  S.  E. 
from  Cape  Charles,  and  when  picked  up  were  heading  direct  to  sea. 
Upon  the  arrival  of  the  vessel  at  Philadelphia,  the  master  paid  libelants 
each  five  dollars,  and  the  owners  offered  them  tett  dollars  each  addi- 
tional, which  they  refused. 

Flanders  &  Pugh,  for  libelants. 
'  Henry  R,  Edmunds^  for  respondent. 

Butler,  J.  T  find  the  material  facts  to  be  substantially  as  set  forth 
in  respondent's  statement,  filed  in  the  case.  There  is  serious  disagree- 
ment between  the  witnesses  on  the  one  side  and  the  other.  The  burden 
of  proof,  however,  is  on  the  libelants;  and  their  evidence  consists  en- 
tirely of  their  own  statements.  Without  making  allowance  for  their  inter- 
est, and  consequent  bias,  the  weight  of  evidence  seems  to  be  clearly  against 
them.  Making  such  allowance,  the  preponderance  is  seriously  increased. 
The  witnesses  on  the  other  side  are  disinterested.  They  are  in  no  re* 
spect  responsible  for  the  situation  of  the  vessel,  and  no  motive  for  falsi- 
fying can  be  seen.  I  do  not  feel  any  hesitation,  therefore,  in  conclu  ling 
that  the  material  facts  are  substantially  as  detailed  by  these  witne  ses, 
and  set  forth  in  the  respondent's  statement.  Nor  do  I  feel  any  sei  ous 
hesitation  in  concluding  from  these  facts  that  the  libelants  did  not  ren- 
der a  salvage  service.  Whatever  may  have  been  the  vessel's  situal  on, 
as  respects  peril,  before  the  libelants  were  picked  up,  she  was  not,  in  my 
judgment,  in  serious  danger  at  that  time,  or  afterwards.  She  had  een 
so  far  pumped  out  that  the  water  was  reduced  to  about  three  feet;  the 
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deck-load  (which  had  become  unbalanced  by  losing  a  part  in  the  storm, 
and  thus  caused  the  list,  and  shipping  of  water)  had  been  so  far  thrown 
over  that  the  vessel  had  righted.  That,  however,  is  not  the  period  of 
time  at  which  her  situation  is  material  to  the  Question  involved.  Even 
if  she  had  then  been  in  peril,  I  would  hold  that  the  libelants — ^picked  up 
from  the  sea,  (for  they  were  unable  io  get  on  board  without  help,)  res- 
cued from  great  danger,  if  not  almost  certain  death,  (for  they  were  hun- 
gry and  without  provisions,  wet,  stiflF  with  cold,  and  running  out  to  sea 
in  the  storm) — are  not  entitled  to  compensation  as  salvors  for  any  work 
they  performed.  Thus  rescued  and  taken  care  of,  it  was  their  duty  to 
do  all  they  did,  prior  to  the  time  when  the  brig  came  by, — about  3  o'clock 
in  the  afternoon.  Then  they  had  an  opportunity  of  leaving,  and  it  was 
their  right  to  embrace  it.  They  proposed  to  leave,  but  remained,  at  the 
master's  request,  to  as.sist  in  working  the  vessel.  This  is  the  material 
period  to  which  inquiry  must  be  directed  respecting  the  vessel's  situation. 
She  was  then  substantially  free  of  water;  her  deck-load  was  so  far  re- 
moved as  not  to  present  serious  difficulty,  and  she  was  virtually  out  of 
danger.  Her  anchors  were  gone,  but  this  was  all,  or  nearly  all,  the  loss 
her  tackle  had  suffered.  The  hull  had  suffered  none.  She  was  in  con- 
dition to  sail  for  port,  and  did  sail  in  about  an  hour.  The  loss  of  her 
anchors  was  not,  therefore,  serious.  The  fact  that  she  declined  the  serv- 
ices of  the  brig,  declaring  that  she  did  not  need  assistance^  must  be  re- 
garded as  conclusive  that  she  was  not  in  peril,  and  did  not  apprehend 
difficulty  in  getting  to  port.  Early  in  the  morning  (before  libelants 
came  aboard)  she  raised  a  signal  on  seeing  the  smoke  of  a  passing  vessel, 
— ^mistakenly  supposed  to  be  a  steamer,  which  might  tow  her  to  port. 
The  signal  was  left  up  in  the  hope  of  attracting  a  tug.  Whether  it  is 
called  a  signal  of  distress  or  signal  for  a  tug  is  unimportant.  It  is  clear 
that  when  the  master  was  informed  of  the  brig's  approach  he  took  it 
down,  saying  he  needed  no  assistance;  and  that  when  the  brig  hailed,  her 
proffered  aid  was  declined.  These  circumstances  seem  to  be  conclusive 
on  the  subject  of  peril  at  this  time.  It  is  impossible  to  believe  that  if 
the  vessel  had  been  in  peril,  great  or  slight,  tiie  master  would  have  so 
acted,  and  thus  without  motive  or  excuse  have  risked  the  lives  of  him- 
self and  crew,  as  well  as  the  vessel  and  cargo.  He  desired  the  libelants' 
assistance  in  working  the  vesssel.  This,  however,  was  because  his  crew 
had  been. overtasked  during  the  storm,  and  were  tired;  and  because  the 
situation  made  the  presence  of  such  additional  help  a  wise  measure  of 
precaution.  The  libelants  are  not,  therefore,  entitled  to  salvage  com- 
pensation. They  are,  however,  entitled  to  be  paid  for  the  services  rendered 
after  the  brig  passed;  They  remained  on  board  by  request,  with  an  un- 
derstanding that  they  should  be  so  paid.  In  determining  how  much 
they  should  receive,  the  circumstances  existing  at  the  time — ^the  condi- 
tion of  the  weather,  the  possibility  of  trouble  and  delay  in  reaching  port 
— should  be  considered.  The  services  (under  the  contracts)  extended 
over  a  period  of  about  three  days.  Twenty-five  dollars  each,  in  nay 
judgment,  is  a  fair  allowance.  Five  dollars  have  been  paid  to  each;  for 
the  balance,  with  costs,  they  must  have  a  decree. 
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The  Manhasset.i 
Thb  Pobtsmouth  and  Bargb  40. 

LiLUBTON  a  va.  V.  Thb  Manhabset  and  The  Pobtsmouth  and  Barge 
40.  LxLUSTON  V.  Same.  Ck>oFBB  v.  Sam9.  Th9  Ownsbs  of  The 
Manhabset  v.  The   Pobtsmottth  and  Babge  40. 

{DiBtrict  C&urt,  B.  D.  Vtrginia.    March  5, 1888.) 

1.  C0LTiT8I0N--BBTWBBK  TUO  AND  FbRRY-BoAT— LOOKOUTS. 

The  necessity  of  a  lookout  properly  stationed  on  a  steamer  navigating  a 
harbor  at  night  is  imperative.  A  ferry-boat  is  not  exempt  from  this  obli- 
gation, and  has  no  special  privileges  or  exemptions  not  possessed  by  other 
steamers. 

2.  8amb--Lioht8  and  Sionals—Obsoubino  Lights. 

A  tiig  which  had  placed  herself  on  the  west  side  of  a  large  car  float,  In  stress 
of  weather^  being  forced  thereby  to  leave  a  wharf,  and  attempt  to  reach  an* 
other,  In  which  position  the  colored  lights  of  the  tug  were  hia  from  a  ferry- 
boat  approaching  from  the  other  side  by  the  Intervening  barge,  was  not,  un- 
der the  circumstances  of  the  case,  negligent  for  so  doing. 
8.  Same— Cab-Floats. 

A  car-float  is  not  required  bv  the  rules  of  navigation  to  carrv  any  light 
One  which  was  rigged  with  colored  lights,  but  was  being  towea  bacKwards 
under  the  necessities  of  the  occasion,  thereby  hiding  her  colored  lights,  and 
which  had  a  white  light  on  the  end  which  was  moving  forwards,  was  not, 
under  the  circumstances  of  the  case,  guilty  of  negligence  in  the  matter  of 
lights. 
4.  Same— Febby-Boats— Right  of  Wat. 

The  tug  and  barge  were  not  bound  to  delay^thelr  departure  from  their  wharf 
till  the  ferry-boat  had  arrived  at  her  dock.    Ferry-boats  have  no  prior  rights 
of  navigation  over  other  boats. 
6.  Samb— Cbossing  Vbssbls. 

Under  the  facts  the  position  of  the  colliding  vessels  was  not  a  case  of  cross* 
ing,  and  rule  19  does  not  apply. 

6.  Samb— Failubb  to  Signal. 

Nor  was  it  negligence  in  the  master  of  the  tug  not  to  have  blown  several 
short  danger  whistles. 

7.  Sami^Nbgligbncb. 

On  the  whole  facts  of  the  case  the  ferry-boat  was  solely  to  blame  for  the 
collision. 

In  Admiralty. 

These  were  three  libels  against  the  ferry-boat  Manhasset,  the  tug  Ports- 
mouth, and  the  Barge  40,  jointly ,  and  one  libel  against  the  tug  and  barge, 
for  damages  from  ooUision,  which  were  consolidated,  and  heard  together. 

The  evidence  submitted  in  these  cases  fills  885  type-written  pages  of 
legal-cap  paper,  and  is  augmented  in  volume  by  the  usual  complement 
of  documentary  exhibits.  In  the  main,  it  is  very  conflicting,  and  an 
undue  proportion  of  it  consists  of  tedious,  unenlightening  oross-examina- 
tions.  In  stating  what  I  conclude  to  be  the  facts  of  the  case,  it  would 
be  well  if  I  could,  in  this  paper,  take  up  the  evidence  bearing  on  each 
contested  point,  balance  conflicting  statements,  and  set  out  my  reasons 

^  Reported  by  Robert  M.  Hughes,  Esq.,  of  the  Norfolk  bar. 
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for  adopting  the  concltisions  arrived  at.  As  this  would  be  impracticable, 
I  must  follow  the  method  pursued  by  the  supreme  court  of  the  United 
States  in  a  case  in  which  there  were  but  400  pages  of  evidence,  {Chavir 
berlain  v.  Ward^  21  How.  658,)  where  it  said: 

"A  particular  analysis  of  the  testimonj  of  each  witness,  and  a  comparison 
of  their  respective  statements,  will  not  be  attempted,  as  its  effect  would  be  to 
extend  the  investigation  beyond  all  reasonable  limits,  without  any  practical 
benellt  to  either  party.  All  that  can  be  done  will  be  to  state  the  material 
facts  proved.  Conflicting  testimony  we  have  endeavored  to  reconcile,  where 
it  is  possible;  and  when  not  so,  we  have  drawn  our  conclusions  from  the 
weight  of  evidence,  and  the  probabilities  of  the  case.  With  these  explanations 
we  will  proceed  to  state  the  material  facts  of  the  case." 

I  shall  follow,  in  dealing  with  the  important  case  before  me,  the  author- 
itative example  of  the  supreme  court.  From  a  patient  study  of  the  vast 
mass  of  evidence  presented,  I  derive  the  foUowing  statement  of  principal 
facts,  which  includes  some  public  facts,  not  in  the  record,  but  of  which 
I  take  judicial  notice.  The  upper  part  of  Norfolk  harbor  is  formed  by 
the  east  and  south  branches  of  Elizabeth  river,  which  flow  into  it  from 
the  south,  Norfolk  lying  on  the  north  side,  Portsmouth  on  the  south 
fiide,  and  Berkeley  between  the  two  rivers.  The  south  branch  passes  the 
United  States  navy-yard  at  Gosport,  and  the  wharves  of  the  Seaboard 
Railroad  of  Portsmouth  on  the  soulJi  side,  before  entering  the  harbor; 
the  wharves  of  the  Norfolk  Southern  Railrosul,  and  of  its  coal  pier,  being 
on  the  opposite  side,  in  Berkeley.  The  east  branch  passes  the  wharves 
of  the  Norfolk  &  Western  Railroad,  and  of  the  Clyde  and  Old  Dominion 
Companies'  steamers  on  the  Norfolk  side;  and  the  wharves  and  slips  of 
large  saw-mills  and  other  enterprises  on  the  Berkeley  side.  A  considera- 
ble trade  from  the  sounds  of  North  Carolina  comes  into  Norfolk  harbor 
from  the  South  Branch  river,  through  the  Albemarle  &  Chesapeake  Nav- 
igation Line,  and  the  Dismal  Swamp  canal,  borne  in  vessels  of  light 
draft.  A  great  portion  of  this  commerce  is  brought  into  the  harbor  by 
tugs  towing  very  often  long  lines  of  small  sail-vessels,  and  barges,  and 
rafts  of  lumber  and  logs.  This  trade  passes  from  south  branch,  between 
the  wharves  of  the  Seaboard  Railroad  on  the  Portsmouth  side,  and  those 
of  the  Norfolk  Southern  Railroad  on  the  other.  The  width  of  the  navi- 
gation here  is  but  about  210  or  215  yards,  and  this  is  not  much  less  than 
the  average  width  of  the  stream  for  half  a  mile  above  its  mouth,  includ- 
ing the  navy-yard.  This  part  of  the  river  is  narrow  in  respect  to  the  size 
of  the  large  vessels,  and  the  number  of  small  ones,  and  the  heavy  com- 
merce, which  pass  over  or  lie  in  it.  The  upper  part  of  Norfolk  harbor 
has  an  average  width  of  about  half  a  mile,  and  is  less  than  a  mile  in 
length,  from  the  front  of  Berkeley  to  Naval  Hospital  point,  which  latter 
pierces  the  harbor  from  the  west.  Before  reaching  Hospital  point  going 
north  out  of  the  upper  harbor,  the  wharves  of  Town  point,  in  Norfolk, 
are  passed  to  the  right;  that  occupied  a  year  ago  by  the  New  York,  Phil- 
adelphia &  Norfolk  Railroad  Company,  one  of  the  respondents  in  these 
libels,  lying  nearest  on  the  right,  and  distant  from  the  seaboard  wharf  at 
Portsmouth  about  four-fifths  of  a  mile,  or  1,400  yards.    Continuing  be- 
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yond  Hospital  point,  we  get  into  the  lower  part  of  Norfolk  harbor,  into 
which  the  west  branch  of  Elizabeth  river  empties,  and  which  extends 
about  two  nailes  to  the  coal  pier  of  Lambert's  point.  Continuing  beyond 
Lambert's  point  for  a  few  miles,  the  Elizabeth  river  flows  northward, 
until,  in  conjunction  with  James  river,  it  forms  Hampton  roads.  With 
respect  to  the  increasing  magnitude  of  its  commerce,  and  the  extraordi- 
nary dimensions  of  many  of  the  ships  entering  it,  the  upper  part  of  Nor- 
folk harbor  is  constrained  in  size;  more  especially  where  the  south  branch 
enters  it.  Just  at  this  point,  and  next  below  the  wharves  of  the  Seaboard 
Railroad,  which  have  been  mentioned,  are  the  ferry  slips  of  the  Norfolk 
and  Portemouth  ferry  on  the  Portsmouth  side;  next  below  these  slips, 
to  the  north,  one  or  two  wharves,  and  north  of  these,  the  Portsmouth 
wharves  of  the  Old  Dominion  Steam-Ship  Company.  Finally,  on  the 
same  side,  is  Robinson's  wharf,  north  of  which  is  the  expanse  of  .water 
called  "Portsmouth  Flats,"  which  are  the  principal  anchorage  of  the  upper 
harbor,  and  which  extend  to  Naval  Hospital  point  on  the  west  side,  op- 
posite Town  point  on  the  Norfolk  side.  Opposite  the  Portsmouth  ferry 
slips,  which  have  been  mentioned,  looking  towards  Norfolk,  is  another 
anchorage  in  front  of  Berkeley,  called  "  Berkeley  Flats. "  The  boats  of  the 
Norfolk  and  Portsmouth  ferry  do  not  cross  the  harbor  at  right  angles,  but 
they  run  on  a  very  oblique  line  pointing  eastwardly  of  north  1,058  yards, 
to  their  slips  at  Norfolk.  To  these  slips  at  Norfolk  also  run  the  ferry- 
boats from  Berkeley,  over  a  course  about  660  yards,  or  about  one-third 
of  a  mile,  in  length.  One  boat  runs  on  each  of  these  ferries,  at  intervals 
of  20  minutes  at  each  side,  in  the  day-time,  and  30  minutes  in  the  night 
These  two  lines  of  ferriage  both  cross  the  mouth  of  the  East  Branch;  and 
the  Norfolk  and  Portsmouth  line  also  crosses  the  mouth  of  the  South 
Branch.  They  affect  the  ingress  and  egress  of  all  steam-ships,  tugs,  sail- 
vessels,  barges,  and  other  craft  which  belong  to  the  navigation  of  those 
two  rivers.  They  lie  upon  the  vitals  of  the  upper  Norfolk  harbor.  The 
ferry-boat  which  plies  between  Norfolk  and  Portsmouth  makes  but  a 
slight  offing  in  moving  out  of  or  into  the  Norfolk  slip;  but  in  leaving  and 
entering  the  slip  at  Portsmouth,  she  is  obliged  generally  to  make  an  offing 
as  great  as  two  or  three  times  her  own  length,  or  more  than  300  feet, 
straight  out  from  the  slip.  Her  usual  path  between  Norfolk  and  Ports- 
mouth is  therefore  on  a  line  drawn  from  the  outer  end  of  Norfolk  slip  to 
a  point  directly  out  300  feet  from  the  outer  end  of  the  Portsmouth  slip. 
The  usual  time  consumed  by  the  ferry-boat  in  making  this  trip  is  five 
minutes  from  unhooking  on  one  side  to  hooking  on  the  other,  or  about 
four  minutes  from  the  outer  end  of  one  slip  to  the  outer  end  of  the  other, 
allowing  half  a  minute  at  each  end  for  leaving  the  slip,  and  getting  u  ider 
way;  the  distance  between  the  two  points  last  named  being  1,058  yi  rds, 
(3,176  feet.)  The  boat's  usual  rate  of  speed,  while  out  in  the  hai  )or, 
(1,068  yards  in  four  minutes,)  is  nine  miles  an  hour. 

On  the  28th  of  March,  1887,  the  tug-steamer  Portsmouth  left  <  ape 
Charles  city,  east  of  Chesapeake  bay,  with  two  very  large  barged  in  ow, 
which  were  loaded  with  railroad  cars  filled  with  freight.  The  cars  ind 
barges  were  so  constructed  that  the  cars  could  be  rolled  from  the  rail  oad 
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wharf  at  each  end  of  the  route  to  the  decks  of  the  barges,  and  again  from 
the  decks  to  the  wharf.  The  barges  which  were  in  tow  of  the  Ports- 
mouth on  this  occasion  were  No.  1  and  No.  40.  Barge  No.  1  had  cars 
destined  for  the  Norfolk  Southern  Railroad  at  its  wharf  in  the  South 
Branch  river,  at  Berkeley;  and  barge  No.  40  had  14  cars  destined  pri- 
marily for  Town  point,  and  then  for  the  Norfolk  &  Western  Railroad 
wharves  on  the  East  Branch,  at  Norfolk.  The  loaded  cars  each  weighed 
some  50,000  pounds,  including  freight.  Barge  40  was  240  feet  in  length 
and  36  feet  in  breadth,  and  drew  7  feet  of  water  when  loaded.  Barge  1 
was  somewhat  smaller  in  dimensions.  The  tug  Portsmouth  was  125  feet 
in  length,  and  drew  10  feet  of  water.  During  the  passage  of  tug  and  con- 
voy from  Cape  Charles  city  to  Lambert's  point,  the  tug  had  the  barges 
in  tow,  one  behind  the  other,  upon  a  long  80-fathom  hawser.  After 
turning  Lambert's  point,  Capt.  Cason,  who  was  master  of  the  tug,  and 
had  charge  of  the  towing,  took  the  two  barges  along-side  and  aport  of  the 
tug,  barge  40  next  the  tug,  and  barge  1  on  the  port  side  of  barge  40,  all 
practically  abreast.  Before  entering  Hampton  roads  a  high  wind  came 
down  from  the  northward;  and  this  wind  acting  on  a  flood-tide,  which 
then  had  set  in,  made  t.  very  strong  current  under  the  tug  and  barges 
proceeding  southward,  and  made  it  quite  a  difficult  feat  for  Capt.  Cason 
to  take  in  his  hawser  and  bring  the  huge  barges  with  freight  cars  upon 
their  decks,  along-side  of  the  tug.  After  succeeding  in  thus  handling  the 
barges,  and  on  approaching  the  wharves  of  the  New  York,  Philadelphia 
&  Norfolk  Railroad  Company,  at  Town  point,  at  Norfolk,  with  the  in- 
tention of  temporarily  leaving  barge  40  there,  and  then  proceeding  with 
barge  1  to  Berkeley,  the  passenger  steamer  Cape  Charles,  of  the  same 
company,  which  had  just  come  in  from  across  the  bay  heading  south- 
ward, was  seen  vainly  attempting  to  land,  and  much  baffled  in  the  effort 
by  the  extraordinary  force  of  the  wind  and  tide  then  prevailing.  Capt. 
Cason,  being  himself  under  stress  of  wind  and  tide,  deemed  it  impracti- 
cable and  unsafe  to  attempt  to  land  his  own  vessels  then  at  Town  point, 
and  proceeded,  looking  out  to  port  as  he  passed  along  the  wharves  of 
Norfolk  for  one  at  which  to  fetch  up;  his  barges  being  on  the  port  side 
of  the  tug.  None  were  observed  on  the  Norfolk  side  of  the  harbor,  and 
he  found  it  necessary  to  continue  on  to  the  railroad  wharf  «it  Berkeley, 
which  was  the  destination  of  barge  1.  There  were  a  dredge  and  attend- 
ant mud-scows,  a  pile-driver  and  a  small  sail-vessel  near  the  railroad  wharf, 
which  obstructed  the  approach  to  it;  and  he  was  under  the  necessity  of 
heading  for  the  coal-pier  wharf  further  on,  and  south  of  the  railroad 
wharf.  He  succeeded  in  nearing  the  coal  pier,  and  getting  out  and  mak- 
ing fast  his  lines  to  it.  The  Phillips,  a  stout  steam-tug  belonging  to  the 
Norfolk  Southern  Railroad  Company,  lay  at  the  time  in  the  slip  between 
the  two  wharves  just  mentioned.  This  slip  was  too  short  for  the  admis- 
sion of  either  barge  40  or  barge  1.  Meantime  the  passenger  steamer 
Cape  Charles  had  failed  to  effect  a  landing  at  Town  point  because  of  the 
force  of  wind  and  tide  from  the  north  in  her  rear,  and  had  oome  on 
to  Portsmouth,  intending  to  land  there  first,  and  return  to  Town  point, 
where  she  expected  to  effect  a  landing  more  easily  when  she  should  ap- 
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proach  the  wharf  with  bow  to  the  wind  and  tide.  This  expectation  was 
realized.  Capt.  Cason  lay  with  his  tug  and  barges  at  the  Berkeley  coal 
pier  for  nearly  an  hour,  hoping  for  an  abatement  of  the  wind,  which  in« 
creased,  rather  than  diminished,  during  the  period.  The  night  had  be* 
come  very  dark,  and  there  were  squalls  of  rain.  Fearing  at  length  to  lie 
longer  there  with  both  baiges,  he  determined  to  leave  barge  1,  and  return 
with  barge  40  to  Town  point.  His  fear  to  hold  both  barges  at  the  coal 
pier  arose  from  the  fact  that  the  bottom  near  that  pier  had  not  then  been 
dredged  to  its  present  depth,  except  immediately  in  front  of  the  pier 
along  a  distance  but  half  the  length  of  his  barges.  He  found  that  if  one 
end  of  barge  1,  which  was  next  the  pier,  should  ground,  it  would  be 
impracticable  to  prevent  barge  40,  under  the  chafing  that  would  ensue, 
from  breaking  loose;  in  which  event  there  was  danger  of  her  being  driven 
by  the  storm  up  the  south  branch,  and  drifting  against  the  naval  and 
other  vessels  that  were  anchored  in  that  direction.  He  therefore  de- 
termined to  return  with  barge  40  to  her  original  destination  at  Town 
point;  leaving  barge  1  where  she  was.  In  this  design  he  turned  his  tug 
around,  with  bow  to  the  wind  and  tide,  heading  towards  Town  point; 
and  made  fast  to  barge  40,  his  starboard  to  her  starboard,  and  his  bow 
towards  her  stern.  It  was  important,  in  order  to  his  effecting  an  easier 
landing  at  Town  point  that  he  should  have  his  tow  on  his  starboard,  the 
wharf  at  which  he  was  to  land  being  on  that  side.  The  evidence  shows, 
what  reflection  makes  obvious,  that  it  was  impracticable  to  turn  so  long, 
bulky,  and  heavily  loaded  a  vessel  as  the  barge,  in  that  place  at  that 
time,  in  the  face  of  the  wind  and  tide  then  prevailing,  except  at  unwar- 
rantable risk.  The  evidence  also  shows  that  it  is  customary  in  Norfolk 
harbor  for  large  barges  to  be  frequently  towed  stem  foremost.  The  lim- 
ited dimensions  of  the  upper  part  of  the  harbor  seem  to  render  such  a 
mode  of  towing  a  necessity  of  frequent  recurrence  in  the  navigation  of 
this  port.  The  barges  of  the  New  York,  Philadelphia  &  Norfolk  Rail- 
road Company  are  built  with  bow  and  stern;  but  the  usual  method  of 
building  barges  is  with  the  two  ends  alike.  Comparatively  few  of  them 
are  built  with  stem  and  bow;  and  it  is  shown  in  the  evidence  that  those 
which  are  so  built  are  towed,  (when  the  tugs  are  along-side  of  them,)  with 
as  much  facility  when  moving  stem  foremost  as  when  moving  bow  fore- 
most; and  are  even  more  manageable  when  thus  moving,  if  circumstances 
allow  the  barge's  rudder  to  be  brought  into  play.  It  is  only  when  towed 
with  hawser  that  the  form  of  bow  and  stern  is  important  in  barges. 
Capt.  Cason  knew  the  time-schedule  on  which  the  ferry-boat  ran  between 
Norfolk  and  Portsmouth.  This  boat,  the  Manhassei,  whose  owners  are 
both  libelants  and  respondents  in  this  trial,  left  Norfolk  then  at  15  min- 
utes before  and  15  minutes  after  each  hour;  and  left  Portsmouth  at  each 
hour  and  half-hour  when  running  at  night.  Several  minutes  before  the 
departure  of  the  Manhasset  from  Norfolk  on  the  night  of  the  28th  of 
March  last,  on  her  15  minutes  before  9  o'clock  trip,  Capt*  Cason,  with 
his  tug  to  windward  of  barge  40,  and  in  tow  of  her,  the  tug's  stem  nearly 
even  with  the  hindmost  end  of  the  barge,  or  projecting  not  more  than 
five  or  six  feet  beyond  that  end,  pushed  off  from  the  coal  pier  at  Berkeley, 
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and,  after  making  an  offing  into  mid-channel  in  the  direction  of  the  ferry 
dip,  which  was  233  yards  distant  across  the  channel,  headed  for  Town 
point;  having  the  barge  stem  foremost  on  his  starboard  side  in  tow.  All 
the  tug's  lights  were  in  their  places  and  burning  properly,  namely,  her 
colored  side-lights,  and  her  central  range-lights,  consisting  of  a  white 
light  on  the  stem  in  her  bow,  and  two  white  lights,  one  above  the  other, 
at  the  usual  elevation  on  a  staff  above  the  after-part  of  the  deck.  Al- 
though barges  under  tow  are  not  required  by  any  rule  of  the  road  or  law 
of  navigation  to  carry  colored  side-lights,  and  few  of  them  ever  have  these 
lights,  yet  it  had  been  the  practice  to  carry  side-lights  on  barge  40  sim- 
ilar to  those  required  by  law  on  sail-vessels.  But,  inasmuch  as  this  barge 
was  then  moving  stem  foremost,  her  colored  side-lights,  which  were  in 
place  and  properly  burning,  did  not,  and  from  their  structure  could  not, 
show  forward  in  the  direction  in  which  the  tug  and  barge  were  now  mov- 
ing. No  light  at  all  was  shown  on  the  barge  to  the  front,  except  the 
white  light  of  a  large  lantern  that  was  placed  on  the  end  of  one  of  the 
railroad  cars  nearest  the  foremost  end  of  the  barge  as  it  moved. 

On  setting  out  from  the  coal  pier  Gapt.  Cason  had  left  his  mate,  Rich- 
ardson, at  the  wheel  in  the  tug's  pilot-house,  and  had  himself  taken  po- 
sition as  lookout  on  top  of  a  rtdlroad  car  at  the  foremost  end  of  the  baige^ 
whose  master,  Capt.  Stokely,  was  on  the  bridge  erected  at  an  elevation 
above  the  tops  of  the  cars  adjoining  the  pilot-house  in  the  aft  part  of  the 
barge.  Capt.  Stokely  had  becketed  the  baige's  helm  in  such  manner 
that  it  could  be  instantly  let  loose  and  brought  into  use  whenever  occa- 
sion should  require.  Below  Capt.  Cason,  and  near  him,  on  the  foremost 
end  of  the  barge  as  she  was  moving,  a  colored  deckhand,  Reed,  was 
placed  on  the  deck  of  the  barge.  The  usual  complement  of  crew  were 
on  the  tug  Portsmouth.  Along  the  wharves  of  Portsmouth,  from  that  of 
the  Seaboard  Railroad  on  to  Robinson's,  are  powerful  electric  lights, 
erected  by  the  owners  of  the  wharves  for  the  purpose  of  lighting  up  that 
part  of  the  harbor.  When  the  eyes  are  looking  towards  these  lights  in 
a  dark  night,  intervening  objects,  and  lights  from  oil  lamps,  are  always 
more  or  less  dimmed  or  obscured  by  the  glare  of  the  electric  lights. 
After  pulling  out  into  the  channel  and  getting  his  heavy  barge,  moving 
against  wind  and  tide,  under  headway,  and  after  passing  the  Portsmouth 
ferry  slip,  Capt.  Cason  headed  for  Town  point,  bearing  more  or  less 
towards  the  Portsmouth  shore  to  get  the  protection  of  its  warehouses 
from  the  force  of  the  wind.  In  passing  the  Portsmouth  slip  he  crossed 
the  usual  pathway  of  the  ferry-boat,  and  was  proceeding  on  the  west  |0f 
it,  in  his  course  to  Town  point,  atu  speed  of  about  two  miles  an  hour, 
when  he  saw  the  green  light  (k  the  Manhasset  after  she  had  come  out 
from  her  Norfolk  slip.  He  very  soon  afterwards  saw  both  of  the  Man- 
basset's  lights.  Desiring  her  to  pass  to  starboard,  he  blew  two  whistles, 
but  received  no  reply.  After  half  a  minute  he  again  blew  two  whittles, 
and  then  ordered  bis  tug's  engine  first  to  reverse,  and  then  to  back  with 
full  power,  which  orders  were  obeyed,  and  thereby  the  headway  of  the 
tug  and  barge  were  checked  up.  The  Manhasset  had  continued  he^ 
course  until  she  crossed  the  Berkeley  flats,  and  until  ske  had  come  withi^ 
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20  yards  of  the  barge  and  tug,  when  she  blew  one  whistle,  showed  her 
red  light,  and  shortly  afterwards  was  in  contact  with  the  barge  on  its 
then  north-western  comer.  Both  Capt.  Smith  and  Gapt.  Cason  say  in 
their  protest  made  next  day  that  the  Manhasset  was  20  yards  off  wha[i 
she  blew  one  whistle.  The  joiner's  work  of  the  cabin,  forward  of  the 
port  wheel  of  the  Manhasset,  was  raked  and  destroyed  by  a  gliding  blow, 
the  cabin  Itself  was  staved  in;  her  port  wheel  was  disabled,  and  besides 
other  damages  to  the  hurricane  deck,  a  piece  of  timber  from  it  was  driven 
into  one  of  the  railroad  cars  on  the  barge  ib  such  a  manner  as  to  hang 
the  ferry-boat  and  barge  together  until  they  became  separated  by  the 
grounding  of  the  barge  and  tug  shortly  afterwards,  near  Thomas'  ways, 
which  are  south  of  the  Berkeley  coal  pier.  The  master  and  pilot  of  the 
Manhasset,  Capt.  Smith,  in  his  protest  entered  on  the  day  after  the  col- 
lision, says,  among  other  things:  "All  his  lights  were  burning.  The 
wind  was  due  north,  and  the  weather  cloudy  and  very  dark,  blowing  a 
strong  gale.  After  crossing  Berkeley  flats,  saw  a  bright  light,  and  thought 
it  was  the  stem  light  of  the  [tug]  Phillips  towing  a  barge;  slowed  his 
boat  down  immediately,  so  as  to  let  her  go  by;  gave  one  whistle;  there 
being  no  response,  stopped  the  engine,  and  immediately  afterwards  the 
steamer  was  strock  by  the  barge.  Just  as  she  struck  he  saw  the  lights 
of  the  tug,  which  up  to  that  time  had  been  hidden  from  view  by  the  in- 
tervening barge,  which  was  loaded  with  cars." 

The  evidence  shows  that  there  was  no  lookout  on  the  Manhasset, 
on  this  trip.  It  usually  had  two  deckhands,  but  one  of  these  had  pur- 
posely remained  on  shore,  and  the  other,  after  the  boat  had  left  the 
wharf,  had  gone  into  some  room  amidships,  and  stood  by  a  stove. 
There  was  a  deck-officer  charged  with  police  duty;  but  he  had  passed 
rapidly  through  the  cabins  when  the  boat  had  left  the  wharf,  and 
then  gone  into  a  shelter  having  in  it  a  stove.  No  person  whatever, 
having  duties  to  perform  on  this  ferry-boat,  was  on  its  deck  during 
this  trip,  except  one  man,  Capt.  Smith,  and  he  was  performing  alone 
the  duties  of  master  and  pilot  in  the  pilotrhouse.  lie  evidence  fur- 
ther shows,  on  this  latter  point,  that  the  bridge  and  pilot-house  of 
the  barge,  which  were  at  an  elevation  above  the  tops  of  the  rail- 
road cars,  had  probably  prevented  the  towing  lights  of  the  tug  Ports- 
mouth on  the  flag-staff  of  her  rear  deck  from  being  seen  by  the  Manhas- 
set. Before  the  time  of  the  collision,  the  Manhasset  had  been  moving 
under  her  usual  power  of  steam  in  her  engine  which  produced  her  cus- 
tomary speed  of  nine  miles  an  hour.  On  the  occasion  under  considera- 
tion this  speed  had  been  accelerated  by  the  flood-tide  on  which  she  was 
moving,  and  by  the  "strong  gale"  of  wind  from  the  north,  which  was  in- 
creasing her  speed.  A  "gale  of  wind,"  according  to  the  signal  service 
classification,  is  one  which  blows  at  a  minimum  speed  of  40  miles  an 
hour.  I  stated  above  that  a  "high  wind"  was  blowing,  the  minimum  of 
which  is  25  miles  an  hour.  I  think  it  is  a  reasonable  estimate  to  sup- 
pose that  the  speed  of  the  Manhasset  in  crossing  from  Norfolk  on  this 
occasion  was  accelerated  at  least  by  3  miles  an  hour,  and  therefore  that 
she  was  moving  at  the  rate  of  12  miles  an  hour. 
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The  point  at  which'  the  collision  oocarred  is  fixed  by  the  evidence  at 
the  figure  26,  marking  that  depth  of  water  on  the  chart  of  the  harbor, 
filed  with  the  evidence,  that  is  to  say,  at  the  number  26,  which  is  on  a 
direct  line  drawn  from  the  end  of  the  ferry  slip  at  Berkeley  to  the  Old 
Dominion  wharf  on  the  Portsmouth  side.  This  point  falls  on  the  letter 
"R"  in  the  word  "Route''  on  the  smaller  chart  of  the  harbor.  The  evi- 
dence shows  this  point  to  be  three-fourths  of  the  distance  of  1,058  yards 
between  the  ends  of  the  two  slips  of  the  Norfolk  and  Portsmouth  ferry; 
or  763  yards  from  the  Norfolk  slip,  and  265  yards  from  that  of  Ports- 
mouth. At  the  rate  of  12  miles  an  hour,  the  Manhasset  had  made  this 
793  yards  in  2  minutes  and  15  seconds,  and,  allowing  her  half  a  minute 
for  clearing  the  slip  and  getting  under  headway,  the  Manhasset  reached 
the  point  .of  collision  in  rather  less  than  3  minutes  from  the  time  of 
leaving  her  Norfolk  wharf.  But  if  she  moved  at  the  rate  of  only  9  miles 
an  hour^  than  she  moved  793  yards  in  3  minutes,  and  reached  the  point 
of  collision  in  3  J  minutes  after  leaving  her  wharf.  The  time  which  tht 
tug  and  barge  had  spent  in  reaching  the  point  of  collision  after  leaving 
the  coal  pier  at  Berkeley  may  be  accurately  ascertained  in  like  manner. 
The  point  of  collision  being  265  yards  from  the  Portsmouth  ferry  slip, 
and  that  slip  being  233  yards  from  the  coal  pier,  the  aggregate  of  these 
distances  is  498  yards,  so  that  the  distance  traversed  by  the  tug  and 
barge  on  the  curved  line  pursued  could  hardly  have  been  less  than  380 
yards.  The  time  required  for  moving  over  this  distance  at  the  rate  of 
two  miles  an  hour  was  six  minutes  and  a  half;  and  if  we  add  one  minute 
for  the  time  necessary  for  leaving  the  coal  pier  and  getting  under  head- 
way, the  time  consumed  in  going  from  the  pier  to  the  point  of  collision 
was  seven  minutes  and  a  half.  It  thus  appears  that  the  tug  and  barge 
left  the  coal  pier  in  Berkeley  four  or  four  and  a  half  minutes  before  the 
Manhasset  left  her  wharf  at  Norfolk.  It  is  for  this  reason  that  it  has 
been  stated  above  that  the  Portsmouth  and  barge  40  left  the  coal  pier 
several  minutes  before  the  Manhasset  left  Norfolk,  an^  had  crossed  the 
usual  pathway  of  the  ferry-boat  when  the  latter  boat  came  out  of  her 
Norfolk  slip,  and  shortly  afterwards  showed  her  green  light.  The  ship- 
yard and  stocks  of  Thomas  &  Co.  are  south  of  the  coal  pier,  on  the 
Berkeley  side  of  the  South  Branch,  in  the  direction  of  the  navy-yard. 
The  protest  of  Capt.  Cason,  made  on  the  day  after  the  collision,  after 
other  recitals,  proceeds:  "The  Manhasset  in  colliding  was  considerably 
damaged,  and  became  unmanageable;  tried  to  put  her  in  at  Thomas' 
ways,  but  [we]  grounded  before  reaching  the  ways;  not  being  able 
to  manage  the  tug  properly  while  both  boats  were  foul,  [meaning  the 
Manhasset  and  barge  40,]  and  having  also  caught  a  log  in  her  wheel. 
Between  the  Berkeley  slip  and  Thomas'  ways  the  tug  grounded  with  the 
barge,  and  the  Manhasset  got  clear  of  her.  After  getting  clear,  the  tug 
went  along-side  of  the  Manhasset,  took  ofi^  the  passengers,  and  landed 
them  at  the  steam-boat  wharf,  [meaning  the  Seaboard  wharf.]"  In  this 
narration,  Capt.  Cason  omits  to  mention  what  the  evidence  taken  sup- 
plies— ^that  after  he  got  loose  from  the  Manhasset,  she  drifted  south,  up 
the  river^  and  finally  grounded.     The  Berkeley  ferry-boat  went  after  her, 
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to  give  relief,  but  failed  in  this  purpose  after  coming  in  contact  with  one 
or  more  naval  vessels  anchored  in  the  South  Branch  river.  CSapt.  Cason, 
after  getting  dear  of  the  Manhasset,  the  wind  having  greatly  moderated, 
succeeded  in  depositing  the  barge  at  the  Seaboard  wharf;  and,  being  now 
free  of  incumbrances,  followed  the  Manhasset  up  the  river,  until  he 
found  her  helpless  and  aground.  Taking  her  in  tow  he  brought  her  to 
Portsmouth,  and  succeeded  in  landing  her  passengers,  and  relieving 
them  from  the  fears  and  dangers  to  which  they  had  been  subjected. 
Besides  the  injuries  which  the  Manhasset  had  sustained  in  the  collision 
the  casualties  of  the  occasion  were  very  serious.  Mrs.  Cooper,  the  wife 
of  one  of  the  libelants  here,  who  was  sitting  in  the  port  cabin  of  the 
Manhasset,  forward  of  the  wheel,  was  killed  outright.  Damages  for  her 
loss  have  been  sought  by  her  husband  in  a  common-law  court.  Cooper 
himself  was  seriously  injured,  and  in  one  of  the  libels  now  under  trial 
he  demands  damages  for  these  personal  injuries,  and  their  consequences 
to  himself.  Mrs.  Lilliston,  wife  of  T.  M.  Lilliston,  both  of  whom  are 
libelants  in  one  of  the  libels  now  under  trial,  was  very  painfully,  dan- 
gerously, and  well-nigh  fatally,  injured. 

Walke  &  Old  and  R.  C.  MarshaU,  for  libelants. 

J.  F.  Crocker  and  0.  H.  Oamum^  for  the  Manhasset. 

Sharp  &  Hughee,  for  tug  and  barge. 

Hughes,  J.,  (ajUr  stating  facts  as  above.)  There  can  be  no  doubt  that 
the  libelants  that  have  been  named  are  entitled  to  damages.  If  the  ferry- 
boat was  in  fault  they  had  contractual  relations  with  it  which  justify 
damages  for  injuries.  If  the  tug  and  barge  were  in  fault,  they  are  enti- 
tled to  recover  damages  from  them  as  for  tort;  and  so  I  will  first  dispose 
of  that  part  of  the  case  before  entering  upon  the  question  of  fault.  The 
case  of  Mrs.  Lilliston  is  the  most  serious  one.  She  was  dangerously  and 
painfully  injured,  though,  fortunately,  as  has  turned  out,  not  permanently 
80.  She  suffered  excruciating  agonies  for  a  series  of  many  days.  She 
was  prostrated  and  helpless  for  months.  Her  injuries  would  doubtless 
have  proved  fatal,  but  for  the  skill  of  her  physician,  the  recuperative  en- 
ergies of  a  strong  constitution,  and  the  careful  and  assiduous  nursing  of 
friends.  I  will  sign  a  decree  awarding  her  $2,600,  and  one  in  favor  of 
her  husband  individually,  for  the  amount  of  her  medical  bill,  and  for 
the  sum  of  $200  besides.  This  latter  amount  is  intended  to  cover  loss 
of  time  from  work,  and  miscellaneous  expenses  incidental  to  the  illness 
of  Mrs.  Lilliston.  I  will  sign  a  decree  in  favor  of  Cooper  for  $760,  plus 
the  amount  of  his  medical  bill, — the  first  sum  to  stand  for  loss  of  time 
and  the  expenses  incident  to  his  wounded  condition. 

I  come  now  to  pass  upon  the  crucial  question  in  this  trial,  namely, 
whose  was  the  fault  which  caused  the  collision?  The  cause  of  the  accident 
may  be  stated  in  a  nutshell.  That  cause  was  the  mistake  made  by  Capt. 
Smith  in  supposing  the  white  light  which  he  saw  before  him  was  that  of 
the  tug  Phillips  moving  from  him,  and  in  porting  his  helm  in  order  to 
let  it  pass  out  of  his  way.  Instead  of  that  being  the  case,  the  light  was 
upon  a  barge  moving  towards  him  when  first  seen,  and  moving  in  such 
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a  manner  that  when  he  did  make  his  tardy  movement,  that  movement 
rendered  the  collision  inevitable.  If  the  light  had  been  moving  from 
him,  his  determination  to  pass  under  the  stem  of  the  supposed  vessd 
was,  no  doubt,  right  enough;  but  the  light  being  in  fact  on  a  vessel  that 
was  approaching  him,  his  movement  was  an  attempt  to  cross  her  bow 
when  he  was  abeady  upon  her,  and  the  collision  was  rendered  an  abso- 
lute certainty.  Therefore,  the  real  question  to  be  considered  is,  through 
whose  fault  was  it  that  Capt.  Smith  made  the  mistake  that  has  been  de- 
scribed? It  may  have  been  his;  it  may  have  been  C^pt.  Cason's;  it  may 
have  been  the  fault  of  both. 

First,  as  to  the  Manhi&sset.  She  was  moving,  in  that  dark,  rainy 
night,  across  a  harbor  navigated  day  and  night  by  many  vessels,  at  the 
rate  of  9  to  12  miles  an  hour,  before  a  strong  wind  and  tide,  without  a 
lookout  or  a  deckhand  above  decks  to  serve  as  eyes  and  ears,  except  the 
man  at  the  wheel,  who  was  acting,  alone  and  singly,  as  master,  pilot, 
wheelsman,  and  lookout,  all  in  one.  Moving,  thus  blind  and  deaf, 
with  such  force  and  rapidity,  in  a  harbor,  in  the  dark,  loaded  with  pas- 
sengers, with  but  one  solitary  man  above  decks,  such  was  the  condition 
in  which  she  encountered  disaster.  There  are  cases  in  which  res  ipsa 
loquitur^ — fault  is  self-proclaimed.  In  respect  to  lookouts,  the  law  is 
positive  and  absolute.  The  decisions  of  the  courts  are  replete  with  ad- 
monition of  the  necessity  of  the  lookout  as  a  sine  qua  nnn  of  safe  naviga- 
tion. It  were  vain  to  devise  laws  of  navigation,  or  to  agree  upon  rules 
of  the  road,  if  ships  were  not  required  to  keep  one  or  more  lookouts  con- 
stantly and  properly  posted  during  the  time  they  are  in  motion.  The 
specific  duty  of  the  lookout  is  constantly  to  search  the  horizon  for  objects 
that  may  afi'ect  the  navigation  of  his  ship,  and  to  report  the  varying  con- 
ditions the  ship  finds  herself  in  in  relation  to  other  vessels  in  the  same 
waters,  in  order  that  she  may  be  navigated  in  obedience  to  the  law  or 
rule  of  navigation  applicable  to  the. conditions  reported.  The  lookout's 
duty  is  distinct  and  different  from  that  of  the  navigator.  He  is  in  a  dif- 
ferent position  on  deck.  His  mind  and  eye  are  differently  occupied;  his 
work  and  duty  as  diflferent  as  that  of  one  man  can  well  be  from  the  work 
and  duty  of  another.  The  lookout  of  a  ship  is  its  eyes  and  ears;  with- 
out him,  she  is  blind  and  deaf.  There  is  dose  and  responsive  relation 
between  him  and  the  i)i]ot.  His  eye  constantly  and  searchingly  scans 
the  face  of  the  water  before  and  on  either  bow  of  his  ship  and  his  voice 
is  prompt  to  warn  of  every  object  that  presents  itself  to  the  vision.  The 
pilot's  mind  is  intently  upon  the  lookout,  and  his  hand  on  the  wheel  in- 
tuitively responds  to  the  lookout's  voice,  A  lookout  is  only  a  lookout 
thus  attracting  the  pilot's  constant  attention  when  he  is  regularly  on 
duty.  There  is  no  such  thing  as  an  amateur  or  volunteer  lookout.  Such 
person  has  not  the  ear  of  the  pilot,  and  his  communications  to  him  are 
little  better  than  an  impertinence  apd  distraction.  The  real  lookout  and 
the  pilot  are  essential  counterparts  of  each  other.  In  the  absence  of,  a 
pilot,  the  lookout's  office  is  useless.  In  the  absence  of  the  lookout,  the 
pilot  is  helpless,  except  to  the  extent  that  he  subordinates  his  proper 
duty  in  order  to  act  as  lookout  away  from  the  lookouts  proper  position. 
v.34F.no.5— 27 
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Neither  cari  do  his  own  duty  in  the  absence  of  the  other;  and  without  a 
pilot  a  steamer  is  a  blind  and  deaf  engine  of  mischief  threatening  every 
object  in  its  pathway.  I  repeat  that  the  language  of  the  admiralty  courts 
on  the  subject  is  clear,  positive,  and  unqualified.  It  admits  no  double 
interpretation.  The  supreme  court  of  the  United  States  held  in  the  case 
of  Newton  v,  StebhinSj  10  How.  607,  that  a  steamer  was  in  fault  in  not 
having  a  proper  lookout  at.  the  forward  part  of  the  vessel,  there  being  no 
one  but  the  man  at  the  wheel  on  deck.  The  supreme  court  said  in  the 
case  of  SL  John  v.  Pame,  Id.  685: 

'*  The  steam-boat  was  in  fault  in  not  keeping  on  deck  at  the  time  a  proper 
lookout  on  the  forward  part  of  the  deck.  The  pilot-house,  in  the  night,  es- 
pecially if  dark,  and  the  view  obscured  by  clouds  in  the  distance,  was  not  the 
proper  place,  whether  the  windows  were  up  or  down.  A  competent  and  vig- 
ilant lookout  stationed  at  the  forward  part  of  the  vessel,  and  in  a  position 
best  adapted  to  descry  vessels  approaching  at  the  earliest  moment,  is  indis- 
pensable to  exempt  the  steam-boat  from  blame  in  case  of  accident  in  the  night- 
time, while  navigating  waters  on  which  it  is  a  custom  to  meet  other  water 
craft." 

The  supreme  court  said  in  The  Oenessee  Chi^,  12  How.  463: 
"It  is  the  duty  of  every  steam-boat  traversing  waters  where  sailing  vessels 
are  often  met  with,  to  have  a  trustworthy  and  constant  lookout,  besides  the 
helmsman.  It  is  impossible  for  him  to  steer  the  vessel,  and  keep  a  proper 
watch  in  his  wheel-house.  His  position  is  unfavorable  to  it,  and  he  cannot 
safely  leave  the  wheel  to  give  notice  when  it  becomes  necessary  to  check  sud- 
denly the  speed  of  the  boat.  And  whenever  a  collision  happens  with  a  sailing 
vessel,  and  it  appears  that  there  was  no  other  lookout  on  board  the  steam-boat 
but  the  helmsman,  or  that  such  lookout  was  not  placed  in  the  proper  place,  or 
not  actually  and  vigilantly  employed  in  bis  duty,  it  must  be  regarded  as  prima 
faoie  evidence  that  it  was  occasioned  by  her  fault." 

The  supreme  court,  in  The  Oatiiarine^  17  How.  177,  speaking  of  a  look- 
out on  a  sail-vessel,  said: 

"Custom  or  usage  cannot  be  permitted  as  an  excuse  for  dispensing  with  a 
proper  lookout  while  navigating  in  the  night,  especially  on  watei^  frequented 
by  other  vessels.  Under  such  circumstances,  a  competent  lookout,  stationed 
upon  a  quarter  of  the  vessel  affording  the  best  opportunity  to  see  at  a  distance 
those  meeting  her,  is  indispensable  to  safe  navigation,  and  the  neglect  is 
chargeable  as  a  fault  in  the  navigation. " 

The  supreme  court  said,  in  Ohamberlain  v.  Wardy  21  How.  570: 
"Steamers  navigating  in  the  thoroughfares  of  commerce  must  have  con- 
stant and  vigilant  lookouts  stationed  In  proper  places  on  the  vessel,  and 
charged  with  the  duty  for  which  lookouts  are  required,  and  they  must  be  act- 
ually employed  in  the  performance  of  the  duty  to  which  they  are  assigned.  To 
constitute  a  compliance  with  the  requirements  of  law,  they  must  l^  persons 
of  suitable  experieuce,  propeiiy  stationed  on  the  vessel,  and  actually  and  vig- 
ilantly employed  in  the  performance  of  their  duty;  and  for  a  failure  in  either 
of  those  particulars,  the  vessel  and  her  owners  are  responsible.'' 

The  supreme  court,  in  Haney  v.  Packet  Co.,  23  How.  292,  used  this 
language: 

'*The  captain  of  a  steamer,  whose  theory  of  action  appears  from  his  own 
testimony  to  be  that  all  small  vessels  are  bound  at  their  peril  to  get  out  of  the 
way  of  a  large  stestmer  carrying  the  United  States  mail,  although  he  had  seen 
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the  schooner,  and  knew  that  the  vessels  were  approximating  at  the  rate  of 
twenty  miles  an  hour,  retired  to  his  cabin.  He  left  on  deck  one  man»  besides 
a  colored  man  at  the  wheel,  to  act  as  pilot,  lookout,  and  ojficer  of  the  deck. 
These  two  persons  constituted  the  whole  crew  on  duty,  besides  firemen  and  en- 
gi  neers.  This  person  who  had  to  perform  these  treble  functions  was  the  sec- 
ond mate.  His  theory  is  that  the  best  place  for  a  lookout  is  in  the  pilot-house, 
where,  he  says,  <  I  generaliy  lean  out  of  the  window,  and  have  an  unobstructed 
view.'  Accordingly  as  pilot  he  remained  in  the  pilot-house,  to  direct  the 
steersman;  and,  as  lookout,  he  occasionally  leaned  out  of  the  window."  • 

After  speaking  thus  derisively  of  master  and  second  mate,  and  after 
repeating  the  law  of  the  duty  of  lookouts,  the  supreme  court  held  that 
it  was  "the  captain's  duty  to  have  been  on  deck,  which  he  was  not;  and 
that  the  only  man  on  deck,  acting  as  pilot,  lookout,  and  officer  of  the 
deck,  was  not  in  the  proper  place  for  a  lookout  to  be  when  he  was  in  the 
pilot-house."  The  supreme  court  in  the  case  of  2%6  Ottawa,  3  Wall.  268, 
held  that  "lookouts  must  be  persons  of  suitable  experience,  properly  sta- 
tioned on  the  vessel,  and  actually  and  vigilantly  employed  in  the  per- 
formance of  their  duty;  and  that  the  master  of  a  steamer,  when  acting 
as  officer  of  the  deck,  and  having  charge  of  the  navigation  of  the  vessel, 
is  not  a  proper  lookout,  nor  is  the  helmsman."  The  circuit  court  of  the 
Northern  district  of  New  York,  in  The  Northern  Indiana^  8  Blatchf.  92, 
held  that  in  a  steamer  running  along  a  track  frequented  by  sail-vessels, 
the  inside  of  a  pilot-house  in  a  dark  night,  is  not  the  proper  position  for 
a  lookout.  Adopting  the  rulings  of  the  English  high  court  of  admiralty, 
Mr.  Justice  Nelson  held  that  "the  want  of  a  lookout,  detailed  and  sta- 
tioned for  that  specific  duty,  is  in  itself  a  circumstance  of  a  strong  con- 
demnatory character,  and  exacts  in  all  cases  from  the  vessel  neglecting 
it,  clear  and  satisfactory  proof  that  the  misfortune  encountered  was  in  no 
way  attributable  to  her  misconduct  in  that  particular."  In  none  of  the 
decisions  of  the  courts  enforcing  the  duty  of  having  competent  and  vig- 
ilant lookouts  properly  stationed  on  steamers  while  in  motion,  is  any 
exception  made  or  implied  in  favor  of  ferry-boats.  The  circuit  court  of 
the  United  States  for  the  Southern  district  of  New  York,  in  the  case  of 
Ifie  America,  10  Blatchf.  169,  held  that  "in  the  navigation  across  the 
crowded  channel  of  the  East  river  at  New  York  a  most  vigilant  lookout 
from  some  place  on  the  ferry-boat  is  required."  The  district  court  of 
the  Southern  district  of  New  York,  in  the  case  of  Uie  Monticdlo,  15  Fed. 
Rep.  474,  held  that  a  ferry-boat  was  liable  for  a  collision  which  occurred 
about  140  feet  outside  of  her  slip,  where  she  started  without  a  lookout 
upon  her  bows.  The  district  court  of  New  Jersey,  in  the  case  of  The 
Ant,  10  Fed.  Rep.  294,  held  that  steamers  navigating  on  the  thorough- 
fares of  commerce  are  bound  to  have  a  lookout,  independently  of  the 
helmsman.  English  and  other  American  authorities  on  the  subject 
might  be  multiplied  indefinitely,  if  it  were  necessary.  It  is  safe  to  say 
that  no  rule  of  navigation  is  more  thoroughly  established  than  that 
which  requires  every  moving  vessel  to  have  a  lookout,  specifically 
charged  with  the  duties  of  lookout,  and  none  other,  and  to  have  him 
properly  stationed.  There  can  be  no  rules  for  the  government  of  ferry- 
boats  varying  from  those  prescribied  for  shipping  in  general.     The  lawa 
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of  navigation  are  nniversal,  and  are  binding  on  all  watdr  craft.  Ferry- 
boats usually  ply  in  harbors,  and  the  e:ti8tence  of  different  rules  of  nav- 
igation for  different  vessels  in  the  same  hai'bor  would  be  fruitful  of  cal- 
amity. There  was  once  a  provincial  notion  that  vessels  carrying  the 
United  States  mails  were  entitled  to  the  right  of  way;  but  it  has  been 
scoffed  out  of  the  cckle  of  navigation.  The  idea  that  a  ferry-boat  has  an 
exclusive  right  of  way  in  a  harbor,  and  is  exempt  from  the  conventional 
canons  of  navigation  obtaining  all  the  world  over,  is  a  provincialism  un- 
worthy of  an  enlightened  age,  and  pregnant  with  disaster  to  life  and 
property.  There  would  be  no  use  for  settled  and  universal  canons  of 
navigation,  if  vessels  were  not  required  to  have  competent  lookouts,  prop- 
erly stationed,  whenever  they  were  in  motion.  Rules  would  be  a  dead 
letter,  and  unsusceptible  of  application,  if  there  were  no  lookouts.  They 
are  the  key  to  the  whole  code  of  navigation.  The  Manhasset  was  fear- 
fully in  fault  in  having  no  lookout  on  the  unfortunate  trip  which  we  are 
considering.  Who  can  say  that,  if  she  had  had  a  special  and  vigilant 
lookout  when  she  emerged  from  her  Norfolk  slip,  charged  with  the  spe- 
cial duty  of  closely  and  timely  scanning  the  whole  harbor  from  the  out- 
set, he  would  not  have  discovered  Capt.  Cason's  barge's  light  in  the 
distance,  and  narrowly  studied  it  from  the  moment  of  first  seeing  it? 
Could  such  a  lookout,  intent  upon  the  special  duty  of  interpreting  such 
a  problem,  have  supposed  that  a  light  which  was  approaching  him  stead- 
ily for  two  and  a  half  or  three  minutes,  was  a  light  on  the  stern  of  a  re- 
ceding vessel,  brightening  as  it  receded?  Is  it  possible  that  his  ears  set 
for  the  reception  of  sounds  could  have  failed  to  hear  two  loud,  ooarse 
whistles  sounded  and  afterwards  repeated,  which  were  heard  by  as  many 
as  three  passengers  on  his  boat,  and  were  heard  all  around  the  harbor 
by  every  man  whose  business  led  him  to  expect  the  tug  which  gave 
them,  and  whose  attention  was  on  the  alert  in  regard  to  them?  I  am 
firmly  persuaded  that  if  there  had  been  a  special,  experienced,  vigilant 
lookout  on  the  Manhasset  on  the  night  in  question,  proper  attention 
would  have  been  given  in  time  to  the  light  of  the  barge,  and  proper  re- 
sponse made  to  the  double  whistles  repeated,  which  were  sounded  by 
the  tug.  I  am  persuaded  that  Capt.  Smith's  mistake  in  supposing  an 
approaching  light  was  a  receding  one,  and  the  consequent  collision,  was 
due  to  the  want  of  a  keen-sighted  and  sharp-eared  lookout  on  the  Man- 
hasset. The  Manhasset  was  in  fault  in  respect  to  the  lookout,  and  is 
responsible  for  the  collision,  unless  it  can  be  shown  that  the  tug  and 
barge  were  also  in  fault,  and  by  their  fault  contributed  to  the  accident. 
I  come,  therefore,  to  deal  with  this  tu  quoqae  plea. 


The  principal  complaint  against  the  tug  and  barge  is  in  regard  to  th 


lights.     As  to  the  tug,  the  charge  is  that,  although  she  may  have  had  t  le 


e- 


regulation  lights  in  their  places,  and  burning,  yet  she  took  a  position 
side  the  barge  which  prevented  them  from  being  seen  by  the  frary-bolt. 
The  law,  in  rules  3  and  4  of  navigation,  not  only  defines  the  numi  er 
and  kind  of  lights  to  be  carried  by  a  steamer  in  towing  another  vessel,  \  ji 
fixes  with  precision  the  places  at  which  these  lights  are  to.be  oarri<  i 
Its  requiremeiits  were  complied  with  by.  the  tug.     The  same  law  forb  Is 
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the  carrying  of  any  other  signal-lights  than  those  designated ,  and,  in  do* 
ing  so,  forbids  by  necessary  implication  any  change  in  the  position  of 
the  lights  it  provides  for.  The  tug,  therefore,  had  no  right  to  elevate 
her  lights  above  their  legal  position,  and,  if  she  had  done  so,  her  lights 
wonld  have  been  misleading,  false,  and  unconventional.  Therefore  the 
objection  to  the  manner  in  which  the  tng  carried  her  lights  resolves  it- 
self into  an  objection  to  hertaking  position  on  the  west  side  of  the  barge, 
where  the  ferry-boat  conld  not  see  them,  and  not  on  the  east  side,  where 
that  boat  conld  have  seen  them.  But  the  tug  had  sufficimit  reason  for 
placing  herself  to  leeward  of  the  barge.  The  wharf  to  which  she  was 
towing  the  barge  was  on  the  side  on  which  she  placed  it;  and  the  tug 
was  exclusive  judge  of  the  posdtion  she  should  occupy  towards  the  barge. 
Her  lights  were  visible  to  all  the  vessels  she  would  pass  lying  on  her 
port  side;  all  the  vessels  which  might  be  at  the  Portsmouth  wharves;  all 
that  might  be  at  anchor  on  the  Portsmouth  flats;  all  that  she  might  pass 
or  meet  on  her  port  side,  coming  in  from  or  going  out  to  the  lower  har- 
bor. To  say  that  she  should  have  ignored  all  this  shipping,  and,  at 
great  inconvenience,  changed  sides  witii  her  barge,  and  crossed  over  to 
Town  point  in  a  manner  to  make  it  difficult  to  land  the  barge  at  that 
wharf,  is  virtually  to  say  that  she  should  have  navigated  the  harbor,  not 
with  reference  to  other  shipping,  but  exclusively  with  reference  to  the 
ferry-boat;  not  with  reference  to  the  facility  of  effecting  the  landing 
which  she  had  in  contemplation,  but  solely  with  reference  to  meeting 
the  ferry-boat.  Such  a  contention  is  only  another  fruit  of  the  theory 
that  the  ferry-boat  has  some  special  rights  and  importance  in  the  harbor 
superior  in  dignity  to  those  which  attach  to  other  vessels.  I  cannot  rec- 
ognize such  pretension.  There  was  no  obligation  upon  the  tug  to  place 
herself  on  the  east  side  of  the  barge  in  order  that  her  lights  might  be 
visible  to  the  Manhasset,  rather  than  to  all  the  vessels  she  might  pass  on 
her  Portsmouth  side.  She  was  not  in  fault  in  the  fact  of  her  lights  be« 
ing  on  the  side  of  the  baige  wh^re  the  Manhasset  could  not  see  them. 
The  case  of  ChanAerUrin Y.Ward,  21  How.  564,  is  not  in  point.  The 
court  held  there,  simply,  that  the  lights  of  a  vessel  must  be  kept  trimmed 
and  replenished  with  oil,  and  not  permitted  to  grow  dim  and  go  out  by 
midnight. 

It  is  complained,  as  to  the  barge,  that  her  side-lights  were  visible  only 
from  her  wake  and  were  invisible  from  the  direction  towards  which  she 
was  moving.  This  was  not  fault.  There  is  no  law  of  navigation  requir- 
ing side-lights  to  be  carried  on  barges  under  tow,  and  the  side-lights  of 
this  barge,  on  the  night  under  consideration,  were,  to  all  vessels  ahead 
of  her,  as  no  lights  at  all.  As  to  white  lights,  the  navigator  of  the  barge 
had  no  right  to  improvise  a  set  of  lights  to  serve  the  purposes  of  that 
particular  occasion.  No  signal-lights  are  of  value,  and  I  might  add,,  of 
legality,  in  navigation,  except  the  conviraitional  lights  known  and  under^ 
stood  of  all  mariners,  prescribed  by  law  and  the  rules  of  the  road.  .  The 
barge  had  a  right  to  move  stem  foremost,  especially  under  the  necessi- 
ties which  then  required  it;  and  one  thing  only  was  Intimate  for  her  to 
do,  in  -moving  in  that  manner,  which  was  to  di3play  one  white  light  in  a 
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manner  not  to  be  mistaken  for  any  regulation  light,  and  so  placed  as  to 
warn  all  oomers'  that  it  marked  an  object  on  the  water.  A  plain  white 
light,  whether  on  land  or  on  water,  whether  on  a  street  or  a  country  road, 
in  an  anchorage,  or  in  a  channel  of  navigation,  means  always,  ''Take 
care,  for  there  is  something  here  you  must  not  run  againstl"  Its  pur- 
pose and  universal  eflfect  is  to  put  every  comer  on  inquiry.  That  was 
the  meaning  of  the  single  white  light  on  the  barge.  It  was  visible  to  the 
Manhasset;  and  if  she  had  had  eyes  on  the  outlook,  vigilant  eyes  search- 
ing the  harbor  in  the  calm  moments  of  the  beginning  of  her  voyage;  ex- 
perienced, expert  eyes  to  peer  into  the  darkness,  and  wrest  from  it  its 
inconspicuous  as  well  as  its  conspicuous  objects, — that  single  white  light 
would  have  been  seen  and  understood;  and  the  lookout  would  have  been 
cautioned  by  it,  and  put  upon  inquiry,  and  would  have  discovered  that 
it  was  approaching  him;  and  Capt.  Smith  would  have  been  prevented 
from  mistaking  it  for  the  stem-light  of  a  familiar  tug  going  off  into  the 
railroad  slip  at  Berkeley.  It  was  not  fault  in  the  barge  to  have  dis- 
played this  light.  Nor  was  it  &ult  in  her  to  have  had  no  other  visible 
lights  upon  her.  The  laws  of  navigation,  by  an  omission  that  ought  to 
be  supplied,  fails  to  require  other,  lights  on  barges  under  tow;  and  if 
others  had  been  displayed,  they  would  have  been  anomalous,  unintelligi- 
ble to  navigators,  misleading,  and  probably  illegal. 

Much  stress  of  objection  is  laid  upon  the  fact  that  Capt.  Cason  knew 
the  night  schedule  of  the  Manhasset,  and  that  she  would  be  on  her  pas- 
sage to  Portsmouth  before  he  could  get  away  from  her  route,  I  aiiacb 
no  importance,  in  this  connection,  to  the  fact,  arithmetically  shown,  that 
he  left  the  wharf  of  the  coal  pier  four  minutes  or  more  before  the  Man- 
hasset embarked  from  Norfolk.  Vessels  having  occasion  to  move  in  this 
harbor  are  under  no  obligation  of  either  morals  or  law  to  delay  their 
departures  until  a  ferry-boat  shall  have  made  a  trip.  The  harbor  is  free 
to  all,  and  the  laws  of  navigation  are  as  democratic  as  cosmopolitan. 
They  recognize  no  privileged  characters,  and  stand  upon  the  catholic 
principle  of  equal  rights  and  common  duties.  The  barge  and  tug  of  the 
respondents  here  had  the  absolute  choice  of  the  time  of  setting  out  on 
their  trip  to  Town  point,  and  the  unqualified  right  to  choose  it  at  their 
own  will.  If  the  vessels  having  the  right  to  navigate  this  harbor  were 
bound  to  stay  five  minutes  for  the  ferry-boat  to  cross  it  in  one  direction, 
and  five  minutes  also  to  cross  in  the  other  during  every  20  minutes  of 
the  day,  they  would  have  but  half  the  time  to  move  in;  and  if  another 
boat  were  added  to  the  ferry  service,  the  upper  part  of  Norfolk  harbor 
would  be  closed  to  general  navigation.  This  pretension  thus  resolves  itself 
into  an  absurdity;  and  cannot  bo  countenanced.  But  it  is  claimed  thlt, 
though  the  right  to  move  at  will  might  have  belonged  to  the  tug, ;  et 
prudence  should  have  counseled  delay  for  the  passage  of  the  ferry-b  at 
in  view  of  the  danger  of  encountering  her;  and  that  venturing  out  at  tl  at 
particular  time  was  fault  in  the  tug  and  barge.  If  my  duty  calls  le 
into  a  public  street,  where  a  strong  man  claims  special  occupancy,  c  s- 
cretion  or  cowardice  might  dissuade  me  from  venturing  forth;  but  if, 
ercising  my  right,  I  do  go  into  the  street,  and  the  strong  man  assailts 
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rod  and  gets  hurt,  surely  the  fact  of  my  being  on  that  street  is  not  to  be 
deemed  the  fault  of  the  occasion.  Surely  the  prudential  argument  is  un- 
tenable. Besides,  why  should  the  ferry-boat  alone  be  given  the  widQ 
berth?  The  only  possible  answer  is,  that  she  alone  of  the  vessels  of  the 
harbor  is  likely  to  run  into  vessels  crossing  her  pathway,  and  is  the 
most  dangerous  one  to  encounjber.  Such  a  pretension  is  not  flattering  to 
the  reputation  or  the  character  of  a  ferry-boat,  and  may  be  dismissed  for 
that  reason  alone. 

It  is  urged  that  the  tug  and  barge  were  in  fault  in  having  disregarded 
rule  19  of  navigation.  That  rule  declares  that  "if  two  vessels  under 
steam  are  crossing  so  as  to  involve  risk  of  collision,  the  vessel  which  has 
the  other  on  her  own  starboard  side  shall  keep  out  of  the  way  of  the 
other."  The  rule  applies  to  vessels  that  are  on  courses  which  cross  each 
other.  The  tug  left  the  Berkeley  coal  pier  about  four  minutes  before  the 
Manbasset  left  Norfolk.  She  had  less  than  233  yards  to  go  before  cross- 
ing the  usual  route  pursued  by  the  Manbasset  in  coming  into  her  Ports- 
mouth slip.  The  ferry  slip  was  233  yards  from  the  coal  pier.  The  tug 
and  barge,  as  I  have  already  estimated,  did  not  approach  within  100 
yards  of  the  slip.  She  had,  therefore,  but  133  yards  to  move  from  the 
coal  pier  before  crossing  the  route  of  the  ferry-boat.  At  the  rate  of  two 
miles  an  hour,  she  made  these  133  yards  in  two  minutes  five  seconds 
after  getting  under  way  from  the  coal  pier,  and  allowing^  one  minute  and 
a  half  for  getting  under  way,  then  the  tug  and  barge  had  crossed  the 
route  of  the  ferry-boat  in  three  minutes  and  thirty-five  seconds  after  leav- 
ing the  coal  pier,  and  fully  one  minute  before  the  Manbasset  had  left  her 
Norfolk  slip.  The  case  is  therefore  not  one  of  crossing  courses,  and  rule 
19  has  no  application.  The  tug  and  Manbasset,  after  the  latter  left  Nor- 
folk, were  pursuing  courses  that  did  not  cross,  and  that  involved  no  dan- 
ger of  collision,  if  each  vessel  held  its  course,  and  neither  adopted  any 
eccentric  movement.  They  were  on  courses  that  naturally  required  each 
vessel  to  leave  the  other  on  its  own  starboard;  in  other  words,  to  pass  to 
the  left.  And  accordingly,  as  soon  as  Capt.  Cason  saw  both  lights  of 
the  Manbasset,  he  blew  two  whistles,  and  half  a  minute  afterwards  blew 
two  more,  admonishing  the  Manbasset  that  he  proposed  to  pass  to  the 
left.  He  received  no  response  from  the  Manbasset,  until  the  two  vessels 
were  within  20  yards  of  each  other,  approaching  at  the  rate  of  11  to  14 
miles  an  hour;  that  is  to  say,  were  within  8  to  5  seconds  of  collision. 

It  is  also  urged  that  Capt.  Cason  did  not  obey  the  requirements  of  rule  3 
of  pilot  regulations,  which  provides  that  "if,  when  steamers  are  approach- 
ing each  other,  the  pilot  of  either  vessel  falls  to  understand  the  course  or 
intention  of  the  other,  whether  from  signals  being  given  or  answered  er- 
roneously, or  Jrom  other  causes,  the  pilot  so  in  doubt  shall  immediately 
signify  the  same  by  giving  several  short  blasts  of  the  steam- whistle;  and 
if  the  vessels  shall  have  approached  within  half  a  mile  of  each  other,"  etc. 
It  is  complained  that  Capt.  Cason  did  not  give  these  alarm  blasts.  The 
rule  applies  to  vessels  which  are  far  enough  distant  from  each  other  for, 
such  blasts  to  avail  when  the  pilot  who  first  signaled  discovers  that  the 
other  has  misunderstood  him,  or  proposes  some  other  movement.    In 
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the  present  instance,  Capt.  Cason  was  not  informed  by  the  whistle  of  the 
Manhasset  that  she  rejected  his  signal  to  pass  to  the  left,  and  substitnted 
a  movement  to  the  right,  until  the  two  vessels  were  within  20  yards,  or 
6  seconds,  of  each  other;  and  the  rule  did  not  admit  of  compliance*  The 
case  came  within  navigation  rule  24,  which  admits  a  departure  from 
all  rules  in  moments  of  immediate  danger.  Lest  'Mm  eogit  ad  impoasibilia. 
Not  only  with  reference  to  pilot  rule  8,  quoted  above,  but  to  navigation 
rule  19,  previously  quoted,  it  is  to  be  considered  that  the  tug  and  barge 
were  moving  against  wind  and  tide, — a  mammoth  barge,  heavily  loaded, 
in  tow  of  a  tug,  in  sore  stress  of  water  and  weather;  while  the  ferry-boat 
was  moving  free  before  both  wind  and  tide,  in  perfect  command  of  helm, 
side-wheels,  and  course.  When  vessels  are  in  such  relative  conditions, 
a  court  of  admiralty  wi]l  not  be  exacting  in  regard  to  mere  technical 
shortcomings  on  the  part  of  a  vessel  moving  with  heavy  incumbrances, 
even  though  they  were  apparent;  as  they  are  not  in  this  case.  I  do  not 
discover  fault  in  the  management  of  the  tug  and  barge  after  they  had 
crossed  the  usual  route  of  the  ferry  off  her  Portsmouth  slipi  and  had  got 
under  way  for  Town  point. 

It  remains  for  me  only  to  notice,  in  closing  this  discussion,  the  con- 
tention of  proctors  for  the  Manhasset,  that  the  absence  of  a  lookout  on 
their  boat  was  immaterial  in  this  case,  because  the  collision  was  not  due 
to  such  absence;  inasmuch  as  he  could  not  have  seen  the  lights  or  heard 
the  whistles  of  the  tug,  though  he  had  been  in  place.  In  answer  I  have 
to  say  that  there  were  at  least  three  persons  on  the  Manhasset,  one  of 
whom  both  saw  the  light  on  the  barge  and  heard  the  four  signal  whis- 
tles, and  all  three  of  whom  heard  the  whistles.  The  witness  who  saw 
the  light  seems  to  me  to  have  established  his  daim  to  credit  with  excep- 
tional strength.  Under  a  severe  cross-examination  in  an  uncharitable 
direction,  he  told  truths  extremely  disagreeable  to  himself  in  a  very 
manly  manner;  and  we  have  a  right  to  conclude  that  if  a  witness  will 
adhere  to  truth  under  such  an  ordeal  in  matters  of  deep  personal  interest 
to  himself,  he  may  be  believed  implicidy,  when  testifying  to  flEicts  which 
he  has  no  interest  in  concealing.  The  proof  is  positive  that  whistles 
were  blown,  and  the  white  light  shown;  and  the  necessary  inference  is 
that  if  the  Manhasset  had  had  a  vigilant  lookout  properly  stationed,  he 
would  have  heard  and  seen,  and  the  collision  thereby  avoided.  I  there- 
fore, on  the  whole  case,  find  that  the  tug  and  barge  were  without  &ult, 
and  that  the  Manhasset  was  solely  in  &ult,  in  not  having  had  a  look- 
out properly  stationed,  who  would  have  so  informed  Capt.  Smith  of 
the  barge's  light  and  the  tug's  whistles,  that  he  would  not  have  made 
the  mistake  of  crossing  the  tug's  bow  at  the  critical  moment  of  the 
occasion.  I  will  decree  in  accordance*  with  this  finding.^  It  will  have 
been  observed  that  I  do  not  object  in  what  has  been  said  to  the  speed 
at  which  the  Manhasset  was  running.  It  is  doubtless  true  that  12 
miles  an  hour  is  too  rapid  a  speed  for  a  steamer  in  a  crowded  har- 
bor; but  I  do  not  think  that  9  miles  is  necessarily  too  great.  The  ex- 
cess of  speed  on  this  occasion  was  due  wholly  to  the  wind  and  tide; 
and  I  do  not  think,  when  the  usual  speed  of  a  vessel  is  thus  accelerated, 
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{hat  the  fact  calls  for  animadversion  from  an  admiralty  court.  That  speed , 
thus  produced,  is  not  itself  criticised  in  the  present  discussion,  except  so 
far  as  it  aggravates  the  negligence  of  the  want  of  a  lookout.  No  steam 
vessel  ought  to  move  in  any  navigated  water  fast  aiough  even  to  give  her 
steerage-way y  without  a  lookout,  who  is  its  eyes  and  ears.  It  is  the  ab- 
sence of  a  lookout  that  was  the  presumptive  cause  of  this  collision,  and 
I  have  treated  the  rapid  speed  of  the  ferry-boat  only  as  an  aggravation 
of  that  cardinal  fault. 


The  Helena.^ 

The  Lord  O'Neill. 

The  Helena  v.  The  Lobd  O'Neill. 

(OSreuit  Oourt,  B,  D.  Pennsylvania.    March  10, 1888.) 

OoLLiBiON— Between  Stbambrs— Orossino  Vessels. 

The  steamers  A.  and  B.  wera  Bailin«f  down  the  Delaware  bay,  the  A.  being  a 
]few  miles  ahead  of  the  B.  When  the  X  arrived  at  the  breakwater,  she  signaled 
for  a  boat  to  take  off  her  pilot.  None  responding,  she  determined  to  nut  back 
up  the  bay  a  few  miles,  and  anchor  for  the  night,  it  being  then  about  7.45 
p.  M.  The  A.  selected  an  anchorage  east  of  the  regular  channel  for  outbound 
steamers,  and  was  slowly  proceeding  to  it,  with  all  lights  burning  brightly,  • 
and  obeying  every  requirement  of  the  law  touching  the  mode  of  giving  notice 
to  approachinff  vessels.  She  discovered  another  steam-vessel  approaching  on 
her  port  side,  involving  danger  of  collision,  and  kept  her  course  as  required 
by  the  rules  of  navigation.  The  B.'s  officers  saw  the  A.'s  lights,  but  mistak^r 
.  enly  supposed  them  to  be  those  of  another  vessel  passing  down  the  bay,  and 
.  did  not  discover  their  error  until  too  late  to  avoid  the  coUision.  EM,  that 
the  B.'s  officers  were  guilty  of  carelessness  or  recklessness,  and  that  the  Bb 
must  be  held  accountable  for  the  consequences. 

In  Admiralty.     Cross-libels  for  damages. 

On  appeal  from  district  court.     26  Fed.  Rep.  468. 

Jf.  P.  Henry  and  H.  R.  Edmunds^  for  the  Lord  0*Neill. 

CharUe  CHbbonif  Jr.^  for  the  Helena. 

McKennak,  J.  These  are  cross-libels  for  damages  resulting  from  a 
collision  between  the  Helena  and  the  Lord  O'Neill,  each  vessel  insisting 
that  the  other  was  solely  in  fault.  On  the  afternoon  of  February  13, 
1886,  were  steaming  down  the  Delaware  river  from  Philadelphia,  the 
Helena  on  her  way,  in  ballast,  to  Baltimore,  and  the  O'Neill,  with  a  full 
cargo  on  a  voyage  to  Liverpool.  The  tide  was  flood.  The  O'Neill  was 
in  the  lead.  She  was  followed  by  the  Agnes,  a  sister  ship  of  the  Helena, 
and  the  Helena  was  in  the  rear.  As  the  night  closed  in,  the  O'Neill  was 
over  four  miles  in  advance  of  the  Helena,  and,  as  the  faster  vessel,  was 
increasing  this  distance;  and  the  Agnes  about  two  miles  and  a  half  ahead 

.  ^E^pprted  by  0.  Berlsel^  Taylor,  Es^.,  of  the  Philadelphia  bar. 
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of  the  Helena,  which  was  "following  the  track  of  the  two  ships  as  near 
as  possible."  Both  vessels  were  in  charge  of  pilots.  The  Lord  O'Neill 
went  down  towards  Gape  Henlopen,  burned  blue  lights  for  a  boat  to  take 
off  her  pilot*  and,  receiving  no  answer,  the  master  concluded  to  anchor 
for  the  night  higher  up  the  bay,  and  to  the  eastward  of  the  deep-water 
channel,  because  he  could  get  better  anchorage,  and  would  be  out  of  the 
way  of  passing  vessels.  She  then  turndd  on  her  course  and  went  up  the 
bay,  steering  a  northward  and  easterly  course,  moving  at  half  speed,  and 
occasionally  slowing  to  tal^e  soundings.  It  was  then  dark,  and  the 
lights  of  the  O'Neill  were  properly  set,  and  burning  brightly.  After  she 
changed  her  course  and  was  moving  up  the  bay,  the  Agnes  passed,  going 
down  on  the  port  side,  and  about  one-fourth  of  a  mile  distant  from  her. 
After  these  vessels  thus  passed  each  other,  the  pilot  of  the  O'Neill,  in 
proceeding  to  the  intended  anchorage  ground  to  the  eastward  of  the  chan- 
nel, and  in  shallow  waters,  changed  his  course  to  the  eastward,  steering 
east  by  north  by  the  compass.  '\At  this  time  the  head-light  of  another 
steamer,  which  afterwards  proved  to  be  the  Helena,"  was  reported  on  the 
port  bow  of  the  Lord  O'Neill  by  the  lookout  of  that  vessel,  and  seen 
about  the  same  time  by  the  pilot  at  a  considerable  distance  off.  The 
Lord  O'Neill  ported  and  continued  slowly  at  half  speed  on  this  course,' 
occasionally  taking  soundings,  and  stopping  while  on  this  course.  The 
other  vessel  showed  a  green  light,  indicating  that  the  two  vessels  were 
approaching  each  other  by  converging  courses,  the  lines  of  which  would, 
if  continued,  necessarily  cross  each  other.  The  pilot  of  the  Lord 
O'Neill,  observing  that  the  green  light  was  rapidly  approaching  so  as  to 
endanger  a  collision,  stopped  his  vessel,  reversed  at  full  speed,  and  put 
the  helm  hard  aport;  but  the  Helena  continued  to  approach  until  she  ran 
into  the  O'Neill,  striking  her  on  the  port  side,  about  25  feet  from  the 
stem,  and  doing  her  serious  injury.  This  was  about  7.45  at  night. 
The  O'Neill  afterwards  came  to  anchor.  At  the  time  of  the  collision  the 
O'Neill  was  in  eight  fathoms  of  water,  and  it  was  the  place  of  anchorage 
intended  by  the  pilot,  towards  which  he  had  for  some  time  beea  holding 
an  eastward  course,  moving  at  a  slow  rate  of  speed.  The  lights  of  both 
vessels  were  buTning  brightly,  and  could  have.beeti  dearly  seen;,  the  red 
or  port  light  of  the  O'NeiU,  on  which  side  the  Helena  was  approaching, 
being  visible  to  the  latter;  and  it  was  not  until  the  collision  was  immi- 
nent that  the  engines  of  the  O'Neill  were  reversed,  and  her  helm  pat  hard 
^port.  The  Helena  was  steaming  down  the  Delaware  bay  in  the  track 
of  the  Agnes,  and  during  her  progress  a  snow  squall  came  up,  and  her 
|)ilot  concluded  to  come  to  an  anchor.  ThjB  vessel  was  accordingly 
slowed  down,  and  the  anchor  cleared  away.  Her  lookout  asfflsted  in 
clearing  away  the  anchor,  and  did  not  9ee  or  expect  the  lights  of  the 
Lord  O'Neill.  The  engine  of  the  Helena  was  stopped  to  get  a  cast  of 
the  lead  before  coming  to  an  anchor;  but  she  was  again  put  at  half  speed,, 
and  as  the  horizon  was  clearing  up,  the  pilot  concluded  to  go  to  Gape 
Heniopen.  The  wheelsman  of  the  Helena,  who  was  steering  on  the 
Ibridge,  first  saw  the  light  of  the  O'Neill.  It  was  approaching,  coming 
forward  of  the  bridge,  but  he  did  not  expect  it.     The  head-light  and  t^ 
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light  of  the  O'Neill  were  afterwards  seen  by  the  master  of  the  Helena 
from  the  bridge  at  the  same  time  on  his  starboard  beam,  a  little  abaft  of 
it.  Both  he  and  the  pilot  were  seeking  to  discover  the  Cape  Henlopen 
light,  and  not  looking  out  for  the  light  of  other  vessels.  He  did  not 
wait  to  verify  the  course  of  the  approaching  vessel,  but  inferred  that  it 
was  the  light  of  a  vessel  bound  down  the  riv6r  in  the  same  direction  be- 
ing pursued  by  him,  and  he  put  the  tel^raph  ahead  full  speed.  In  a 
brief  period  thereafter  the  master  of  the  Helena  called  the  pilot's  atten- 
tion to  the  fact  that  the  vessels  were  rapidly  approaching  each  other,  who 
thereupon  ordered  her  helm  hard  a  starboard,  and  reversed  her  engines, 
but  too  late  to  prevent  the  collision. 

These  are  all  the  material  facts  which  I  deem  it  necessary  or  proper 
for  me  to  find.  They  are,  in  my  judgment,  the  fair  result  of  a  prepon- 
derance of  the  proofs  care^lly  considered  and  collated,  and  they  indicate 
clearly  the  comparative  nature  and  measure  of  the  responsibility  of  these 
two  vessels  for  the  disaster  complained  of.  The  O'Neill  was  proceeding 
on  her  outward  voyage,  intending  to  prosecute  it  continuously.  She  had 
on  board  a  pilot  to  conduct  her  down  the  Delaware  bay,  and  it  was  her 
duty  to  discharge  him  at  the  mouth  of  the  bay.  Failing  in  obtaining  a 
conveyance  for  him,  she  changed  her  purpose,  and  concluded  to  come  to 
anchor  for  the  night.  She  accordingly  reversed  her  course,  and  moved 
lip  the  bay,  towards  a  safe  anchorage  ground,  where  she  proposed  to  re- 
main till  the  next  day,  and  could  discharge  her  pilot.  She  moved 
slowly,  and  with  due  caution,  and  had  nearly  reached  her  place  of  anch- 
orage when  the  collision  occurred.  Therfe  she  would  have  been  out  of 
the  track  of  descending  vessels,  and  in  a  place  of  safety  for  herself.  In 
all  this  she  was  in  the  exercise  of  her  undoubted  legal  right,  and  was 
free  from  any  culpability  if  she  observed  all  the  precautions  prescribed 
by  the  law  touching  the  mode  of  giving  notice  to  approaching  vessels 
and  her  own  cautious  movements.  She  was  not  derelict  in  any  of  these 
duties.  Her  rate  of  speed  was  slow.  She  was  provided  with  all  the 
lights  which  the  law  requires.  They  were  set  in  their  proper  places  and 
were  burning  brightly,  and  when  she  discovered  another  steam-vessel  ap- 
proaching on  her  port  side,  involving  danger  of  collision,  she  kept  her 
course  as  required  by  the  rules  of  navigation.  She  did  not,  therefore, 
by  any  fault  of  hers,  contribute  to  the  collision. 

The  Helena  was  sailing  down  the  bay,  arid  in  view  of  the  location  of  the 
O'Neill,  on  the  eastern  side  of  the  main  channel.  If  her  lookout  and  of- 
ficers were  vigilant,  they  must  have  seen  the  light  of  the  O'Neill,  from 
her  starboard  side,  that  the  courses  of  the  vessels  were  crossing  each 
other,  and  involved  danger  of  collision,  and  they  must  be  presumed  to 
have  known  that  under  such  circumstances  the  law  required  them  to 
keep  out  of  the  way  of  the  O'Neill.  If  through  want  of  due  vigilance  or 
recklessness,  they  failed  to  discharge  this  duty,  as  they  did,  they  must 
be  held  accountable  for  the  consequences. 

The  decision  of  the  district  court  is  aSirmed,  and  a  decree  for  same 
sum  awarded  to  the  O'Neill  in  that  court,  with  interest,  will  be  entered 
in  this  court  with  costs. 
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The  Jas.  A,  Dumont.* 

The  Fbammas  WABSAKTosBOLAa  V.  The  Jas.  A.  Dumost* 

(Distriei  Court.  8.  D.  Neio  York.    March  7, 1888.) 

1.  COLLIBTON  — MeASUBB  OF  DaICAQBS  —  StZPULATZON  OF  CHABTBB-PABTT  FOB 

Demurraob. 

The  stipulations  of  a  charter-party  as  to  the  rate  of  demurrage  are  not  com- 
petent legal  evidence  in  favor  of  the  ship-owner,  in  sn  action  brought  hy  him 
against  third  persons  for  damages  by  collision. 

2.  Samb— Value  of  Usb  of  Vbssei*— Evidbnce. 

The  amount  to  be  allowed  for  the  detention  of  a  vessel  Is  the  valne  of  her 
use,  and  evidence  of  the  expenses  of  the  voyage  and  the  time  it  has  taken,  in- 
cluding loadine  and  unloading,  is  competent  evidence  to  show  the  net  value  of 
the  vessel  per  day. 
8.  Same—Whabfaob— Comossioirs— Intebebt. 

A  charge  for  wharfage  and  necessarv  commissionSt  and  interest  are  proper 
items  of  damage,  and  when  not  included  in  the  demurrage  charge,  should  be 
allowed  as  a  separate  item. 

In  Admiralty.     On  exceptions  to  commissioner's  report. 

As  the  bark  Maria  Margaretta  was  lying  at  anchor  ready  for  sea,  she 
was  injured  in  collision  by  the  respondent's  vessel.  She  had  been  char- 
tered for  a  voyage  from  New  York  to  Callao,  and  in  consequenoe  of  the 
collision  was  obliged  to  put  back  to  New  York,  and  report  for  repairs. 
The  damages  have  been  assessed  by  the  commissioner  at  $1,451.30,  be- 
sides interest,  including  demurrage  for  14  days,  at  the  rate  of  $40  per  day. 
The  charter  provided  for  demurrage  at  the  rate  of  4d.  per  ton  per  day, 
amounting  to  $59.70  per  day.  The  claimants,  to  prove  the  value  of  the 
use  of  the  vessel,  gave  evidence  of  the  expenses  of  the  voyage,  the  time  it 
had  taken,  including  loading  and  unloading,  showing  that  the  net  value  of 
the  vessel  per  day  was  less  than  $80.  The  amount  paid  by  the  vessel 
for  wharfage  during  the  detention  caused  by  the  collision  amounted  to 
$40.10.     Both  sides  filed  exceptions. 

JT.  PuJtruxm^  for  libelant. 

CarpenJLer  &  Mosher^  for  respondent. 

Bbowk,  J.  The  charge  for  wharfage,  as  an  expense  made  necessary  by 
the  collision,  should  have  been  allowed.  When  the  charter  rate  of  de- 
murrage is  adopted,  and  that  rate  is  shown  to  include  the  charge  for 
wharfage,  it  is,  of  course,  disallowed  as  an  additional  item.  The  C.  P. 
Baymondj  28  Fed.  Rep.  765.  As  the  charter  rate  of  demurrage  was  not 
in  this  case  adopted  by  the  commissioner,  the  wharfage  should  have  been 
allowed;  and  it  was  undoubtedly  omitted  only  by  accident.  The  stip- 
ulations of  a  charter  as  to  the  rate  of  demurrage  is  not,  I  think,  compe- 
tent legal  evidence  in  favor  of  the  owner,  in  an  action  brought  by  him 
against  third  persons  for  damages  by  collision.  Such  stipulations  are 
res  irUer  alios  acta,  and  are  not  necessarily  based  on  the  supposed  value 
of  the  vessel  alone.     Upon  this  point  the  commissioner  justly  observes 

^Beported  hy  Edward  Q.  Benedict,  Esq.,  of  the  New  York  bar. 
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that  "though  the  rate  of  4d.  per  ton  is  customary  in  these  charter-parties, 
it  is  probably  in  many  cases  a  liberal  estimate  somewhat  in  the  nature 
of  a  penalty,  which  the  charterer  can  avoid  by  the  exercise  of  diligence." 
The  damages  in  collision  cases  are  to  be  fixed  upon  the  basis  of  reslituo 
in  integrtm.  The  amount  to  be  allowed  for  the  detention  of  the  vessel  is 
the  vaJue  of  her  use.  WiUiamaon  v.  Barrett,  13  How.  101 ;  The  Potomac, 
105  U.  S.  631.  But  the  stipulations  of  a  charter  to  third  persons,  as 
respects  demurrage,  when  offered  by  the  owner  in  his  own  favor,  stand 
in  no  better  position,  it  seems  to  me«  than  the  owner's  declarations, 
which,  though  competent  against  him,  are  not  legal  evidence  in  his  own 
behalf.  Tfui  Hermann^  4  Blatchf.  441.  For  the  same  reason  the  cus- 
tomary rate  fixed  by  the  regulations  of  the  Produce  Exchange  of  this  city 
are  not  of  themselves  competent  evidc  nee. 

On  examination  of  the  testimony  I  am  satisfied  that  the  commissioner 
properly  took  into  consideration  the  claimant's  evidence  as  respects  the 
value  of  the  use  of  the  vessel.  This  evidence  was  competent.  The  Po- 
tomaCf  mpra;  The  Heroine^  1  Ben.  227.  Taking  into  account  all  the  ex«- 
penses  of  the  ship  and  crew,  the  necessary  repairs,  and  the  ordinary  de- 
preciation upon  her  voyages,  I  think  the  sum  of  $40  per  day  for  this 
bark  of  740  tons  roister  a  &ir  and  just  allowance.  Although  the  rate 
charged  by  the  stevedore  was  somewhat  higher  than  in  ordinary  cases, 
in  view  of  the  special  circumstances  which  affected  the  reasonableness  of 
the  charge  the  commissioner's  conclusion  should  not  be  disturbed.  Home 
additional  charges  for  an  unnecessary  third  captain  as  surveyor,  an  un- 
reasonable allowance  to  the  diver,  and  a  brokerage  charge  in  addition  to 
the  usual  percentage  of  5  per  cent.,  should  have  been  disallowed.  The 
case  of  The  WHliama,  15  Fed.  Rep.  558,  is  not  applicable  to  an  expense 
actually  and  necessarily  incurred  by  the  vessel.  These,  together,  offset 
the  sum  of  $40.10  that  should  have  been  allowed  for  wharfage. 

The  other  exceptions  I  cannot  sustain.  The  amount  reported  should 
therefore  stand  without  change.  By  the  practice  of  this  court  interest  is 
allowed,  and  the  report  should  therefore  be  confirmed.  I  cannot  find 
that  the  litigation  has  been  so  unreasonable  as  to  change  the  ordinary 
rule  as  to  costs. 


The  City  of  Chester.^ 

HiLTETRANT  V.  Thb  CiTY  OF  CHESTER. 

(District  Court,  8.  B,  Neun  York,    March  14.  1888.) 

CoixmioK— Meabubb  of  Daxaoes— Actual  Cost  of  Repairs. 

When  a  vessel,  damaged  by  collision,  has  an  estimate  made  of  the  cost  of 
repairs  at  the  place  of  the  injury,  but  is  afterwards  repaired  at  another  place 
at  less  costi  the  latter  amount  is  the  measure  of  her  recovery.  The  rule  in 
insurance  cases,  that  the  cost  of  repairs  at  the  place  of  injury  or  the  nearest 
port  is  the  measure  of  damage,  does  not  apply  to  such  case  as  this. 

'Bepoffted  hy  Edward  O.  Benedict,  Esq.,  of  the  Kew  Tork  bar. 
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In  Admiralty.     On  exception  to  commissioner's  report. 

Carpenter  &  Moaher,  for  libelant. 

Wilcoxj  Adavis  &  Maddin^  for  respondents. 

Brown,  J.  The  collision  in  this  case  was  within  New  York  harbor. 
A  survey  was  had  here,  and  an  estimate  of  the  cost  of  the  repairs  re- 
ported by  the  surveyors.  The  boat  was  thereafter  taken  up  the  North 
river  to  Rondout,  where  the  repairs  were  completed  at  a  considerably 
less  sum,  which  sum  the  commissioner  has  allowed.  The  libelants  have 
excepted  on  the  ground  that,  as  in  cases  of  insurance,  the  owner  is  en- 
titled to  have  the  boat  or  vessel  repaired  at  the  place  of  the  injury  or  the 
nearest  port,  and  that  the  cost  of  repairs  at  that  port  is  accordingly  the 
legal  measure  of  damages  without  reference  to  the  cost  at  a  more  distant 
port,  whether  less  or  more.  See  Center  v.  Iiwirance  Ob.,  7  Cow.  564, 
680;  Inmrance  Co.  v.  SauihgcUej  6  Pet.  604,  609;  The  OathariTie,  17  How. 
170.  Whatever  may  be  the  rule  as  regards  insurance  upon  ocean  voy- 
ages, it  is  not,  I  think,  applicable  to  cases  *like  the  present.  Complete 
restitution  is  the  extent  of  the  damage  recoverable.  2%«  Potcmcu:^  105 
U.  S.  630,  632,  and  cases  there  cited;  The  BaUimare,  8  Wall.  377,  385, 
386.  The  libelant  will  obtain  in  the  amount  reported  by  the  commis- 
sioner complete  restitution.  To  allow  more  would  be  to  award  him  a 
profit  for  voluntarily  taking  his  vessel  to  another  place  for  repairs. 
Moreover,  to  admit  such  a  rule,  and  to  award  more  than  actual  indem- 
nity on  the  ground'  that  the  estimates  at  the  port  of  collision  exceeded 
the  ultimate  cost  of  repairs  at  another  place,  would  be  extremely  im- 
politic, as  offering  the  strongest  temptation  to  exaggerated  estimates  of 
damages,  and  to  fraudulent  litigation.  So  manifest  are  the  risks  of  such 
a  course,  that  in  the  case  of  The  Catharine^  swpra^  it  was  held  by  the  su- 
preme court  that  where  the  repairs  had  been  made,  and  the  cost  of  mak- 
ing them  was  known,  the  estimates  of  experts  as  to  the  probable  expense 
of  repairs  should  not  even  be  received  in  evidence,  because  unnecessary. 

As  a  general  rule,  no  doubt,  the  person  damaged  has  the  right  to  have 
his  boat  repaired  at  the  place  where  the  injury  occurs.  But  the  duty 
not  to  incur  unnecessary  expense  is  well  settled.  The  Bai&more^  8  Wall. 
377,  386-388;  Warren  v.  Stoddart,  105  U.  S.  224, 229;  Ddph  v.  Laundry 
Co.,  28  Fed.  Rep.  553,  558;  JJie  Thos.  P.  Way,  Id.  526.  The  person 
sustaining  damages  by  collision  is,  therefore,  bound  to  act  with  reason- 
able prudence  as  respects  the  repairs.  Where  the  expense  of  repairs  at 
the  place  of  collision  would  be  exceptionally  great,  if  the  owner  of  his 
own  motion  takes  his  boat  for  repairs  to  another  place  less  expensive,  I  see 
no  good  reason  why  he  should  recover  more  than  his  actual  loss,  incli 
ing  the  time  and  expense  of  going  from  the  one  place  to  the  other.  A  id 
upon  request  of  the  party  in  fault,  with  a  tender  of  the  expense  of  go  ig 
and  returning,  within  reasonable  limits,  I  have  no  doubt  that  acqui  5S- 
cence  would  be  the  owner's  legal  obligation.  The  surveys  in  this  c  se 
were,  as  I  understand,  the  usual  surveys,  which  were  a  necessary  p  ©- 
liminary  towards  making  the  repairs,  and  should  therefore  be  allows  i. 
If  they  were  made  for  no  other  purpose,  and  had  no  other  use  than  a 
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niere  estimate  of  the  amount  of  the  damage,  they  would  not  in  this  case 
be  allowed,  because  the  duty  to  repair,  rathw  than  abandon,  was  ob- 
vious.   The  exceptions  are  overruled,  and  the  report  is  confirmed. 


The  Stblvio.* 

Phelps  v.  The  Stelvio. 

(IHBtriet  Courts  B.  2).  New  York.    February  1,  ISSb.  „ 

1.  Admiraltt—Practiob— Costs— -ExcESBivB  Olaih. 

A  libelant  who  has  filed  a  claim  for  $20,000,  and  recovered  only  $500,  will 
.  not  be  allowed  costs  where  it  appears  that  by  waiting  two  days  he  could  have 
ascertained,  without  risk,  that  his  loss  would  be  less  than  f  1,000.  ' 
9.  Samk— ExcBBsrvE  Oi.Anc  as  Punishment. 

The  law  does  not  pen^it  the  insertion  of  an  excessive  demand  in  a  libel 
against  a  ship  by  way  of  punishment  for  previous  wrong-doing  on  the  part  of 
the  ship's  owner. 

In  Admiralty.     On  exceptions  to  commissioners'  report.    See  30  Fed . 
Rep.  609. 

IMoy  Ruebsamen  <k  Hubhe^  for  libelant. 
JE.  J5.  Oonvera,  for  claimant. 

Benedict,  J.  I  find -no  occasion  to  disturb  the  findings  of  the  com- 
missioner as  to  the-amount  of  damages  recoverable  in  this  case.  Upon 
the  question  of  costs,  I  remark  that  it  is  plain  that  the  claim  of  $20,000 
put  forth  in  the  libel  was  excessive.  The  recovery  is  little  over  $500. 
To  the  suggestion  that  when  the  libel  was  filed  it  was  not  known  but 
that  the  damages  wotlld  be  in  the  neighborhood  of  the  sum  claimed,  the 
answer  is  that  by  delaying  the  libel  from  Saturday  to  Monday  the  amount 
of  the  loss  could  have  been  ascertained  with  reasonable  certainty  to  be 
less  than  $1,000.  The  delay  could  have  been  had  without  risk  of  loss 
to  the  libelants.  .  To  the  pther  suggestion  that  if  the  claim  of  $20,000 
was  in  excess,  it  is  excused  by  the  unlawful  action  of  the  ship's  owner 
in  refusing  to  deliver  the  oranges  on  Saturday;  it  is  stifficient  to.  fi»y  that: 
the  law  does  not  permit  the  insertion  of  an  excessive  and  exorbitant  de- 
mand in  a  libel  against  the  ship  by  way  of  punishment  for  previous 
wrong-doing  on  the  part  of  the  ship's  owner. 

Ijct  the  exceptions  be  overruled,  and  a  decree  entered  in  favor  of  the 
'amount  reported  by  the  commissioner,  without  costs. 

>  Reported  by  Bdward  O.  Benedlot,  Esq.,  of  the  New  York  bar. 
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Olbson  V.  The  Ida  Campbell. 

(DistHet  Court,  J),  Minnesota.    March  9, 188a) 

ADMiiiALTT—JxTRisDionoK— Torts— Death  by  Wrongful  Act. 

Gen.  St  Minn.  p.  8d5»  g  2,  providing  that,  *'when  death  is  caused  by  the 
wrongful  act  or  omission  of  any  party,  the  personal  representatives  of  the 
deceased  may  maintain  an  action,  if  he  might  have  maintained  an  action  had 
he  lived, "  etc.,  does  not  confer  upon  the  iJnited  States  district  court  Jurisdic- 
tion of  a  libel  in  rem,  filed  by  the  administratrix  of  an  injured  person  to  en* 
force  a  marine  tort,  as  in  case  of  death  from  such  a  tort  Uie  action  does  not 
survive  in  admiralty. 

Edward  H.  Ozmun^  for  libelant. 
Warren  H.  Mead^  for  claimant* 

Nelson,  J.  A  libel  in  rem  is  filed  by  Qxe  administratrix  of  the  de- 
ceased to  enforce  a  marine  tort.  The  remedy  is  prosecuted  under  the 
statute  of  the  state  of  Minnesota,  (Gen.  St.  p.  825,  §  2.)  It  reads  as 
follows: 

''When  death  is  caused  by  the  wrongful  act  or  omission  of  any  party,  the 
personal  representatives  of  the  deceased  may  maintain  an  action,  if  he  might 
have  maintained  an  action,  had  he  lived,  for  an  injury  caused  by  the  same  act 
or  omission,"  etc. 

An  answer  and  claim  are  interposed,  and  it  is  insisted  that  the  statute 
gives  this  court  in  admiralty  no  jurisdiction.  It  is  true  that  a  remedy 
can  be  enforced  in  admiralty  for  a  marine  tort,  if  the  injured  party  sur- 
vived, but  in  case  of  death  from  such  a  tort  the  action  does  not  survive 
in  admiralty.  It  is  therefore  a  disputed  and  unsettled  question  whether 
or  not  a  state  statute,  like  the  one  cited,  is  applicable  in  such  case  to  au- 
thorize an  action  in  admiralty  by  the  representatives.  Elaborate  views 
pro  and  con  have  been  expressed  by  eminent  judges.  Without  referring 
to  them  in  extenso^  I  shall  follow  the  expression  of  opinion  denying  the 
jurisdiction  of  ia  court  of  admiralty  to  entertain  such  an  action  under  the 
statute.     Decree  ordered  dismissing  libel. 

In  the  admiralty  suit  in  personam  of  Annie  OleeoUf  Adm%  etc.^  v.  Peter 
F.  Ritchie,  owner  of  steam-boat  Ida  Campbell,  a  decree  dismissing  libel 
is  also  ordered. 
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Miller-Maoeb  Co«  et  ol.  v*  Gabfekteb.   ' 
(Oireuit  Court,  S.  D.  Ohio,  W.  JD.    February  39, 1888.) 

1.  COtTRTS— FbDEEAL  JiTRIflDICTION— JuRIBDICTIOWAIi  AMOUWT— PATENTS  FOB  IW- 
VENTIONft— ACTIOK  FOE  INFRINGEMENT. 

Neither  Rev.  St.  U.  S.  §711,  Testing  in  the  United  States  courts  exclusive 
Jurisdiction  of  patent  and  copyright  cases,  nor  section  699,  providing  for  ap- 
peals and  writs  of  error  in  such  cases,  without  regard  to  the  sum  in  dispute, 
was  repealed  by  act  Cong.  March  8, 1876;  and  neither  can  therefore  be  re- 

Sealed  oy  act  March  8, 18S7,  which  onlv  purports  to  amend  the  former  act. 
ioth  acts  merely  refer  to  those  cases  wnere  the  state  and  federal  courts  have 
concurrent  Jurisdiction. 
Sl  Same— Yekxte-^Demitrbeb. 

Where  a  bill  shows  on  its  face  that  defendant  is  not  an  Inhabitant  of  the 
district  wherein  the  suit  is  brought,  defendant  may  assert  his  objection  to  be- 
ing served  out  of  the  district  ox  his  residence  by  (demurrer  as  well  as  by  mo* 
tion  to  dismiss. 

In  Equity*    On  demurrer  to  bill. 

Jere  F.  Twahig  and  Hawwa  &  &n«,  for  complainants. 

Parkinson  &  Parkinwn^  for  defendant. 

Jackson,  J.  The  complainants,  citizens  of  Ohio  and  Pennsylvania, 
as  the  present  owner  and  licensees  of  letters  patent  No.  281,101,  for  cer- 
tain new  and  useful  improvements  in  book  binding,  issued  February  26, 
1883,  to  Andrew  J.  Magee,  instituted  this  suit  September  3,  1887, 
against  the  defendant,  a  citizen  and  resident  of  Covington,  Ky.,  to  re- 
strain his  use  and  infiringement  Of  said  patent.  Service  of  process  was 
had  upon  the  defendant  at  Cincinnati,  Ohio.  In  obedienceto  said  pro- 
cess, defendant  has  appeared,  and  demurred  to  the  jurisdiction  of  this 
court  "for  that  it  appears  by  said  bill  of  complaint  that  this  defendant 
is  not  an  inhabitant  of  the  district  wherein  this  suit  is  brought,  and  for 
that  it  does  not  appear  by  said  bill  of  complaint  that  the  amount  in  con- 
troversy is  sufficient  to  give  jurisdiction  to  this  court."  The  bill  makes 
no  all^ation  or  averment  as. to  the  amount  involved  in  the  controversy; 
and  the  second  ground  of  demurrer  araumes  that,  under  the  act  of  March 
3,  1887,  it  must  appear  upon  the  face  of  the  bill,  in  patent  cases  as  in 
other  civil  suits,  that  the  matter  in  dispute  exceeds,  exclusive  of  interest 
and  costs,  the  sum  of  $2,000,  in  order  for  this  court  to  entertain  jurisdic- 
tion. This  position  is  not  well  takcQ.  Under  the  statutes  of  the  United 
States  the  circuit  court  has  exclusive  jurisdiction  of  all  cases  arising  un- 
der the  patent-right  laws  of  the  United  States,  without  reference  to  the; 
amount  involved.  The  act  of  1875  in  no  way  changed  or  affected  the 
jurisdiction.  The  act  of  March  3,  1887,  is  only  funendatory  of  the  act 
of  March  8,  1875,  and  in  respect  to  patent  cases,  leaves  the  jurisdiction 
of  tills  court  just  as  it  stood  prior  to  and  after  the  passage  of  the  act  of 
1875,  so  far  as  the  amount  involved  is  concerned.  Before  the  act  of 
1875,  this  court  had  jurisdiction  in  patent  suits  without  reference  to  the 
am^ount  involved.  *  That  act  did  not  change  this  jurisdiction  or  intro- 
duce any  requirement  as  to  amount  dn.  dispute  in  patent  ca^s;  and  in, 
v.34F.no.6— 28 
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amending  the  act  of  1875,  no  change  in  this  respect  is  made  by  the  act 
of  March  3,  1887.  The  court  is  of  the  opinioti  that  this  ground  of  de- 
murrer is  not  well  taken  and  should  be  overruled. 

The  other  ground  of  demurrer,  viz.,  "that  it  appears  by  said  bill  of 
complaint  that  the  defendant  is  not  an  inhabitant  of  the  district  wherein 
this  suit  is  brought,"  presents  a  valid  objection  to  the  suit  against  the 
defendant  in  this  district.  It  is  not  intended  in  holding  this  objection 
valid  to  decide  that  this  court  cannot,  under  the  act  of  1887,  exercise 
any  jurisdiction  in  cases  like  the  present,  when  the  defendant  is  not  an 
inhabitant  of  the  district  wherein  he  is  sued  or  served.  This  court  is 
inclined  to  the  opinion  that  the  act  confers  only  a  personal  privilege  upon 
the  defendant  in  such  cases,  which  he  may  waive;  but,  without  deciding 
that  question,  it  is  sufficient  to  hold — as  the  court  does  in  the  present 
case — ^that  the  facts  appearing  upon  the  face  of  the  bill  the  defendant  may 
assert  his  objection  to  being  served  out  of  the  district  whereof  he  is  an 
inhabitant  by  demurrer  as  well  as  by  plea  or  motion  to  dismiss.  This 
practice  was  sanctioned  by  the  court  in  the  case  of  ReinstaiSer  v.  Reeves^ 
33  Fed.  Rep.  308,  (Feb.  21,  1888,)  which  involved  the  same  question 
raised  by  the  present  demurrer. 

The  conclusion  of  the  court  is  that  the  first  ground  of  demurrer  is  well 
taken,  and  should  be  sustained.  It  is  accordingly  so  ordered,  and  the 
complainants'  bill  will  be  dismissed  with  costs,  but  without  prejudice  to 
the  right  to  sue  in  the  proper  district. 

ADDITIONAL  OPINION. 
(May  7, 1888.) 
The  question  presented  by  one  ground  of  demurrer  in  this  case,  viz., 
whether  the  jurisdiction  of  this  court  is  defeated  because  the  matter  in 
dispute  does  not  exceed,  exclusive  of  interest  and  costs,  the  sum  or  value 
of  $2,000,  has,  at  the  request  of  counsel  for  the  defendant,  been  reconsid- 
ered by  the  court,  and  as  the  result  of  that  re-examination  the  court  is 
confirmed  in  the  conclusion  heretofore  announced,  that  the  $2,000  lim- 
itation placed  upon  the  jurisdiction  of  the  court  by  and  under  the  act 
of  March  3,  1887,  does  not  apply  to  patent  cases  or  to  suits  for  infringe- 
ment of  patents.  The  exclusive  jurisdiction  vested  in  the  courts  of  the 
United  States  in  cases  arising  under  the  patent-right  and  copyright  laws 
of  the  United  States,  (section  711,  Rev.  St.,)  and  the  allowance  of  writs 
of  error  and  appeals  iti  such  cases,  without  regard  to  thesuin  or  value  in 
dispute,  (section  699,  Rev.  St.,)  were  not  repealed,  either  expressly  or 
by  implication,  by  the  act  of  March  3, 1875.  The  act  of  March  3, 1887, 
only  purports  to  amend  the  act  of  March  8,  1875,  and  by  no  fiair  or 
proper  construction  can  it  be  held  to  repeal  the  foregoing  statutory  pro-, 
visions  relating  to  the  exclusive  jurisdiction  of  this  court  in  cases  arising 
under  the  patent  laws  without  reference  to  the  amount  involved.  The 
acts  of  1875  and  1887  both  refer  to  that  class  of  cases  in  which  the  fed- 
eral courts  have  concurrent  jurisdiction  with  state  courts.  They  do  not 
apply  to  cases  arising  under  the  patent  and  copyright  laws,  as  to  which 
exclusive  jurisdiction  is  vested  in  the  courts  of  the  United  States,  with-' 
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out  Teferenoe  to  the  amount  involved.  The  court  accordingly  adheres  to- 
its  former  ruling  on  this  question,  and  overrules  this  ground  of  demurrer 
with  costs. 


Wrxn  9..ANNiii  ei  al.^ 
(OireuU  Oowrt,  B.  D.  Kwo  York.    Marcli  19, 1888.) 

COITBTS— FbDBBAL    JURISDICTION— PaTBTSTS    FOB    IhVBNTIONS— EnFOKCIKO    As- 
8IGKMBNT. 

An  action  where  the  relief  demanded  Is  an  assignment  of  letters  patent,  and 
damages,  and  where  all  the  parties  are  residents  of  the  same  state,  does  not 
lie  within  the  jurisdiction  of  the  federal  courts.  Following  Trading  Co.  v» 
Glaenzer,  80  Fed.  Rep.  887. 

In  Equity.     On  demurrer. 

CJomplainant  Wren,  the  inventor  and  patentee  of  an  improvement  in 
metallic  wheelbarrows,  assigned  his  letters  patent  to  defendant,  Annin, 
in  consideration  of  one  dollar  and  an  agreement  by  Annin  to  furnish 
money  for  the  manufacture  of  the  wheelbarrows.  The  bill  in  this  suit 
allied  that  Annin  had  failed  to  pay  the  consideration,  and  had  assigned 
the  letters  patent  to  the  defendant,  the  National  Barrow  &  Truck  Com- 
pany, in  fraud  of  complainant,  and  therefore  prayed  for  a  decree  com- 
pelling defendants  to  reassign  the  letters  patent  to  complainant,  and  for 
damages.  The  bill  was  demurred  to  on  the  ground  that  as  all  the  par- 
ties were  residents  of  the  state  of  New  York,  the  jurisdiction  of  this  action 
lay  with  the  New  York  state  courts,  and  this  court  had  no  jurisdiction. 

J.  S,  Gxdtfi,  for  complainant. 

John  L.  HiU^  for  defendants. 

Laoombe,  J.  I  am  unable  to  distinguish  this  case  from  HarteU  v. 
mghman,  99  U.  S.  647,  and  Trading  Co.  v.  Gla&iaer^  30  Fed.  Rep.  387. 
Demurrer  is  sustained. 


Gottlieb  v.  Thatcheiu 

(OtrcuU  Court,  D.  Colorado.    March  21, 1888.) 

1.  Judgment— Operation  and  Effect— CJonclusiveness  as  to  Pkiob  Gran- 
tees. 

As  against  a  prior  grantee  and  purchaser  at  an  execution  sale  under  a  pre- 
ceding judgment,  a  subsequent  Judgment  against  the  grantor  and  debtor  is 
not  conclusive,  either  as  to  the  amount  of  the  debt,  or  as  to  the  circumstances 
and  character  of  the  transaction  out  of  which  the  indebtedness  arose,  and 
where  made  defendant  to  a  bill  by  the  holder  of  such  Judgment  to  set  the 
conveyance  aside  as  in  fraud  of  debtors,  and  to  subject  the  land,  such  prior 
grantee  and  purchaser  may  show  that  tho  debt  for  which  the  Judgment  was 

'Reported  by  S4ward  Q.  Benedict,  Esq.,  of  the  New  Ybrk  bar. 
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rendered  had  been  more  than  paid  .when  thejndgment  was  obtained  and  that 
the  creditor  had  taken  an  anf  air  advantage  of  the  debtor  in  the  matter  of  in- 
terest. 
2.  Feaudulent  Contetawcoes— Aotionb  to  set  Asidb— By  Cbsditob  whose 
Debt  has  been  Paid. 

The  keeper  of  a  house  of  ill  fame,  having  bought  $6,000  worth  of  fnrnitore, 
borrowed  of  G.,  who  had  negotiated  the  sale,  $3,700,  to  apply  to  the  purchase 
money.  She  gave  hin^  her  note  for  that  amounf,  with  an  accommodation  in- 
dorser,  secured  on  tiie.  furniture,  and.  In  addftion,  on  820  acres  of  land  be- 
longing to  the  indorser.  This  note  bore  interest  at 5  per  cent  a  month.  She 
was  also  charged  $800  as  a  bonus,  and  gave  Q.  her  note  for  that  amount.  Bhe 
paid  $010  as  interest  on  the  first  note,  and  having  then  defaulted,  G.  seized 
.  Uie  furniture,  and  sold  it  at  auction  for  $1,619.48.  He  also  foreclosed  on  tbe 
land,  and  got  from  it  $2(S8.10.  thus  realizing,  with  interest,  $2,682.68  on  a  debt 
of  $2,700  in  about  a  year.  He  then  sued  the  indorser  for  the  full  amount  of 
the  note,  and,  the  defendant's  attorney  being  drunk  at  the  trial,  and  a  new 
man  being  assigned  in  his  stead,  got  a  Judgment  against  him  for  $2,171.  When 
this  suit  was  commenced,  he  issued  a  writ  of  garnishment,  and  thus  came  into 
possession  of  a  note  for  $1,850,  secured  on  lands  worth  many  thousands  of 
dollars.  This  note  was  advertised  for  sale  without  any  reference  to  the  secu- 
rity, and  bought  in  for  $80  by  G.,  who  foreclosed,  and  took  the  land.  He 
then  filed  a  bill  against  the  brother  of  the  indorser,  who  had  bought  in  cer- 
tain land  of  tbe  indorser  at  an  execution  sale  under  a  Judgment  rendered 
against  him  prior  to  his  indorsement  on  the  $2,700  note,  setting  up  that  he 
had  levied  on  the  land  to  satisfy  his  Judgment  for  $2,171,  and  bought  it  in, 
and  that  the  purchase  by  and  the  deed  to  the  brother  was  tbe  result  of  con- 
spiracv  to  deiraud  creditors.  Held,  that  under  the  circumstances  the  bill 
snould  be  dismissed,  the  creditor  having,  in  equi^,  been  more  than  paid  in 
full. 

In  Equity.    - 

/.  W.  Homer  and  A.  J.  Bendey^  for  complainant. 

H.  C.  DiU^m^  for  defendant. 

Brewer,  J.  This  case  is  now  before  me  on  final  hearing.  The 
facts  are  these:  On  July  23,  1877,  complainant  recovered  judgment  in 
the  district  court  of  Arapahoe  county  for  $2,171,  against  Samuel  H. 
Thatcher,  a  brother  of  defendant.  On  November  13,  1876,  Samuel  H. 
Thatcher  conveyed  to  defendant,  by  warranty  deed,  tor  an  expressed 
consideration  of  $4,000,  the  lands  in  controversy.  Complainant  caused 
execution  to  issue  on  his  judgment,  levied  upon  the  lands  as  the  prop- 
erty of  Samuel  H.  Thatcher,  bought  them  in,  and  now  seeks  to  have 
this  warranty  deed  set  aside  as  a  doud  upon  his  title,  and  such  title 
quieted  as  against  all  claims  of  defendant.  He  insists  that  that  deed 
was  fraudulent  and  void,  because  made  by  Samuel  H.  Thatcher  with  in- 
tent to  defraud  bis  creditors,  complainant  among  the  number. 

Many  questions  are  raised  and  discussed  by  counsel.  In  the  view 
which  I  have  taken  of  this  case  I  shall  have  occasion  to  refer  to  but  oi  o 
or  two,  and,  in  order  to  present  these,  some  other  facts  must  be  state 
The  judgment  against  Samuel  H.  Thatcher  grew  out  of  these  transa  y 
tions:  In  November,  1875,  one  Zella  Glenmore,  the  proprietress  of 
house  of  ill  fame,  purchased  a  lot  of  furniture  from  Ehoda  Sevins,  tl  e 
proprietress  of  a  like  house.  She  borrowed  $2,700  of  complainan 
gave  her  note  with  Samuel  H.  Thatcher's  indorsement  for  that  amoun 
This  note  was  secured  by  a  chattel  mortgage  on  the  famituroi  which  ;  t 
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the  time  waB  worth  $6,000;  also  by  trust  deed  on  320  acres  of  land  in 
Douglas  county,  belonging  to  Tliatcher.  Thatcher  had  no  interest  in 
the  transaction,  and  was  only  an  accommodation  indorser.  The  note 
ran  one  year,  and  drew  5  per  cent,  per  month  interest.  At  the  time  of 
taking  this  note  complainant  also  took  a  note  for  $300,  signed  by  Zella 
Glenmore  alone,  which  note  was  given  to  him,  as  he  says,  for  his  serv- 
ices in  making  the  trade  between  the  two  women.  According  to  his  tes- 
timony, Zelia  paid  six  months' interest,  and  $100  on  the  seventh  months' 
interest,  or  $910  in  all.  Zella  testifies  that  she  paid  11  months'  inter- 
est. It  may  be,  however,  that  her  testimony  is  not  properly  before  the 
Gourt,  as,  when  her  deposition  was  taken,  the  issues  were  different;  and 
under  an  order  made  by  this  court  after  the  issues  were  put  in  their 
present  shape  she  was  not  produced  for  cross-examination.  When  the 
year  for  which  the  note  was  given  expired,  and  in  November,  1876, — 
perhaps  on  the  day  before  the  note  matured,— ^complainant  seized  the 
furniture  under  his  chattel  mortgage,  and  caused  it  to  be  sold  at  public 
auction.  From  this,  by  his  o?m  testimony,  he  realized  $1)519.43;  in 
December,  1876.  The  trust  deed  on  the  Douglas  county  lands  he  also 
enforced,  and  from  that  realized  $258.10.  Thus,  according  to  his  own 
testimony,  he  received  $2,682.68  from  ZeUa  Glenmore  personally,  and 
from  the  mortgaged  property.  Nevertheless  he  commenced  suit  for  the 
full  amount  of  the  note  against  Thatcher,  and  recovered  judgment,  as 
has  been  stated,  for  $2,171.  When  the  case  was  called  for  trial.  Thatch* 
er's  counsel  was  intoxicated,  and  the  case  was  continued  a  few  hours, 
until  new  counsel  could  be  substituted, — counsel  who  had  no  previous 
knowledge  of  the  transactions, — and  under  those  circumstances  the  case 
was  tried.  At  the  time  of  commencing  the  suit  against  Thatcher,  he 
garnished  Gray  and  Eichaltz,  and  from  them  obtained  possession  of  a 
note  for  $1,350  belonging  to  Thatcher,  secured  by  deed  of  trust  on  20 
acres  of  land  worth  more  than  the  amount  of  the  note.  Although  this 
note  was  thus  secured,  it  was  advertised  for  sale  without  any  notice  of 
the  security,  and  bid  in  by  him  for  $80.  Thereafter  he  had  the  trust 
deed  foreclosed,  and  under  that  foreclosure  obtained  title  to  the  lands 
now  shown  to  be  worth  many  thousand  dollars.  It  is  true  that  this  ad- 
vertisement and  purchase  of  this  note  by  him  was  not  until  after  the 
purchase  of  the  lands  in  controversy,  but  the  fetct  that  the  note  was  thus 
secured  was  disclosed  by  the  records  in  the  case  prior  to  its  advertise* 
ment  and  sale.  Again,  on  May  7,  1875,  before  even  the  borrowing  of 
the  money  by  Zella  Glenmore,  one  Samuel  Kaucher  had  obtained  judg- 
ment against  Thatcher  in  the  district  court  of  Arapahoe  county,  for 
$2,710.40.  This  judgment  was  taken  on  error  to  the  supreme  court  of 
the  territory,*  and  thence  to  the  supreme  court  of  the  United  States,  and 
by  each  court  aflBrmed, — by  the  latter  on  December  17,  1877.  On  this 
judgment  execution  was  issued  on  January  29,  1878,  the  land  bought 
by  defendant,  and  deed  made  to  him  November  15,  1878. 

There  is  a  question  in  the  case  as  to  whether  the  Uen  of  this  judgment 
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had  not  been  lost,  but  I  do  not  care  to  pursue  an  inquiry  into  that  ques^ 
tion.  Returning  to  the  &cts  previously  noticed,  it  may  be  stated  that 
the  judgment  of  July  23,  1877,  is  conclusive  between  complainant  and 
Samuel  H.  Thatcher  as  to  his  indebtedness;  but  it  is  not  conclusive 
upon  defendant,  a  grantee  from  Samuel  H,  Thatcher  before  the  judg- 
ment, either  as  to  the  amount  of  the  debt,  or  as  to  the  circumstances  and 
<3haracter  of  the  transaction  out  of  which  the  indebtedness  arose.  The 
authorities  upon  this  question  are  uniform  and  dear.  I  cite  a  few  of 
them:  Hafner  v.  ihww,  4  Ired.  629;  ColUnaon  v.  Jackson^  14  Fed.  Rep. 
309;  Clark  v.  Anthony,  31  Ark.  549;  Kiruf  v.  IMrp,  26  Iowa,  288;  Esiy 
v.  Long,  41  N.  H.  103;  Bruggemum  v.  Hoerr,  7  Minn.  337,  (Gil.  264;) 
Sargent  v.  Salmmd,  27  Me.  539;  Ca^uoeU  v.  CasweU,  28  Me.  233;  Dawns 
v.  Fuller,  2  Mete.  135;  Carter  v.  Bennett,  4  Fla.  283;  HaU  v.  Hamlin,  2 
Watts,  355;  Warner  v.  Percy,  22  Vt.  155;  Bcmbwdl  v.  McClure,  30  Vt. 
676;  IngaU  v.  BrookSy  29  Vt.  399;  Freem.  Judgm.  §  336;  Bump, 
Fraud.  Conv.  558. 

In  the  case  of  Ingals  v.  Brooks  the  facts  were  as  follows:  Israel  Brooks 
conveyed  all  his  lands  to  his  son,  Clark  Brooks,  and  as  part  considera- 
tion therefor  said  Clark  Brooks  agreed  to  pay  all  the  debts  of  his  said 
father.  Leafy  Brooks,  who  had  become  the  wife  of  Ingals,  presented  a 
claim  against  the  father,  Israel  Brooks,  against  which  the  son,  Clark 
Brooks,  maintained  he  had  a  set-off.  They  compromised;  Clark  Brooks 
released  his  set-off,  and  Ingals  and  wife  threw  off  half  the  amount  of 
their  daim.  Ingals  then  went  to  the  father,  Israel  Brooks,  and  got  bim 
to  allow  judgment  to  go  against  him  for  the  other  half  of  the  claim,  of  * 
which  proceeding  Clark  Brooks  had  no  notice.  Ingals  then  levied  exe- 
cution under  this  judgment  on  the  lands  held  by  Clark  Brooks,  and  sold 
the  same,  and  in  course  of  time  got  a  sheriff's  deed,  and  began  his  ac- 
tion in  ejectment.     The  court  uses  the  following  language: 

"The  judgment,  being  altogether  inter  alios,  and  in  express  violation  of 
the  understanding  of  Clark  when  he  surrendered  the  claim  against  Leafy,  one 
of  the  plaintiffs,  and  paid  one-half  the  amount  of  the  note  in  money,  in  agreed 
satisfaction  of  the  whole,  would  have  no  effect  upon  the  defendant  Clark. 
He  is  entitled  to  show  that  the  note  was  paid  before  sued,  or  that  the  judg- 
ment was  for  other  reasons  fraudulent  to  him.  Atkinson  v.  Allen,  12  Vt. 
619.  This  compromise  of  the  note  by  Clark  was  just  as  effective  a  bar  to  the 
claim  in  law,  and  just  as  effective  a  release  of  his  undertaking  to  pay  it  at  the 
time  of  the  conveyance,  as  if  he  had  paid  all  the  money  upon  it.  It  is  true, 
he  did  undertake  or  promise  to  pay  off  the  debts  of  the  grantor,  his  father; 
and  he  has  in  fact  paid  them  all.  except  the  mortgage,  which  is  not  in  ques- 
tion; and  the  judgment  against  Israel,  the  father,  is  either  a  subsequent  debt 
founded  exclusively  on  bis  promise  to  pay  what  they  did  not  get  of  Clark,  and 
which  in  no  sense,  under  the  circumstances,  can  be  regarded  as  forming  (i  ly 
part  of  the  debts  which  Clark  was  to  pay,  or  else  the  whole  proceeding,  so  cir 
as  it  is  attempted  to  give  it  the  appearance  of  a  prior  claim,  is  a  fraud  up  )n 
the  compromise  and  settlement  made  with  Clark,  and  the  consequent  surr  n- 
der  of  the  note;  and  in  either  case  it  will  not  enable  the  plaintiff  to  treat  i  le 
conveyance  as  void,  and  levy  upon  it  as  the  land  of  Israel  Brooks.  Judgmfit 
is  reversed  and  the  case  remanded." 

In  the  case  of  Boutwell  v.  McClure^  the  court  used  this  language: 
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*'The  judgment  npon  tbe  plaintiffs  claim  in  this  action,  whether  rendered 
before  or  after  the  claimant's  appearance,  concludes  nothing  on  the  question. 
In  all  such  cases  there  is  likely  to  exist  the  form  of  a  contract  of  a  date 
early  enough  to  accomplish  its  purpose,  and  it  is  not  uncommon  that  this  con- 
tract assumes  the  more  solemn  form  of  contracts,  such  as  that  of  a  promissory 
note,  or  even  a  judgment  of  a  court  of  record;  but  in  either  case  they  are  of 
course  only  conclusive  upon  the  parties  under  such  contracts*  Upon  any 
question  arising  in  regard  to  the  creditor  being  bona/lde  such  at  a  particular 
date,  and  continuing  such  to  the  present  time,  the  contract  is  hwt  prima /(icie 
evidence  of  the  fact.  It  is  always  competent  to  impeach  the  debt,  either  as 
to  its  bona  fide  character,  its  date,  or  its  continuance.  For  although  the 
debt  once  existed,  and  at  a  date  early  enough  to  defeat  the  alleged  fraudulent 
conveyance,  yet,  if  it  has  been  extinguished  by  payment  on  the  part  of  the 
debtor,  it  sinks  at  once  into  the  common  mass  of  his  assets*  and  cannot  be 
subsequently  kept  on  foot  as  the  debt  of  a  bona  fide  creditor." 

The  case  of  Waracc  v.  Petcg  was  an  actioa  in  ejectment,  and  presents 
the  identical  question  that  is  involved  in  the  case  at  bar.  Plaintiff 
claimed  title  under  a  warranty  deed  from  Mr.  Woodward,  executed  in 
Feb)niary,  1842.  Tbe  defendant  claimed  title  under  a  deed  from  L.  E. 
Pelton,  executed  February  8,  1847,  and  Pelton  got  title  by  means  of  a 
judgment,  execution,  levy,  sale,  and  sheriff's  deed,  and  secured  posses* 
sion  of  the  premises.  The  plaintiff,  who  was  grantee  in  the  alleged 
fraudulent  conveyance,  brought  his  action  in  ejectment.  The  plaintiff, 
under  objection  from  defendant,  was  permitted  to  give  evidence  tending 
to  prove  that  at  the  time  of  the  conveyance  by  Woodward,  his  grantor, 
to  the  plaintiff,  he,  Woodward,  had  claims  to  a  considerable  amount 
<in  the  language  of  the  exceptions)  against  Pelton  for  property  delivered 
to  him,  and  for  services  rendered  him;  ''  and  the  question,"  says  the 
court,  "is  now  presented  for  our  decision,  whether  such  evidence  was  ad- 
missible for  the  purpose  for  which  it  was  received  by  the  county  court. 
It  was  an  important  point  on  the  part  of  tbe  defense  to  show  the  motive 
which  induced  Woodward  to  execute  the  deed  to  the  plaintiff.  Was  it 
done  with  the  intention  to  defraud  Pelton?  We  agree  with  the  county 
court  that  if  Woodward  had,  or  supposed  that  he  had  legal  claims  against 
Pelton  sufficient  to  meet  whatever  Pelton  had  against  him,  it  has  a  de- 
cided tendency  to  rebut  any  presumption  of  a  fraudulent  intent  in  Wood- 
ward to  avoid  the  rights  of  Pelton.  The  reason  must  be  obvious.  The  mu« 
tual  claims  might  be  made  the  subject  of  a  set-off,  and  by  these  means  be 
iputually  concluded.  We  also  agree  with  the  county  court  that  this  was 
proper  evidence  on  the  question  whether  Woodward  was  really  indebted 
to  Pelton  at  the  time  when  the  plaintiff  received  her  deed, — that  is,  in 
such  a  sense  that  Woodward  could  by  a  fraudulent  conveyance  avoid 
any  substantial  right  of  Pelton.  The  plaintiff  is  not  concluded  by  the 
judgment  against  her  grantor,  especially  as  it  is  subsequent  to  her  deed. 
As  between  Pelton  and  Woodward,  the  judgment  is  conclusive  so  far  as 
relates  to  Pelton's  title  under  hislevy.  But  so  far  as  the  plaintiff  is  con- 
cerned, how  far  back  the  indebtedness  extends,  and  what  was  the  rela- 
tion, the  relative  state  of  the  mutual  claims  of  the  parties  to  the  judg- 
ment must  be  open  to  inquiry.  We  see  no  possible  objection  to  any  part 
of  the  charge  of  the  court.    The  charge  gives  Pelton  the  right  to  levy  oa 
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this  properly,  provided  the  conveyance  was  made  to  the  plaintiff  in  fraud 
of  any  of  Woodward's  creditors;  and  we  think  it  is  favorable  to  Pelton 
as  anyone  could  claim  it  should  have  been.  The  judgment  of  the  court 
is  af&rmed."    This  opinion  was  delivered  by  Redfield,  C.  J. 

In  the  case  of  Sargent  v.  Sahnondy  it  appeared  that  the  plaintiff  had 
taken  judgment  against  his  debtor  for  twice  as  much  as  he  was  entitled 
to.  Upon  this  fact  the  court  refused  to  give  him  any  relief  as  against 
the  alleged  fraudulent  conveyance  of  his  debtor,  on  the  ground  that  he 
who  comes  into  equity  must  come  in  with  clean  hands. 

In  the  case  of  Bmggermcm  v.  HoerTf  it  appeared  that  the  judgment 
was  rendered  upon  a  debt  which  was  in  fact  void  as  against  public  pel* 
icy,  and  for  that  reason  the  court  refused  to  interfere  with  an  alleged 
fraudulent  conveyance. 

These  various  authorities  make  it  dear,  not  only  that  the  judgment 
against  Samuel  H.  Thatcher  is  not  conclusive  upon  the  defendant  as  to 
the  amount  of  indebtedness,  but  also  that  it  is  the  duty  of  this  court 
sitting  as  a  court  of  equity  to  inquire  into  the  circumstances  out  of  which 
such  indebtedness  is  claimed  to  have  arisen,  and  if  those  circamistance& 
do  not  show  that  the  daim  is  one  which  in  equity  and  good  conscience 
ought  to  be  enforced,  the  court  will  not  inquire  into  the  transaction  be* 
tween  the  judgment  debtor  and  the  defendant,  but  leave  the  parties 
where  their  legal  titles  have  placed  them. 

Now,  it  is  a  familiar  doctrine  of  courts  of  equity  that  where  a  contract 
appears  extortionate  and  unconscionable,  it  will  not  be  enforced;  so^ 
where  a  complainant  is  seeking  to  obtain  some  unfair  and  unjust  advan* 
tage,  or,  having  been  ftilly  compensated  for  his  time  and  labor  and 
money,  is  seeking  by  technical  rules  and  legal  proceedings  to  grasp  more, 
and  wherever  generally  it  would  be  inequitable  so  to  do,  a  court  of  eq^ 
uity  will  refuse  him  any  relief.  See  among  other  cases,  Kelley  v.  Oap- 
Uce,  28  Kan.  474,  which  by  the  way  was  an  action  at  law;  also,  Brown. 
V.  HaU,  14  B.  I.  249,  and  cases  cited  therein;  BuUer  v.  Duncarij  47 
Mich.  94,  10  N.  W.  Rep.  123;  Sirne  v.  Narris,  8  Phila.  84;  Earl  of 
Aylesford  v.  Morris^  L.  R.  8  Ch.  484. 

Now,  in  the  first  place,  this  land  was  appropriated  to  the  payment  of 
the  Kaucher  judgment,  which  was  a  prior  debt  of  Samuel  H.  Thatcher. 
Whether  the  lien  of  that  judgment  was  gone  or  not,  the  land  was  in  fact 
sold  upon  that  judgment,  and  bid  in  by  defendant.  Whatever  may 
have  been  the  motives  of  the  two  brothers,  or  by  which  one  in  fact  the 
money  to  pay  for  the  land  was  advanced,  the  land  was  sold,  the  money 
was  advanced  by  one  or  the  other,  and  the  defendant  became  the  pur- 
chaser. As  the  land  thus  went  to  pay  a  prior  debt  of  the  judgment 
debtor,  complainant  should  have  a  very  clear  case  for  equitable  interf  k 
sition  before  it  should  be  taken  from  the  defendant  and  applied  to  t  e 
payment  of  another  debt  of  his  brother. 

Again,  5  per  cent,  per  month  is  outrageous  interest.     It  may  be  ledd 
if  the  statute  places  no  limitations  upon  the  contracting  powers  of  pi 
ties;  but  is  it  equitable?    Here  ZeUa  Glenmore,  the  borrower,  was  a 
woman  so  situated  that  she  could  not  go  into  the  money  market  ai  1 
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borrow  on  the  same  terms  as  others.  Taking  advantage  of  her  situation, 
•complainant  exacts  from  her  this  enormous  interest,  besides  demanding 
a  bonus  of  1300  on  the  ground  of  services  in  enabling  her  to  purchase 
the  property,  and  then,  as  soon,  if  not  sooner,  than  the  debt  matured, 
aweeps  the  property  off  to  a  public  auction-house,  where,  as  every  one 
knows  it  would  be,  it  was  sold  at  enormous  sacrifice;  so  that  this  prop* 
«rty,  which  at  the  time  the  loan  was  made  is  shown  to  have  been  worth 
$6,000,  realizes  only  one-fourth  that  sum.  Before  doing  this  he  has, 
according  to  his  own  testimony,  received  about  one-third  of  his  money 
back,  and  according  to  hers  more  than  one  half.  Not  content  with  that, 
he  appropriates  320  acres  of  the  debtor's  land,  and  then,  by  attachment 
proceedings  and  sale,  and  with  a  singular  and  suspicious  omission  in  the 
advertisement,  obtains  the  title  to  a  note  fully  secured,  amounting,  with 
interest,  to  more  than  half  of  the  original  loan,  and,  enforcing  thereafter 
the  trust  deed,  is  now  the  owner  of  most  valuable  property.  Has  he  not 
been  paid  in  f^U,  and  more  than  full,  for  his  original  loan,  and  interest 
reasonable  and  unreasonable?  May  not  a  court  of  equity  now  stay  his 
hands,  and  say,  "  Enough?"  To  grant  to  him  the  relief  he  now  asks 
would  be  putting  a  court  of  equity  and  good  conscience  in  the  position 
of  giving  to  him  an  unconscionable  profit  upon  an  extortionate  contract. 
I  do  not  think  that  should  be  done*  I  have  thus  far  considered  this  case 
solely  from  the  standpoint  of  the  complainant's  rights,  and  have  not  no- 
ticed the  circumstances  of  the  transaction  as  between  the  two  brothers; 
nor  is  it  necessary,  in  view  of  the  conclusion  reached  upon  the  former 
branch  of  the  case,  to  comment  on  the  latter. 

For  the  reasons  indicated  a  decree  must  go  dismissing  the  bill. 


Btbikes  et  al.  v.  Makhattan  Life  Ins.  Co. 

(Circuit  Court,  E.  D.  Miuauri,  E.  D.    March  26, 188a) 

1.  EquTTY— Fraud— Laches. 

A  bill  in  equity  on  a  life  insurance  policy  issued  in  1854.  alleging  that  at 
the  time  of  the  issuance  of  the  policy  the  company  agreed  to  distribute  the 
surplus  every  three  years  in  interest-bearing  scrip;  that  in  1857  the  company 
fraudulently  sent  plaintiff  a  document  which  was  simply  a  statement  of  a 
permanent  addition  to  the  policy,  but  which  she,  owing  to  her  imperfect  un- 
derstanding of  the  English  language,  supposed  to  be  a  statement  of  the  scrip; 
that  she  received  similar  documents  in  1860,  1868,  and  1866,  the  true  nature 
of  which  she  has  only  recently  learned;  but  which  fails  to  set  out  a  copy  of 
the  policy,  or  the  alleged  documents,  or  that  she  remained  ignorant  of  the 
English  language  after  1857,— fails  to  show  grounds  for  equitable  interference, 
after  the  lapse  of  so  many  years,  and  the  consequent  changed  condition  of 
the  parties. 

S.  Sahb— Laches  of  Mabribd  Woican. 

A  bill  in  equity  by  a  married  woman  against  an  insurance  company,  alleg- 
ing that  when  the  policy  was  issued  the  company  agreed  to  distribute  to  her 
a  portion  of  its  dividends;  that  she  always  paid  the  premiums  until  1866, 
when,  on  account  of  her  sickness,  her  husband  was  sent  to  pay  them;  that 
the  agent  of  the  company  procured  him  to  sign  an  application  for  more  in- 
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surance,  which  it  was  agreed  should  not  be  binding  on  her  until  assented  to 
by  her;  that  instead  of  being  an  application  for  more  insurance,  it  was  a 
waiver  of  future  dividends  in  consideration  of  a  permanent  addition  to  the 
policy;  that  she  did  not  discover  this  fact  until  1874;  that  she  then  requested 
the  company  not  to  send  her  any  more  premium  notes,  but  the  company  still 
sent  the  notes,  which  she  continued  to  sign  and  pay  till  1886,— fails  to  show 
any  ground  for  equitable  relief;  the  wife  being  all  the  time  capable,  by  the 
law  of  the  place  where  she  resided,  of  making  contracts,  and  of  maintaining 
an  action  on  them. 

In  Equity.  On  demurrer  to  bill. 
F,  T.Ledegerber^  for  complainant. 
Given  Campbells  for  defendant. 

Brewer,  J.  In  this  case  a  demurrer  to  the  bill  was  argued  the  other 
day.  The  facts  are  these:  In  1854,  34  years  ago,  this  complainant 
insured  the  life  of  her  husband  for  $2,000.  The  insured  is  still  living. 
She  claims  that  she  has  been  defrauded  by  the  wrongful  conduct  of  the 
insurance  company  in  two  particulars:  first.  She  alleges  that  prior 
to  the  contract  she  received  an  annual  report  from  the  insurance  com- 
pany, which  report  stated  that  every  three  years  the  premium  surplus 
would  be  distributed,  seven-eighths  to  the  insured,  in  scrip  bearing  an 
annual  interest  not  exceeding  6  per  cent. ;  that  instead  of  scrip  the  same 
might  be  converted  into  permanent  insurance  for  life,  without  any  an- 
nual premium,  or  applied  to  the  annual  reduction  of  the  future  pre- 
miums on  the  policy;  that  relying  upon  that  representation,  she  made  a 
contract  of  insurance  by  which  the  company  agreed  to  give  her  scrip. 
She  does  not  set  out  a  copy  of  such  contract,  saying  that  it  is  immaterial, 
but  alleges  in  terms  that  it  provided  for  the  issue  of  scrip;  that  in  1857 
a  document  was  sent  to  her,  on  the  back  of  which  was  indorsed  these 
words:  "The  Manhattan  Life  Insurance  Company,  Frederick  Steines, 
bonus,  1857,  policy  No.  3063,  $124;"  and  that,  inasmuch  as  she  imper- 
fectly understood  ^he  English  language,  she  at  the  time  supposed  this 
was  a  statement  of  the  scrip  to  which  she  was  entitled  under  the  contract; 
that  in  1860,  1863, 1866,  she  received  similar  documents;  that  she  has 
lately,  on  consultation  with  counsel,  found  that  they  were  not  interest- 
bearing  scrip,  but  simply  statements  of  permanent  additions  to  the  pol- 
icy. She  further  alleges  that  the  premium  which  she  was  called  upon 
to  pay  was  $99,  which  she  paid  by  giving  one-half  cash,  and  one-half  in 
a  note  bearing  certain  interest;  that  she  has  annually,  ftom  that  time  on 
to  the  commencement  of  this  suit,  given  a  like  note,  and  paid  in  cash 
the  other  half,  as  well  as  the  interest  on  the  notes.  Those  notes  have 
accumulated,  so  that  her  last  payment  in  cash  in  the  year  1886  ilas 
$148.38. 

Now,  upon  these  facts,  the  first  thing  to  be  noticed  is  this:  that  tLis 
policy,  in  its  inception,  and  in  its  earlier  history,  was  one  burdenso  le 
to  the  defendant,  and  likely  to  be  profitable  to  the  complainant.  If  le 
insured  had  died  within  the  first  two  or  three  years,  the  company,  h  v- 
ing  received  but  two  or  three  hundred  dollars,  would  have  been  oc  n- 
pelled  to  pay  $2,000.    Thirty-four  years  having  run,  by  the  repeated  p  y* 
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ment  of  premiums  on  her  part  and  the  accumulation  of  interest-bearing 
notes  the  policy  has  become  beneficial  to  the  defendant,  and  burdensome 
to  the  complainant.  One  who,  under  these  circumstances,  copies  into  a 
court  of  equity,  charging  a  wrong  on  the  part  of  the  defenoant  in  the 
early  history  of  the  transactions,  should  make  very  dear  the  fftct  of  the 
wrong,  as  well  as  her  ignorance  thereof.  If,  when  the  policy  was  appar- 
ently beneficial  to  her,  she  was  content  to  permit  many  years  to  elapse 
before  she  complained,  and  the  lapse  of  time  has  changed  its  pecuniary 
benefit,  it  is  simply  fair  that  her  claim  of  wrong,  as  well  as  her  ignorance 
of  the  wrong,  should  be  made  perfectly,  apparent.  Now,  it  may  be  that 
when  the  policy  is  presented,  it  will  disclose  a  statement  of  just  the  rights 
ahe  received  under  it,  and  on  the  face  of  it  may  contain  a  stipulation  ex- 
pressed in  dear  and  unmistakable  language  that  she  was  to  have  a  per- 
manent addition  to  the  policy,  instead  of  the  scrip  mentioned  in  the  re- 
port which  she  read.  If  it  does  not,  then  she  has  failed  to  give  a  copy 
of  any  one  of  those  triennial  statements  sent  to  her.  She  says  she  re- 
ceived documents  indorsed  with  certain  words,  and  gives  the  indorse- 
ments; but  what  was  on  the  face  of  those  triennial  statements  is  omitted 
from  the  bill.  Non  con^oit  but  that  upon  the  very  face  of  each  one  was 
the  dear  and  unmistakable  affirmation  of  a  permanent  addition  to  the 
policy,  instead  of  an  interest-bearing  scrip.  She  says  that  at  the  time 
she  received  the  first,  by  reason  -of  an  imperfect  acquaintance  with  our 
language,  and  relying  upon  the  contract  which  she  had  made,  she  sup- 
posed that  it  was  scrip.  She  does  not  tell  us  that  that  imperfect  ac- 
quaintance with  our  language  has  continued,  or  that  she  did  not  in  1860 
have  perfect  familiarity  with  it;  so  that,  if  she  had  read  this  triennial 
statement,  she  would  have  been  clearly  advised  that  it  proposed  not  scrip, 
but  a  permanent  addition  to  the  pglicy.  These  omissions  are  important. 
They  are  fatal;  because,  as  I  said,  she  comes  after  the  lapse  of  these  many 
years,  in  that  changed  condition  of  the  policy,  to  assert  a  wrong  perpe- 
trated 30  years  ago. 

A  further  charge  is  this:  She  says  that  she  hersdf  paid  the  premium 
from  year  to  year,  until  1866,  20  years  before  the  commencement  of 
this  suit,  and  that  then,  being  ill,  she  sent  her  husband,  the  insured,  to 
to  pay  ijL]  that  the  agent  asked  him  to  sign  what  the  agent  said  was  an 
application  for  more  insurance, — a  larger  policy;  that  he  signed  such  ap- 
plication, the  agent  reading  over  what  purported  to  be  an  application  for 
fiuch  increased  insurance,  but  at  the  same  time  said  to  the  agent  that  he 
had  no  authority  to  bind  his  wife,  and  that  it  was  distinctly  agreed  be- 
tween them  that  it  should  not  be  binding  until  she  had  been  informed 
and  expressly  assented  to  it;  that,  instead  of  its  being  an  application  for 
increased  insurance,  it  was  in  fact  a  surrender  of  all  claims  for  future 
dividends,  in  consideration  of  a  single  large  dividend  of  four  hundred 
and  odd  dioUars  in  the  way  of  a  permanent  addition  to  the  policy;  that 
she  never  assented  to  that,  and  never  knew  what  had  been  done,  until 
1874;  that  when,  in  1869,  she  failed  to  get  a  statement  of  the  expected 
^rip,  she-made  inquiry  and  was  told  by  the  agent  that  she  would  be  en- 
titled to  no  more  scrip  because  her  husband  was  over  68  years  of  agq; 
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and  she  knew  no  better  until  1874,  when  she  was  infonned  that  she  had 
surrendered  ail .  claims  to  future  dividends.  When  thus  informed  in 
1874,  she^wrote  to  the  company,  requesting  it  to  send  no  more  notes  to- 
her.  Notwithstanding  her  request  the  company  continued  to  send  out 
the  notes,  and  she  thereafter,  up  to  1886,  signed  the  annual  notes  and 
paid  the  premiums.  She  also  copies  a  statement  from  the  annual  report 
received  and  examined  by  her  before  the  policy  was  issued,  which  states 
that  "when  a  policy  is  taken  for  life,  and  the  yearly  premium  amounts 
to  or  exceeds  forty  dollars,  one-half  of  each  yearly  premium  for  the  first 
five  years  may  remain  as  a  permanent  loan  at  seven  per  cent,  interest.  Be- 
long as  the  premium  is  regularly  paid;  the  same  to  be  deducted  from 
the  amount  insured,  unless  previously  paid  oflF  or  canceled  by  the  pol- 
icy." I  do  not  see  what  particular  force  that  has.  It  was  a  privilege 
given  by  the  company  to  the  insured,  to  pay  for  five  years  one-half  in 
cash  and  one-half  in  note.  It  certainly  gave  the  company  the  right  at 
the  end  of  five  years  to  insist  upon  full  payment  in  cash.  It  may  be 
that  it  gave  her  also  a  similar  right  to  make  full  payment  in  cash  if  she 
had  desired;  and  if  thereafter,  when  the  company  sent  these  notes,  in- 
stead of  signing  them  she  had  sent  the  full  payment  in  cash,  and  the  com- 
pany had  refused  to  receive  it,  it  might  well  be  that  she  could  maintain 
som^e  action  to  compel  its  receipt.  But  instead  of  doing  anything  of  the 
kind,  she  simply  sent  her  request;  and  when  the  company  forwarded  the 
notes  she  signed  them,  and  paid  the  money,  and  has  been  doing  that  for 
12  years.  Now,  if  it  be  true,  just  as  she  says,  (and  of  course,  on  de- 
murrer it  must  be  taken  as  true,)  that  in  1866  the  company  wrongfully 
obtained  from  her  husband,  the  insured,  a  surrender  of  her  right  to  future 
dividends,  it  is  clear  that  she  was  soon  thereafter,  in  1869,  by  the  non- 
receipt  of  any  dividends,  if  not  informed,  at  least  put  in  possession  of 
facts  which  should  put  one  upon  inquiry.  The  information  which  she 
says  she  then  received, — ^that  her  husband  was  over  68,  and  therefore 
there  were  no  more  dividends, — a  moment's  reading  of  the  policy  would 
have  verified  or  disproved.  Be  that  as  it  may,  in  1874  she  knew  the 
facts,  and  for  12  years  was  content  to  go  on,  leaving  the  policy  in  force, 
paying  all  that  by  its  terms  was  called  for;  and  in  1886,  32  years  after 
the  policy  was  issued,  and  after  she  had  paid  the  premiums  during  all 
these  years,  for  the  first  time  she  comes  into  court,  and  says,  "I  have 
been  wronged.'*  Now,  under  the  statutes  of  Missouri,  a  married  woman 
was,  at  the  time  this  policy  was  issued,  authorized  to  contract  for  insur- 
ance. She  alleges  not  that  her  husband,  but  that  she,  herself,  made 
this  contract  with  the  insurance  company;  that  she  was  the  principal  in 
the  contract.  The  statute  also  provides  that  she  may  sue,  though  when 
she  sues,  it  is  true,  her  husband  must  join.  It  might  be  that,  if  a  wife 
was  under  the  full  disability  of  the  old  common  law,  sO  that  she  had  no 
right  to  contract,  and  no  right  to  sue,  neither  limitation  nor  laches  could 
be  imputed  to  her,  and  perhaps  no  estoppel;  but  giving  the  right  to  con- 
tract, and  the  right,  qualified  though  it  be,  to  sue,  I  think  it  must  be 
held  that  estoppel  will  bind  her,  and  that  limitations  and  laches  will  run 
against  her.    So,  upon  a  bill  filed  after  a  lapse  of  32  years,  not  showing 
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that  she  was  ignorant  of  the  wrongs,  font,  on  the  contrary,  by  plain  im* 
plication  showing  that  she  mnst  have  be^i  familiar  with  the  one  wrong 
nearly  30  years  ago,  and  absolutely  showing  that  she  was  informed  of  all 
the  wrongs  more  than  12  years  before  she  brought  the  suit,  it  seems  no 
more  than  justice  to  hold  that  as  against  her,  as  against  any  other  con- 
tracting party,  the  doctrine  of  laches  must  prevail. 

This  is  one  of  those  cases  where  the  insured  has  lived  a  great,  perhaps 
an  unexpected,  length  of  time;  and  the  policy,  which  in  the  inception 
was  one  beneficial  to  her  and  prejudicial  to  the  company,  has,  by  the 
lapse  of  time,  reversed  its  situation,  and  now  the  company  has  a  contract 
which  is  beneficial  to  it,  and  which  is  prejudicial  to  her.  Under  these 
oircumstancesi  I  think  the  demurrer  should  be  sustained,  and  it  is  so  or- 
dered. 


Bovrz  V.  Eagon. 
(OireuU  Court,  JS.  D.  Mwouri,  JS.  D.    March  21, 1888.) 

L  Attachmbnt— Property  Subject  to— Property  in  Hands  op  Assignee  fob 
Benefit  of  Creditors. 

Property  in  the  poBsession  of  an  assignee  for  the  benefit  of  creditors  under 
the  Missouri  statute  is  not  exempt  from  seizure  on  a  writ  of  attachment  issu- 
ing from  the  federal  court  in  a  suit  by  a  non-resident  against  the  assignor. 

8.  Same.— Rights  op  Assignee— Intervention. 

Where  property  assigned  as  provided  in  the  Missouri  statate  for  the  benefit 
of  creditors  has  been  seized  under  a  writ  of  attachment  issuing  from  the  fed- 
eral court,  in  an  action  by  a  non-resident  against  the  assignor,  the  assignee 
may  Intervene  In  the  attachment  suit,  and  have  his  right  to  the  property  de- 
termined. 

In  Equity.     On  motion  to  quash  a  writ  of  attachment. 
Dyer^  Lee  &  EBUj  for.  plaintiff. 
Bond  &  Jfi2b,  for  intervenor. 

Thayer,  J.,  (praUy.)  ■  In  this  case  a  writ  of  attachment  was  sued  out 
by  the  plaintiff  on  the  18th  of  March  of  the  present  year,  and  the. writ 
was  levied  upon  a  stock  of  merchandise.  On  the  16th  day  of  March,  the 
marshal  obtained  an  order  of  sale  pendente  Kte^  and  the  property  has  been 
advertised  for  sale  on  the  28th  of  this  month.  On  the  21st  of  March, 
G.  Lehman  filed  an  intervening  petition  in  the  case,  representing  that  on 
the  8th  day  of  March  H.  G.  Eagon  made  a  general  assignment  for  the 
benefit  of  creditors  to  himself  as  assignee;  that  on  the  9th  day  of  March 
he  took  possession  of  aU  the  property  of  Eagon,  under  such  assignment  j 
and  was  proceeding  with  his  duties  as  assignee,  when  all  of  the  property 
covered  by  the  assignment  was  taken  out  of  his  possession  by  the  mar-» 
shal,  under  the  writ  of  attachment  against  Eagon.  In  view  of  these  facts» 
the  assignee  asks  to  have  the  writ  of  attachment  quashed,  and  the  prop- 
erty release^  to  him  as  assignee  for  the  purpose  of  administration  under 
ttie  state  law  concerning  assignments* 
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The  application  is  based  npon  the  ground  that  the  property  in  his 
hands  was  in  fact  in  the  custody  of  the  state  court  having  charge  of  the 
assignment,  and  for  that  reason  was  not  subject  to  seizure  under  a  writ 
of  attachment.  We  think  the  assignee  acted  properly  in  filing  the  inter- 
vening petition  in  this  case.  The  practice  of  filing  such  intervening  pe- 
titions for  the  protection  of  the  rights  of  third  parties  is  expressly  recog- 
nized in  the  case  of  Krippendorf  v.  Hydej  110  U.  8.  276,  4  Sup.  Ct.  Rep. 
27;  also  in  the  case  of  OumM  v.  Pitkin,  118  U.  S.  645, 6  Sup.  Ct.  Rep. 
616;  and  in  the  last-named  case,  (8  Sup.  Ct.  Rep.  379,)  when  it  came 
up  for  final  hearing  in  the  supreme  court  of  the  United  States,  the  prac- 
tice was  again  approved;  so  that  it  must  be  conceded  that  the  assignee 
has  a  right  to  file  an  intervening  petition  of  any  sort  deemed  necessary 
for  the  protection  of  his  interest  and  the  trust  he  represents.  But  we 
think  it  very  clear  that  the  property  when  levied  upon  under  the  writ  of 
attachment  issued  by  this  court  (although  the  property  was  then  in  the 
possession  of  the  assignee)  was  not  in  the  custody  of  the  law,  and  that 
the  motion  to  quash  the  attachment  must  therefore  be  overruled.  It  has 
never  been  the  rule  in  this  state  that  property  held  by  an  assignee  is  in 
the  custody  of  the  law  in  such  sense  as  to  exempt  it  from  seizure  under 
a  writ  of  attachment  issued  against  the  assignor.  One  of  the  recognized 
methods  in  this  state  of  testing  the  validity  of  a  voluntary  assignment  is 
to  sue  out  an  attachment  against  the  assignor,  and  levy  upon  the  assigned 
effects.  In  the  case  of  Wise  v.  Wimer,  23  Mo.  238;  Pinneo  v.  Hart,  30 
Mo.  561,  and  in  the  case  of  State  v.  Keder^  49  Mo.  548,  and  in  some 
other  eases  which  I  do  not  recall,  creditors  sued  out  attachments  against 
the  assignors  and  caused  the  same  to  be  levied  upon  the  assigned  efiects 
in  the  hands  of  the  assignees.  In  those  cases  it  was  held  that  the  title  of 
the  assignee  would  prevail  over  that  of  the  attaching  creditor,  unless  it 
was  shown  that  both  the  assignor  and  the  assignee  had  participated  in  a 
scheme  to  defraud  the  creditors  of  the  assignor.  Some  discussion  was 
had  in  one  of  the  cases  as  to  the  character  of  the  fraud  on  the  part  of  Uie 
assignee  that  would  suffice  to  destroy  his  title  under  the  assignment,  and 
it  was  held,  in  effect,  that  the  assignee  must  actively  participate  in  some 
scheme  to  defraud,  concocted  by  the  assignee/ in  order  to  impair  his 
title.  But  it  was  not  denied  in  any  of  the  cases  that  a  creditor  of  the 
assignor,  if  he  choose  to  take  the  risk,  might  test  the  validity  of  the  as* 
signment  by  suing  out  an  attachment,  and  causing  the  same  to  be  levied 
on  the  assigned  effects  in  the  hands  of  the  assignee.  Now,  as  such  prao- 
tice  is  sanctioned  by  the  state  courts,  and  as  property  held  by  an  as- 
signee is  not  there  r^arded  as  being  in  the  custody  of  the  court  so  as  to 
preclude  a  creditor  of  the  assignor  from  attaching  it  if  he  sees  fit,  it  fol- 
lows that  we  must  accord  to  a  non-resident  creditor  suing  in  this  court 
the  same  right  to  test  the  validity  of  an  assignment  by  levying  on  the 
assigned  effects  that  would  be  accorded  to  a  creditor  suing  in  the  state 
courts. 

It  is  furthermore  suggested  as  a  reason  why  we  should  release  the  at- 
tached effects  that,  inasmuch  as  the  marshal  has  levied  on  the  property, 
the  assignee  is  deprived  of  the  right  to  reclaim  the  property  in  $peeie  by 
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a  writ  of  replevin,  as  he  might  do  if  the  property  had  heen  seized  hy  the 
sheriff  of  the  city  of  St.  Louis,  under  process  emanating  from  a  state 
court. 

It  is  furthermore  urged  that  the  assignee  desires  to  regain  possession 
of  the  property  for  the  purposes  of  the  assignment,  and  that  he  ought  to 
have  the  privilege  of  reclaiming  the  property  by  some  form  of  proceed- 
ing, and  that  he  should  not  be  left  to  his  remedy  by  a  suit  against  the 
marshal  for  a  wrongful  levy.  We  have  given  attention  to  this  plea,  and 
we  must  concede  that,  according  to  the  authorities  cited,  the  property 
in  question  cannot  be  replevied  from  the  marshal  under  a  writ  emanat- 
ing from  the  state  court.  It  was  so  held  in  Ooveli  v.  Heyvian,  111  U.  S. 
176,  4  Sup.  Ct.  Rep.  355,  and  in  several  other  cases;  and  that  is  clearly 
the  law.  But  we  conceive  that,  while  it  is  true  that  replevin  will  not  lie 
against  the  marshal  in  the  courts  of  the  state,  yet  that  the  assignee  may 
file  an  intervening  petition  in  this  case,  setting  up  his  claim  to  the  prop- 
erty; and  that  under  such  a  petition  an  issue  may  be  framed,  and  tried 
here,  and  his  right  to  the  property  be  determined  as  effectually  in  this 
case  as  by  a  suit  in  replevin  brought  in  the  state  court  or  in  the  federal 
court.  In  a  very  late  case  decided  by  the  supreme  court  of  the  United 
States,  (the  case  before  referred  to  of  Gvmbd  v.  Pilldn,  8  Sup.  Ct.  Rep. 
379,)  we  understand  that  the  right  to  intervene  und^r  the  circumstances 
which  now  exist,  is  expressly  recognized.  When  the  marshal  of  this 
court,  under  an  execution  or  attachment,  seizes  property  which  is  claimed 
by  a  third  party,  it  may  often  happen  that  the  claimant  for  some  reason 
desires  a  return  of  the  property  tn  specie,  and  that  his  rights  will  not  be 
fully  secured  by  an  action  at  law  against  the  marshal  for  an  unlawful 
levy.  In  all  such  cases  we  think  he  may  intervene  in  the  suit  in  which 
the  attachment  or  execution  issued,  and  have  his  right  to  the  property 
determined  by  such  intervention.  Inasmuch  as  replevin  will  not  lie 
against  the  marshal,  no  remedy  is  within  reach  of  the  claimant  to  recover 
the  property  itself  other  than  the  one  last  suggested,  and  we  think  that 
the  remedy  by  intervening  petition  filed  in  the  case  is  suggested  and 
fully  approved  in  the  case  last  referred  to  of  Qwmbd  v.  Pitkin. 

In  the  present  case,  therefore,  if  the  assignee  desires  for  any  reason  to 
reclaim  the  property  now  in  the  hands  of  t]be  marshal,  and  does  not  de- 
sire to  prosecute  an  action  against  the  marshal  for  a  wrongful  levy,  we 
will  grant  him  leave  within  five  days  from  this  date  to  file  an  interven- 
ing petition,  setting  up  his  title  to  the  property;  and  under  such  petition 
we  will  frame  an  issue  and  try  his  right  to  the  property,  and  if  it  is  found 
that  he  is  entitled  to  it  as  against  the  attaching  creditor,  we  will  order 
the  marshal  to  turn  the  property  over  to  him  in  specie,  but  in  the  mean 
time,  as  the  sale  of  the  property  is  advertised  for  the  28th  instant,  we 
will  direct  the  marshal  to  postpone  the  sale.  The  motion  to  quash  the 
attachment,  however,  is  overruled. 

BBBWSRy  J.  I  concurs. 
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LoNGDAiiB  Iron  Ck).  v.  Pomebot  Ibov  Co,  etaU 

(OireuU  Court,  B.  D.  Ohio,  W.  D.    March  80, 1888.) 

Husband  Ain>  "Wife— Wife's  Sspabate  Estate— Oobpobations—Stookhold- 

EBS. 

Where  stock  is  entered  on  the  company's  books  by  authority  of  a  director 
in  the  name  of  his  wife,  he  afterwards  voting  and  representing  the  stock,  and 
it  does  not  appear  that  she  authorized  or  subsequently  ratified  his  acts,  or 
received  any  dividends  from,  or  claimed  any  interest  in.  the  stock,  it  is  error 
to  charge  her  separate  estate  with  the  debts  of  the  company  to  the  unount  of 
stock  thus  standing  in  her  name. 

In  Equity.     Exceptions,  to  report  of  special  master. 
Alfred  Yaple  and  E.  A.  Guthrie,  for  complainant. 
Laiorence  Maacwdlj  Jr. ,  for  defendants. 

Jackson,  J.  On  exceptions  by  Lawrence  Maxwell,  administrator  of 
the  estate  of  Julia  A.  Pomeroy,  deceased,  to  the  report  of  the  special 
master,  filed  herein  April  8, 1887,  in  and  by  which  Mrs.  Julia  A.  Pome- 
roy is  found  to  be  a  stockholder  in  said  Pomeroy  Iron  Company,  and 
her  estate  charged  accordingly.  It  appears  from  the  record  and  report 
of  the  master  that  the  Pomeroy  Iron  Company,  a  manufacturing  corpo- 
ration, incorporated  under  the  laws  of  Ohio,  became  insolvent  in  1878, 
and  suspended  business,  leaving  large  debts  outstanding  and  unsatisfied. 
This  indebtedness  having  been  generally  reduced  to  judgments,  and  the 
creditors'  remedies  at  law  against  the  corporation  being  exhausted,  the 
present  bill  was  filed  by  the  complainant  on  behalf  of  itself  and  all  other 
creditors  of  the  company  seeking  to  hold  the  stockholders  individually 
liable  on  their  respective  holdings  of  stock  to  the  extent  necessary  to  pay 
off  the  debts  of  the  corporation,  (stockholders  being  personally  liable,  by 
the  laws  of  Ohio,  in  such  cases,  for  the  amount  of  their  stock,  if  needed 
to  discharge  the  debts  of  the  company.)  A  reference  was  directed  to  a 
special  master  to  report  the  indebtedness  of  the  company,  the  names  of 
its  stockholders,  and  the  several  amounts  of  stock  held  and  owned  by 
them  respectively,  etc.  The  special  master  found  and  reported  that  Mrs. 
Julia  A.  Pomeroy  was  a  stockholder  in  the  company  at  the  date  of  its 
failure  to  the  amount  of  $8,300,  which,  with  interest  to  April  1,  1887, 
made  her  estate  liable  for  the  sum  of  $12,443.07.  To  this  finding  and 
report  of  the  special  master  the  administrator  of  Mrs.  Pomoroy's  estate 
files  exception,  the  general  ground  of  his  exception  being  that  the  proof 
does  not  establish  the  fact,  which  was  disputed  and  controverted,  tlftt 
Mrs.  Pomeroy  was  a  stockholder  as  reported. 

The  evidence  and  report  of  the  master  disclose  the  following  stat^  J^f 
facts.  On  the  stock  ledger  and  transfer  book  of  the  company  there  is  n 
entry  under  date  of  June-27,  1866,  which  purports  to  be  a  transfer 
the  company  to  Mrs.  J.  A.  Pomeroy  of  60  shares  of  its  stock,— -par  valA, 
$6,000.  In  January,  1867,  a  stock  dividend  of  116  per  cent,  was  c  5- 
dared  by  the  company,  making  an  increase  of  67}  shares,  c£  the  no:  i- 
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inal  value  of  $5,750,  to  be  placed  npon  the  stock-books  of  the  company 
to  the  credit  of  Mrs.  J.  A.  Pomeroy.  Tbe  capital  stock  of  the  company 
having  been  increased,  there  was  entered  up  upon  the  stock-book  of  the 
company,  under  date  of  March  8,  1867,  to  Mrs.  J.  A.  Pomeroy,  as  ad- 
ditional stock  due  her  on  said  dividend  and  subscribed  for  by  her,  125 
shares,  ($12,500.)  In  July,  1867,  an  additional  stock  dividend  of  6 
per  cent,  was  dedared,  and  eight  shares  ($800)  of  stock  were  then  en- 
tered to  the  credit  of  Mrs.  Pomeroy  on  the  books  of  the  company,  mak- 
ing a  total  of  183  shares  to  her  credit  upon  the  books  of  the  company  on 
the  12th  July,  1867.  Under  date  of  September  10,  1870,  there  is  an 
entry  on  said  books  showing  that  100  shares  of  the  stock  standing  to 
Mrs.  Pomeroy's  credit  was  transferred  to  Arthur  W.  Pomeroy.  John 
A.  Pomeroy,  the  husband  of  Mrs.  Julia  A.  Pomeroy,  was  a  stockholder 
and  director  in  said  company,  and  it  appears  from  the  evidence  taken 
under  the  reference  that  the  50  shares  of  stock  placed  to  the  credit  of 
Mrs.  J.  A.  Pomeroy  in  June,  1866,  were  transferred  under  the  following 
circumstances:  D.  M.  Sickler,  the  holder  of  said  50  shares,  in  April, 
1866,  sold  the  same  to  the  company.  While  it  held  these  shares,  said 
J.  A.  Pomeroy  bought  them  from  the  company,  paid  for  them  at  his 
store,  and  they  were  thereupon  transferred  upon  its  books  to  J.  A.  Pome- 
roy. Afterwards  the  word  "Mrs."  was  inserted  before  the  name  of  "J. 
A.  Pomeroy,"  so  as  to  make  the  name  stand,  "Mrs.  J.  A.  Pomeroy," 
instead  of  "J.  A.  Pomeroy,"  as  originally  entered.  This  was  done  by 
direction  of  John  A.  Pomeroy,  who  purchased  the  stock,  and  paid  for 
it.  It  does  not  appear  that  Mrs.  Pomeroy  ever  had  any  notice  or  knowl- 
edge of  the  transaction.  The  115  per  cent,  on  this  stock  was  placed  to 
her  credit  without  her  knowledge,  or  any  direction  from  her,  so  far  as 
shown  by  the  evidence.  This  stock  dividend,  and  the  new  subscription 
of  67}  shares,  making  125  shares,  ($12,500,)  were  placed  to  her  credit 
by  the  direction  of  her  husband,  the  said  J.  A.  Pomeroy.  The  100 
shares  of  the  stock  standing  in  Mrs.  Pomeroy's  name,  which  was  trans- 
ferred to  Arthur  W.  Pomeroy,  was  made  at  the  instance  and  by  the  di- 
rection of  said  J.  A.  Pomeroy.  This  transfer  upon  the  stock  transfer 
book  purports  to  have  been  made  by  the  secretary  of  the  company,  Col. 
Cyrus  Grant,  as  attorney  for  Mrs.  J.  A.  Pomeroy.  This  power  of  attor- 
ney is  not  produced.  Col.  Grant  does  not  know  that  it  was  in  fact  exe- 
cuted by  Mrs.  Pomeroy,  or  in  any  way  authorized  by  her.  The  stock 
standing  in  Mrs.  Pomeroy's  name  was  always  voted,  represented,  and 
controlled  by  her  husband,  J.  A.  Pomeroy,  who  directed  the  transfer  of 
100  shares  thereof  in  September,  1870,  to  his  brother,  Arthur  W.  Pome- 
roy. No  proxy  or  proxies  from  Mrs.  Pomeroy  to  her  husband  to  vote 
and  to  represent  the  stock  standing  in  her  name  are  produced*  Proxies 
and  power  of  attorney  to  vote  and  transfer  stock  were  filed  in  the  vaults 
of  the  company,  and  the  secretary  thinks  that  they  can  be  found  there. 
Mrs.  Pomeroy's  signature  was  not  known  to  the  secretary,  and  when  the 
husband  produced  a  proxy  purporting  to  be  signed  by  her,  (if  such  prox- 
ies were  offered,)  that  was  deemed  sufficient  to  authorize  him  to  vote  and 
represent  the  stock  standing  in  her  name.  It  is  not  shown  that  Mrs.  Pome- 
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roy 's  husband  was  her  agent  in  respect  to  these  or  other  transactions.  Nor 
does  it  appear  that  he  had  the. management  of  her  separate  estate,  or  was 
intrusted  with  the  investment  of  her  private  means.  It  does  not  appear 
that  he  had  any  authority  to  take  stock  of  the  company  in  her  name,  or 
that  she  was  ever  informed  that  he  had  done  so.  In  July  or  August, 
1877,  the  book-keeper  of  the  company  called  upon  her  at  her  home,  in 
the  presence  of  her  husband,  with  a  request  to  indorse  notes  of  the  com- 
pany. This  she  declined  to  do,  the  book-keeper  thinks,  though  he  l<« 
not  certain  of  it;  that  he  then  said  to  her  that  her  name  was  on  the  books 
for  $8,000  of  the  stock.  She  neither  admitted  nor  denied  the  statement, 
if  it  was  made,  but  declined  to  indorse  the  notes  of  the  company.  It 
does  not  appear  that  she  ever  accepted  any  dividends  in  cash  or  stock 
from  the  company,  or  exercised  any  control  over  the  stock,  or  asserted 
any  right,  title,  or  interest  in  and  to  the  same.  She  died  since  the  in- 
stitution of  this  suit,  before  her  testimony  was  taken.  Her  administra- 
tor has  found  no  certificates  of  stock  in  the  company  among  her  papers. 
Her  husband,  J.  A.  Pomeroy,  died  insolvent  before  the  institution  of  the 
present  suit. 

Under  these  circumstances,  can  Mrs.  Pomeroy  be  held  as  a  stock- 
holder in  the  company,  and  her  estate  be  subjected  to  the  liability  aris- 
ing from  that  relation?  In  TumbuU  v.  Payaon^  95  U.  S.  418,  it  is  held 
by  the  supreme  court,  that  "  when  the  name  of  an  individual  appears  on 
the  stock-book  of  a  corporation  as  a  stockholder,  the  prima  facie  presump- 
tion is  that  he  is  the  owner  of  the  stock,  in  a  case  where  there  is  nothing 
to  rebut  that  presumption;  and  in  an  action  against  him  as  a  stockholder, 
the  burden  of  proving  that  he  is  not  a  stockholder,  or  of  rebutting  that 
presumption,  is  cast  upon  the  defendant,"  citing  numerous  authorities. 
In  that  case  it  appeared  that  the  defendant  had  signed  a  receipt  for  a 
dividend  on  the  stock  standing  in  his  name,  which  was  of  itself  sufficient 
to  show  acceptance  on  his  part.  But  aside  from  that  circumstance, 
under  the  authority  of  that  decision,  if  nothing  more  appeared  in  the 
case,  then  the  fact  that  Mrs.  Pomeroy's  name  stood  upon  the  books  of 
the  company  as  stockholder,  she  and  her  estate  would  be  liable  as  such. 
But  in  explanation  of  how  her  name  came  to  be  placed  upon  the  books 
of  the  company,  the  secretary  of  ihe  company,  as  the  proper  officer  hav- 
ing the  custody  of  said  books,  has  disclosed  a  state  of  facts  which,  in  the 
opinion  of  the  court,  n^ative  the  prima  facie  presumption  arising  from 
her  name  being  found  upon  the  books  as  a  stockholder.  When  it  was 
developed  that  her  husband  had  placed  her  name  there,  then  it  became 
necessary  to  show  that  she  had  either  authorized  his  action,  or  had  sub- 
sequently ratified  and  adopted  it.  The  evidence  does  not  establish 
either  of  these  facts.  There  is  no  presumption  of  law  or  of  fact  that  J. 
A.  Pomeroy,  the  husband,  was  the  agent  of  his  wife,  invested  with  au- 
thority to  take  stock  in  her  n^me;  and  when  it  was  shown  that  the  stock 
was  taken  or  placed  in  her  name  by  his  authority  or  direction,  it  became 
necessary,  in  order  to  bind  her,  to  assume  that  he  was  authorized  so  to 
act  for  and  on  her  behalf.  This  presumption  cannot  be  indulged. 
There  is  nothing  in  the  relationship  of  the  parties  to  warrant  such  an  in- 
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ference.  In  respect  to  her  separate  estate  now  sought  to  be  botind  by 
the  husband's  acts,  the  wife  must  be  treated  and  stand  upon  the  same 
footing  as  an  entire  stranger.  It  may  be  that  the  husband  and  company 
would  both  be  estopped  from  disputing  Mrs.  Pomeroy's  ownership  of 
the  stock  placed  in  her  name  under  the  circumstances  above  stated,  but 
until  she  does  some  acts  signifying  her  acceptance  of  the  same,  she  is 
not  to  be  regarded  as  the  owner  of  the  stock,  and  subject  to  the  liabili- 
ties thence  arising  in  favor  of  creditors.  The  decision  in  TumbvUv, 
Fayaon^  95  U.  S.  418,  is  distinguishable  from,  and  does  not  control  the 
present  case*  It  would  be  an  unwarrantable  extension  of  the  doctrine 
there  announced  to  apply  it  here.  The  true  principle  applicable  to  the 
facts  of  this  case  is  stated  in  Low.  Tr.  Stocks,  §  81,  note  1,  and  cases 
cited,  as  follows: 

''Although  the  books  of  the  corporation  are  not  conclusive  evidence  of 
title,  yet  they  declare  that  the  persons  whose  names  appear  in  them  do  in  fact 
own  the  stock  as  therein  stated.  Any  one,  therefore,  who  makes  such  state* 
ment,  by  causing  a  record  to  be  made  in  the  books  of  the  corporation,  may  bfv 
estopped  to  deny  that  the  statement  is  true,  if  the  denial  would  injure  a  per 
son  who  has  been  misled  by  the  record  In  the  books.  A  false  representation 
of  this  kind  is  made  by  any  one  who  allows  his  name  to  be  entered  on  the 
books  for  stock  that  does  not  belong  to  him,  or  by  one  who  causes  another 
person  to  be  recorded  as  the  owner  of  stock  which  belongs  in  fact  to  himself. 
In  those  cases  the  entry  on  the  books  has  no  effect  in  the  actual  passing  of  the 
legal  title,  but  on  account  of  the  misconduct  of  the  person  who  makes  the 
false  record,  an  estoppel  arises  in  favor  of  the  injured  party,Vho  may  avail 
himself  of  it  or  not,  at  his  option.  The  party  injured  Is  not  bound  by  the 
statement  in  the  books,  but  he  has  a  right  to  insist  that  the  person  who 
caused  the  entries  to  be  made  shall  not  be  heard  to  say  that  they  are  wrong. 
It  is,  of  course,  essential  that  the  false  entry  should  have  been  made  with  the 
consent  of  the  person  against  whom  estoppel  avails;  for  it  is  clear  that  an  en- 
try in  the  books  can  create  no  right  against  a  person  who  never  knew  that  the 
entry  was  made." 

Taken  as  a  whole,  the  evidence  in  this  case  is  not  sufficient  to  sustain 
the  finding  that  Mrs.  Julia  A.  Pomeroy  was  a  stockholder  in  the  Pome- 
roy  Iron  Company,  as  reported  by  the  special  master.  The  exception 
of  her  administrator  to  the  report  is  sustained,  and  a  decree  may  be  en- 
tered discharging  her  estate  from  liability  on  that  account,  and  dismiss- 
ing the  bill  as  to  her  administrator  with  costs.  In  all  other  respects  the 
report  of  the  special  master  is  confirmed,  and  proper  decree  will  be 
made  in  the  case  for  collection  of  the  amounts  reported  as  due  from  the 
several  stockholders,  and  for  distribution  of  the  same  among  the  cred- 
itors of  the  company,  whose  claims  have  been  allowed.  The  counsel  for 
complainant  will  be  allowed  a  reasonable  and  proper  fee  for  representing 
the  interests  and  asserting  the  rights  of  the  parties  entitled  to  the  funds 
to  be  collected,  and  a  reference  is  directed  to  the  special  master  to  ascer- 
tain and  report  upon  such  allowance. 
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Bolts  H  ci.  v.  Eagov. 
(OkwU  Oovrt,  E.  D.  Mwouri,  B.  D.    April  0.  1888.) 

ATTACHMBHT— IkTKRVBHTION— PLBAJpnrO— JUDOMKHT  BT  DEFAULT, 

Where  property  in  the  possession  of  an  assignee  ander  the  Missouri  statutes 
for  the  benefit  of  creditors  has  been  seized  on  a  writ  of  attachment  iasning 
from  the  federal  court  in  a  suit  against  the  assignor,  the  petition  of  interven- 
tion, filed  by  leave  of  court  in  the  attachment  suit,  by  the  assignee  claiming 
the  restoration  of  the  property,  is  not  a  statutory  interplea  under  the  Missoun 
statutes;  and  the  failure  of  the  plaintiff  in  the  attachment  suit  to  answer  the 
petition,  the  attaching  ofllcer  having  duly  filed  hia  answer,  will  not  entitle  de- 
fendant to  a  Judgment  by  default. 

In  Equity.     Intervention  in  attachment.     On  motion  for  judgment 
by  default. 

Dyer^  Lee  &  EUia^  for  plaintifb. 
Henry  W.  Bond^  for  intervenor. 

Thater,  3.J  (oraUy.)  In  this  case  it  appears  that  Lehman,  assigiiee 
of  Eagon,  intervened  in  the  case,  and  moved  to  quash  an  attachment 
writ  issued  against  Eagon,  which  had  been  levied  on  the  assigned  effects, 
daiming  that  the  goods  were  in  the  custody  of  the  law,  and  not  subject 
to  levy  under  ^an  attachment  or  execution.  This  motion  was  denied 
some  days  since,  for  reasons  then  given,  but  the  oourt  announced  at  the 
time  that,  if  the  assignee  demanded  the  goods  in  specie  for  the  purposes 
of  his  trust,  and  was  unwilling  to  resort  to  his  common-law  or  statutory 
remedy  against  the  marshal  for  a  wrongful  levy,  it  would  entertain  an 
intervening  petition  in  the  case,  on  the  authority  of  Oumb^  v.  Pitkin  ^  8 
Sup.  Ct.  Rep.  879,  (a  case  recently  decided  by  the  supreme  court  of  itie 
United  States,)  and  try  the  question  of  the  marshal's  right  to  make  the 
levy,  and  in  tixe  mean  time  would  direct  him  to  postpone  the  sale  of  the 
property  pendente  Ute^  which  had  then  been  ordered  and  advertised. 
Acting  presumptively  on  this  intimation,  the  assignee  asked  and  obtained 
leave  to  file  an  intervening  petition,  and  at  his  instance  the  sale  of  the 
property  was.  postponed  to  await  the  determination  of  the  marshal's 
right  to  make  the  levy  in  question.  •  In  other  words,  as  the  property 
could  not  be  replevied  from  the  marshal  under  the  rule  which  obtains  in 
the  federal. courts,  the  court  aimed  to  give  the  assignee  the  full  benefit 
efit  of  a  writ  of  replevin  by  means  of  an  intervening  petition  imder  the 
authority  above  cited.  This  right  was  accorded  in  view  of  the  fact  that 
the  assignee  wo\ild  have  had  the  right  to  reclaim  the  property  by  a  wri 
of  replevin,  if  the  seizure  had  been  made  under  process  emanating  £ron 
a  state  coui:t. 

It  is  now  insisted  that  the  interyening  petition  filed  in  porauanoe  o1 
the  leave  so  given  is  a  statutory  interplea  under  the  Missouri  statutes 
and  a  default  is  asked  against  tixe  plaintiffs  in  the  attachment,  becati» 
they  have  not  answered  the  interplea,  although  the  marshal  has  duly  an 
swered  the  intervention  and  asserted  that  he  rightfully  levied  on  thi 
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property.  It  is,  perhaps,  sufiScient  to  say  that,  if  the  claim  interposed 
by  the  assignee,  Lehman,  under  the  circumstanoes  stated,  is  a  statutory 
interplea,  there  was  no  occasion  to  ask  leave  to  file  it,  as  tiie  statute  con* 
fers  tiiat  right  without  leave,  in  this  court  as  well  as  in  the  state  courts, 
in  attachment  cases;  and  in  that  view  there  would  have  been  no  occasion 
for  postponing  the  sale  and  holding  the  property  at  an  expense  to  all 
parties,  as  an  interplea  could  have  been  maintained  as  well  whether  the 
property  was  sold  or  not  sold.  Furthermore,  if  it  is  a  statutory  inter- 
plea, it  is  not  regularly  triable  before  the  return-term  of  the  main  suit, 
to-wit,  in  September  next,  whereas  the  court,  at  the  instance  of  the  a^ 
signee,  has  already  set  the  intervening  petition  for  a  hearing  at  this  term, 
to  the  end  that  the  property  may  be  speedily  restored  to  the  assignee  if 
the  levy  was  wrongfully  made.  For  the  reasons  stated,  I  am  compelled 
to  regard  the  claim  now  on  file  not  as  a  statutory  interplea,  but  as  an  in* 
tervention,  such  as  is  authorized  by  the  case  of  Oumbd  v.  Pitkin^  before 
mentioned.  The  intervening  petition  suggests,  in  effect,  that  the  mar- 
shal has  abused  the  process  of  the  court  by  levying  on  the  proi)erty  of  a 
third  person  not  named  in  the  writ;  and,  inasmuch  as  it  cannot  be  taken 
from  him  by  a  writ  of  replevin,  because  he  holds  under  color  of  l^al 
process,  and  inasmuch  as  the  claimant  desires  the  property  itself,  the 
court  undertakes  to  determine  the  question  of  the  marshal's  right  to  make 
the  seizure  under  an  intervening  petition  filed  in  the  case,  and  in  the  mean 
time  to  withhold  the  property  from  sale,  to  the  end  that  it  may  be  re^ 
stored  in  specie  to  the  true  owner.  The  power  of  the  court  to  entertain 
such  petition,  and  order  the  property  to  be  restored,  if  the  claim  is  sup- 
ported by  proof,  springs  from  i^  right  to  control  its  own  processes,  and 
guard  against  any  abuse  of  the  same,  as  was  held  in  the  case  before 
cited. 

It  goes  without  saying  that  the  marshal  is  the  only  necessary  party  to 
a  proceeding  such  as  I  have  described.  The  attaching  creditors  may,  if 
they  like,  answer  and  defend  the  intervention  in  the  marshal's  name,  If 
he  permits  them  to  do  so.  It  was  perhaps  unnecessary  to  require  any 
formal  answer  to  the  intervening  claim,  but  it  was  thought  best  to  allow 
the  marshal  to  answer  the  intervention,  and  justify  his  action  by  a  plead- 
ing, if  he  saw  fit  to  do  so.  Inasmuch  as  the  claim  is  interposed  in  a 
suit  brought  by  the  attaching  creditors,  there  can  be  very  little  doubt,  I 
apprehend,  that,  whether  they  file  an  answer  or  not,  the  order  finally 
made  wiU  be  binding  on  them;  and  because  it  will  be  binding  on  them, 
they  have  the  right,  no  doubt,  to  anpwer  in  their  own  behalf,  and  to 
be  heard  in  support  of  the  same,  if  they  so  elect.  But  if  they  do  not 
elect  to  answer  in  their  own  name,  the  court  will  not  compel  them  to  do 
BO.  The  marshal  has  assumed  to  levy  on  property  in  the  possession  of 
the  assignee.  The  assignee  insists  that  the  levy  was  wrongfully  made, 
and  that  the  property  should  be  restored.  The  controversy,  therefore,  . 
in  this  proceeding  is  primarily  between  the  marshal  and  the  as8[ignee. 

I  have  examined  all  the  cases  cited  bearing  on  the  question  of  plead- 
ing and  practice  when  a  statutory  interplea  is  filed,  but  for  reasons 
which  are  apparent  from  what  has  been  before  said,  I  consider  t^em  in- 
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applicable  to  the  case  in  hand,  even  if  it  be  conceded  that  they  dedde 
all  that  is  claimed  for  them  by  the  assignee's  counsel.  This  is  a  sum- 
mary proceeding,  calculated  to  restore  the  property  in  specie  to  the  as- 
signee, and  at  once,  if  it  has  been  taken  from  his  possession  by  an  abuse 
of  the  process  of  this  court.  The  motion  for  a  default  against  the  plain- 
tiffs in  the  attachment  is  therefore  overruled. 

I  will  add  that  it  is  suggested  by  counsel  in  the  case  that,  inasmuch 
as  the  marshal  summons  jurors  in  this  court,  it  is  erroneous  to  frame  an 
issue  against  the  marshal  for  trial  before  a  jury  which  he  has  summoned. 
The  attention  of  counsel  is  called  to  the  fact  that  jurors  in  this  court,  as 
in  the  state  court,  are  drawn  by  lot,  and  that,  if  the  assignee  had  brought 
a  suit  of  replevin  against  the  sheriff  of  the  city  of  St.  Louis,  the  case 
would  have  been  tried  before  a  jury  summoned  by  the  sheriff  of  the  city 
in  the  same  manner  that  he  is  compelled  in  this  court  to  try  the  issue 
before  a  jury  summoned  by  the  marshal.  There  is  no  merit  in  that 
suggestion. 


Jones  et  al.  v.  Lamab  et  at. 
(Oireuit  Court,  8.  D,  Georgia.  W,  D.    April-  80, 1888.) 

EZBOUTORS  ASD  AdMINISTRATOBS— ACTIONS  AGAINST— BHiL  FOB  ReNBWAL  09 

MoRTOAQB—JuRiflDicTioN— Parties. 

A.  sold  land  to  B.,  having  given  a  prior  mortgage  to  C.  B.  died.  A.  and 
0.  filed  a  bill  against  the  administratrix  of  B.  to  ** authorize"  her  to  take  up  the 
mortgage,  and  give  a  new  mortgage  therefor.  The  bill  and  answer  were  filed, 
and  the  verdict  and  decree  granting  the  f)rayer  rendered  on  the  same  day. 
The  children  and  heirs  of  B.  were  not  parties  or  represented.  It  did  not  ap- 
pear that  A.  was  unable  to  pay  off  his  mortgage.  MM,  that  the  court  had  no 
jurisdiction  to  authorize  such  a  proceeding,  and  as  to  the  mortgage  in  the 
hands  of  A.,  who  had  become  the  owner  by  assignment,  it  was  null  and  void 
as  to  the  children. 
Bamb— PowsBS  ovBB  Rbal  Estate. 

Under  the  laws  of  Georgia,  realty  descends  directly  to  the  heirs,  subject  to 
be  administered  by  the  legal  representative  for  the  payment  of  debts  of  the 
estate,  and  the  purposes  of  distribution  only. 
Same— Construction  of  Statutes. 

Statutes  giving  administrators  power  over  realty  are  in  derogation  of  the 
common  law.  and  must  be  strictly  construed;  and  the  administratrix  is  not 
the  le&^al  representative  of  the  heirs  when  acting  without  the  scope  of  her 
limited  powers. 
Same—Power  to  Sell  and  Incumber  Real  Estate. 

Under  the  laws  of  Georgia  an  administratrix  is  not  authorized  to  dispose  of 
the  real  estate  of  her  intestate  at  private  sale,  nor  to  create  any  incumbrance 
on  the  estate  by  note,  mortgage,  or  otherwise. 
SAME^EquiTT  Jurisdiction. 

Under  the  laws  of  Georgia,  equity  cannot  interfere  with  the  regular  admin 
istration  of  estates,  except  upon  application  of  the  representative  for  con 
struction  and  direction;  for  marshaling  the  assets;  or  upon  application  o 
any  person  interested  in  the  estate,  where  there  is  danger  of  loss  or  other  In 
Jury  to  his  interest 
Sams. 

In  the  absence  of  statutory  authority  the  equity  courts  of  Georgia  have  n< 
power  to  authorize  an  administratrix  to  incumber  the  estate  of  her  Intestat 
Dy  a  mortgage,  or  to  change  the  priority  and  dignity  of  debts  against  the 
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7.  Same— Authority  to  Coufbomisb. 

The  authorization  of  an  administrator  to  compromise  contested  and  dtiubt- 
fnl  claims  against  the  estate  is  no  warrant  for  illegal  transactions  in  the  pro- 
cess and  result  of  the  settlement 

8.  Samb— Pbbsonal  Liability— Exbcution  of  Nbgotiablb  Pafeb. 

If  an  administratrix  make,  indorse,  or  accept  negotiable  paper,  shi  is,  prima 
faeie,  liable  individually,  even  if  she  signed  as  administratrix,  and  the  estate 
is  not  bound,  and  in  this  case  a  prima  fade  case  is  made  against  her  as  to 
her  individual  interest  which  she  is  called  upon  to  meet 

9.  Mortgages— Payment— Assignment. 

When  a  mortgage  debt  is  paid  by  one  in  equity  bound  to  pay  itVan  assign- 
ment of  it  to  him  upon  payment  operates  as  a  discharge,  and  he  will  not  in  a 
court  of  equity  be  allowed  to  hold  it  as  a  subsisting  incumbrance,  and  such 
court  will  look  through  the  entire  transaction,  and  fix  the  duty  of  payment 
where  it  belongs. 
(SffUabui  by  ^  OourL) 

In  Equity. 

Evartd,  Choate  &  Beaman^  Qeorge  A.  Mercer^  and  Henry  R.  Jackaon^  for 
complainants. 

Lavjton  &  Ounningliamt  Okkholm  ds  Erwin^  and  F.  0.  Du  Bigncn^  for 
defendants. 

Speeb,  J.  Harriet  Cazenove  Jones  and  Frank  Cazenove  Jones,  citizens 
of  New  York,  as  administrators  with  the  will  annexed  of  Gazaway  B. 
Lamar,  have  brought  their  bill  against  Caroline  A.  Lamar,  Eliza  A.  Cun- 
ningham, Jane  C.  Cunningham,  Caro  N.  Du  Bignon,  Georgia  G.  Lamar, 
and  Mary  L.  Lamar,  citizens  of  Georgia,  and  aver  as  follows:  On  the 
14th  of  January,  1861,  Gazaway  B.  Lamar  gave  to  the  Bank  of  the  Re- 
public of  New  York  his  bond  and  mortgage  for  $164,000,  payable  to  him- 
self as  president  of  the  Bank  of  the  Republic.  The  mortgage  created 
a  lien  upon  certain  real  property  then  owned  by  the  mortgagor.  This 
realty  was  situated  in  the  city  of  Savannah,  and  was  known  as  "Lamar's 
Wharves,  Press,  Warehouse,"  etc.  On  the  31st  day  of  December,  1863, 
Gazaway  B.  Lamar  conveyed  to  Charles  A.  L.  Lamar  certain  lands  in 
the  city  of  Savannah,  including  the  property  covered  by  this  mortgage 
to  the  Bank  of  the  Republic,  and  it  is  charged  that  the  purchaser,  Charles 
Lamar,  bought  with  knowledge  of  the  mortgage,  and  remained  in  posses- 
sion of  the  property  until  his  death,  without  satisfying  the  same.  Charles 
Lamar  departed  this  life  April  16, 1865,  intestate,  and  his  widow,  Caro- 
line A.  Lamar,  was  appointed  administratrix  upon  his  estate  the  6th  of 
November,  1865,  and  as  such  administratrix  became  possessed  of  the 
land  covered  by  the  mortgage  to  the  Bank  of  the  Republic,  and  subse- 
quently conveyed  by  Gazaway  B.  Lamar  to  her  intestate.  On  the  10th 
day  of  May,  1866,  the  Bank  of  the  Republic  obtained  a  judgment  of 
foreclosure  of  the  mortgage,  and  on  the  3d  day  of  January,  1867,  thejS. 
fa.  was  issued  thereupon  and  was  levied  upon  the  mortgaged  premises. 
On  the  10th  day  of  January  thereafter,  Mrs.  Lamar,  as  administratrix, 
interposed  a  claim  to  the  land  as  the  property  of  her  husband's  estate. 
While  the  claim  was  pending,  the  Bank  of  the  Republic,  then  the  Na- 
tional Bank  of  the  Republic  of  New  York,  and  Gazaway  B.  Lamar,  as 
parties  complainant,  brought  a  bill  in  equity  against  Caroline  A.  Lamar 
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as  administratrix,  in  the  superior  court  of  Chatham  county,  proposing 
to  compromise  with  the  estate  she  represented  the  mortgage  indebtedness 
of  Gazaway  B.  Lamar  to  the  Bank  of  the  Republic,  which  constituted  a 
lien  upon  the  lands  bought  by  G.  A.  L.  Lamar  from  Gazaway  B.  Lamar. 
This  bill  was  filed  March  6,  1868.  The  bill  here  on  trial  allies  that 
the  answer  of  the  administratrix  to  the  bill  in  Chatham  superior  court 
was  sworn  to  March  6,  1868,  and  was  duly  filed;  that  the  issues  raised 
were  submitted  to  a  jury,  and  that  the  jury  found  that  Charles  A.  L. 
Lamar  received  the  deeds  to  the  land  with  full  notice  of  the  previous 
mortgage  of  Gazaway  B.  I^mar  to  the  Bank  of  the  Republic;  and  that 
the  lands  were  liable  upon  that  mortgage  for  $82,000,  with  interest  from 
January  14,  1861,  and  costs;  and  that  it  would  be  to  the  benefit  of  the 
estate  to  compound  the  indebtedness  by  the  payment  of  $80,000,  with 
interest  from  February  21, 1868,  and  to  secure  the  same  to  the  National 
Bank  of  the  Republic  of  New  York  by  the  execution  of  the  mortgage  now 
sought  to  be  enforced.  On  March  6,  1868,  a  decree  was  entered  upon 
the  verdict,  which  provided  that  Caroline  A.  Lamar,  as  administratrix, 
should  execute  and  deliver  a  bond  and  mortgage  for  $80,000  to  the  Bank 
of  the  Republic,  and  upon  the  delivery  of  such  new  bond  and  mortgage 
the  old  bond  and  mortgage  should  be  delivered  up  to  be  canceled.  She 
did  this  as  directed,  and  on  the  17th  day  of  March,  1868,  executed  and 
delivered  to  the  National  Bank  of  the  Republic  of  New  York  a  bond 
and  mortgage  for  $160,000,  conditioned  for  the  payment  of  $80,000, 
with  interest  firom  February  21, 1868;  the  principal  to  be  paid  in  equal 
annual  installments  of  $8,000  each.  The  mortgage  embraced  the  lots  and 
wharves  in  the  city  of  Savannah,  bounded  on  the  north  by  the  Savan- 
nah river,  east  by  the  lot  of  the  Hydraulic  Cotton-Press,  south  by  a  street, 
and  west  by  Willinik's  lot,  and  also  the  lots  lying  south  of  the  same  and 
having  eastern  boundary,  and  all  those  lands  lying  east  and  south  of  the 
same,  containing  76  acres,  more  or  less,  except  a  certain  flour-mill,  and 
the  lot  on  which  it  is  erected.  A  copy  of  the  bond  and  mortgage  is  at- 
tached. Upon  the  execution  and  delivery  of  the  new  bond  and  mortgage, 
the  old  bond  and  mortgage  were  surrendered  by  the  said  Bank  of  the  Re- 
public of  New  York,  and  the  new  bond  and  mortgage  were  duly  placed 
upon  record  in  the  county  of  Chatham.  The  bill  does  not  state  to  whom 
the  old  bond  and  mortgage  were  surrendered. 

The  bill  now  at  issue  further  alleges  that  on  the  7th  day  of  May,  1874,  the 
new  bond  and  mortgage  were,  for  value  received,  duly  assigned  to  Gaza- 
way B.  Lamar,  which  assignment  is  also  of  record  in  Chatham  county ,  and 
a  copy  of  which  is  attached.  Gazaway  B.  Lamar  continued  owner,  it  is  al- 
leged in  his  own  right,  of  the  bond  and  mortgage  up  to  the  time  of  his 
death,  which  occurred  in  the  city  and  state  of  New  York  on  the  5th  day 
of  October,  1874.  He  died  testate,  and  the  complainants  were  appointed 
administrators  with  the  will  annexed.  By  virtue  of  this  administration 
they  acquired  possession  of  the  bond  and  mortgage,  and  became  charged 
with  the  duty  of  collecting  the  same.  On  the  7tb  day  of  September, 
1881,  CaroKne  A.  Lamar,  as  administratrix,  sold  13.77  acres  of  the  land 
covered  by  the  mortgage,  and  received  therefor  the  price  of  $13,770,  and 
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on  the  17th  of  September  thereafter,  sold  three  acres  and  a  fraction,  and 
received  $5,000,  making  the  sum  of  $18,770.  This  was  done  by  au- 
thority of  the  Ordinary  of  Chatham  county.  The  administratrix  has 
never  paid  or  accounted  for  any  portion  of  the  proceeds  of  these  sales. 
On  the  5ih  day  of  July,  1882,  Caroline  A.  Lamar,  as  administratrix,  pe- 
titioned the  ordinary  of  Chatham  county  for  a  discharge  from  her  trust, 
upon  the  ground  that  she  had  fully  and  faithfully  administered  said  es- 
tate up  to  the  final  settlement;  and  on  the  10th  day  of  January,  1883, 
was  discharged,  the  bond  and  mortgage  remaining  unpaid.  Pending 
the  dischaige,  on  the  27th  day  of  July,  1882,  the  heirs  and  distributees 
of  the  estate  of  Charles  A.  L.  Lamar,  who  are  the  parties  defendant  to 
this  bill,  entered  into  a  family  arrangement,  and  agreed  with  each  other 
that  the  estate  should  be  kept  together  undivided,  to  be  held  by  them 
as  tenants  in  common,  each  heir  to  own  her  undivided  portion, — that 
is  to  say,  the  widow,  Caroline  A.  Lamar,  one  undivided  one-fifth  inter- 
est of  the  whole,  and  each  child  one  undivided  part  of  the  remaining 
four-fifths,  all  of  which  will  more  fully  appear  by  reference  to  the  agree- 
ment, a  copy  of  which  is  attached. 

The  complainants  aver  that  they  were  residents  of  New  York,  and  had 
no  knowledge  of  the  discharge  of  the  administratrix  or  the  family  agree- 
ment,  and  they  protest  that  they  should  have  no  effect  on  complainantd' 
rights,  as  the  representatives  of  the  estate  of  Gazaway  B.  Lamar;  that 
Caroline  A.  Lamar  is  accountable  to  them  for  the  proceeds  of  the  mort- 
gaged land  that  went  into  her  hands;  and  that,  if  she  distributed  the 
proceeds  to  the  heirs  at  law,  each  one  is  accountable  for  the  proportion 
of  said  proceeds  so  received,  and  if  the  lands  should  fail  to  produce  a 
sufficient  amount  to  satisfy  the  demand,  attorney's  fees,  commissions, 
charges,  and  costs,  that  the  several  parties  defendant  will  be  liable  and 
bound  to  contribute  from  the  assets  and  property  of  the  estate  received 
by  them,  outside  of  the  property  covered  by  the  mortgage,  sufficient  sums 
and  amounts  to  pay  off  any  deficiency,  and  to  make  good  the  entire 
amount  due  on  the  bond  and  mortgage.  That  amount  is  the  principal 
sum  of  $64,019.88,  besides  interest.  The  prayer  is  for  the  foreclosure 
of  the  mortgage,  and  that  the  lands  be  subjected  to  the  lien  thereof,  and 
that  Caroline  A.  Lamar  be  held  tQ  account  for  the  proceeds  of  all  the 
lands  embraced  in  said  mortgage,  and  that  the  other  defendants,  to-wit, 
Elizabeth  A.  Cunningham,  Jane  C.  Cunningham,  Caro  N.  Du  Bignon, 
Georgia  G.  Lamar,  and  Mary  S.  Lamar,  may  be  held  to  account  for  any 
portion  of  the  proceeds  paid  to  or  received  by  them;  and  that  they  may 
be  compelled  to  contribute  such  sums  as  may  be  necessary  to  supply  any 
deficiency  after  sale  on  foreclosure,  and  to  pay  the  full  amount  due  on 
the  bond  and  mortgage;  that  after  the  sale  of  the  mortgaged  premises 
execution  may  issue  for  the  collection  of  any  balance,  and  for  general 

relief.     The  bill  waives  discovery.     On  the day  of  February, 

1888,  the  cause  came  on  for  final  hearing.  Plaintiff  introduced  the  let- 
ters of  administration  of  the  complainant,  and  tendered  the  bond  and 
mortgage  pf  Caroline  A.  Lainar,  as  administratrix,  sought  to  be  fore- 
closed.    This  was  objected  to  upon  tJie  ground  that  the  administratrix 
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had  DO  authority  to  create  a  lieD  of  this  character  upoD  the  estate  in  her 
hands.  In  reply  to  this  objection  the  complainants  offered  a  certified 
copy  of  the  bill  filed  in  the  superior  court  of  Chatham  county,  Ga.,  and 
the  decree  rendered  thereon,  heretofore  referred  to.  The  bill  was  brought 
by  the  National  Bank  of  the  Republic  and  Gazaway  B.  Lamar  against 
Caroline  Lamar,  as  administratrix  of  Charles  A.  L.  Lamar.  It  ^eges 
the  facts  with  reference  to  the  execution  by  Gazaway  B.  Lamar  of  the 
original  mortgage  to  the  Bank  of  the  Republic,  substantially  as  herein- 
before set  forth;  the  foreclosure,  attempted  sale,  and  interposition  of 
claim  by  the  administratrix.  It  further  alleged  that  the  lien  of  the  Nar 
tional  Bank  of  the  Republic  was  valid  against  the  property,  and  that, 
while  Caroline  A.  Ijamar  interposed  her  claim  .to  the  mortgaged  property 
under  a  deed  of  warranty  from  Gazaway  B.  Lamar  to  her  intestate, 
Charles  A.  L.  Lamar,  that  Charles  A.  L.  Lamar  had  distinct  notice  of 
the  existence  of  the  mortgage,  and  accepted  the  conveyance  with  the  in* 
cumbrance  upon  the  property.  The  bill  further  alleged  that  "in  a  spirit 
of  fairness  and  conciliation  they  [complainants]  have  proposed  to  the 
said  Caroline  A.  Lamar,  administratrix,  etc.,  to  discharge  said  estate 
and  the  mortgaged  property  from  any  other  daim  of  the  National  Bank 
of  the  Republic,  on  the  payment  by  the  administratrix  of  the  sum  of 
$80,000,  or  when  such  sum  should  be  secured  by  bond  and  mortgage 
on  the  real  estate  and  improvements  hereinbefore  described,  and  on 
all  the  lands  formerly  owned  by  Gazaway  B.  Lamar,  and  by  him  con- 
veyed to  Charles  A.  L.  Lamar"  by  the  deed  of  warranty  aforesaid.  And, 
further,  the  bill  of  1868  continued:  "G.  B.  Lamar  has  offered,  and  does 
now  offer,  to  said  administratrix  that  when  said  sum  of  $80,000  is  paid, 
or  secured  to  be  paid,  out  of  the  said  estate  of  C.  A.  L.  Lamar,  so  that 
said  sum  of  $80,000  can  be  credited  on  the  bond  of  the  said  G.  B. 
Lamar  to  the  National  Bank  of  the  Republic,  the  estate  of  C.  A.  L.  La- 
mar shall  be  credited  with  the  said  sum  of  $80,000,  on  account  of  any 
claims  of  the  said  G.  B.  Lamar  against  said  estate  of  C.  A.  L.  Lamar, 
which  your  orator,  G.  B.  Lamar,  proposes,  that  the  said  mortgaged  prop- 
erty hereinbefore  described,  together  with  the  other  lands  to  be  also 
mortgaged,  shall  be  thenceforth  discharged  and  free  from  the  payment 
of  any  claims  whatever,  present  or  future,  of  the  said  G.  B.  Lamar,  and 
also  from  any  judgments  that  may  hereafter  be  obtained  by  the  said  G. 
B.  Lamar  against  said  estate."  The  bill  recites  that  Mrs.  Lamar,  as  ad- 
ministratrix, refused  and  declined  to  comply  with  this  "reasonable  re- 
quest and  offer,"  "at  times  pretending  that  although  the  proposition  made 
by  your  orators  to  release  the  property  of  the  said  estate  of  C.  A.  L.  La- 
mar, on  the  terms  hereinbefore  set  forth,  was  fair  and  befieficial  to  said 
estate,  yet  the  said  Caroline  A.  Lamar,  as  such  administratrix,  has  no 
authority  to  accede  to  the  same,  and  to  bind  said  estate  by  executing  a 
bond  and  mortgage  as  in  the  manner  aforesaid."  The  bill  charges  that 
she  did  have  authority  to  "compound  said  claim,"  and  to  execute  the 
bond  and  mortgage.  The  prayer  of  the  bill  is  that  Mrs.  Lamar  may 
full,  true,  direct,  and  perfect  answers  make  to  all  and  singular  the  mat- 
ters and  things  stated;  that  the  mortgaged  property  may  be  decreed  sub- 
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ject  to  the  debt  due  to  the  National  Bank  of  the  Bepublic;  and  that  the 
said  Caroline  A.  Lamar  may  be  authorized  and  empowered  by  the  order 
and  decree  of  this  honorable  court  to  execute  a  bond  with  a  mortgage 
on  the  wharves  and  press  and  warehouse  and  appurtenances,  which  shall 
bind  said  estate  to  the  National  Bank  of  the  Republic;  and  that  com- 
plainants may  have  such  further  release  in  the  premises  as  the  nature  of 
the  case  may  require.  The  bill  is  signed  by  the  solicitors  for  the  com- 
plainants. It  does  not  appear  to  be  sworn  to.  To  this  bill  Mrs.  Lamar, 
as  administratrix,  filed  an  answer  in  which  she  '^admits  the  proposition 
for  compromise  on  the  part  of  the  complainants,  as  set  forth  in  the  bill." 
She  does  not  expressly  admit  in  her  answer  that  Charles  A.  L.  Lamar 
was  indebted  to  Gazaway  B.  Lamar. 

The  verdict  of  the  special  jury  in  the  state  court  finds  that  Charles  A. 
L.  Lamar  received  the  original  conveyance  from  Gazaway  B.  Lamar  with 
full  notice  of  the  previous  mortgage;  and  further  finds  that  the  amomit 
for  which  the  eaid  property  is  liable  under  the  said  mortgage  is  $82,000, 
with  interest  from  the  14th  day  of  January,  1861 ;  and  the  foreclosure  of 
said  mortgage;  and  that  it  will  be  for  the  benefit  of  the  said  Charles  A. 
L.  Lamar  that  the  said  debt  be  compounded  by  the  payment  by  said  es- 
tate of  the  sum  of  $80,000,  with  interest  from  the  21st  day  of  February, 
1868,  or  the  securing  of  the  same  to  the  said  National  Bank  of  the  Re- 
public by  bond  and  mortgage,  as  suggested  in  the  said  bill  of  complaint, 
and  upon  the  terms  and  conditions  therein  set  forth.  The  decree  there- 
upon ordered  that  Caroline  A.  Lamar,  as  administratrix,  is  authorized  to 
compound  the  amount  due  to  the  said  National  Bank  of  the  Republic  on 
the  mortgage  referred  to,  by  making  and  delivering  to  the  said  National 
Bank  of  the  Republic,  as  administratrix  as  aforesaid,  the  bond  for  the 
penal  sum  of  $160,000,  conditioned  to  be  void  upon  the  payment  of  the 
sum  of  $80,000,  with  interest  from  the  21st  day  of  February,  1868,  and 
specified  the  manner  in  which  the  payment  should  be  made;  and  the  said 
mortgage  shall  have  and  constitute  a  valid  lien  upon  said  property.  And 
it  is  further  ordered,  adjudged,  and  decreed  that  the  said  National  Bank 
of  the  Republic  shall,  upon  the  making  and  delivering  of  the  said  bond 
and  mortgage,  deliver  up  to  the  said  Caroline  A.  Lamar,  as  administra- 
trix as  aforesaid,  to  be  canceled,  the  mortgage  of  the  said  Gazaway  B. 
Lamar  to  the  said  National  Bank  of  the  Republic,  mentioned  in  the  said 
bill  of  complaint;  and  she  shall  also  return  to  the  office  of  the  clerk 
of  this  court  the  execution  taken  out  in  pursuance  of  the  foredosui-e 
of  that  mortgage,  and  there  to  remain  forever  inoperative,  and  of 
no  efiect;  and  shall  also  give  credit  to  the  said  Gazaway  B.  Lamar  for 
the  said  sum  of  $80,000  as  paid  on  the  said  2l8t  day  of  February,  1868, 
on  the  execution  issued  in  pursuance  of  the  judgment  rendered  against 
him  for  the  debt  which  was  secured  by  his  said  mortgage;  the  said  exe- 
cution to  remain  of  force  for  the  unpaid  residue  of  the  said  debt.  It  is 
further  ordered  and  decreed  that  the  said  Gazaway  B.  Lamar  shall  give 
credit  to  the  estate  of  the  said  Charles  A.  L.  Lamar  for  the  sum  of 
$80,000  paid  on  the  said  21st  day  of  February,  1868,  upon  any  and  all 
claims  he  may  have  or  assert  against  said  estate,  and  that  the  said  prop- 
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erty  mortgaged  by  the  said  Caroline  A.  Lamar ,  administratrix  as  afore- 
said, by  authority  of  this  decree,  shall  be  henceforth  entirdy  released 
from  all  liability  for  any  debt  which  may  hereafter  be  found  due  for  any 
cause  existing  at  or  before  the  date  of  this  decree  from  the  said  estate  to 
the  said  Gazaway  B.  Lamar,  and  that  no  judgment  which  may  hereafter 
be  rendered  in  favour  of  the  said  Gazaway  B.  Lamar  against  said  estate 
upon  any  claim  set  up  by  him  for  any  cause  existing  at  or  before  the 
date  of  this  decree  shall  bind  or  have  any  lien  on  the  said  property. 
This  decree  was  signed  by  W.  B.  Fleming,  Judge,  March  6,  1868.  It 
will  be  observed  that  this  verdict  and  decree  make  no  finding  or  adjudi- 
cation that  any  indebtedness  existed  from  Charles  A.  L.  Lamar  to  Gaza- 
way B.  Lamar  prior  to  the  death  of  Charles  A.  L.  Laniar.  It  will  be 
observed  also  that  the  entire  arrangement  was  consummated  on  the  elev- 
enth day  after  the  bill  was  filed.     It  was  further  offered  in  evidence  that 

Gazaway  B.  Lamar,  on  the day  of ,  1868,  gave  a  credit  by 

an  entry  in  a  book  of  accounts  which  he  kept  of  his  business,  to  the  es- 
tate of  Charles  A.  L.  Lamar.  This  credit  was  for  $80,000,  and  it  stated 
that  it  was  intended  to  be  in  compliance  with  the  decree.  It  was,  how- 
ever, not  given  on  any  account,  and  while  it  was  admissible  per  se,  be- 
cause offered  by  the  plaintiffs,  and  because  it  was  against  Gazawajr  B. 
Lamar's  interest  to  make  it,  and  was  therefore  an  admission,  it  stands 
alone,  and  is  not  a  part  of  a  general  account  against  the  estate  of  C.  A.  L. 
Lamar.  Certain  letters  between  the  parties  were  put  in  evidence;  also 
an  account  for  what  purported  to  be  a  formal  account  of  Gazaway  B. 
Lamar  against  Caroline  A.  Lamar,  as  administratrix  of  C.  A.  L.  Lamar. 
The  amount  and  the  items  of  this  account  are  so  indefinite  that  it  is  im- 
possible to  say  how  much  was  the  demand.  The  books  of  Gazaway  B. 
Lamar  were  tendered  in  evidence,  but  they  were  excluded  by  the  court 
upon  the  ground  that  they  were  not  admissible  as  books  of  account  un- 
der the  laws  of  the  state  of  Georgia  upon  that  subject;  not  being  books 
of  original  entry,  and  otherwise  objectionable. 

When  the  evidence  for  complainants  had  closed,  the  defendants  de- 
murred to  the  same,  and  moved  to  dismiss  the  bill,  upon  the  grounds, 
generally,  as  follows:  That  Gazaway  B.  Lamar  had  sold  the  mort- 
gaged premises  to  Charles  A.  L,  Lamar,  with  warranty  of  title,  and 
was  therefore  bound  to  protect  the  land  against  existing  incumbrances. 
When  it  was  found  that  an  unrecorded  mortgage  had  been  executed 
by  Grazaway  B.  Lamar,  prior  to  the  sale  to  his  son,  and  it  was  sought 
to  enforce  the  same  by  the  mortgagee,  the  National  Bank  of  the  Repub- 
lic, he,  Gazaway  B.  Lamar,  was  in.  equity  bound  to  discharge  the  lien 
of  the  mortgage,  and  free  the  lands  which  he  had  sold,  and  the  title 
which  he  had  warranted.  Mrs.  Caroline  A.  Lamar,  as  administratrix, 
was  compelled  to  execute  the  new  mortgage  now  sought  to  be  enforced, 
in  order  to  save  the  premises  to  the  estate.  Had  Gazaway  B.  Lamar 
done  his  duty  towards  the  estate  this  would  have  been  unneces- 
sary, for  he  was  primarily  bound  to  pay  the  debt  secured  by  the  mort- 
gage; nevertheless,  she  was  compelled  to  give  the  mortgage.  There- 
after, when  Gazaway  B.  Lamar  bought  the  mortgage  for  his  own  pur- 
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pose,  he  did  no  more  than  he  should  have  done  in  the  beginning; 
and  he  cannot  now  be  heard  to  enforce  this  mortgage  against  the  estate 
of  his  son,  C.  A.  L.  Lamar.  The  complainants  reply  to  this  proposi- 
tion by  stating  that  Charles  A.  L.  Lamar  wks  largely  indebted  to  Gaz- 
away  B.  Lamar,  and  that  when  Caroline  A.  Lamar,  as  administratrix, 
executed  the  mortgage  upon  the  property  of  the  estate,  she  was  fully 
recompensed  by  the  credit  of  $80,000  which  (Jazaway  B.  Lamar  gave 
upon  his  accounts  against  Charles  A.  L.  Lamar,  and  by  the  other  prop- 
ositions of  the  bill.  The  estate,  the  complainants  insisted,  was  bound 
to  pay  Gazaway  B.  Lamar  a  large  sum;  how  much,  or  for  what,  does 
not  appear  in  the  evidence.  The  defendants  insist,  in  effect,  that  the 
complainants  are  bound  to  make  out  by  proof  these  demands  against 
the  estate,  and,  having  failed  to  do  so,  the  bill  must  be  dismissed.  The 
fundamental  inquiry  of  the  court  in  the  determination  of  this  weighty 
and  interesting  controversy  has  been  this:  Was  the  decree  of  the  su* 
perior  court  of  Chatham  county  by  which  Caroline  A.  Lamar,  adminis- 
tratrix, was  authorized  to  create  this  incumbrance  upon  the  assets  of  the 
estate  in  her  hands,  within  the  jurisdictional  power  of  a  court  of  equity 
of  the  state  of  Georgia?  A  judgment  of  a  court  without  jurisdiction  of 
the  person  or  the  subject-matter,  or  void  for  any  other  cause,  is  a  nullity, 
and  may  be  so  held  in  any  court  when  it  becomes  material  to  the  inter- 
est of  the  parties  to  consider  it.  Code  Ga.  §  8594.  It  is  insisted  with 
great  earnestness  that  the  superior  court  of  Chatham  county  was  satisfied 
by  the  proofs,  and  the  hearing  before  it,  that  this  arrangement  for  the 
creation  of  complainant's  mortgage  was  for  the  best  interest  of  the  estate; 
that  the  court  here  is  bound  to  presume  a  regular  trial,  on  orderly  and 
legitimate  hearing  and  determination.  Now,  it  is  perfectly  evident 
from  the  entire  transaction  that  it  was  effected  sub  gUentio;  that  no  ev- 
idence was  presented  that  the  estate  of  C.  A.  L.  Lamar  was  indebted  to 
Gazaway  B.  Lamar,  and  the  decree  does  not  mention  any  liability  of  the 
former  to  the  latter.  It  could  not  have  been  a  regular  or  legal  hearing 
where,  as  it  was  insisted,  the  issue  was  made  upon  the  biU  and  answer, 
and  submitted  with  proofs  to  the  jury.  The  bill  was  filed  on  the  6th 
of  March.  With  astonishing  promptitude  the  answer  of  Mrs.  Lamar 
was  filed  on  the  same  day.  On  the  same  day  the  verdict  was  taken. 
On  the  same  day  the  decree  was  signed.  The  whole  proceeding  was  had 
in  term,  and  not  at  chambers,  and  thus  in  24  hours,  by  this  most  un- 
usual and  extraordinary  proceeding,  the  lands  of  this  estate  were  saddled 
with  a  debt  of  $80,000,  and  yet,  under  the  law  and  the  practice  in  equity, 
the  bill  must  have  been  brought  and  pending  for  more  than  six  months 
before  this  decree  could  have  been  legally  taken.  And  in  addition  to 
these  startling  facts  it  appears  from  the  record  that  the  court  was  not  ad- 
vised that  there  were  children  whose  interests  were  being  signed  away, 
and  no  effort  was  made  to  protect  them,  even  by  the  appointment  of  a 
guardian  ad  litem.  Their  names  were  not  mentioned  in  the  proceeding. 
It  was,  then,  one  of  those  consent  proceedings  which  are  sometimes  ad- 
vised by  counsel  because  of  their  entire  confidence  in  tlie  parties  con- 
cerned; and,  there  being  nothing  in  serious  dispute  suggesting  careful 
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investigation,  the  law  k  not  so  diligently  regarded  as  it  should  be.  But 
had  there  been  a  most  earnest  and  careful  controversy  and  investigation, 
still  if  the  chancellor  who  authorized  the  administratrix  to  create  this 
huge  mortgage  upon  the  estate  she  represented  acted  without  jurisdic- 
tion, it  would  be  the  duty  of  this  court,  if  the  interest  of  the  parties  re- 
quired it,  so  to  hold;  and  this  is  not  only  the  statute  law  of  Georgia,  but 
{t  is  well  settled  by  the  most  carefully  considered  decisions  of  the  most 
elevated  tribunals.  In  the  case  of  WUliamfion  v.  Berry,  8  How.  540,  a 
case  in  some  respects  very  similar  to  that  under  consideration,  the  doc- 
trine was  announced  by  the  supreme  court  of  the  United  States  in  this 
language: 

"  We  concur  that  neither  orders  nor  decrees  in  chancery  can  be  reviewed 
MS  a  whole  in  a  collateral  way;  but  it  is  an  equally  well  settled  rule  in  juris- 
prudence that  the  jurisdiction  of  any  court  exercising  authority  over  a  sub- 
iect  may  be  inquired  into  in  every  other  court,  when  the  proceedings  in  the 
former  are  relied  upon,  and  brought  before  the  latter  by  a  party  claiming  the 
beneGt  of  such  proceedings.  The  rule  prevails  whether  the  decree  or  judg- 
ment has  been  fa  a  court  of  admiralty,  chancery,  ecclesiastical  court,  or  court 
of  common  law;  and  whether  the  point  ruled  has  arisen  under  the  laws  of 
nations,  the  practice  in  chancery,  or  the  municipal  laws  of  states." 

Many  years  after  this  case  was  decided  it  was  cited  with  approval;  and 
the  precise  language  here  quoted  was  repeated  as  a  clear  and  satisfactory 
enunciation  of  the  law.  Th(nnp9(m  v.  Whitman^  18  Wall.  468.  This  doc- 
trine has  been  uniformly  adhered  to  by  the  courts  of  the  United  States 
since  1794,  and  its  embodiment  in  the  carefully  worded  statutes  of  Geor- 
gia evinces  not  only  its  certainty,  but  its  importance.  It  is  no  reply  to 
this  proposition  to  refer  to  the  eminence  of  the  tribunal  which  has  exer- 
cised unwarrantable  power.  In  WiUiaTtison  v.  Berry ,  supra,  it  had  been 
the  illustrious  Kent,  then  chancellor  in  the  equity  courts  of  New  York, 
who  had  authorized  a  trustee  to  convey  real  estate  for  the  benefit  of  the 
cestui  que  trusty  but  the  supreme  court  did  not  hesitate  to  declare  null  and 
void  his  action.  So  lofty  a  body  as  the  congress  of  the  United  States  as- 
sumed jurisdiction  by  a  trial  before  its  bar  to  interfere  with  the  rights  of 
a  person,  and  the  courts  (in  KUboum  v.  Thompson,  103  U.  S.  168)  de- 
clared that  in  its  judgment  it  exceeded  its  jurisdiction,  and  held  its  rep- 
resentative responsible  in  damages  for  his  action  carrying  into  effect  the 
wrong.  These  are  extreme  cases,  but  they  show  the  familiarity  and  the 
necessity  of  the  rule  that,  where  a  tribunal  is  without  jurisdiction,  its 
action  is  utterly  void,  and  unavailable  for  any  purpose. 

Now,  did  the  superior  court  of  Chatham  county  have  jurisdiction  to 
grant  the  decree  upon  which  the  complainants  rely?  It  is  well,  perhaps 
again  to  analyze  this  record.  The  parties  to  the  bill  upon  which  the  de 
cree  was  granted  were  the  National  Bank  of  the  Republic  and  Gazawa] 
B.  Lamar,  as  complainants,  and  Caroline  A.  Lamar,  the  administratrix 
of  Charles  A.  L.  Lamar,  as  defendant.  The  statement  of  the  bill  was  tha 
Ga/^way  B.  Lamar  had  sold  to  Charles  A.  L.  Lamar  the  lands  in  contro 
versy ,  and  warranted  their  title,  but  that  Charles  A.  L.  Lamar  had  bough 
with  notice  of  an  unrecorded  mortgage  upon  the  lands,  which  had  beei 
previously  executed  by  Gazaway  B.  Lamar  to  the  Bank  of  the  Republic 
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that  Mrs.  Lamar,  administratrix,  when  this  mortgage  had  been  foreclosed 
and  levied  upon  the  lands,  after  the  death  of  her  husband,  interposed  a 
claim  under  the  deed  of  Oazaway  B.  Lamar;  and  the  bill  further  stated 
that  it  would  be  better  for  the  estate  of  Charles  A.  L.  Lamar  for  the  ad- 
ministratrix to  assume  the  debt  to  the  extent  of  $80,000,  which  Gaza- 
way  B.  Lamar  owed  to  the  Bank  of  the  Republic,  and  which  the  bill 
stated  was  a  lien  upon  the  lands,  and  to  give  the  mortgage  therefor,  upon 
which  complainants  are  now  asking  a  decree  for  foreclosure  here.  In 
consideration  of  this,  Gazaway  B.  Lamar  undertook  to  pay  the  remain- 
der of  his  debt,  and  further,  as  proposed  by  the  terms  of  his  bill,  as 
follows:  '^G.  B.  Lamar  has  offered,  and  does  now  offer,  to  said  adminis- 
tratrix that,  when  said  sum  of  $80,000  is  paid  or  secured  to  be  paid  out 
of  said  estate  of  C.  A.  L.  Lamar,  so  that  said  sum  of  $80,000  can  be 
credited  on  the  bond  of  the  said  6.  B.  Lamar  to  the  National  Bank  of  the 
Bepublic,  the  estate  of  C.  A.  L.  Lamar  shall  be  credited  with  the  said 
sum  of  $80,000  on  account  of  any  claims  of  the  said  G.  B.  Lamar  against 
said  estate  of  said  0.  A.  L.  Lamar,  which  claim  your  orator,  G;  B.  La- 
mar, avers  to  be  much  greater  than  the  said  sum  of  $80,000."  It  is 
proper  to  observe  at  this  point  that  this  is  the  only  specification  of  the 
alleged  claims  of  G.  B.  Lamar  against  the  estate  of  C.  A.  L.  Lamar 
Neither  the  amount  nor  the  items  are  mentioned  in  the  bill  or  the  de 
cree,  and  the  only  other  reference  to  them  to  be  found  is  in  the  follow- 
ing proposition,  also  made  by  Gazaway  B.  Lamar  as  a  consideration  for 
the  execution  of  the  mortgage  by  the  administratrix:  "  And  further,  that 
the  said  mortgaged  property  hereinbefore  described,  together  with  the 
other  land  to  be  also  mortgaged,  shall  be  thenceforth — that  is  to  say,  on 
the  execution  of  the  mortgage  by  Mrs.  Lamar,  administratrix— dis- 
charged and  free  from  the  payment  of  any  claim  whatever,  present  or 
future,  of  the  said  G.  B.  Lamar  against  the  said  estate."  The  charge  of 
the  bill  is  that  Mrs.  Lamar  refused  this  proposition,  notwithstanding  the 
''spirit  of  conciliation  and  fairness  in  which  it  was  made;"  one  of  her 
pretenses,  as  the  bill  said,  being  that  she  has  no  authority  to  compound 
the  claim.  The  complainants,  insisting  that  they  are  without  redress  at 
law,  pray  (1)  that  the  administratrix  may  answer  the  bill;  (2)  that  the 
mortgaged  property  be  decreed  to  be  subject  to  the  debt;  and  (3)  that 
the  administratrix  be  authorized  and  empowered  to  accept  the  compro- 
mise. It  is  difficult  to  understand  the  ground  upon  which  discovery 
was  sought  by  this  bill,  or  what  was  the  discovery  sought.  There  is  lit- 
erally not  an  averment  in  the  bill  upon  which  a  court  of  equity  would 
compel  discovery,  nor  is  it  alleged  that  discovery  is  necessary.  It  is 
difficult  to  perceive  any  legal  reason  why  the  bill  was  filed.  It  cannot 
be  seriously  insisted  that  such  was  its  object.  It  does  not  allege  that 
Gazaway  B.  Lamar  was  insolvent,  nor  that  the  estate  of  0.  A.  L.  Lamar 
was  insolvent.  In  the  absence  of  these  allegations,  why  did  not  Gaza- 
way B.  Lamar  pay  off  the  debt  to  the  Bank  of  the  Republic,  which  he  had 
contracted,  and  which  the  bank  was  seeking  to  enforce,  and  thus  relieve  the 
land  he  had  sold  his  son  from  the  lien  of  the  mortgi^e?  If  he  held  claims 
against  the  estate  of  his  son,  why  did  he  not  present  those  daima  in  the 
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manner  usual  in  the  administration  and  settlement  of  estates?  Mrs.  La- 
mar, as  administratrix,  and  Charles  A.  L.  Lamar,  her  intestate,  were 
neither  of  them  parties  to  the  mortgage  which  the  bill  seeks  to  declare  a 
lien  upon  the  land.  It  was  no  debt  of  the  estate.  It  is  true  that  the 
bill  prayed  that  the  land  of  the  estate  be  decreed  subject  to  this  lien,  but 
that  was  altogether  superfluous,  and  apparently  was  an  attempt  to  give 
jurisdiction  in  equity,  in  plain  violation  pf  the  law  of  the  state.  The 
bill  charged  that  a  proceeding  to  subject  the  land  was  already  pending  in 
a  court  of  law;  that  the  land  has  been  levied  on,  and  a  claim  interposed, 
and  the  court  of  law  having  jurisdiction  of  that  question,  the  court  of 
equity  had  no  power  to  interfere  with  it.  The  Code  of  Georgia,  which 
controls  this  Georgia  case,  is  plain  and  simple  in  its  mandate  upon  that 
topic:  ^^  Where  law  and  equity  have  concurrent  jurisdiction,  the  court 
first  taking  it  will  retain  it,  unless  good  reason  be  shown  to  the  contrary." 
Code  Ga.  §  8096.  This  is  the  statute  law,  and  repeated  decisions  of  tlie 
supreme  court  of  the  state  enforce  its  provisions.  It  is  not  even  pre- 
tended that  there  is  any  reason  to  transfer  this  controversy  frc^m  a  court 
of  law  to  a  court  of  equity,  and  the  ground  of  equity  jurisdiction  is  nar- 
rowed down  to  the  attempt  to  have  the  court  authorize  Mrs.  Lamar,  as 
administratrix,  to  pay  off  a  large  portion  of  the  debt  of  Gazaway  B.  La- 
mar to  the  Bank  of  the  Republic  from  the  estate  of  her  husband,  and  to 
receive  in  lieu  of  the  property  so  conveyed  the  intangible  promise  of 
credit  upon  demands  againsi  the  estate,  which  are  certainly  involved  in 
a  degree  of  uncertainty  and  obscurity  painful  to  the  mind  seeking  an 
equitable  adjustment  of  this  controversy.  It  is  true  that  in  her  answer 
the  administratrix  practically  consents  to  the  exercise  of  this  jurisdic- 
tion, although  she  neither  admits  that  the  estate  is  indebted  to  G.  B» 
Lamar,  nor  that  the  mortgage  is  a  lien  upon  its  lands.  But  a  party  by 
consent,  express  or  implied,  cannot  give  jurisdiction  to  the  court  of  the 
person  or  subject-matter  of  the  suit,  so  far  as  the  rights  of  third  persons 
are  concerned.  Code,  §  3460.  Now,  the  third  persons  whose  interest  it 
is  important  to  consider  are  the  co-defendants  of  the  administratrix  here, 
— the  children  of  hersdf  and  Charles  A.  L.  Lamar.  They  were  not  par- 
ties to  these  extraordinary  proceedings  to  authorize  the  administratrix  to 
incumber  the  lands  of  the  estate.  It  cannot  be  doubted  that  they  were 
necessary  parties,  even  had  the  court  jurisdiction  of  the  subject-matter. 
Now,  it  was  sought  to  convey  the  real  property  of  the  estate  by  this 
mortage;  and  r^ty,  in  Georgia,  descends  directly  to  the  heirs,  subject, 
however,  to  be  administered  by  the  legal  representative  for  the  payment 
of  the  debtsor  the  purposes  of  distribution.  Code,  §  2246.  The  powers 
granted  to  an  administratrix  over  the  lands  are  thus  carefully  guarded. 
She  has  title  sufficient  for  purposes  of  distribution;  she  has  title  suffi- 
cient for  purposes  of  paying  the  debts  of  the  estate,  but  not  the  debts  of 
other  persons.  This  doctrine  is  reiterated  in  section  2483  of  the  Code, 
which  reads:  "Upon  the  death  of  the  owner  of  any  estate  in  realty,  which 
estate  survives  him,  the  title  vests  immediately  in  his  heirs  at  law*  Th< 
title  to  all  other  property  owned  by  him  vesta  in  the  administrator  of  the 
estate  for  the  benefit  of  his  heirs  and  creditors. "  Code,  §  2483 .   It  foUowS; 
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then,  that  the  title  to  their  distributive  shares  of  this  land  vested  in  the 
children  of  Charles  A.  L.  Lamar  eo  instanti  of  the  death  of  their  father; 
and,  since  it  cannot  be  pretended  that  they  are  parties,  they  are  in  no 
sense  affected  by  this  decree,  unless  there  is  merit  in  the  contention  of 
counsel  that  in  this  matter  they  were  so  far  represented  by  the  admin- 
istratrix that  they  are  bound  by  her  action.  As  a  general  rule,  it  is 
true,  as  contended  by  the  complainants'  solicitors,  that  in  a  suit  against 
the  executor  or  administrator  the  legatees  and  heirs  are  not  necessary 
parties.  BeaU  v.  Bhke,  16  6a.  186;  Galv.  Parties,  20.  It  will  be  found, 
however,  that  in  every  case  where  the  administrator  is  held  to  represent 
the  heirs,  with  the  effect  of  defeating:  their  complaints  at  his  action,  or 
their  rights  of  which  he  has  disposed,  it  was  in  some  matter,  or  for  some 
purpose,  where  he  was  in  discharge  of  a  duty  imposed  upon  him  by  the 
law.  In  the  case  just  cited  it  was  an  attempt  to  recover  a  residuary  leg- 
acy;  and  for  the  purpose  of  distribution,  as  already  stated,  the  title  wa» 
in  tiie  executor.  In  Redd  v.  DaviSf  59  6a.  822,  cited  upon  the  same 
point,  there  was  simply  a  proceeding  to  amend  the  judgment  against  the 
executor  as  such,  and  to  subject  property  liable  for  a  debt  of  the  estate, 
and,  as  has  been  said,  the  title  was  in  the  executor  to  pay  debts;  but 
even  here  the  supreme  court  decides  dubttanUy  page  28.  In  Barclay  v. 
Kimaey^  72  6a.  725, — a  case  in  which  the  court  has  unquestionably 
strained  the  doctrine  to  the  last  extremity  of  tension, — it  was  a  ques- 
tion of  the  settlement  of  accounts,  and  the  payment  of  debts  due  by  the 
estate,  the  purpose  for  which  the  title  to  the  land  was  vested  in  the  ad- 
ministrator. In  Dean  v.  ChtUm-Press  Cb.,  64  6a.  670,  the  sale  was  made- 
to  pay  a  debt  and  to  make  distributi(m  required  by  the  will.  This  v^as  a 
question  of  distribution,  and  was  so  held.  In  Andey  v.  Pace,  68  6a.  402, 
tiiere  was  a  petition  for  leave  to  sell  realty  to  pay  debts,  and  for  the  sup- 
port of  the  cestuds  que  trustent.  Besides,  a  guardian  ad  litem  was  appointed 
for  the  minor  children,  who  accepted  the  trust,  and  had  full  knowledge 
of  all  the  facts.  In  Wilkimcm  v.  Toggle,  61  6a.  381,  Chief  Justice  War- 
NER,  in  delivering  the  decision  of  the  court,  held  that  the  land  was  l^ally 
sold  by  the  executor  in  the  due  course  of  administration;  and  this  execu- 
tor was  a  party  to  the  bill,  and  answered  it,  and  admitted  that  there  had 
been  a  legal  and  valid  sale  of  the  land  by  him,  as  such  executor;  and 
that,  being  so,  said  the  chief  justice,  ^'he  represented  the  l^atees  and 
devisees  under  the  will  of  his  testator,  so  far  as  to  l^ally  dispose  of  his 
estate  in  the  due  course  of  the  administration  thereof."  This  comprises 
every  case  on  this  point  cited  upon  the  brief  of  the  learned  solicitor  for 
the  complainant,  and  no  cflse  has  been  found  where  it  has  been  held  that 
the  heirs  at  law  are  divested  of  their  titie  by  a  proceeding  to  which  they 
were  not  parties,  and  where  the  administrator  has  acted  not  only  with- 
out the  sanction  of  the  law,  but  clearly  beyond  the  powers  imposed  for 
his  representative  duties,  unless  the  rights  of  bona  fide  purchasers  have  ac- 
crued. Here  the  persons  seekidg  advantage  by  the  illegal  proceeding 
are  parties  to  it,  and  are,  of  course,  chargeable  with  knowledge  of  all  its 
wrong  and  illegality.  It  is  safe  to  say  in  this  case  that  for  every  pur- 
pose for  which  title  to  realty  is  vested  in  the  administratrix,  no  matter 
v.34F.no.6— 30 
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how  irr^ular  may  have  been  her  action,  the  heirs  are  bound  by  it;  but 
as  to  matters  as  to  which  the  administratrix  had  no  right  in  law  to  act, 
the  heirs  are  not  represented  by  her,  and  not  parties  thereto,  and  can  re- 
pudiate her  action  whenever  it  becomes  necessary  to  do  so. 

Now,  it  is  true  that  administrators  have  authority  to  compromise  all 
contested  or  doubtful  claims  for  or  against  the  estate  or  wards  they  rep- 
resent. Code,  §  2882.  But  the  compromise  must  be  effected  in  a  le^ 
manner.  An  administratrix  would  have  no  power  to  sell  the  land  of 
the  estate  at  private  sale  in  order  to  compromise  a  contested  or  doubtful 
claim  against  it;  nor  would  the  administratrix  have  any  power  to  mort- 
gage the  lands  of  the  estate  for  any  such  purpose;  nor  could  a  court  of 
equity,  under  the  statute  law  of  Georgia,  give  that  power.  She  has  lit- 
erally no  power  to  create  any  incumbrance  on  the  estate  by  note,  mort- 
gage, or  otherwise.  McFarlin  v.  Stinson.  56  6a.  396;  Gaudy  v.  BabbiU, 
Id.  640;  Harmon  v.  McCtdland,  57  Ga.  531;  1  Jones,  Mortg.  §  102.  In 
the  ^rst  case  cited.  Chief  Justice  Warner  declares: 

"It  is  undoubtedly  true  that  the  assets  of  the  estate  of  the  deceased  testator 
are  liable  for  the  payment  of  the  debts  and  obligations  contracted  by  him  in 
his  life-time,  but  it  would  be  a  no^el  and  dangerous  doctrine  to  hold  that  the 
assets  of  a  deceased  testator  could  be  liable  for  the  contracts  made  by  his  ex- 
ecutor after  his  death ;  so  dangerous  to  the  assets  of  deceased  testators  that 
the  law  does  not  allow  it  to  be  done.  An  administrator  or  executor  can  only 
bind  himself  by  his  contract, — he  cannot  bind  the  estates  of  the  deceased; 
therefore,  if  he  make,  indorse,  or  accept  negotiable  paper,  he  will  be  held  per- 
sonally liable,  even  if  he  adds  to  his  own  name  the  name  of  his  office,  signing 
a  note,  for  example,  <A.,  as  Executor  of  B.,'  for  this  would  be  deemed  only  a 
part  Of  his  description,  or  will  be  rejected  as  surplusage.  1  Pars.  Bills  &  N. 
161;  Lovelace  v.  Smitfi,  39  Ga.  130." 

What,  therefore,  the  administratrix  could  not  do  for  herself,  as  such, 
she  may  not  legally  consent  for  the  court  to  do  for  her.  The  court,  like 
the  administratrix,  is  but  the  creature  of  the  law. 

In  Harrison  v.  McCleUandy  57  Ga.  531,  the  administratrix  gave  a  prom- 
issory note,  signed,  '^Mahalable  A.  Edwards,  Administratrix."  She 
was  sued  upon  it  as  an  individual,  and  not  in  her  representative  charac- 
ter, and  she  pleaded  that  it  was  given  for  a  renewal  of  old  notes  made 
by  her  intestate  during  his  life.  The  jury  found  for  the  defendant. 
Error  was  assigned  upon  this  charge  of  the  court: 

'*  If  you  believe  from  the  evidence  that  the  note  sued  on  was  made  and 
signed  by  the  defendant  as  administratrix  upon  the  estate  of  John  F.  Edwards, 
and  for  no  new  consideration,  but  in  lieu  of  certain  other  notes  due  by  her 
intestate  during  his  life-time,  and  payable  before  iTune  1, 1865,  then  she  is  lia- 
ble, if  liable  at  all,  on  such  note,  as  administratrix,  and  there  can  be  no  d 
covery  against  the  defendant  in  her  individual  capacity." 

This  was  held  error.  This  case  seems  precisely  in  point;  the  attitud 
of  the  parties  being  changed.  To  m^e  it  fit  precisely,  suppose  thi 
Mrs.  Lamar  was  sued  individually  upon  this  mortgage,  and  she  pleade 
that  she  signed  the  mortgage  as  administratrix,  in  consideration  of  a  cred: 
of  $80,000  on  other  notes  due  by  her  husband  to  Gazaway  B.  Lamai 
This  case  is  authority  for  holding  that  the  plea  would  be  overruled,  an 
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that  the  estate  would  be  held  harmless,  while  she  would  be  liable  as  an 
individual.  A  reason  for  this  rule  would  exist  in  the  fact  that  had  the 
administratrix  the  power  to  create  mortgages  or  other  debts  of  high  dig- 
nity, she  could  defeat  the  statute  of  Geoigia  which  regulates  the  priority 
and  dignity  of  debts  against  an  estate.  By  creating  a  mortgage  upon  a 
debt  which  was  an  open  account  she  might  often,  to  defeat  all  creditors 
save  one,  favor  one  creditor  at  the  expense  of  another.  There  are  many 
other  obvious  reasons  which  make  the  vigorous  language  of  Chief  Justice 
Wabner  applicable  to  this  clearly  illegal  exercise  of  authority.  The 
mortgage  which  Mrs.  Lamar  executed  was  nothing  more  than  a  payment 
by  her  on  the  debt  of  Gazaway  B.  Lamar, — a  payment  by  the  creation 
of  a  lien  upon  property  which  she  had  no  right  to  incumber  for  that  pur- 
pose, or  for  any  purpose.  In  order  to  authorize  this,  the  court  of  chan- 
cery of  Chatham  county  interfered  with  the  regular  course  of  adminis- 
tration, which  would  have  been  for  Gazaway  B.  Lamar  to  present  his 
claim  against  the  estate,  if  he  had  a  claim,  and  have  it  determined  upon 
its  merits.  To  authorize  her,  then,  to  create  a  mortgage  to  pay  ofif  his 
debt  to  third  persons  upon  the  promise  that  he  would  give  credit  on 
claims  which  he  did  not  present  or  identify,  was  as  distinct  an  interfer- 
ence with  the  r^ular  process  of  administration  as  could  be  well  imagined. 
It  is  in  the  teeth  of  the  plain  provision  of  the  law  of  Georgia:  "Equity 
will  not  interfere  with  the  r^ular  administration  of  estates  except  upon 
the  application  of  the  representative,  either  (1)  for  construction  and  di- 
rection; (2)  for  marshaling  the  assets;  or  (3)  upon  the  application  of 
any  person  interested  in  the  estate,  where  there  is  danger  of  loss  or  other 
Injury  to  his  interest."  Code,  §  3144.  Upon  what  part  of  this  statute  does 
this  bill  have  its  footing?  In  the  first  place,  it  is  not  brought  by  the 
representative,  but  against  her.  It  is  not  for  construction  and  direction, 
nor  for  marshaling  the  assets;  nor  is  it  upon  application  of  any  person 
interested  in  the  estate,  where  there  is  danger  of  loss  or  other  injury  to 
his  interest.  There  is  no  such  allegation,  either  by  Gazaway  B.  Lamar, 
or  by  the  Bank  of  the  Republic,  who  are  the  complainants.  Gazaway  B. 
Lamar,  so  far  from  apprehending  any  loss  to  his  interest,  had  never  pre- 
sented an  account  against  the  estate;  and,  however  great  may  have  been 
his  apprehensions,  he  said  nothing  about  them  in  the  bill  so  as  to  justify 
the  interference  of  a  court  of  equity;  and  this  was  necessary  to  jurisdic- 
tion, if  it  otherwise  had  been  proper  to  take  it.  For  what  equitable 
purpose,  then,  does  this  bill  exist?  It  is  in  violation  of  several  impor- 
tant rules  of  practice  and  principle  in  the  equity  jurisprudence  of  the 
courts  of  the  state  of  Georgia:  (1)  As  we  have  seen,  it  attempts  to  trans- 
fer to  a  court  of  equity  a  controversy  pending  in  the  court  of  law;  (2)  it 
attempts  to  convey,  by  the  execution  of  bond  and  mortgage,  the  realty 
of  persons  who  are  not  parties  to  it,  and  whose  interests  are  not  repre- 
sented by  a  party;  (3)  it  is. an  unlawful  interference  with  the  regular  ad- 
ministration of  the  estate,  in  contravention  of  law,  and  without  excuse; 
(4)  it  is  an  attempt  to  authorize  the  administratrix  to  do  that  which  the 
law  declares  she  may  not  do,  and  which  the  court  had  no  power  to  per- 
mit or  justify.     It  was  conceived  for  an  iU^al  purpose,  and  it  is  like 
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nothing  in  the  heavens  or  the  earth,  or  the  waters  under  the  earth.  Its 
consideration  was  in  part  upon  an  intangible  and  vague  account  against 
her  husband,  which  to  this  moment,  so  fiir  as  the  proceedings  here  indi- 
cate, has  never  been  ascertained,  even  to  the  extent  of  stating  its  items 
or  amount;  and  the  further  consideration  of  a  release  of  the  administra- 
trix from  liability  to  pay  a  debt  which  not  she  or  her  husband,  but  Ga- 
zaway  B.  Lamar,  was  bound  to  pay,  and  which,  so  far  as  this  proceeding 
discloses,  he  was  entirely  competent  to  pay.  The  authorization  of  an 
administrator  to  compromise  contested  and  doubtful  claims  has  no  such 
latitude  as  will  justify  such  a  proceeding;  nor  has  a  court  of  equity  a 
power  to  traflSc  with  the  lands  of  minor  children,  and  disarrange  the 
whole  process  of  administration  to  accommodate  the  necessities  of  a  third 
person,  whose  only  apparent  connection  with  the  estate  was  an  immense 
liability  for  his  breach  of  warranty. 

The  bill  served  simply  to  gloss  over  this  illegal  transaction, — ^to  give  to 
it  the  illusive  sanction  of  to  alleged  decree, — and  it  had  no.  other  possi- 
ble utility*  It  was  perfectly  plain  that  if  Mrs.  Lamar,  as  administratrix, 
had  no  right  in  law  to  mortgage  the  lands  of  the  estate,  the  action  of  the 
couil;  could  not  give  her  the  right.  If  she  had  the  right  to  incumber 
the  land,  the  action  of  the  court  could  not  make  that  right  stronger. 
The  decree,  then,  may  be  considered  as  eliminated  from  the  case.  It  is, 
in  the  language  of  the  law,  "a  mere  nullity."  It  is  true,  however,  that 
had  the  superior  court  of  Chatham  county,  upon  the  averments  of  this 
bill,  the  jurisdiction  to  grant  the  decree  upon  which  plaintiff  relies,  the 
result  of  this  litigation  would  not  be  materially  different.  The  substan- 
tial question  here  is:  Has  Gazaway  B.  Lamar  the  right  to  recover  on 
the  mortgage  executed  by  the  administratrix,  and  upon  which  this  suit 
is  brought?  It  is  certainly  a  matter  of  grave  consequence  that  he  pro- 
posed, in  his  bill,  to  relieve  the  mortgaged  premises  from  all  demands 
of  his,  present  and  future,  if  Mrs.  Lamar  would  execute  the  mortgage; 
and  that  the  decree,  in  pursuance  of  this  proposition,  distinctly  provided 
that  the  land  so  mortgaged  "shall  be  henceforth  entirely  released  from 
all  liability  for  any  debt  which  may  be  hereafter  found  due  for  any  cause 
existing  at  or  before  the  date  of  the  decree  from  the  estate  to  the  said 
Gazaway  B.  Lamar."  But  this  decision  is  not  placed  upon  that  ground. 
It  is  insisted  that  he  has  the  same  right  to  recover  on  this  mortgage  that 
the  Bank  of  the  Republic  would  have  had.  The  court  does  not  so 
understand  the  law.  When  a  mortgage  debt  is  paid  by  one  who  is 
bound  to  pay  it,  an  assignment  of  it  to  him  upon  payment  operates  as  a 
discharge,  and  he  will  not  be  allowed  to  hold  it  as  a  subsisting  incum- 
brance, as  the  payment  was  in  pursuance  of  his  agreement  and  his  duty, 
and  may  be  regarded  as  made  with  the  mortgagor's  money.  1  Jones, 
Mortg.  §864;  Brown  y.  Lapham,  3  Cush.  554;  Wadsuxnihy.  WiUicma,  100 
Mass.  126;  McJdea  v.  DiUayej  17  N.  Y.  80;  FarweU  v.  QoUing,  8  Allen, 
211;  Goidd  v.  Day,  94  U.  S.  413;  1  Jones,  Mortg.  867;  MicHeB  v.  Taum»- 
end,  18  N.  Y.  675;  CoUins  v.  Tmry,  7  Johns.  278;  Byer  v.  G<m,  130 
Mass.  227;  Lappm  v.  GiU,  129  Mass.  349;  2  Devi.  Deeds,  §§  1345,  1346; 
Burnham  v.  Dorr,  72  Me.  198;  2  Pom.  Eq.  Jur.  p.  253,  §  796,  and  note 
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to  254.  Now,  when  Gazaway  B.  Lamar  sold  theae  lands  to  his  son,  this 
mortgage,  which  had  previously  been  made  ty  the  vendor,  and  which 
had  not  been  recorded,  was  in  the  hands  of  the  Bank  of  the  Republic, 
x>f  which  he,  Gazaway  B.  Lamar,  was  the  president.  His  deed  to  his 
son  makes  no  mention  of  the  mortgage,  but,  on  the  contrary,  as  we  have 
seen,  was  an  absolute  deed  of  warranty.  It  is  true  that  he  alleged  his 
«on  bought  with  notice  of  mortgage.  Conceding  this  to  be  true,  it  was 
none  the  less  the  duty  of  Gazaway  B.  Lamar  to  pay  the  amount  due 
upon  it.  Clay  v.  Banks,  71  Ga.  368;  Brown  v.  La^pham,  3  Gush.  554; 
Gouldv.  Day,  94  U.  S.  413.  It  was  his  debt  and  not  his  son's.  Rawle, 
Gov,  par.  88;  Dmn  v.  Whiter  1  Ala.  646;  Harlow  v.  TAormw,  15  Pick. 
70;  Ladd  v.  Nayes,  137  Mass.  151;  Redvme  v.  Brown,  10  Ga.  311;  Leary 
V.  Durham,  4  Ga.  597;  Burk  v.  Biwifc,  64  Ga.  632;  Code,  §  2703;  Refdd 
T.  Woodfolk,  22  How.  826;  Van  Menssdaer  v.  Kearney,  11  How.  321; 
Drury  v.  Improvement  Cb.,  18  Allen,  171;  Bdmont  v.  Gnnan,  22  N.  Y. 
438;  Strmg  v.  Qmverse,  8  Allen,  557;  EttioUv.  SackeU,  108  U.  S.  132,  2 
Sup.  Ct.  Rep.  375;  Datoea  v.  Jackaon,  9  Mass.  490.  After  the  death  of 
his  son,  Charles  A.  L.  Lamar,  and  when  the  mortgage  was  levied  upon 
the  land,  it  was  still  the  duty  of  Gazaway  B.  Lamar  to  pay  it,  or,  if  not, 
to  respond  upon  his  covenant  of  warranty  to  the  estate.  Suppose  it  be 
•conceded,  however,  that  he  could  not  pay  it, — and  there  is  no  allegation 
in  the  bill  that  would  justify  this  conclusion,  and  that  Mrs.  Lamar  was 
•compelled  to  pay  it,  in  order  to  preserve  the  corpus  of  the  estate, — Gaza- 
way B.  Lamar  was  still  bound  to  recompense  her.  She  did  pay  a  large 
part  of  it  by  the  execution  of  the  new  mortgage  to  the  Bank  of  the  Re- 
public, and  by  subsequent  payments  thereon;  and  when  Gazaway  B. 
Lamar  subsequently,  had  that  mortgage  assigned  by  the  bank  to  him,  he 
•did  nothing  more  than  he  ought  to  have  done  in  the  beginning  towards 
the  estate  of  his  son;  and  when,  through  his  administrators,  he  now 
Beeks  to  enforce  the  mortgage  against  the  lands  of  his  son,  he  is  met  by 
the  conclusive  proposition  that  as  he  was  bound  to  pay  it  in  the  first  in- 
stance, when  he  took  an  assignment  of  it  to  himself,  it  was  discharged. 
It  is  insisted  that  he  was  no  party  to  the  last  mortgage  sued  on,  and 
therefore  he  had  the  right  to  purchase  it.  The  court  will,  however,  look 
dear  through  the  transaction,  and  locate  the  original  equity  depending 
upon  his  liabUity  upon  the  first  mortgage,  for  which  this  is  merely  the 
substitute.  But  it  is  insisted  that  G.  B.  Lamar  had  large  claims  against 
the  estate  of  C.  A.  L.  Lamar,  which  amounted  to  more  than  the  liability 
tipon  his  deed  of  warranty.  This  may  and  may  not  be  true;  the  court 
has  not  been  informed  by  any  legal  evidence  upon  that  subject.  It  does 
not  appear  what  was  the  amount  of  these  claims,  what  was  their  consid- 
-eration,  or  that  they  were  binding  upon  the  estate.  Certainly  there  was 
no  claim  which  would  authorize  a  court  of  equity  to  direct  the  adminis- 
tratrix to  execute  a  mortgage  for  the  benefit  of  Gazaway  B.  Lamar;  and, 
if  his  claims  against  the  estate  are  ever  so  valid,  they  must  rest  upon 
their  merit  and  their  dignity.  Were  this  transaction  permissible,  the  re- 
43ult  may  be  that  the  open  accounts  of  Gazaway  B.  Lamar  have  been  trans- 
formed into  a  mortgage  upon  the  lands  belonging  to  the  heirs,  and  thus 
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the  regular  process  of  administration,  as  we  have  seen,  totally  disarranged 
for  his  benefit,  and  in  violation  of  law. 

The  conclusion  of  the  court  is  that  the  Bank  of  the  Republic  could  not 
have  enforced  this  mortgage,  signed  by  the  administratrix,  against  the 
lands  of  the  estate,  the  property  of  the  heirs  of  C.  A.  L.  Lamar,  other 
than  the  administratrix.  That  the  administratrix  herself  would  be  per- 
sonally liable  to  the  bank  upon  the  mortgage  is  undeniable.  A  prima 
fade  case  is  made  against  her  when  her  mortgage  with  her  signature  and 
seal  is  introduced.  This  case  she  is  now  called  upon  to  meet.  When 
Gazaway  B.  Lamar  bought  the  mortgage,  he  was  under  obligation,  so 
far  as  the  estate  and  all  the  heirs,  including  the  administratrix,  were  con- 
cerned, to  pay  it  off,  unless  he  had  equities  against  the  estate  which 
would  be  a  sufficient  reply,  in  whole  or  in  part,  to  this  obligation.  It 
does  not  appear  from  the  evidence  now  before  the  court  that  he  had  any 
demand  against  the  heirs  not  parties  to  this  bill  which  a  court  of  equity 
could  recognize  in  the  settlement  of  the  controversy.  It  is  true,  how- 
ever, that  the  administratrix,  without  authority  as  such  to  do  so,  recog- 
nized the  existence  of  indefinite  claims  against  the  estate.  She  did  this 
impliedly  iu  her  answer.  But  this  in  the  opinion  of  the  court  was  not 
sufficient  in  itself.  The  silence  of  the  answer  upon  a  topic  to  which  the 
bill  by  its  terms  does  not  seek  discovery  is  insufficient  to  warrant  a  de- 
cree for  a  specific  amount..  Young  v.  Orundy^  6  Cranch,  51;  Brown  v. 
Pierce,  7  Wall.  211;  Story,  Eq.  PL  §  852;  Walker  v.  Walker,  3  Kelly, 
309;  1  Daniell,  Ch.  Pr.  837;  Van  Rensselaer  v.  Kearney,  11  How.  325;  3 
Pom.  Eq.  Jur.  §  1418,  and  note.  She  did  this  more  explicitly  in  her 
subsequent  letters,  which  are  in  evidence,  but  not  as  to  amounts.  What 
the  claims  of  Gazaway  B.  Lamar  were, — what  was  their  consideration  or 
amount, — ^the  court  is  entirely  unadvised.  That  they  were  not  claims 
which  would  justify  the  execution  of  this  mortgage  as  affecting  the  chil- 
dren or  their  interests  is  undeniable,  and  the  biU  must  be  dismissed  as 
to  the  heirs,  to-wit,  Eliza  A.  Cunningham,  Jane  C.  Cunningham,  CaroN. 
Du  Bignon,  Georgia  G.  Lamar,  and  Mary  L.  Lamar;  but  the  court  i&of 
the  opinion  that  sufficient  evidence  has  been  adduced  to  order  a  decree 
against  the  distributive  share  of  Caroline  A.  Lamar,  or,  if  she  now  de- 
sires to  reply  to  the  plaintiflfe'  evidence,  to  require  that  an  account  be 
taken  between  Caroline  A.  Lamar  and  her  distributive  share  in  the  es- 
tate of  Charles  A.  L.  Lamar,  and  the  estate  of  Gazaway  B.  Lamar,  in 
order  that  it  may  be  made  to  appear  to  the  court  whether  the  adminis- 
trators of  Gazaway  B.  Lamar  have  such  equities  against  that  distributive 
share  as  will  justify  a  decree  of  foreclosure  against  her  interest. 

A  decree  will  be  framed  in  accordance  with  this  decision,  and  the  mat- 
ters indicated  as  remaining  unsettled  will,  if  necessary,  be  referred  to  the 
master  to  take  an  account,  and  to  report  his  finding  to  the  court. 
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Enochs  v.  Chicago^  M.  &  St.  P.  Rr.  Co. 

(Circuit  Court,  W.  2>.  Jfiuauri,  W.  2>.    January  18, 1888.) 

Abbitbation  aetd  Awabd— Agbbbicbnts  to  Subhit— Validitt. 

An  agreement  by  an  owner  of  land  sought  to  be  taken  by  a  railway  compai«y 
for  right  of  way,  to  submit  to  arbitration  the  amount  of  compensation  to  be 
paid  therefor,  is  valid,  and  binding  upon  the  parties. 

At  Law«     On  motion  to  strike  out  portion  of  defendant's  answer. 

This  is  an  action  brought  by  John  P.  Knoche  against  the  Chicago, 
Milwaukee  &  St.  Paul  Rcdlway  Company ,  for  damages  for  the  taking  of 
his  land  by  defendant  company  for  right  of  way  purposes,  under  an 
allied  verbal  agreement  to  which  plaintiff  consented  to  the  entry  upon 
defendant's  promise  to  pay  the  damages  sustained.  The  answer,  among 
other  defenses,  alleged: 

"And  for  a  second  and  further  amended  answer  to  said  petition  the  defend- 
ant admits  that  it  is  a  corporation  created  and  existing  under  and  by  vii'tue 
of  the  laws  of  the  state  of  Wisconsin,  and  that  it  is  engaged  in  the  construo- 
tion  of  a  bridge  across  the  Missouri  river,  and  of  a  railroad,  as  in  said  peti- 
tion alleged.  Defendant  further  says  that  it  has  constructed  its  road'  across 
the  portion  of  said  plaintiff's  land  described  in  said  petition,  but  that  it  has  so 
constructed  the  same  by  and  with  the  full  knowledge  and  consent  of  plaintiff; 
that  in  the  summer  of  1886,  and  after  said  defendant  had  located  its  line  over 
plaintiff's  land,  and  set  the  stakes  designating  the  same,  one  William  B.  Cham- 
berlain and  one  J.  W.  Kier  called  upon  plaintiff  in  regard  to  the  right  of 
way  for  defendant's  railway  across  the  said  lands  of  said  plaintiff;  showed  him 
where  said  line  of  defendant's  road  was  located  through  said  land;  that  the 
construction  of  said  road  over  the  same  would  enhance  the  value  of  the  balance 
of  plaintiff's  land  not  taken  for  right  of  way,  and  would  be  of  advantage  and 
benefit  to  him;  that  said  plaintiff  thereupon agpreed  with  said  Chamberlain  and 
saidNier  that  defendant  might  proceed  with  the  construction  of  its  railroad 
across  his  said  lands;  and  that,  if  he  could  not  agree  in  the  future  with  defend- 
ant upon  the  proper  and  just  compensation  to  be  paid  for  said  land  taken  for 
right  of  way,  and  the  damages,  if  any,  to  the  balance  of  his  land  not  taken, 
he  would  select  a  person  and  defendant  might  select  another  to  fix  upon  the 
amount  of  such  compensation  and  damages,  and,  in  case  they  failed  to  agree, 
that  he  would  then  resort  to  the  courts  to  fix  the  same;  that,  relying  upon  said 
agreement,  defendant  proceeded  to  and  did  lay  down  its  tracks  over  apd  across 
the  land  of  plaintiff,  and  took  and  appropriated  a  strip  of  land  one  hundred  feet 
in  width  across  and  through  the  same  for  a  right  of  way  for  its  railroad;  that 
said  plaintiff,  in  disregard  and  violation  of  his  said  agreement,  never  sought  to 
agree  with  defendant  upon  the  proper  compensation  and  damages  to  be  paid 
him  by  reason  of  the  taking  of  said  land  for  right  of  way,  and  has  never  se- 
lected or  asked  defendant  to  select  an  arbitrator  to  fix  said  amount,  although 
said  defendant  has  always  been  ready  and  willing  to  endeavor  to  agree  with 
plaintiff  upon  the  amount  to  be  so  paid,  or.  in  case  of  failure  to  agree,  to  se- 
lect an  arbitrator  who,  together  with  one  to  be  so  selected  by  said  plaintiff, 
might  fix  said  amount." 

The  plaintiff,  by  consent,  orally  moved  to  strike  out  the  foregoing  por- 
tion of  the  answer. 

Brovniy  Chapman  <k  Brcwn^  for  plaintiff. 

C.  W  Blair  and  Pratt^  McCraryy  Ferry  dt  Hagerman^  for  defendant. 
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Thayer,  J. ,  (praUy.)  A  clause  in  a  contract  agreeing  generally  to  sub- 
mit all  of  the  questions  that  might  arise  under  the  contract  to  arbitrar 
tion,  is  void;  the  same  being  against  public  policy,  because  the  effect  is 
to  oust  the  jurisdiction  of  the  courts.  Nevertheless,  it  is  competent  for 
parties  to  stipulate  in  a  contract  that  the  value  of  property  contracted  to 
be  sold  or  delivered  shall  be  ascertained  or  fixed  by  arbitrators  chosen 
for  such  purpose*  Such  special  stipulations  in  contracts,  relating  to  the 
manner  in  which  the  value  of  things  forming  the  subject-matter  of  the 
contract  shall  be  ascertained,  are  valid.  In  the  ktter  dass  of  cases, 
parties  cannot  ignore  the  stipulation  and  sue  on  the  contract;  they  must 
at  least  make  an  effort  to  have  the  value  of  the  thing  ascertained  accord- 
ing to  the  stipulations  in  the  agreement,  before  suit  can  be  maintained* 
Motion  overruled. 


Cahk  v.  Eekbler. 

lOireuU  Court,  W.  D.  MUwwri^  W.  D.    ICarch  le.  1888.) 

New  Trial— Objecttons  to  Vbrdiot. 

Altliougli  facts  are  presented  upon  the  trial  which  would  have  induced  the 
court  to  sustain  defendant's  demurrer  setting  up  that  the  contract  sued  on  was 
contrary  to  the  constitution  and  laws  of  the  state*  the  Jury  having  found  a 
question  of  fact  against  defendant,  which  the  supreme  court  might  nold  suffi- 
cient to  render  him  liable,  and  all  the  facts  being  preserved  in  the  record  by 
bill  of  ezcuptions,  the  motion  for  a  new  trial  will  be  overrttled. 

At  Law.     On  motion  for  new  trial. 
Graves  &  AvXL  and  G.  G.  Test,  for  plaintiff, 
Wai-ner^  Dean  &  Hagermcmy  for  defendant. 

Brewer,  J.  In  overruling  defendant's  application  for  a  new  trial,  I 
fed  constrained  to  make  these  observations:  The  petition  all^s  that 
plaintiff  and  defendant  jointly  paid  and  delivered  to  the  lottery  com- 
pany the  sum  of  $10,  for  which  amount  the  said  company  then  and 
there  duly  delivered  to  defendant  two  tickets,  and  further  that  one  of 
the  tickets  drew  the  capital  prize,  and  thereafter  the  defendant  received 
the  money.  To  that  petition  the  defendant  answered,  and  for  a  second 
defense  averred  that  both  parties  were  citizens  and  residents  of  Missouri 
at  the  time  of  the  transaction,  and  that  the  constitution  and  laws  of^ 
Missouri  prohibited  dealing  in  lottery  tickets.  To  that  defense  the  plain- 
tiff demurred,  and,  after  argument,  I  sustained  the  demurrer^.  While 
the  exact  facts  as  they  were  afterwards  developed  on  the  trial  may  have 
been  stated  by  counsd,  yet  the  question  was  considered  by  me  as  though 
each  of  the  parties  had  in  feet  paid  one-half  of  the  money, — ^five  dol- 
lars,— and  the  point  of  my  decision  was  that  if  each  party  had  paicT 
one-half,  they  jointly  owned  the  tickets,  and  whatever  might  be  received 
on  those  tickets;  and  if  either  got  possession  of  the  whole  proceeds,  the 
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other  could  recover  Ms  share.  On  the  trial  these  fects  were  developed. 
The  plaintififs  testimony  was,  not  that  he  had  paid  his  five  dollars,  bat 
that  he  had  agreed  to;  and  up  to  the  time  of  the  drawing,  and  the  re- 
-ceipt  of  the  money  by  defendant,  plaintiff  had  never  paid  a  cent.  It  is 
true,  according  to  his  theory  of  the  case, — ^a  theory  found  by  the  jury  to 
have  been  the  truth, — ^he  had  promised  to  pay.  Now,  I  am  frank  to  say 
that,  upon  these  facts,  I  am  very  doubtful  whether  the  law  is  with  the 
plaintiff.  Dealing  in  lottery  tickets  is  prohibited  by  the  laws  and  con- 
stitution of  the  state.  Could  an  executory  contract  be  enforced?  Put 
the  question  in  this  light:  Suppose  no  money  had  been  drawn,  could 
defendant  have  maintained  an  action  to  recover  the  five  dollars  which 
plaintiff  had  promised  to  pay?  If  that  promise  was  void  as  in  contra- 
vention of  the  laws,  can  it  be  that  his  promise,  thus  void,  made  him 
A  joint  owner?  I  very  much  doubt  it,  and  I  have  been  embarrassed  as 
to  what  course  I  ought  to  pursue.  I  think  that  if  on  the  argument  of 
the  demurrer  I  had  understood  the  facts  as  I  do  now,  I  should  have 
ruled  against  the  plaintiff;  but  a  long  trial  has  been  had,  a  question  of 
&ct  has  been  settled  against  the  defendant,  and  it  may  be  that  the 
supreme  court  will  hold  that  this  promise  to  pay  was  equivalent  to 
payment;  if  so,  the  judgment  ought  to  be  as  it  is,  and  with  some  hesi- 
tation I  have  concluded  to  let  the  judgment  stand,  and  overrule  the  de- 
fendant's application  for  a  new  trial;  for,  the  facts  all  being  upon  the 
record,  having  been  duly  preserved  by  bill  of  exceptions,  the  defendant 
can  obtain  a  final  opinion  from  the  supreme  court.  If  in  his  favor,  it 
will  end  the  case,  and  so  it  will  if  it  be  against  him.  I  felt  that  this  ex- 
planation was  due  to  myself.  The  order  will  be  that  the  application  for 
a  new  trial  is  overruled. 


Chambers  t^.  Upton  d  ol. 

{Oircuil  Court,  W.  D.  Michigan,  8.  D.    March  14, 188a) 

Malicious  Prosecution— Libeliko  Vessbl^Damaobs. 

The  D.  and  the  8.,  engaged  in  freight  and  passenger  traffic  between  the 
Lake  Michigan  ports  of  Manistee  and  Frankfort,  were  rivals  in  business. 
Certain  stockholders  in  the  S.,  learning  that  a  chattel  mortgage  on  the  D.  was 
overdue,  entered  into  a  combination  with  one  Z.  to  get  the  D.  out  of  the  way 
by  buying  in  the  mortgage  and  foreclosing  it,  said  stockholders  to  pay,  each, 
his  proportion  of  the  purchase  money.  This  was  done,  and  the  vessel  seized 
the  next  night  at  her  dock  in  Frankfort,  by  the  sheriff  and  the  nominal  as- 
signee of  the  mortgage,  and  sent  with  Z.  to  Milwaukee,  to  report  to  M.,  a 
proctor  there  to  whom  said  stockholders  claimed  to  have  shown  a  copy  of  the 
mortgage,  and  who  advised  them  that  they  might  do  what  they  afterwards 
did.  The  mortgage,  which  was  made  and  filed  in  Michigan,  was  in  the  usual 
form,  and  contained  no  provisions  as  to  foreclosure,  except  that  notice  thereof 
was  to  be  ^iven  for  at  least  80  days  by  publication  in  a  Ludington,  Mich.,  pa- 
per, a  provision  which  was  not  complied  with.  The  day  after  the  D.'s  arrivafin 
Milwaukee,  Z.,  by  M.,  libeled  her  in  behalf  of  his  father  for  a  half  interest. 
The  D.  was  thereby  detained  80  days,  at  the  end  of  which  time  the  libel  was 
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dismissed.  In  the.  mean  time  her  owner  had  paid  the  mortgage,  with  costs. 
About  nine  months  before  the  seizure.  Chambers,  the  owner,  had  libeled  the 
D.  for  the  purpose  of  establishing  his  title  as  sole  owner  in  the  district  court 
in  Michigan,  and  that  libel  subsequently  w^s  sustained,  and  decree  was  en- 
tered for  libelant  as  prayed.  It  was  admitted  by  defendants  that  the  object 
'  of  the  removal  to  Milwaukee  was  to  foreclose  there,  but  the  stockholders  and 
assignee  of  the  mortgage,  who,  with  Z.,  were  made  defendants,  denied  any 
knowledge  of  Z.'s  purpose  to  libel  the  yessel  there.  Held,  (1)  that  the  removal 
of  the  D.  was  tortious,  and  that  her  owner  was  entitled  to  recover  against  all 
the  defendants  the  value  of  the  use  of  the  vessel  during  the  time  she  was  de- 
tained, for  his  own  time  and  reasonable  personal  expenses  in  recovering  her, 
and  the  expense  of  putting  her  in  the  same  state  of  repair  as  when  she  was 
taken,  but  not  for  his  costs  in  prosecuting  the  libel  filed  in  Michigan;  (2)  that 
none  of  the  defendants  except  Z.  were  liable  for  the  reasonable  costs  and  ex- 
penses of  counsel  in  the  Milwaukee  suit,  unless  they  authorized  or  ratified 
that  proceeding;  and  (8)  that  exemplary  damages  could  not  be  recovered,  un- 
less the  seizure  was  wanton  and  malicious. 

2.  Same— Advice  op  CouirsEL. 

Advice  of  counsel  is  no  defense  to  an  action  for  a  tort  committed  on  prop- 
erty, unless  the  advice  was  taken  and  followed  in  good  faith;  and  not  then 
except  as  to  exemplary  damages.^ 

8.  Damaqes— Action  aoainbt  Several  Dbfbkbants— Joint  Judgments. 

Where  there  are  several  defendants,  and  the  items  of  damages  are  distinct,  a 
joint  judgment  cannot  be  entered,  unless  each  defendant  is  liable  to  the  fall 
extent  of  the  verdict 

At  Law. 

The  plaintiff  was  the  owner  of  a  steam-vessel  known  as  the  '*  John  D, 
Dewar,"  and  the  boat  was  engaged  in  passenger  and  freight  traffic  be- 
tween the  Lake  Michigan  ports  of  Manistee  and  Frankfort.  On  the  13th 
day  of  September,  1886,  a  suit  was  begun  in  the  United  States  district 
court  for  the  Western  district  of  Michigan,  Southern  division,  by  Cham- 
bers against  defendant  Zimmerman;  Chambers  claiming  title  as  sole 
owner  to  the  vessel,  and  Zimmerman  claiming  in  behalf  of  John  W. 
Zimmerman,  his  father,  one-half  interest.  Final  decree  in  favor  of 
Chambers  was  made  in  that  case  January  4,  1888.  All  of  the  defend- 
ants except  Zimmerman  were  stockholders  in  a  steam-vessel  known  as 
the  ''George  D.  Sanford,"  engaged  in  the  same  business,  and  on  the  same 
route;  and  the  boats  were  rivals  in  business.  In  July,  1887,  a  chattel 
mortgage  existed  on  the  Dewar  for  about  $3,700,  (the  same  indebted- 
ness being  also  secured  by  a  real-estate  morl^age;)  and  she  was  worth 
from  $7,000  to  $9,000.  About  $375  was  past  due  on  the  chattel  mort- 
gage, which  was  held  by  Charles  G.  Wing,  as  executor  of  a  will.  De- 
fendant Zimmerman  and  the  other  defeiidants  entered  into  a  combina- 
tion to  get  the  Dewar  out  of  the  way  by  means  of  this  chattel  mortgage. 
They  met  together,  and  each  defendant  except  Zimmerman  paid  in  a 
proportion  of  the  money  necessary  to  purchase  the  chattel  mortgage,  and 
on  the  28th  day  of  June,  1887,  they  procured  Wing  to  assign  the  chat- 

'As  to  how  far  the  defendant,  in  an  action  for  malicious  prosecution,  may  rely  upon 
the  advice  of  counsel,  and  as  to  the  necessity  of  stating  to  counsel  all  the  facts  in  the 
case  upon  which  advice  is  sought,  see  Railroad  Co.  v.  Hunt,  (Vt.)  7  AtL  Rep.  277,  and 
note;  Walker  v.  Camp,  (lowaj  27  N.  W.  Rep.  800,  and  note:  Moore  v.  Railroad  Co., 
(Minn.)  88  N.  W.  Rep.  884;  Fire  Ass'n  v.  Flemming,  (Ga.)  8  8.  E.  Rep.  420:  Mesher  t. 
Iddings,  (Iowa,)  84  N.  W.  Rep.  828;  Donnelly  v.  Daggett,  (Mass.)  14  N.  £.  Rep.  161; 
Glasgow  v.  Owen,  (Tex.)  6  S.  w.  Rep.  527;  Manning  v.  Finn,  (Neh.)  87  N.  W.  Rep.  814^ 
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tel  mortgage  to  defendant  Upton,  paying  him  the  face  thereof.  On  the 
next  night,  Jnne  29, 1887,  the  vessel  was  at  her  dock  in  Frankfort,  and 
Upton,  with  the  sheriff  and  others,  seised  her,  forcible  disposessing  the 
captain  and  crew  employed  by  Chambers,  claiming  to  do  so  by  virtue  of 
the  chattel  mortgage,  and  sent  defendant  Zimmerman  with  her  to  Mil- 
waukee, to  report  for  orders  to  G.  C.  Markham,  their  proctor.  Markham 
was  also  Zimmerman's  proctor  in  the  litigation  about  his  claim  to  one- 
half  of  the  vesseL  Defendants  claimed  to  have  exhibited  to  Markham, 
as  their  counsel,  a  copy  of  this  chattel  mortgage  before  they  bought  it,  and 
that  he  advised  them  they  could  with  it  seize  and  take  the  vessel  to  Mil- 
waukee, and  there  foredoee  the  mortgage;  and  they  claimed  this  course 
was  taken  pursuant  to  such  advice.  The  vessel  arrived  at  Milwaukee  June 
30th,  and  the  next  day  the  defendant  Zimmerman,  by  Markham,  as  proc- 
tor, filed  a  libel  in  the  United  States  district  court  at  Milwaukee  in  favor 
of  his  father,  John  W.  Zimmerman,  making  claim  for  John  W.  to  one-half 
interest  in  the  vessel ,  in  the  same  manner  as  in  the  suit  in  the  United  States 
court  in  Michigan,  and  praying  that  the  vessel  be  sold  and  the  proceeds 
divided.  Process  issued,  and  the  vessel  was  seized  on  this  claim;  and  the 
vessel  was  thus  detained  about  30  days  at  Milwaukee,  when  the  libel  was 
dismissed  by  the  court.  In  the  mean  time  Chambers  paid  the  chattel 
mortgage  and  the  costs,  and  immediately  put  the  vessel  back  on  the 
route.  Chambers  claimed  to  have  tendered  the  full  amount  of  the  chat- 
tel mortgage  the  second  day  after  the  seizure,  and  that  Upton  replied  by 
referring  him  to  Markham,  his  counsel.  The  defendants  admitted  that 
they  intended  to  foreclose  the  mortgage,  and  get  title  to  the  boat;  but 
all  except  Zimmerman  disclaimed  any  knowledge  as  to  the  purpose  to 
file  the  libel  in  Milwaukee.  Plaintiff  claimed  that  the  libel  was  a  part 
of  the  whole  scheme,  and  was  contemplated  by  all  the  defendants  be- 
fore the  seizure.  No  proceedings  were  taken  to  foreclose  the  mortgage 
further  than  already  stated.  The  chattel  mortgage  was  in  the  usual 
form;  and  as  to  power  of  foreclosure  nothing  was  said,  except  that  it 
was  written  in  it  that  in  case  of  foreclosure  notice  of  at  least  30  days 
should  be  given  by  publication  in  a  newspaper  published  at  Ludington, 
Mich.  The  mortgage  was  made  and  filed  in  Michigan.  Plaintiff  claimed 
damages  for  loss  of  good-will,  and  injury  to  trade;  for  loss  of  use  of  ves- 
sel for  30  days;  for  expense  of  keeping  crew  employed  30  days  waiting 
the  recovery  of  the  boat;  for  damage  to  the  vessel  by  want  of  care  and 
exposure  while  away;  for  expenses  in  procuring  the  restoration  of  the 
vessel;  for  attorneys'  fees  paid  in  the  matter;  for  loss  of  time;  and  for 
exemplary  damages. 

CMwiUy  AdsU  &  Dunham,  for  plaintiff. 

Fletcher  Jt  Wantyj  for  defendants. 

Sevebens,  J.,  (charging  jury.)  The  verdict  in  this  case  must  be  for 
the  plaintiff.  The  question  for  you  is,  what  amount  of  damages  should 
the  plaintiff  recover.  He  is  entitled  to  recover — Fird.  For  the  value  of 
the  use  of  the  vessel  during  the  time  she  was  detained  from  him.  See^ 
ond^  For  his  own  time  and  personal  expenses  in  recovering  the  posses- 
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sion  of  the  vessel.  Third.  The  expense  of  putting  the  vessel  in  He 
same  state  of  repair  as  when  she  was  taken.  Fourth.  The  costs  and  ex- 
penses of  the  employment  of  counsel  in  the  suit  at  Milwaukee  in  main- 
taining his  right  to  the  vessel.  This  would  include  the  services  of  coun- 
sel in  Michigan,  so  far  as  such  services  were  involved  in  the  Milwaukee 
case;  but  it  would  not  include  the  costs  or  expenses  of  counsel  in  the 
suit  then  pending  in  the  admiralty  court  of  this  district.  The  costs  and 
expenses  mentioned  in  all  the  forgoing  points  must  have  been  reasona- 
ble. 

But  the  right'of  the  plaintifif  to  recover  for  the  items  stated  in  this  last 
head  is  qualified  by  the  condition  that  that  suit  was  authorized  or  rati- 
fied by  the  defendants;  so  that  the  proposition  with  the  qualification  is 
this:  the  plaintiff  is  entitled  to  recover  for  his  counsel  fees  and  expenses 
of  the  suit  in  Milwaukee,  incurred  by  him  necessarily  in  his  defense 
there;  provided  you  find  tiiat  the  defendants,  all  of  them,  either  author- 
ized the  proceeding  taken  in  that  suit,  expressly,  or  by  such  general  del- 
nation  of  authority  to  Markham  as  would  justify  him  in  instituting  it;. 
or,  if  they  did  not  do  this,  that,  after  such  proceeding  was  taken,  they 
approved  it;  for  such  subsequent  ratification  is  in  law  equivalent  to  a 
previous  authorization  to  do  what  was  done.  The  defendants  must  each 
be  shown  to  be  liable  to  the  extent  of  the  verdict  in  order  that  a  joint 
judgment  should  be  rendered  against  them.  The  items  of  damages  al- 
ready mentioned  are  those  recoverable  on  general  grounds.  And  these 
are  the  only  damages  that  should  be  included,  unless  you  also  find  that 
the  seizure  was  wanton  and  malicious.  But  such  an  element  does  not 
exist  where  the  defendant  does  what  he  does  in  a  bona  fide  belief  that  he 
has  a  legal  right  to  do  what  he  does.  The  defendants  had  a  right  to^ 
buy  this  mortgage,  and  to  take  rightful  steps  to  foreclose  it.  It  would 
not,  in  such  case,  matter  that  they  expected  to  buy  in  the  boat,  or  that 
some  other  person  would,  and  so  take  the  boat  out  of  competition  with 
the  other  boat.  They  had  legal  right  to  do  this.  But  they  had  na 
right  to  seize  the  vessel  for  the  purpose  of  taking  her  to  Milwaukee,  and 
there  foreclosing  the  mortgage.  This  was  unlawful,  and  they  are  liable 
for  the  consequences  already  stated.  If  they  took  the  boat  to  Milwau- 
kee believing  they  might  lawfully  do  so,  they  are  not  liable  beyond  such 
<K>n8equences.  But  if  you  find  that  they  did  not  found  their  action  upon 
such  belief,  but,  with  indifference  to  the  legal  right,  they  acted  with  a 
wanton  and  malicious  purpose  to  get  the  boat  out  of  the  way,  by  any 
available  means,  whether  right  or  wrong,  then  you  may  also  add  to  the 
actual  damages  such  sum  as  you  think  fit  to  impose  by  way  of  exam- 
ple, upon  your  own  impression  of  the  circumstances  of  aggravation. 
Upon  this  question  of  the  good  faith  of  the  defendants,  it  is  pertinent  tc 
know  whether  they  acted  upon  the  advice  of  counsel.  When  a  man  lay£ 
his  business  before  a  reputable  attorney,  gives  him  the  facts,  and  then 
proceeds  in  good  faith  in  accordance  with  the  advice  he  gets,  malice  can 
not  be  charged  against  him;  and  while  he  may  be  liable  to  actual  dam* 
ages,  if  the  advice  was  bad,  he  is  not  liable  to  exemplary  damages.  Th< 
question  on  this  head  turns  on  this  point:    Did  the  defendants  commit 
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{he  acts  complained  of  in  the  actual  belief  that  they  could  lawfully  do 
so?  or  did  they  act  in  wanton  disregard  of  the  lawful  rights  of  the  plain- 
tiff? 

There  was  a  verdict  for  plaintiff  for  f2jBC8, 


OiBON  V.  Flavel* 
(IHiiriet  Court,  D.  Oregon.    March  SI,  1888.) 

BHIFFINS— LlABILITT  OF  OWKBR  OB  YeSSBL  FOB  TOBT—PSBSOKAL   InJUBIBS^ 

CoKTBiBirroRT  Neolioesce. 

Contributory  negligence  is  not  a  bar  to  a  suit  in  admiralty  for  damages 
on  account  of  a  personal  injury;  and,  where  the  fault  which  caused  the  same 
Is  concurrent  or  mutual,  the  court  will  apportion  the  damages  according  to 
the  equity  and  justice  of  the  case. 
BgUabu9  by  the  Court.) 

In  Admiralty.     Libel  for  damages. 
John  H,  Woodwardy  for  libelant. 
C.  E.  S.  Wood^  for  defendant. 

.  Deady,  J.  This  suit  is  brought  to  recover  damages  for  a  personal  in- 
jury suffered  by  the  libelant  while  employed  as  mate  on  the  steam-tug 
Columbia. 

It  appears  from  the  pleadings  and  evidence  that  on  January  8,  1887, 
the  defendant  was  part  owner  of  the  tug  Columbia,  then  engaged  in  tow- 
ing vessels  in  and  out  oi  the  Columbia  river,  when  and  for  some  time  be- 
fore the  libelant  wjas  employed  thereon  as  mate;  that  on  said  date,  the 
Columbia  came  into  Astoria  from  a  cruise  on  the  outside,  and  laid  up  at 
her  wharf,  when  the  master  went  ashore,  and  left  the  libelant  with  the 
aid  of  the  two  deckhands,  to  put  a  few  tons  of  coal  aboard,  as  usual,  pre- 
paratory to  the  next  trip. 

In  doing  this,  a  gang  plank  about  18  inches  wide  was  placed  one  end 
on  the  dock  and  the  other  in  a  sling  over  the  deck  of  the  tug,  which  was 
several  feet  below  the  dock,  and  stayed  so  as  to  keep  it  from  swaying  to 
either  side.  The  coal  was  carried  out  on  the  plank  in  iron  wheel-bar- 
rows and  then  dropped  down  the  hatchway  into  the  bunkers. 

The  libelant  wheeled  one  of  the  barrows,  the  handles  of  which  would 
work  up  and  down  three  or  four  inches  and  cause  the  barrow  to  tip  from 
side  to  side,  and  on  one  occasion  the  libelant  thereby  lost  his  balance 
and  fell  to  the  deck  of  the  tug  and  broke  his  leg,  in  consequence  of 
which  he  was  laid  up  in  the  hospital,  and  rendered  unable  to  work  for  a 
considerable  period. 

It  was  customary  to  coal  this  tug  in  this  way,  and  the  master,  who 
was  fully  aware  of  the  fact,  did  not  interfere  to  prevent  it,  or  make  ob- 
jection to  it.  There  was  also  an  iron  chute  on  the  dock,  by  means  of 
which  the  coal  could  have  been  sent  down  into  the  hold  through  a  man- 
hole in  the  deck,  but  that  involved  the  further  labor  of  moving  it  from 
where  it  fell,  into  the  bunkers. 


Digitized  by 


Google 


478  TEDSRAL  BEFOBTEB. 

The  defense  is  contributory  negligence.  In  support  of  it  there  was  an 
attempt  to  prove  that  the  libelant  was  intoxicated  at  the  time  of  the  in- 
jury, which  failed. 

It  was  also  contended  that  the  libelant  was  not  engaged  in  the  perform- 
ance of  his  duty  as  mate,  when  wheeling  coal,  and  therefore  the  defend- 
ant is  not  liable  for  the  injury  thus  sustained. 

But  in  my  judgment  this  proposition  cainnot  be  maintained.  It  may 
be  that  he  might  have  stood  by  and  seen  the  two  men  put  the  coal 
aboard  without  his  help.  But  certainly  he  was  not  to  blame  for  ^4end- 
ing  a  hand,"  if  he  was  mate.  In  rendering  ph^'^sical  aid  in  so  simple  a 
matter  as  this,  he  need  not  have  failed  in  his  special  duty,  which  waa 
the  oversight  of  the  business. 

And  this,  I  think,  is  particularly  so  in  the  case  of  a  small  vessel  like 
the  Columbia,  with  a  crew,  outside  of  the  engine-room  and  pilot-house, 
of  only  three  persons, — the  libelant  and  two  deckhands;  the  former  of 
whom  had  come  up  from  the  latter  position  while  in  the  same  employ. 

The  third  point  made  in  support  of  this  defense  is  that  the  mate  had 
the  choice  of  methods  in  putting  the  coal  on  board,  and  that,  having 
adopted  the  dangerous  one,  he  was  guilty  of  negligence,  and  must  bear 
the  consequence.  In  other  words,  he  might  have  used  the  chute,  or 
constructed  a  gangway  of  greater  width  out  of  the  plank  at  his  service, 
on  the  wharf;  and,  if  the  barrows  were  out  of  order,  he  might  have  in- 
formed the  master  of  the  fact,  so  that  others  could  have  been  obtained. 

Some  barrows  were  exhibited  in  court,  such  as  the  evidence  on  the 
part  of  the  defendant  tended  to  prove  were  used  on  the  occasion,  and  it 
was  claimed  that  they  were  in  good  condition.  They  were  not  broken 
in  any  way,  and  did  not  appear  to  be  out  of  order,  but  on  taking  hold 
of  them  and  pressing  the  handles  in  an  opposite  direction,  they  moved 
up  and  down  about  four  inches,  owing  apparently  to  the  large  diameter 
of  the  loop  at  the  end  of  them,  in  which  the  axles  turned. 

I  do  not  think  there  was  any  negligence  on  the  part  of  the  libelant  in 
the  use  of  these  barrows,  so  far  as  their  condition  is  concerned.  But  I 
do  think  it  was  dangerous  to  use  them  on  this  narrow  plank  at  so  great 
a  distance  above  the  deck.  It  is  true,  it  was  a  much  more  expeditious 
way  of  getting  the  coal  into  place,  than  by  the  chute,  as  it  saved  one 
handling  of  it,  besides  the  wear  and  tear  of  the  deck.  And  although,  a 
wider  way  might  have  been  made  by  the  use  of  another  plank,  it  would 
have  been  inconvenient  to  wheel  a  barrow  on  such  a  surface,  with  one 
plank  rising  and  the  other  sinking  under  the  foot  of  the  wheeler  and  the 
wheel  catching  in  the  opening  and  closing  gap  between  them.  Perhaps 
this  difficulty  might  have  been  partially  avoided  by  laying  down  a  third 
plank  over  the  joint  between  the  first  two. 

On  the  whole,  my  judgment  is  that  the  libelant  is  not  blameless  in 
this  matter.  He  should  have  put  the  coal  on  with  the  chute  or  coih 
structed  a  safer  gangway  to  wheel  on. 

But  the  defendant  is  not  without  fault  in  the  premises.  This  was  the 
usual  method  of  coaling  the  Columbia.  The  chute  was  used  for  special 
reasons  in  coaling  other  tugs  belonging  to  the  same  management.     The 
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master  of  fbe  Colombia  knew  that  she  was  usually  coaled  by  means  of 
these  barrows  and  this  plank;  and  that  it  was  being  so  done  on  this  oc- 
casion. He  made  no  objection  to  the  practice,  or  uttered  any  warning 
against  it.     In  this,  I  think  he  was  quite  as  culpable  as  the  libelant. 

The  limbs  and  lives  of  seamen  are  to  some  extent,  in  the  care  and 
keeping  of  the  superior  skill  and  intelligence  of  the  master,  and  he  ought 
not  to  allow  them  to  use  unnecessarily  dangerous  or  risky  appliances  or 
methods  in  the  performance  of  their  duties,  without  objection  or  warn- 
ing. 

Contributory  negligence  is  considered  a  bar  to  an  action  for  damages  at 
common  law.  2  Thomp.  Neg.  1146.  But  a  better  rule  is  recognized 
in  the  admiralty.  Where  the  negligence  is  concurrent,  or  both  parties 
are  in  fault,  courts  of  admiralty  will  apportion  the  damages  or  give  or 
withhold  them,  in  the  exercise  of  a  sound  discretion,  according  to  prin- 
ciples of  equity  and  justice,  considering  all  the  circumstances  of  the  case. 
TheMarianna  Fhra,  11  Wheat.  54;  The  Explorer,  20  Fed.  Rep.  135;  Ths 
Wanderer,  Id.  140;  ne  Maa  Morria,  28  Fed.  Rep.  881;  AOee  v.  Packet 
Co.,  21  Wall.  889. 

It  is  true,  that  in  The  Chandoe,  6  Sawy.  544,  4  Fed.  Rep.  649,  and 
Hdmea  v.  Railway  Co.,  6  Sawy.  262,  5  Fed.  Rep.  523,  it  is  assumed 
that  in  the  case  of  personal  injury,  contributory  negligence  on  the  part 
of  the  libelant  is  a  defense  to  a  suit  in  admiralty  for  damages.  But  this 
question  was  not  raised  in  these  cases.  It  was  not  argued  by  counsel, 
or  considered  by  the  court.  Neither  was  it  material,  as  the  court  did 
not  find  there  was  any  contributory  negligence  in  the  latter  case  on  the 
part  of  the  libelant's  testate,  and  only  decided,  that  if  there  was,  it  could 
not  be  taken  advantage  of,  unless  it  was  pleaded.  In  the  former  case  it 
was  found  that  the  negligence  of  the  libelant  was  the  substantial  cause 
of  the  injury,  and  therefore  he  could  not  recover  damages  for  it. 

This  is  the  first  time  the  question  lias  been  made  in  this  court,  and  I 
feel  justified,  in  the  light  of  the  authorities  cited,  to  follow  the  leading 
of  my  own  judgment,  and  hold  that  contributory  negligence  is  not  a  bar 
to  a  suit  in  admiralty,  for  damages  arising  from  a  personal  injury.  For 
whatever  may  be  said  by  the  sages  of  the  common  law,  about  the  diffi- 
culty in  such  cases  of  determining  "whose  wrong-doing  weighed  most  in 
the  compound  that  occasioned  the  mischief,"  it  is  not  ju^t  to  leave  a  sea- 
man to  sufier,  without  redress,  all  the  consequences  of  an  injury  caused 
by  the  fault  of  his  employers  as  weU  as  his  own. 

In  apportioning  the  damages,  the  fault  of  the  seaman  must  not  be 
overlooked;  and  the  efiect  that  should  be  given  to  it  is  suggested  by  the 
saying  of  Mr.  Justice  Story  in  2%e  Marianna  Flora,  mpra:  "A  party  who 
is  in  delicto  ought  to  make  a  strong  case  to  entide  himself  to  general  re- 
lief." But  for  the  allowance  of  special  or  partial  relief  the  circumstances 
of  the  case  are  the  only  guide. 

The  libelant  claims  $1,200  damages  for  the  injury,  and  damages  in 
the  nature  of  wages  from  February  1st  to  the  date  of  decree,  at  the  rate 
of  $50  a  month.  The  libelant  was  receiving  $50  a  month  on  board  when 
be  was  hurt,  and  was  paid  wages  in  full  for  January.     The  nature  of  the 
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injury  sustained  does  not  appear  further  than  that  his  leg  was  fractured. 
There  i%  no  evidence  as  to  the  expense  incurred  in  his  cure,  and  it  is 
understood  that  he  was  cared  for  in  the  Marine  hospital  without  charge. 

My  judgment  is  that  the  libelant  ought  to  be  compensated  for  the  loss 
of  his  time  caused  by  the  injury,  and  nothing  more.  The  wages  he  was 
receiving,  with  board  and  lodging,  indicate  that  his  time  was  worth  $76 
per  month. 

The  libelant  allies  that  he  was  not  yet  able  to  work  when  he  filed 
his  libel,  April  22,  1887,  while  it  is  averred  in  the  answer  that  by  the 
middle  of  April  he  was  as  able  to  work  as  before  the  injury.  There  is 
no  other  evidence  on  the  subject. 

I  find  that  the  time  lost  after  January  was  two  and  two-thirds  months. 
This,  at  the  rate  of  $75  a  month,  makes  $200,  for  which  sum,  and  costs 
and  disbursementSi  the  libelant  is  entitled  to  a  decree. 


The  Frank  P.  Lbb.* 
Insurance  Co.  of  North  America  v.  The  Frank  P.  Leb. 
"  ^..^^^Oircuit  Court,  E,  D.  Pennaylvania.    March  10, 18S8.) 

1.  Ck)LLT8I0N— SCHeONBBS. 

Tho  schooners  A.  and  B.  were  sailing  off  Cape  Cod,  between  0  and  10 
o'clock  at  night.  Both  vessels  were  heading  W.  by  N.,  on  their  starboard  tacis, 
B.  being  a  quarter  to  a  half  mile  in  the  rear  of  A.  The  wind  was  coming 
from  the  K.  i^.  W.  There  was  from  Ave  to  seven  miles  of  navigable  water 
between  the  vessels  and  the  shore.  B.  changed  her  course  about  two  points 
southward,  and  ran  under  A 's  stern.  Soon  after -B.  again  changed  her  course 
to  go  about  across  A.'8  bows,  missed  stays,  and  before  getting  off  was  struck, 
and  sunk.  No  lig ht  was  display edfromB.'s  stern  after  passing  A.  j5if^.  that 
B.  was  guilty  of  negligence,  and  that  there  could  be  no  recovery  against  A. 
H.  Same— Lights  and  Signals— Absbngb  of  Torch. 

Failure  to  display  a  light  or  torch,  required  by  the  statutes,  is  negligence, 
if  there  is  a  possibility  that  a  collision  would  have  been  avoided  had  Uie  re- 
quirements  of  the  statutes  been  observed. 

Affirming  80  Fed.  Rep.  277. 

la  Admiralty.     On  appeal  from  district  court.     30  Fed.  Rep.  277. 
Charles  Gibbons^  Jr, ,  and  Morton  P.  Henry ^  for  Insurance  Company  of 
North  America. 

Henry  R.  Edmundsy  for  Frank  P.  Lee, 

McKennan,  J.  The  only  real  controversy  here  is  in  the  collision  case. 
The  facts  involved  are  so  few,  and  they  are  so  fully  stated  in  the  opinion 
of  the  learned  judge  of  the  district  court,  and  that  opinion  deals  so  sat- 
isfactorily with  the  case,  that  both  are  adopted  as  the  finding  of  facts  and 
opinion  of  the  oourt.     Both  libels  are  therefore  dismissed,  with  costs* 

1  Reported  by  C.  Berkeley  Taylor,  Esq.,  of  the  Philadelphia  bar. 
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Chicago,  B.  &  Q.  Ry.  Co.  v.  Bublington,  C.  R.  <fe  N.  Ry.  Co.  et  al. 

(Cfireuit  Court,  8.  D.  Iowa.    March  38, 1888. 

1.  Cakrtebs— Common  Cabbiebs— Duty  to  Coottectino  Line — Boycotts  and 
Btrikes— Courts— Fbdekal  Jubisdictioh. 

The  duty  imposed  upon  railroad  companies  in  Iowa  by  the  laws  of  that  state 
and  by  the  "interstate  commerce  act,  (Act  Cong.  Feb.  4,  1887;  St.  at  L&rge 
1885-87,  p.  879,)  of  receiving  from  connecting  roads  freight  and  passengere,  is 
one  which  the  federal  courts  sitting  in  that  state  will  enforce  by  mandatory 
injunction  where  the  injury  resulting  from  its  non -performance  is  continuing*, 
and  it  is  no  defense  to  such  relief  that  a  strike  of  locomotive  engineers  and 
firemen  has  been  ordered  on  plaintiff's  road,  and  that  if  defendant's  road 
should  accept  cars  from  the  ** boycotted"  road  its  own  men  would  be  called 
out. 
&  Injitnction— Mandatory— Granting — ^Notice. 

As  to  defendants  to  a  bill  who  have  not  been  served  with  notice,  and  who 
have  not  appeared,  a  mandator^r  injunction  will  not  issue  on  motion,  but  *'if 
there  appears  to  be  danger  of  irreparable  injury  from  delay, "  within  tho 
meaning  of  Rev.  St.  TJ.  8.  §  718,  a  restraining  order,  to  be  served  upon  said  de 
fendants  with  notice  of  the  time  and  place  of  hearing,  will  be  granted. 

In  Equity.     On  motion  for  injunction. 

Anderson  &  Davis  ^  (Thomas  Hedge  ^  Jr.^  and  Joseph  Q.  Anderson  ^  of  coun- 
sel,) for  complainants. 
S.  K.  Tracy  J  for  defendants. 

Love,  J.     Whoever,  in  my  opinion,  in  a  legal  proceeding  considers  a 
railway  company  as  a  corporation  for  mere  pecuniary  profit  to  the  own 
ers  of  the  property,  without  taking  into  account  their  character  as  qttasi 
public  corporations  fife^ing  public  duties  to  perform,  takes  a  view  of  the 
subject  altogether  narrow  and  misleading. 

It  is  one  of  the  duties  of  government  to  provide  and  regulate  public  roads 
and  highways.  It  is  a  duty  of  government  because  roads  and  highways  are 
indispensible  to  society,  and  because  individuals  are  incompetent  to  estab- 
lish and  control  them.  No  government  can  rightfully  delegate  to  indi- 
viduals or  corporations  its  high  duties  so  far  as  to  place  them  beyond  its  . 
own  power,  supervision,  and  control.  The  collection  of  the  public  rev- 
enue is  a  duty  of  government.  It  has  been  sometimes  delegated  to 
individuals  as  farmers  of  the  revenue,  but  no  government  could  right- 
fully place  the  collection  of  the  public  revenue  beyond  its  own  supervis- 
ion and  control.  It  would  be  absurd  to  treat  the  collection  of  the  public 
money  by  farmers  of  the  revenue  as  a  mere  private  business.  They  would, 
on  the  contrary,  have  committed  to  them  a  public  business — a  duty  of 
the  government,  in  which  the  whole  people  would  have  a  vast  interest. 
So  it  is  with  the  railway  service,  it  is  a  quasi  public  business.  The 
building,  equipping,  and  management  of  a  railway  is  not  strictly  a  pri- 
vate enterprise.  It  would  not  be  authorized  by  the  government  solely 
for  private  profit.  That  could  not  be  done  within  the  law  of  eminent  do- 
main. The  railway  tcompany,  and  all  who  are  engaged  in  the  building, 
equipping,  repairing,  and  keeping  open  a  railroad  as  a  public  highway 
are  performing  one  of  the  great  duties  of  the  government.  The  gover^^ 
v.34F.no.7— 31 
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ment  for  the  time  being  commits  to  them  for  the  benefit  of  the  whole 
people  a  business — a  public  duty — in  the  performance  of  which  the  peo- 
ple have  an  interest  which  is  simply  incalculable.  It  is  clearly  the  duty 
of  the  government  in  all  its  departments,  within  their  respective  spheres, 
to  enforce,  upon  all  persons  engaged  in  a  business  which  thus  concerns 
the  public  welfare,  the  strict  performance  of  their  duty  to  the  public. 
The  stoppage  of  the  running  of  a  system  of  railways  for  weeks  and  months 
at  a  time  must  inevitably  inflict  enormous  injury  upon  the  great  public, 
for  whose  convenience  and  use  railways  are  authorized.  By  the  non- 
operation  of  a  railroad  travel  may  be  suspended;  the  merchant  and  man- 
ufacturer ruined  for  want  of  transportation:  property  of  incalculable  value 
laid  up  to  perish  by  the  way;  whole  communities  deprived  of  their  sup- 
plies of  fuel  and  the  other  necessaries  ol  life, — ^in  a  word,  mischiefs  and 
sufferings  may  be  inflicted  upon  the  people  which  no  words  are  adequate 
to  express.  Who  may  arbitrarily,  in  consideration  of  their  own  private 
wrongs  or  interests,  inflict  such  enormous  evils  upon  the  very  public  by 
whose  license  and  for  whose  benefit  railways  have  been  authorized  and 
established?  Certain  classes  of  men  for  their  own  profit  engage  in  a  quad 
public  service.  They  conceive  themselves  to  be  wronged,  and  they  pro- 
ceed to  redress  their  own  private  wrongs  by  inflicting  incalculable  inju- 
ries and  sufferings  upon  whole  communities  of  people.  This  they  claim 
a  right  to  do,  not  only  by  quitting  the  service  in  which  they  are  em- 
ployed, but  by  giving  to  their  leaders  the  power  to  order  off  all  other 
men  in  the  same  line  of  employment  from  the  similar  service  in  which 
they  are  engaged.  They  thus  claim  the  power,  by  the  arbitrary  and  un- 
controllable will  of  a  few  leaders,  to  suspend  the  operation  of  a  whole 
system  of  railways  covering  vast  regions  of  country  I  In  their  view  ap- 
parently no  one  is  concerned  in  such  a  transaction  but  themselves  and 
the  railway  company  I  The  great  public — the  millions  and  tens  of  mil- 
lions of  people  who  may  be  injuriously  affected  by  such  irresponsible 
proceedings — are  left  out  of  view  and  wholly  ignored.  To  redress  the 
small  wrongs  of  a  few  they  inflict  irreparable  injuries  upon  the  many. 

It  would  seem  that  the  government  ought  in  some  way  to  protect  the 
public  against  the  evils  growing  out  of  such  a  suspension  of  railroad 
transportation.  But  the  remedy  for  the  intolerable  injuries  which  threaten 
the  public,  as  well  as  the  complainant,  in  that  direction,  must  rest  mainly 
with  the  legislative  department.  The  power  of  the  courts  is  extremely 
limited.  The  action  at  law  for  damages  is  clearly  no  remedy  at  all,  and 
the  power  of  a  court  of  equity  is  mainly  preventive.  The  power  of  a 
court  of  chancery  to  enforce  the  performance  of  positive  duties  is  circum- 
scribed within  very  narrow  limits.  Thus  it  cannot  prevent  the  employes 
of  a  railway  company  from  abandoning  its  service.  However  grievous 
may  be  the  injury  inflicted  upon  the  railway  compau}'  and  the  public  by 
the  sudden  suspension  of  railway  service  over  an  entire  system  of  rail- 
ways, I  see  no  remedy  for  it  in  the  restraining  power  of  equity.  The 
court  cannot  prevent  the  railway  employes  from  leavingtheir  places,  and 
it  cannot  compel  them  to  return  to  work.  But  here  a  line  must  be  drawn 
which  the  employes  may  not  pass.     If,  having  left  the  service  of  the 
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company,  the  men  attempt  in  any  way  by  threats,  or  force,  or  violence, 
or  intimidation,  or  unlawful  combinations,  to  interfere  with  the  free  will 
of  other  men  who  may  be  inclined  to  take  their  places,  or  with  the  prop- 
erty of  the  company,  or  with  those  who  are  in  the  management  of  its 
affairs,  for  the  purpose  of  preventing  the  company  from  doing  its  duty 
to  the  public  as  common  carriers,  the  court  may  undoubtedly  interpose 
its  power  of  granting  injunctions  to  prevent  intolerable  mischief.  Such 
injuries  would  be  clearly  irreparable.  There  would  be  no  adequate  rem- 
edy at  law.  Actions  at  law  would,  in  such  cases,  be  simply  futile,  and, 
even  if  effectual  in  particular  cases,  they  would  be  so  multitudinous  that 
the  remedy  would  be  as  bad  as  the  injuries  to  be  remedied.  The  em- 
ployes may  quit  the  service  of  the  company,  and  give  place  to  other  men. 
But  it  is  a  service  that  must  be  performed,  and  it  must  not  be  obstructed; 
and  so  long  as  the  employes  remain  in  the  service,  they  are,  like  other 
men,  bound  by  their  contracts.  They  have  assumed  by  contract  to  as- 
sist in  the  performance  of  a  quad  public  service, — a  service  the  non-per- 
formance of  which  may  be  ruinous  to  the  public, — and  it  is  a  serious 
question  whether  they  may  not  be  compelled  while  remaining  in  the 
quum  public  service  of  operating  a  railway  to  perform  their  duty.  But^ 
since  the  company  has  the  power  Of  discharge,  equity  would  not  inter- 
fere by  injunction,  except  in  a  dear  case  of  special  necessity.  I  wish  to 
be  understood  as  giving  at  present  no  opinion  upon  this  point. 

In  the  next  place,  what  disposition  shall  be  made  of  the  complainant's 
application  for  a  mandatory  injunction  against  the  defendant  company 
and  its  managing  oflBcers  compelling  them  to  perform  their  duty  as  re- 
quired by  the  law  of  both  congress  and  the  state  of  Iowa?  These  defend- 
ants have  appeared  by  counsel,  and  admitted  the  truth  of  the  allegations 
of  the  bill,  and  they  do  not  deny  that  they  are  required  by  law  to  re- 
ceive and  move  the  complainant's  cars.  They  admit  that  they  have  refused 
to  perform  this  duty,  and  they  give  as  a  reason  for  their  refusal  that,  if 
they  receive  and  haul  the  complainant's  cars,  their  firemen  and  locomo- 
tive engineers  will  abandon  their  service,  and  leave  the  company  with- 
out the  means  of  operating  their  lines.  There  can,  of  course,  be  no  doubt 
about  the  law  of  both  the  general  and  state  governments  requiring  the  de- 
fendant corporation  to  receive  and  move  the  complainant's  cars,  whether 
empty  or  loaded.  The  law  of  Iowa  provides  that  it  shall  be  the  duty  of 
any  railway  corporation  to  receive  and  transport  the  empty  or  loaded 
cars  furnished  by  any  connecting  road  to  be  be  delivered  at  any  station  or 
stations  on  the  line  of  its  road  to  be  loaded  or  discharged,  or  reloaded 
and  returned  to  the  road  so  connecting.  1  McClain's  Ann.  St.  p.  367, 
§10. 

The  United  States  interstate  commerce  act*  provides  that  every  com- 
mon carrier  shall,  according  to  their  respective  powers,  afford  all  reason- 
able, proper,  and  equal  facilities  for  the  interchange  of  traffic  between 
their  respective  lines,  and  for  the  receiving,  forwarding,  and  delivery  of 
property  and  passengers  to  and  from  their  several  lines,  and  those  con- 

lAct  Cong.  Fteb.  4,  1887;   (St  at  Large,  1885-87,  p.  87».) 
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necting  therewith,  and  shall  not  discriininate  in  their  rates  and  charges 
between  such  connecting  lines,  but  shall  not  be  construed  as  requiring 
any  common  carrier  to  give  the  use  of  its  tracks  or  terminal  facilities  to 
another  carrier  engaged  in  like  business. 

Now,  the  question  is,  what  shall  be  obeyed, — ^the  law  of  the  land,  or 
the  order  of  the  chiefs  of  the  locomotive  engineers?  Shall  a  railway 
company  refuse  obedience  to  the  express  provisions  of  the  statutory  law 
because  some  of  its  employes  threaten  to  quit  its  service,  and  thus  stop 
the  running  of  its  trains?  Shall  the  court  presume  that  they  will  carry 
out  such  threats,  and  deny  relief  to  the  complainant  upon  that  presump- 
tion? No  temporary  inconveniences  to  the  defendant  company,  or  the 
public  whom  it  serves  are,  in  my  judgment,  for  one  moment  to  be  com- 
pared with  the  fatal  consequences  which  must  ensue  from  a  precedent  by 
which  it  would  be  established  that  a  railway  company  may,  in  violation 
of  the  law  of  the  land,  refuse  to  receive  and  haul  the  cars  of  a  connecting 
line,  at  the  command  of  any  irresponsible  persons,  or  from  its  own  belief 
and  apprehension  that  its  employes  will  leave  its  service,  and  stop  the 
operation  of  its  lines.  Such  an  excuse  as  this  is  wholly  inadmissible, 
and  it  must  be  set  aside.  If,  in  this  case,  the  refusal  of  the  defendant 
Corporation  to  move  the  cars  of  the  complainant  be  sustained,  it  will  fol- 
low that,  whenever  in  the  future  the  locomotive  engineers  and  firemen 
shall  enter  upon  a  struggle  with  any  one  road,  all  other  corporations 
having  connecting  lines  will,  in  violation  of  law,  be  warned  not  to  inter- 
change cars  with  the  offending  road,  and  compelled  to  obey  the  behests 
of  their  employes.  Thus  may  the  transportation  of  vast  regions  of 
country  covered  by  connecting  lines  be  controlled  and  paralyzed  at  the 
arbitrary  will  and  pleasure  of  the  Brotherhood  of  Locomotive  Engineers. 
Indeed,  it  seems  to-day  to  be  by  the  grace  of  the  leaders  of  this  associa- 
tion chat  the. various  corporations  owning  the  vast  network  of  railways 
west  of  Chicago  are  permitted  to  operate  their  lines.  The  people  of  this 
vast  region  may  at  any  moment  be  deprived,  by  the  arbitrary  fiat  of  the 
association  in  question,  of  all  railroad  facilities.  Is  this  a  power  fit  to 
be  assumed  and  wielded  by  any  set  of  irresponsible  men  under  the  sun? 

There  is  another  matter  worthy  of  consideration  by  the  defendant  com- 
pany.    If  it  refuses  to  receive  and  move  cars  laden  with  goods  or  mer- 
chandise, will  the  company  not  be  liable  for  any  damages  which  may 
accrue  to  the  owners  and  consignees  of  such  shipments?     Is  it  not  the 
right  of  the  citizen  and  owner  of  goods  shipped  to  have  their  property 
received  and  transported  by  the  defendant  as  a  common  carrier,  and  does 
not  this  right  belong  to  the  shipper,  by  both  the  common  and  statute 
law?    Suppose  the  goods,  being  perishable,  should  go  to  destruction  bj 
the  way;  suppose  they  be  ordered  for  a  special  purpose,  and  fail  to  reacl 
the  consignee  in  time;  suppose  by  reason  of  the  delay  caused  by  the  ac 
of  the  defendant  there  should  be  a  heavy  decline  in  the  market,  woul( 
not  the  defendant  company  be  liable  to  the  owner  and  consignee  in  dam 
agesr  .  ^ 

The  injury  complained  of  is  clearly  irreparable,  except  by  the  remed; 
now  prayed  for  by,  the  complainant.     It  is  a  continuing  injury. 
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may  occur  every  day,  and  many  times  a  day.  This  compltdnant  is  a 
common  carrier,  and  cannot  refuse  to  receive  and  carry  goods  destined 
to  persons  living  or  doing  business  upon  the  defendant's  line.  Yet  the 
complainant  must  either  refuse  to  receive  such  goods,  and  abandon  all 
its  business  connected  with  the  defendant^  line,  or  receive  them  and  al- 
low them  to  accumulate  upon  its  own  tracks,  or  in  warehouses  at  the 
pla^e  of  connection  between  the  two  roads. 

The  mandatory  injunction  against  the  defendant  company  and  its  chief 
officers  as  prayed  fbr  will  be  granted,  to  continue  in  force  till  the  next 
session  of  the  court  to  be  held  at  Keokuk  on  the  24th  day  of  the  present 
month,  upon  the  complainant  giving  bond  in  the  sum  of  $5,000,  to  be 
approved  by  the  clerk  of  the  court.  The  clerk  will  approve  the  bond, 
and  issue  the  writ.  No  temporary  injmiction  can  now  be  granted  against 
the  defendants  who  have  not  been  served  with  notices,  and  who  have 
not  appeared,  but  the  order  is  that  the  application  for  the  same  be  set 
down  for  hearing  on  the  same  day,  (March  24th,)  at  Kepkuk,  at  9  o'clock 
A.  M.,  and  that  in  the  mean  time  a  restraining  order  in  accordance  with 
the  provisions  of  section  718,  Rev.  St.  U.  8.,  be  issued  and  served  upon 
said  defendants,  with  notice  of  the  time  and  place  designated  for  the 
hearing.  The  clerk  will  issue  the  same  in  accordance  with  the  order 
signed  and  filed  herewith. 


Hazard  et  al,  v.  Dillon  a  ol. 
{OirouU  Court,  8.  D.  Jfw  Tark.    March  28, 1888.) 

Tbusts— DuTYOF  Trubtbbs— Bills  fob  Aocouktikg— Hibjoindbr  of  Oatjsm. 
In  a  biU  by  the  stockholders  to  compel  the  trustees  of  a  company  to  account 
for  the  unpaid  profits  on  their  respective  shares  upon  the  completion  of  the 
trust,  it  is  improper  to  join  a  complaint  against  the  trustees  to  compel  them  to 
aconnt  for  and  pay  over  to  one  of  the  complainants  certain  dividends  wrong- 
fully paid  bv  them  to  a  third  party  upon  his  nominal  and  fraudulent  owner- 
ship of  stock,  in  which  dividends  the  other  complainants  have  no  interest 

Samb— Pabtibs— Of  Cobporations— Stockholdbks. 

To  a  bill  by  the  stockholders  against  the  trustees  of  a  company  to  oompel 
an  accounting  and  distribution  of  the  dividends  and  profits  upon  the  comple- 
tion of  the  trust,  the  real  owner  of  shares  obtained  by  fraud  from  the  trustees 
by  a  nominal  owner,  is  a  proper  party  Complainant,  although  such  real  oWner 
has  not  complied  with  the  trust  agreement;  the  compliance  by  thd  nominal 
owner  inuring  to  the  benefit  of  such  real  owner. 

B/IMB— lESTOPPEL  of  ^USTBE  TO  AlLEGB  FbAUD. 

A  contract  for  the  construction  of  a  railroad  was  assigned  in  trnst  for  acorn- 

£any,  the  trustees  of  which  were  also  the  directors  of  the  railroad.  MM  tha;t, 
1  an  action  by  the  stockholders  of  the  construction  company  to  compel  the 
trustees  to  account  for  the  {profits  from  such  contract,  the  trustees  could  not 
assert  that  the  contract  was  in  fraud  Of  the  railroad,  nor  that  the  stockholdi^rs 
had  paid  no  consideration  for  the  contract,  and  that  the  railroad  was  nx>t  a 
necessary  party.     .    .  ,     ^  .        „ 

SaHB— liAOHBS  OB  LlMITATIONS^DSMinaBBB. 

A  bill  by  stockholders  to  compel  the  trustees  of  a  corporation  to  actiount 
for  t^  dividends  and  iindiBtri)>uted  profits  derived  from  the  constraction  <!^^  a 
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railroad  is  not  demurrable  on  the  eround  of  laches  or  llmitatioB  where  the 
bill  falls  to  show  on  its  face  when  the  road  was  completed  or  when  the  right 
to  final  accounting  accrued.  , 

In  Equity.     On  demurrer  to  bill* 

Joseph  H.  Ohoatey  for  plaintiSs. 

John  F.  Dillon  and  Ariemoi  H.  Hdmee^  for  defendants. 

Shipman,  J.  This  is  a  demurrer  to  a  bill  in  equity.  The  complain- 
ants are  Rowland  Hazard  and  sundry  other  stockholders  in  the  Credit 
Mobilier  of  America,  a  corporation  which  was  created  under  the  laws  of 
the  state  of  Pennsylvania,  who  bring  the  bill  in  behalf  of  themselves  and 
all  others  who  were  stockholders  in  said  corporation  on  October  15, 1867, 
and  July  3, 1668,  and  who  may  elect  to  unite  in  the  cause  as  complain- 
ants, and  the  said  Credit  Mobilier.  The  defendants  are  Sidney  Dillon 
and  divers  others,  who  were  either  the  trustees  named  in  the  hereinafter 
recited  agreement,  or  the  successors  of  said  trustees,  or  their  administra- 
tors or  executors. 

The  averments  of  the  bill  are  as  follows:  On  August  16,  1867,  a  con- 
tract for  the  construction  of  certain  portions  of  the  railroad  and  tdegraph 
line  of  the  Union  Pacific  Railroad  Company  was  entered  into  between 
that  corporation  and  Oakes  Ames.  On  October  15,  1867,  a  written 
agreement  was  made  between  said  Ames  of  the  first  part,  Thomas  C.  Du- 
rant,  Oliver  Ames,  John  B.  Alley,  Sidney  Dillon,  Cornelius  S.  Bushnell, 
Henry  S.  McComb,  and  Benjamin  E.  Bates  of  the  second  part,  and  the 
said  Credit  Mobilier  of  the  third  part,  by  which  the  said  contract  was  as- 
signed to  the  parties  of  the  second  part,  upon,  inter  a2ia,  the  following 
conditions  and  trusts,  viz.:  That  the  parties  of  the  second  part  should 
perform  all  the  terms  and  conditions  of  the  said  contract  so  assigned, 
which  were  to  have  been  performed  by  the  said  Ames,  and  that  the  avails 
and  proceeds  of  said  contract,  after  certain  deductions  for  expenses, 
should  be  held  by  the  parties  of  the  second  part  for  the  use  and  benefit 
of  the  several  persons  holding  and  owning  shares  in  the  capital  stock  of 
the  said  Credit  Mobilier  of  America  on  the  day  of  the  date  of  the  contract, 
or  their  assigns,  and  for  the  use  and  benefit  of  the  assignees  of  such 
holders  who  might  comply  with  the  provisions  of  the  said  contract. 
Said  Bushnell  and  Durant  were  two  of  the  three  members  of  the  execu- 
tive committee  of  said  railroad  company,  who  had,  on  behalf  of  said 
company,  executed  the  construction  contract  with  Oakes  Ames.  On 
July  3,  1868,  the  agreement  of  October  15,  1867,  was,  by  an  agreement 
in  writing,  executed  by  all  the  parties  to  said  first  agreement,  and  by 
the  then  stockholders  of  the  said  Credit  Mobilier,  so  far  changed  and  mod- 
ified that  all  the  trusts  in  favor  of  the  stockholders  of  the  Credit  Mobilier 
of  America,  and  the  assignee  of  stockholders  thereof,  were  thereby  trans- 
ferred to  and  vested  in  the  persons  named  in  said  last  agreement,  in  the 
shares  and  proportions  annexed  to  their  respective  names,  said  persons 
being  all  the  stockholders  of  the  Credit  Mobilier.  The  individual  com- 
plainants were  then  stockholders  thereof,  and  now  are  beneficiaries  un- 
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der  said  contract.  At  the  date  of  each  of  said  Agreements,  said  Durant 
was  the  nominal  owner  of  5,658  shares  of  the  capital  stock  of  said  Credit 
Mobilier  Company,  but  in  fact  the  same  had  been  fraudulenty  acquired 
by  him  with  the  funds  of  said  company,  and  said  shares  equitably  be- 
longed to  the  other  stockholders  of  said  company  in  proportion  to  their 
respective  shares  in  its  stock.  Said  trustees  proceeded  to  act  as  such, 
and  received  large  amounts  of  money  and  securities.  The  complainants 
and  said  Durant  complied  with  the  provisions  of  the  agreement  of  Oc- 
tober, 1867.  All  the  work  undertaken  by  said  trustees  to  be  performed 
has  been  completed,  and  the  trustees  have  received,  or  ought  to  have  re- 
ceived, from  the  railroad  company  all  the  sums  payable  for  said  work; 
and  it  is  alleged  that  "  nothing  remains  for  said  trustees  to  do  but  to  ao> 
count  for  and  to  pay  over  to  the  complainants  and  their  co-beneficiaries 
under  said  agreements  the  dividends,  profits,  and  sums  to  which  they 
are  equitably  entiUed."  It  is  not  alleged  when  the  railroad  was  com- 
pleted. No  account  of  the  proceeds  and  avails  of  said  contracts  has  been 
rendered  by  said  trustees,  although  they  have  been  often  requested  to 
lender  such  an  account.  Of  the  cash  and  other  property  which  were  re- 
ceived by  the  said  trustees  under  and  by  virtue  of  the  aforesaid  agree- 
ment of  October  15, 1867,  some  portions  have  been  divided  and  distrib- 
uted among  the  beneficiaries  under  said  agreement,  but  of  the  exact 
amount  of  such  distribution,  the  complainants  are  not  advised.  The 
residue  of  said  property  has  not  been  distributed  or  otherwise  accounted 
for,  but  the  exact  amount  thereof  the  complainants  are  ignorant  of;  nor 
have  the  complainants  knowledge  of  the  amounts  of,  in  cash  or  things  of 
value,  which  were  in  all  received  by  the  said  trustees  under  said  contracts. 
They  know  that  the  amounts  thus  received  were  lai^e,  amounting  to 
many  millions  of  dollars.  Demands  have  been  made  in  behalf  of  the 
said  beneficiaries  upon  some  of  the  said  trustees  for  an  inspection  of  their 
books,  but  the  demands  have  been  refused.  No  account  of  the  sums 
of  money  and  of  the  earnings  has  been  filed,  nor  have  they  rendered  to 
the  cestuia  que  trustent  any  statement  of  the  said  earnings,  although  re- 
quested so  to  do. 

The  bill  further  alleges  that,  although  it  was  the  duty  of  the  trustees 
to  execute  the  trust  faithfully,  they  neglected  to  give  proper  attention  to 
it,  appointed  improper  and  unsuitable  agents,  and  that  the  losses  by  rear 
son  of  their  breaches  of  trust  amount  to  $10,000,000.  The  particular 
wrongful  acts  and  neglects  which  are  specified  are  the  intrusting  the  su- 
pervision of  the  work  to  said  Durant,  who  they  knew  was  reckless,  dis- 
honest, and  unfit  to  have  the  control  of  important  financial  interests. 
It  is  alleged  that  he  actually  conducted  the  business  extravagantly  and 
fraudulently;  and  thus  through  the  negligence  of  the  trustees,  said  Du- 
rant defrauded  the  complainants  out  of  l^rge  sums. 

On  or  about  January  7,  1869,  and  February  1,  1870,  the  trustees 
transferred  to  said  Durant,  as  dividends  and  profits  upon  the  5,658 
shares  of  Credit  Mobilier  stock  nominally  standing  in  his  name,  25,316 
shares  of  the  stock  of  the  Union  Pacific  Railroad  Company,  and  its  in- 
come bonds  to  the  amount  of  $700,000,  although  tiiey  knew  and  had 
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notice  that  said  dividends  did  not  equitably  belong  to  said  Durante  and 
should  not  have  been  paid  to  him.  In  1868,  a  bi]l  in  equity  was  filed 
in  the  supreme  court  of  the  state  of  Rhode  Island  by  Isaac  P.  Hazard 
and  others  against  said  Durant  and  other  trustees,  praying  that  Durant 
should  be  enjoined  from  receiving  or  disposing  of,  and  that  the  trustees 
should  be  enjoined  from  paying  or  delivering  to  him,  any  dividends  or 
earnings  which  should  be  thereafter  declared  or  paid  upon  said  contract. 
The  Credit  Mobilier,  the  Union  Pacific  Railroad  Company,  Oliver  Ames, 
John  Dufi^,  and  said  Durant  appeared  in  said  suit,  and  in  August,  1868, 
an  injunction  pendente  lite  was  granted  and  served  upon  them  in  accord- 
ance with  the  prayer  of  said  bill.  In  December,  1882,  a  final  decree 
was  made  in  said  suit  that  the  said  5,658  shares  of  stock  of  the  Credit 
Mobilier  Company  (and  also  49  45-100  additional  shares,  making  in 
ail  5,707  45-100  shares)  had  been  purchased  by  said  Durant  with  the 
funds  of  said  corporation,  and  were,  in  fact,  its  property,  together  with 
any  dividends  and  profits  which  had  accrued  to  him  as  the  holder  of 
said  shares,  and  he  was  directed  to  deliver  said  shares  and  dividends  to 
commissioners  appointed  to  receive  the  same.  No  decree  was  rendered 
against  the  other  defendants,  because  the  only  trustees  who  had  been 
served  with  process  had  died  during  the  pendency  of  the  suit,  without 
leaving  any  estate,  or  any  executor  or  administrator,  within  the  state  of 
Rhode  Island.  Said  Durant  did  not  comply  with  said  decree,  but  was, 
and  continued  to  be  until  his  death,  insolvent.  The  bill  then  alleges 
sundry  facts  for  the  purpose  of  repelling  any  charge  of  laches  in  not  hav- 
ing previously  instituted  a  suit  for  the  recovery  of  the  dividends  upon 
said  5,658  shares.  The  bOl  prays,  inter  alia,  for  an  account  of  all  the 
moneys  or  other  things  of  value  received  under  the  aforesaid  contracts, 
for  a  discovery  of  the  manner  in  which  said  amounts  of  moneys  or  other 
things  were  disposed  of,  and  of  the  residue  which  remains  in  the  hands 
of  any  of  the  defendants;  that  the  defendants  may  be  charged  with  all 
the  profits  which  they  received  or  ought  to  have  received  under  said 
contracts,  and  with  the  amount  of  all  losses  or  damages  sustained  by  the 
beneficiaries  by  reason  of  the  negligence  and  improper  conduct  of  the  de- 
fendants and  of  their  agents  in  said  trust;  for  the  payment  to  the  com- 
plainants of  the  just  proportion  of  the  said  avails  and  profits  due  upon  the 
same  stock  of  which  said  Durant  was  the  nominal  owner;  and  for  the  pay- 
ment of  the  value  of  said  25,316  shares  of  Union  Pacific  Railroad  Stock, 
and  of  said  income  bonds;  and  for  the  payment  of  such  moneys,  and 
the  delivery  of  such  stocks  and  bonds,  as  may  be  found  to  be  due  to  the 
complainants. 

The  defendant  Dillon  has  demurred  to  the  bill:  (1)  For  misjoinder  of 
parties,  in  that  the  Credit  Mobilier  is  improperly  joined  with  the  indi- 
vidual complainants.  (2)  For  misjoinder  of  causes.  (3)  For  want  of 
equity  in  each  and  all  of  the  complainants,  and  non-joinder  of  the  Union 
Pacific  Railroad  Company,  (a)  The  complainant^  show  no  consider- 
ation for,  and  no  interest  in,  and  no  equity  to  enforce  the  contract  of 
1867  and  1868.  (fe)  The  contract  itself  is  fraudulent,  illegal,  and  void, 
and  the  complaiuants  are  partidpeamminiSf  not  coming  with  clean  hands, 
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or  to  enforce  any  meritorions  equity,  (4)  Because  the  daim  sought  to 
be  enforced  is  stale,  and  is  barred  by  limitation  and  laches. 

For  the  sake  of  convenience,  I  shall  consider  the  questions  raised  by 
the  demurrer  in  a  different  order. 

1.  The  alleged  misjoinder  of  causes  of  action.  It  plainly  appears  that 
the  bill  has  two  objects — Mr$t^  to  compel  the  defendants  to  pay  to  the 
Credit  Mobilier,  one  of  the  complainants,  the  particular  dividends  which 
were  wrongfully  paid  in  1869  and  1870  to  Mr.  Durant,  upon  his  nom- 
inal and  fraudulent  ownership  of  5,658  shares  of  the  stock  of  said  com- 
pany, the  title  to  which  was  in  litigation  in  Rhode  Island,  from  1868  to 
1882;  secondy  to  compel  th«  defendants  to  account  to  the  said  Credit  Mo- 
bilier, as  the  owner  of  said  6,658  shares,  and  to  the  other  stockholders 
in  said  company  for  the  unpaid  dividends  or  profits,  if  any  there  be,  upon 
their  respective  shares  in  the  said  Credit  Mobilier  Company,  which  ought 
to  have  been  divided  among  said  stockholders  at  the  completion  of  the 
construction  contract.  The  propriety  of  this  joinder  is  attacked  upon 
the  ground  that  the  matter  of  the  repayment  to  the  Credit  Mobilier  of 
the  dividends  upon  the  Durant  stock  is  a  matter  with  which  the  individ- 
ual stockholders  have  no  interest,  and  that  thus  two  distinct  and  inde- 
pendent matters  are  linked  together  in  one  suit.  The  complainants,  as- 
senting to  the  proposition  that  there  is  a  union  of  independent  matters  of 
account,  with  one  of  which  the  Credit  Mobilier  is  solely  concerned,  de- 
fend the  bill  upon  the  principle  that  in  a  bill  for  accounting  against  trus- 
tees aU  of  the  cestms  qae  trvstent  must  be  before  the  court  with  their  claims, 
especially  where  there  has  been  a  breach  of  trust,  and  misapplications  of 
funds,  and  where  an  accounting  is  necessary  to  ascertain  the  amount  of 
itie  funds.  This  general  rule  is  a  correct  one,  and  when  the  ascertain- 
ment of  the  amount  which  properly  belongs  to  a  trust  fund,  and  the  di- 
vision of  such  amount  among  the  ceatvds  que  trvstentj  are  the  only  subjects  of 
the  bill,  the  rule  is  to  be  observed.  But  it  does  not  follow  because  the 
defendants  are  trustees,  and  all  the  complainants  have  different  claims  as 
ceghiis  que  tnisterU  against  them,  that  therefore  all  possible  claims  which 
arise. upon  different  sets  of  facts,  and  in  which  the  complainants  have  no 
common  interest,  are  to  be  grouped  together  in  one  suit,  if  the  question 
of  the  payment  of  some  of  their  claims  has  no  bearing  upon  the  ascer^ 
tainmentof  the  amount  which  properly  belongs  to  the  trust  fund.  Di- 
verse subjects  in  which  the  complainants  have  no  common  interest,  and 
the  decision  pf  one  of  which  does  not  affect  the  amount  of  the  trust  fund 
to  be  divided,  should  not  be  joined  t(^ether,  even  in  a  bill  for  accounts 
ing  by  cegtms  que  trvstent  against  trustees,  solely  on  the  grounds  that  each 
subject  relates  to  the  management  of  the  same  trust.  Again,  the  fact 
that  the  different  causes  of  action  relate  in  some  way,  but  not  in  thd 
same  way,  to  the  management  of  the  trust  fund,  is  not  sufficient  to  jus- 
tify a  combination,  in  one  suit,  of  all  the  various  causes  of  complaint 
against  the  trustees,  if  the  causes  of  action  are  of  so  different  character 
that  it  would  be  inconvenient  or  unjust  to  unite  them  in  one  suit.  In 
OompbeU  v.  Mackayy  1  Mylne  &  C.  603,  the  court,  after  asserting  what  hlia 
been  declared  elsewhere,  that  ^'to  lay  down  any  rule,  applicable  univenh 
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ally,  or  to  say  what  constitute?  multifariousness  as  an  abstract  proposi- 
tion, is,  upon  the  authorities  utterly  impossible,"  also  says: 

"Frequently  the  objection  raised,  though  termed  *multifariousness,Ms  in 
fact  more  properly  misjoinder;  that  is  to  say,  the  cases  or  claimis  united  in  the 
bill  are  of  so  different  a  character  that  the  court  will  not  permit  them  to  be 
litigated  in  one  record.  It  may  be  that  the  plaintiffs  and  defendants  are  par- 
ties to  the  whole  of  the  transactions  which  form  the  subject  of  the  suit,  and 
nevertheless  those  transactions  may  be  so  dissimilar  that  the  court  will  not 
allow  them  to  be  joined  together,  but  will  require  distinct  records." 

The  question  then  resolves  itself  into  this:  Is  the  repayment  of  that 
portion  of  the  declared  dividend,  which  was  wrongfully  paid  to  Durant 
— ^being  a  matter  in  which  th^  Credit  Mobilier  solely  is  interested — a 
subject  which,  by  reason  of  its  separate  character,  ought  not  to  be  joined 
witti  an  accounting  for  the  benefit  of  all  the  stockholders  for  the  purpose 
of  ascertaining  the  amount  of  the  fund  which  has  not  been  divided? 
The  specific  claim  to  the  dividend  wrongfully  paid  to  Durant  does  not 
arise  out  of  the  same  transactions  which  create  the  second  cause  of  action. 
It  arises  out  of  Durant's  iraud,  and  the  trustees  wrongful  complicity  with 
it  by  the  payment  to  him  of  a  properly  declared  dividend,  which  should 
have  been  paid  to  another  person.  The  first  cause  of  action  is  the  pay- 
ment of  ascertained  profits  to  a  person  who  had  fraudulently  represented 
himself  as  a  stockholder,  and  is  to  be  paid  to  the  Credit  Mobilier,  not  as 
a  part  of  the  trust  fund  which  is  to  be  divided,  but  because  the  defend- 
ants wrongfully  paid  that  dividend  to  the  wrong  person;  the  second  cause 
of  action  is  the  ascertainment  of  the  amount  of  the  undistributed  portion 
of  the  fund.  The  first  is  not  strictly  a  matter  of  accounting;  the  second 
is  a  proper  matter  of  account.  The  two  subjects  are  distinct,  and  are 
governed  by  diiferent  principles,  and  have  very  little  in  common  with 
each  other.  They  seem  to  be  linked  together,  not  because  they  have  a 
natural  relationship  to  each  other,  but  in  the  expectation  that  strength 
may  be  derived  from  the  union.  The  second  cause  of  demurrer  is  sus- 
tained. 

2.  The  misjoinder  of  parties.  If  the  Credit  Mobilier  Company  is  the 
owner  of  the  shares  which  stood  in  Durant's  name,  it  is  properly  a  party 
with  the  named  stockholders  of  record  in  a  bill  for  an  account  from  the 
trustees,  and  is  entitled  to  participate  with  the  other  stockholders  in  any 
benefits  which  may  result  therefrom.  It  was  not  named  in  the  deed  of 
trust,  and,  as  a  matter  of  course,  not  being  a  stockholder  of  record,  it 
could  not  itself  comply  with  the  fifth  article  of  the  contract  in  regard  to 
furnishing  a  proxy  to  the  trustees;  but  the  person  in  whose  name  the 
stock  fraudulently  stood  complied  with  all  the  provisions  of  the  contract. 
The  Credit  Mobilier,  being  the  real  owner  of  the  stock  of  which  Durant 
was  the  nominal  owner,  his  compliance  with  the  contract  provisions 
must  inure  to  its  benefit.  If  it  is  once  admitted  that  the  corporation  is 
tiie  real  owner  of  the  stock,  and  that  the  nominal  owner  has  performed 
all  the  requirements  of  the  contract,  there  is  no  technical  reason  which 
should  prevent  the  real  owner's  securing  the  benefits  which  legaUy  belong 
to  the  ownership  of  the  shares. 
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8.  The  alleged  want  of  equity  in  each  of  the  complainants.  The  de- 
fendant next  contends  that,  inasmuch  as  the  assignnient  of  the  Oakes 
Ames  contract  to  trustees,  who  were  also  directors  in  the  railroad  com* 
panj,  was  fraudulent,  the  complainants,  who  neither  paid  anything  nor 
parted  with  anything  of  value  in  pursuance  of  it,  cannot  be  permitted  in 
a  court  of  equity  to  seek  for  or  to  obtain  any  of  the  pecuniary  fruits  which 
have  arisen  from  the  fraud.  I  do  not  deem  it  important  to  discuss  the 
principles  which  underlie  this  proposition,  or  the  cases  in  which  the 
principles  have  been  presented  in  different  phases;  but  one  marked  dif- 
ference between  this  case  and  many  of  its  predecessors  is  to  be  noticed. 
This  contract  was  not  illegal  by  reason  of  a  statutory  prohibition  of  it, 
whether  presumably  or  actually  fraudulent.  It  was  not  absolutely  void, 
but  was  voidable  at  the  election  of  the  defrauded  party.  The  railroad 
company  has  made  no  effort  to  declare  or  have  it  declared  void,  and  has 
affirmed  it,  so  far  as  was  possible,  by  its  long  silence.  If  the  trustees 
have  in  their  hands  any  of  the  profits  of  the  contract  which  they  re- 
ceived as  trustees  for  the  complainants,  it  is  not  permitted  to  them  to 
assert  what  the  defrauded  party  has  declined  to  assert,  and  to  claim  ad- 
versely to  those  for  whom  they  acquired  and  ought  to  hold  the  property, 
or  to  refuse  to  pay  over  the  results  of  the  e^^ecuted  contract,  or  to  claim 
that  their  cestuia  que  trusteaty  having  paid  nothing  under  the  contracts, 
have  no  equitable  rights  in  its  fruits.  Railroad  Co.  v.  Duramt^  95  U.  S. 
676;  Brooica  v.  Mdrtinj  2  Wall.  70.  For  this  reason  it  is  not  necessary  to 
make  the  railroad  company  a  party.  It  had  now  no  interest  in  the  con- 
troversy. 

4.  The  defense  of  the  statute  of  limitations,  of  laches,  and  of  the  stale- 
ness  of  the  claims.  In  regard  to  the  claim  of  the  Credit  Mobilier  for  the 
dividend  wrongfully  paid  to  Durant,  the  pleader  recognized  the  duty  of . 
alleging  adequate  excuses  for  the  delay  in  bringing  suit  upon  causes  of 
action  which  arose  in  1869  and  1870,  and  has  stated  reasons  which,  un- 
contradicted and  unexplained,  are  apparently  sufficient.  In  1868,  and 
before  the  payment  of  these  profits,  and  in  anticipation  thereof,  the 
Rhode  Island  suit  was  commenced,  to  which  the  Credit  Mobilier  and 
Durant  were  parties,  and  which  was  not  decided  until  1882.  Meantime 
it  was  not  the  duty  of  the  corporation  to  commence  in  its  own  name  an 
independent  suit  for  the  recovery  of  these  dividends.  The  defendants 
also  insist  that  the  claims  of  the  complainants  for  the  payment  of  undis- 
tributed profits,  and  the  reimbursement  of  losses,  is,  upon  its  face,  a 
stale  claim,  which  has  been  well  known  since  the  road  was  completed, 
but  which  was  sued  upon  after  five  of  the  seven  trustees  were  dead,  by 
parties  who  had  for  a  longtime  slept  upon  their  alleged  rights,  and  there- 
fore was  not  properly  the  subject  of  an  equity  suit  in  May,  1886,  when 
the  bill  was  filed,  and  that  no  apology  for  the  laches  is  presented  in  be- 
half of  any  party  other  than  the  Credit  Mobilier.  The  bill  does  not  state 
when  the  road  was  completed,  or  when  the  right  to  a  final  accounting 
conmienced,  but  it  is  said  by  the  defendants  that  the  date  of  the  comple- 
tion of  the  road  was,  in  the  case  of  17.  8.  v.  RaUroad  Cb.,  99  U.  S.  492, 
judicially  ascertained  to  W  in  1869,  for  the  purposes  which  were  at  issue 
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in  that  litigation,  and  that  the  date  is  a  matter  of -public  history.  "Courts 
will  take  notice  of  whatever  is  generally  known  within  the  limits  of  their 
jurisdiction;  and  if  the  judge's  memory  is  at  fault,  he  mAy  refresh  it  by 
resorting  to  any  means  for  that  purpose  which  he  may  deem  safe  and 
proper."  Brown  v.  Piper j  91  U.  8.  37.  Courts  also  take  judicial  notice 
of  matters  of  public  history  which  aflfect  the  whole  people.  Bank  v. 
Earle,  13  Pet.  619,  590;  1  Greenl.  Ev.  §  5.  It  is  true  that  the  building 
and  completion  of  the  Union  Pacific  Railroad  were  facts  of  great  public 
importance.  It  was  undertaken  at  a  critical  period  in  the  history  of  our 
country,  as  a  military  necessity  for  the  preservation  of  its  territory,  ^d 
as  a  most  important  instrumentality  for  the  common  benefit  of  widely 
separated  states.  ^'It  was  a  national  work,  originating  in  national  ne- 
cessities, and  requiring  national  assistance."  U.  8.  v.  RaUroad  Cb.,  91 
U.  S.  72.  But  I  have  serious  doubts  whether  the  date  of  the  com  pie- 
'tion  of  a  railroad  is  within  the  class  of  events  of  public  history  of  which 
'courts  are  permitted  to  take  judicial  notice  in  the  decision  of  a  question 
of  the  character  which  is  here  presented.  I  have  more  serious  doubts 
whether,  without  evidence,  it  can  be  judicially  assumed  that,  although 
the  road  was  completed  for  certain  purposes  in  1869,  and  was  completed 
to  the  satisfaction  of  the  commissioners  appointed  by  the  government  in 
1874,  either  of  those  dates  can  be  taken  as  the  date  when  expenditure 
by  the  contractors  ceased,  and  they  were  discharged  from  their  obliga- 
tions by  the  company,  and  the  duty  of  accounting  only  remained.  It 
is  not  improbable  that  the  road  was  in  running  order  for  trains  before 
the  necessary  depots,  complete  equipment,  rolling  stock  and  side  track- 
ing had  been  finished;  and  it  would  be  imprudent  to  infer  that  because 
trains  habitually  ran  over  the  road,  and  it  had  been  accepted  by  the  gov- 
ernment, therefore  the  contract  had  been  completely  performed.  I  am 
therefore  of  opinion  that  the  question  of  the  eflfect  of  the  statute  of  limit- 
ations or  of  laches  or  of  staleness  does  not  arise  upon  the  face  of  the  bill. 
The  second  cause  of  demurrer  is  sustained. 


MsBOHANTs'  Nat.  Bane  of  Chicago  0t  al.  v.  Sabin  d  aL 

(OireuU  C<furt,  D.  Minnesota.    April  4, 1888.) 

CiUBDrroB'8  BniL  —  FAniUBB  to  Show  that  Legal  Rbhedt  has  bben  Ex- 
hausted. 

A  bill  by  a  Judgment  creditor  for  dlBcovery  showing  that,  when  theezecation 
was  retarned  unsatisfied,  and  when  the  bill  was  filed,  there  was  proijerty, 
within  the  knowledge  of  the  creditor,  subject  to  levy  on  execution,  fails  to 
show  that  the  legal  remedy  has  been  exhausted,  and  is  demurrable. 

In  Equity.     On  demurrer  to  bill. 

The  plaintiffs,  the  Merchants'  National  Bank,  of  Chicago,  and  First  Na- 
tional Bank,  of  Ithaca,  are  judgment  creditors  of  the  firm  of  J.  H.  Towns- 
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hend  A  Co.,  composed  of  the  defendants  James  H.  Townshend,  D.  M. 
Sabin,  and  George  M.  Brush.  Their  judgments  were  recovered  and  dock- 
eted in  this  court  January  6,  1886,  in  suits  on  promissory  notes  made 
by  the  firm  of  J.  H.  Townshend  <fe  Co.  to  the  order  of  the  Northwestern 
Manufacturing  &  Car  Company,  and  by  that  company  indorsed.  This 
bill  is  exhibited  against  the  partners  in  the  firm,  against  Maria  Louise 
Brush,  wife  of  the  defendant  George  M.  Brush,  and  against  R.  B.  Lang- 
don,  the  Minnesota  Thresher  Company,  a  corporation,  and  J.  C.  O'Gor- 
man.  The  bill  alleges  that  on  March  16, 1887,  execution  on  each  judg- 
ment was  issued  against  the  property  of  J.  H.  Townshend  &  Co.,  and  of 
each  partner,  and  that  on  March  23,  1887,  the  marshal  made  return 
thereof;  ''that  said  defendants,  nor  either  of  them,  had  any  goods,  chat- 
tels, lands,  tenements,  or  real  estate  within  said  district  whereupon  to 
levy  and  satisfy  the  said  executions,  or  any  part  thereof;"  and  that  said 
executions  are  wholly  unsatisfied.  In  respect  to  the  defendant  Sabin, 
for  whom  this  brief  is  filed,  the  bill  further  alleges,  as  follows:  That 
Mr.  Sabin  is  or  claims  to  be  a  creditor  of  the  Northwestern  Manufacturing 
&  Car  Company,  (a  corporation,  which  is  insolvent,  and  whose  property 
is  in  the  hands  of  a  receiver  appointed  May  10,  1884,  by  the  district 
court  for  Washington  county,  Minn.,)  upon  claims  of  $128,893.33  and 
$736,000,  and  $3,500  respectively,  amounting  in  all  to  $868,393.33; 
that  these  claims  have  been  duly  filed  with  the  receiver,  but  are  con- 
tested and  undetermined;  that  the  stock,  property,  and  assets  of  the  car 
company  are  "very  nearly  adequate  to  pay  and  discharge  all  of  the  just 
debts  and  liabilities,"  and  that  the  claims  of  Mr.  Sabin,  if  sustained,  are 
worth  at  least  $60,000.  And  the  plaintiffs  say  that  if  this  court  will  ap- 
point a  receiver  of  Mr.  Sabin's  property,  and  order  such  receiver  to  sell 
these  claims,  the  plaintiffs  will  procure  a  bid  therefor  in  excess  of  $2,000. 
The  bill  further  aJleges  that  the  defendant  thresher  company  is  a  corpo- 
ration organijsed  for  the  purpose  (among  others)  of  buying  the  property, 
assets,  indebtedness,  and  stock  of  the  car  company,  and  for  manufactur- 
ing of  steam-engines,  etc. ,  with  an  authorized  capital  divided  into  $4,000,- 
000  of  preferred  stock,  and  $3,000,000  of  common  stock;  that  its  plan 
is  to  issue  Its  preferred  stock  in  exchange  for  claims  against  the  car  com- 
pany, and  its  common  stock  in  exchange  for  preferred  stock  of  the  car 
company,  share  for  share.  The  bill  further  states  that  on  May  10, 1884, 
Mr.  Sabin  was  a  man  of  large  means,  and,  among  other  things,  was  the 
owner  of  or  equitably  interested  in  a  majority  of  the  $4,000,000  capital 
stock  of  the  car  company;  was  a  partner  in  J.  H.  Townshend  &  Co.,  and 
was  also  beneficially  interested  in  many  other  enterprises  unknown  to 
the  plaintiffs;  that  defendants  Townshend,  Sabin,  and  Brush  have 
property  and  other  equitable  interests  and  Oimgs  in  adion  of  the  value  of 
more  than  $2,000,  exclusive  of  all  prior  claims  thereon,  but  which  the 
plaintiffs  have  been  unable  to  reach  by  execution  on  their  judgments. 
The  bill  further  states  that  the  defendant  Sabin  has  recently  become  the 
owner  of,  or  equitably  and  beneficially  interested  in,  a  large  amount  of 
the  stock  of  the  thresher  company,  which  stock  is  of  great  value,  and  has 
not  been  transferred  to  Mr.  Sabin  on  the  books  of  the  company,  and 
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plaintififs  have  na  means  of  determining  accurately  ^be  amount  of  stock 
so  owned  by  Mr.  Sabin,  or  in  which  he  is  so  interested;  that  Mr.  Sabin, 
unless  restrained  by  injunction,  will  convert  his  claims  against  the  car 
company  into  preferred  stock  of  the  thresher  company,  and  will  sell  or 
dispose  of  such  stock  so  as  to  hinder  and  delay  plaintiffs  in  collecting 
their  judgments.  The  bill  further  alleges  that  the  firm  of  J.  H.  Towns- 
bend  &  Co.,  being  a  debtor  to  the  First  National  Bank,  of  Stillwater,  in 
more  than  $15,000,  that  bank  recovered  judgment  in  Dakota  territory^ 
and  levied  upon  elevators  in  that  territory  belonging  to  the  firm,  sold 
them  on  execution,  and  became  the  purchaser;  and  that  afterwards  the 
bank  sold  and  conveyed  the  elevators  to  the  defendant  Maria  Brush,  wife 
of  defendant  George  M.,  for  a  large  consideration,  all  of  which  was  paid 
by  defendants  Sabin  and  George  M.  Brush,  for  whom  she  now  holds  the 
title  in  trust,  all  for  the  purpose  of  defrauding  the  plaintiff  and  other 
creditors.  The  bill  further  allies  that  defendant  Sabin  was  indorser  of 
the  car  company's  paper  to  the  amount  of  over  $1,000,000,  and  was 
rendered  insolvent  by  the  company's  failure.  That  defendant  O'Grorman, 
then  a  man  of  moderate  means,  has  since  acquired  and  now  holds  prop- 
erty, (whether  real  or  personal  is  not  stated)  worth  over  $50,000;  but 
that  all  of  it  has  been  bought  and  paid  for  by  Mr.  Sabin  and  is  held 
upon  a  secret  trust  for  him  by  Mr.  O'Gorman,  who  is  his  confidential 
friend,  adviser,  and  employe.  The  bill  further  alleges  that  Mr*  Sabin 
has»  without  consideration,  transferred  a  laige  amount  of  real  or  per- 
sonal property,  or  both,  owned  by  him  or  in  which  he  had  a  beneficial 
interest,  to  the  defendant  R.  B.  Langdon,  with  intent  to  defraud  his  cred- 
itors. No  attempt  is  made  to  identify  the  property.  The  biU  also  alleges 
(page  13)  that  the  defendants  Townshend,  Sabin,  and  George  M.  Brush, 
or  some  of  them,  are  owners  of  or  in  some  way  interested  in  some  real 
estate  or  some  chattels,  or  some  contracts  for  real  estate,  or  in  the  rents, 
etc. ,  of  some  real  estate,  or  in  the  stock  of  some  corporation;  and  that  some 
of  them  have  in  possession  some  money,  in  coin  or  bank  bills,  and  have 
some  money  or  securities  for  payment  of  money  held  by  some  other  person 
or  persons  in  trust  for  them,  or  some  of  them;  and  that  if  they,  or  either 
of  them,  have  made  any  transfer  of  any  part  of  their  property  or  effects, 
the  plaintiffs  believe  that  such  transfer  is  merely  colorable,  and  made  to 
defraud  creditors.  To  this  bill  the  defendant  D.  M.  Sabin  has  demurred 
for  want  of  equity,  so  also  the  other  defendants. 

Clapp  &  Macartney^  for  complainants. 

George  B..  Yowng^  Searles,  Ewing  &  Oailf  Fayette  Marshy  and  TFooefc,  Hahtk 
&  Kingitum^  for  defendants. 

Nelson,  J.,  (after  staling  Qiefa/ds  as  above.)  A  court  of  equity  will  give 
relief  in  favor  of  the  judgment  creditor  only  when  the  remedy  at  law  is  in- 
adequate apd  not  effectual  to  reach  property  by  execution,  or  when  there 
is  some  obstruction  to  the  enforcement  of  the  l^al  remedy.  The  right 
to  relief  in  the  present  suit  is  claimed  upon  the  ground  that  the  l^al 
remedy  has  been  pursued  and  exhausted,  and  that  the  debtor  has  prop- 
erty interests  not  subject  to  an  execution  at  law,  but  such  as  can  be 
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reached  in  equity.  The  complainant  obtained  judgments,  and  execu- 
tions were  issued  and  returned  by  the  officer.  The  debt  is  not  paid,  or 
any  part  of  it,  and  relief  can  only  be  obtained,  if  at  all,  by  the  issuance 
of  an  alicia  execution,  or  in  equity,  by  a  creditor's  bill.  The  latter  course 
is  pursued,  and  to  entitle  the  complainant  to  pursue  this  remedy  it  must 
appear  in  the  bill  that  a  judgment  was  obtained,  and  that  execution  is- 
sued and  was  returned  by  the  officer  to  whom  it  was  directed  unsatisfied. 
The  allegations  in  the  bill  definitely  describe  the  judgments  and  execu- 
tions, and  the  return  upon  each  of  the  latter  is  in  the  following  words: 

''That  said  defendants,  nor  either  of  them,  had  any  goods,  chattels,  lands, 
tenements,  or  real  estate,  within  said  district  whereupon  to  levy  and  satisfy 
the  said  executions,  or  any  part  thereof." 

It  is  necessary  to  have  the  execution  returned  before  any  relief  can  be 
given,  and  it  must  be  alleged  in  the  bill  that  the  l^al  remedy  has  been 
exhausted  by  the  creditors  without  being  able  to  obtain  satisfaction  of 
the  debt.  If  the  return  of  the  officer  upon  the  execution,  set  forth  in  the 
bill  of  complaint  shows  the  remedy  afforded  is  inefiectual  it  is  sufficient. 
The  court  does  not  inquire  how  diligent  the  officer  is  in  his  effort  to  find 
property  subject  to  levy,  and  his  return  is  conclusive;  but  it  must  appear, 
however,  by  the  allegations  in  the  bill,  that  the  legal  remedy  is  not  ef- 
fective. A  party  who  seeks  a  court  of  equity,  in  a  case  like  this  one,  is 
required  to  show  in  his  bill  distinctly  all  the  facts  which  entitle  him  to 
such  aid,  for  the  court  will  not  grant  the  relief  claimed,  or  interfere  if 
there  is  a  plain  and  adequate  remedy  at  law.  The  bill  must  charge  that 
the  judgment  creditor  cannot  discover  and  reach  the  debtor's  property 
interests  at  law. 

In  this  bill  of  complaint  it  appears  that  the  assets  of  the  debtor  sought 
to  be  appropriated  to  the  satisfaction  of  the  debt  are  subject  to  levy  on 
execution  under  the  statute  of  the  state  of  Minnesota,  and  that  the  cred- 
itor had  knowledge  of  them  at  the  time  the  officer  made  his  return.  The 
legal  remedy,  for  ought  that  appears  to  the  contrary,  is  full  and  adequate, 
and  has  not  been  exhausted.  It  is  essential  to  the  jurisdiction  of  this 
court  in  a  suit  for  discovery  and  relief,  on  the  ground  that  the  legal  rem- 
edy of  the  creditor  is  exhausted,  that  the  bill  must  charge  that  the  judg- 
ment debtor  has  no  property  subject  to  execution  at  law,  and  if  thecom-t 
plainants  charge  and  show  in  their  bill  that  property  of  the  debtor  sub- 
ject to  execution  existed  at  the  time  he  filed  his  bill,  he  does  not  require  a 
a  discovery  and  relief  in  a  court  of  equity.  Such  is  the  complaihant's 
condition,  and  the  demurrer  must  be  sustained,  and  it  is  so  ordered. 

The  demurrers  interposed  by  the  other  defendants  are  also  sustained, 
and  the  bill  dismissed. 
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Neal  t^.  Foster  et  at. 
(Oiruii  Court,  D.  Oregon.    April  5, 188a) 

1.  Equity— Pleading — Cross-Bill— Right  to  Filb— Dbmubrbb* 

A  cross-bill  is  a  mode  of  obtaining  relief  or  making  a  defense  to  which  a 
defendant  may  resort  as  against  the  plaintiff  or  a  co-defendant  in  the  original 
bill,  without  leave  of  the  court,  and  the  question  of  his  right  to  file  the  same 
when  and  as  it  may  be  done,  may  be  made  and  determined  on  demurrer. 

2.  Same— TiiOB  to  Filb— After  Publigatiok  of  Tbstimoky. 

Where  a  cross-bill  does  not  seek  to  introduce  new  or  further  testimony  on 
the  matters  in  issue  in  the  original  suit,  it  may  be  filed  after  publication  has 
passed,  or  the  testimony  thereabout  is  taken. 

&  Same. 

As  the  testimony  in  equity  cases  is  no  longer  taken  secretly  or  kept  from 
the  inspection  of  the  parties  until  what  was  called  publication,  the  mere  fact 
of  publication  having  passed  or  the  testimony  being  closed  in  the  original 
suit,  ought  not  to  prevent  a  defendant  from  flling  and  maintaining  a  cross- 
bill even  teaching  matters  in  issue  in  said  soik 

(ByUdbvM  by  the  Court) 

Id  Equity.  Oq  demurrer  to  cross-bill.  Action  to  set  aside  convey- 
ances. 

Earl  C.  Bronaughf  for  plaintiffs. 
James  K.  Weatherford^  for  defendant. 

Deadt,  J.  The  original  bill  in  this  case  was  filed  on  July  1,  1886, 
against  James  H.  Foster,  John  A.  Crawford,  William  Crawford,  Ashby 
Pearce,  John  R.  Baltimore,  J.  L.  Tiles,  E.  Walden,  and  W.  H.  Goltra, 
and  the  object  of  it  was  to  have  certain  conveyances  of  real  property  sit- 
uate in  Albany,  Linn  county,  theretofore  made  by  Foster  to  the  Craw- 
fords  and  Ashby  Pearce,  set  aside  as  fraudulent. 

The  other  parties,  including  Goltra,  were  made  defendants  in  the  bill^ 
because  they  were,  or  claimed  to  be,  judgment  creditoia  of  Foster's,  and 
in  their  answers  they  set  up  their  claims  accordingly.  The  Crawfords 
and  Foster  answered  the  bill,  denying  that  the  conveyances  were  fraud- 
ulent. The  plaintiff  replied,  and  on  October  7,  1886,  the  case  was  re- 
ferred by  the  circuit  judge  to  a  master,  who  on  August  29,  1887,  filed 
his  report  of  the  evidence  taken  by  him,  and  also  his  conclusion  of  fact 
and  law  thereon,  as  directed  by  the  order  of  reference. 

In  his  answer  Goltra  states  that  in  February,  1886,  he  obtained  judg- 
ment in  the  state  circuit  court  for  the  county  of  Linn  against  Foster  on 
divers  claims  for,  the  sum  of  $16|118.84,  for  which  he  claims  a  lien  on 
the  property  in  question. 

On  November  14, 1887,  the  defendants  Foster  and  John  A.  and  Will- 
iam Crawford,  had  leave  to  file  what  is  styled  therein,  "a  supplemental 
cross-bill,"  in  which  it  is  alleged  as  a  bar  to  Goltra's  daim  to  enforce  his 
judgment  against  the  property  in  question;  that  on  February  10,  1886, 
he  commenced  a  suit  in  the  state  circuit  court  aforesaid  against  the  plain- 
tiffs in  the  cross-bill  to  enforce  the  lien  of  his  judgment  against  the  prop- 
erty in  question,  on  the  ground  that  the  conveyances  thereof  by  Foster 
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to  the  Crawfords  were  fraudulent,  because  made  with  intent  to  defraud 
Goltra  and  other  creditors  of  Poster;  that  the  defendants  in  said  suit  an- 
swered the  complaint,  denying  the  all^ations  of  fraud,  and  averring  that 
the  conveyances  were  made  in  good  faith,  and  for  an  adequate  considera- 
tion; that  Goltra  filed  a  reply  to  this  answer,  and  upon  the  issue  thus 
raised  the  cause  was,  on  July  9, 1886,  heard  by  said  court,  which  found 
that  the  conveyances  in  question  were  made  to  the  Crawfords  in  good 
faith,  and  for  an  adequate  consideration,  and  decreed  that  the  bill  be 
dismissed,  and  the  defendants  recover  their  costs;  that  Goltra  appealed 
from  said  decree  to  the  supreme  court  of  the  state,  where,  on  April  11, 
1887,  said  appeal  was,  by  the  order  of  said  supreme  court,  dismissed  at 
the  cost  of  the  appellant,  whereby  the  decree  of  said  circuit  court  of  July 
9, 1886,  remains  in  full  force  and  effect,  and  is  now  binding  between  the 
parties  thereto. 

On  December  81,  1887,  Goltra  demurred  to  the  cross-bill.  On  the 
argument  the  objections  made  to  the  filing  of  the  bill  when  the  applica- 
tion was  made  therefor  were  restated,  and  insisted  upon.  The  point 
was  also  made  that  the  cros&-bill  does  not  state  the  facts  of  the  original 
biU. 

The  bill  states  the  commencement  of  the  original  suit,  giving  the  date 
thereof,  and  the  names  of  the  parties  thereto,  and  adds,  'Hhe  object  and 
purpose  of  said  original  bill  being  as  therein  stated  and  prayed." 

The  proceedings  on  the  original  bill  are  then  stated  as  above,  down  to 
the  filing  of  the  master's  report,  to  which  is  added  the  allegation  that 
.  Goltra  was  made  a  defendant  in  the  original  bill,  as  one  of  the  creditors 
of  Foster,  while  his  interest  was  that  of  a  plaintiff;  and  by  said  bill  and 
the  report  of  the  master,  Goltra  is  represented  as  being  entitled  to  share 
in  the  proceeds  that  may  accrue  to  the  creditors  of  Foster  by  virtue  of 
any  decree  of  this  court  in  the  original  suit. 

It  is  said  that  the  cross-bill  should  state  the  original  bill,  or  the  par- 
ties, prayer,  and  object  of  it,  the  proceedings  thereon,  and  the  right  of 
the  plaintiff  therein,  which  is  sought  to  be  made  the  subject  of  the  cross- 
litigation.  Story,  £q.  PI.  §  401;  Adams,  Eq.  403.  In  England,  where 
this  rule  had  its  origin,  a  cross-bill  might  have  been  filed  in  another 
court  than  that  in  which  the  original  was  pending.  Story,  Eq.  PI.  §^ 
400.  In  such  case  it  would  be  necessary  to  set  forth  the  matters  in  the 
original  bill,  and  its  prayer  and  object,  together  with  the  proceedings 
thereon,  if  any,  so  that  the  court  might  be  possessed  of  the  whole  case, 
of  which  the  cross-bill  is  only  a  part.  But  this  practice  never  obtained 
in  this  country.  In  the  national  courts,  at  least,  the  cross-bill  must, 
from  the  necessity  of  the  case,  be  filed  in  the  circuit  court  where  the 
original  bill  is  depending. 

la  such  case  there  is  no  necessity  of  bringing  the  facts  of  the  original 
bill  or  its  object  or  prayer  to  the  attention  or  knowledge  of  the  court  by 
repeating  them  in  the  cross-bill,  and  a  mere  reference  to  the  bill,  which 
is  already  before  the  court;  and  a  part  of  the  case  is  sufficient  for  all 
practical  purposes.  Of  course,  it  is  necessary  to  set  forth  in  the  cross- 
bill so  much  of  the  matter  in  the  original  bill,  and  the  subsequent  plead- 
v.34p.no.7— 32 
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ings  and  proceedings  thereon,  as  may  be  necessary  to  show  what  right 
or  defense  is  sought  to  be  brought  before  the  court  for  adjudication,  and 
to  make  a  proper  case  therefor. 

This  has  been  done  in  this  case.  Goltra,  a  defendant  in  the  original 
bill,  but  whose  interest  in  the  suit  is  that  of  a  plaintiff,  seeks  by  his  an- 
swer, in  case  the  court  should  find  that  the  conveyances  by  Foster  to  the 
Crawfords  are  void  as  to  the  creditors  of  the  former,  and  order  a  sale 
thereof,  tp  have  his  judgment  against  his  co-defendant  Foster  satisfied 
out  of  the  proceeds  of  the  property.  And  now  his  co-defendants  in  the 
original  bill,  Foster  and  the  Crawfords,  seek  by  the  cross-bilL  to  set  up 
as  against  him  the  defense  of  a  prior  adjudication  by  the  state  court,  as 
between  them,  of  the  question  of  the  validity  of  the  conveyances. 

It  is  admitted  that  the  defense  as  stated  is  a  bar  to  the  demand  of 
Goltra  to  have  his  claim  satisfied  out  of  the  proceeds  of  this  property; 
that,  having  litigated  the  question  of  the  validity  of  the  conveyances  of 
the  same  as  against  the  creditors  of  the  grantor  in  the  state  court  with 
him  and  his  grantees,  the  Grawfords,  he  is  estopped  to  allege  or  claim 
anything  to  the  contrary  of  the  decree  in  that  suit. 

A  cross-bill  is  gener^ly  considered  and  used  as  a  matter  of  defense, 
and  may  answer  the  purpose  of  a  plea  puis  darrein  continuance,  where  the 
matter  of  the  defense  arises  after  answer.  A  cross-bill  is  either  brought 
against  the  plaintiff  in  the  original  bill  or  one  or  more  of  the  defendants 
therein,  and  the  original  and  cross-bill  are  considered  one  c»use.  1 
Smith,  Ch.  Pr.  459;  Story,  Eq.  PL  §§  889,  393;  Adams,  Eq.  402;  Meld 
V.  Schieffdin,  7  Johns.  Ch.  252;  Orm  v.  De  VaUe,  1  WaD.  14. 

It  is  also  maintained  that  the  cross-bill  is  filed  too  late,  and  that  noth- 
ing has  arisen  since  the  commencement  of  the  suit  which  would  justify 
its  filing.  This  point  was  made  and  argued  on  the  application  for  leave 
to  file  the  cross-bill,  and  it  is  contended  that  the  question  cannot  now  be 
raised  again  on  the  demurrer.  But  the  rule  is  otherwise.  It  was  not 
necessary  to  give  notice  of  the  application  for  leave  to  file  a  cross-bill; 
nor,  so  far  as  I  am  .advised,  to  obtain  leave  before  doing  so.  The  only 
case  I  have  found  on  the  subject  is  Bronson  v.  Railroad  Q).,  2  Wall.  283. 
There  a  cross-bill  filed  without  leave  of  the  court  was  set  aside  as  irregu- 
lar. But  it  was  filed  by  a  person  not  a  party  to  the  suit,  who  petitioned 
the  court  for  leave  to  answer  for  a  defendant  corporation,  then  in  default, 
of  which  he  was  a  stockholder,  and  also  to  file  a  cross-bill.  Leave  was 
given  to  file  the  answer,  but  as  to  the  cross-bill  the  order  of  the  court 
was  silent.  The  party  filed  the  answer  for  the  corporation,  and  dso  a 
cross-bill,  which  was  subsequently  set  aside  because  filed  without  leave, 
by  a  stranger  to  the  suit. 

A  cross-bill  is  a  r^ular  and  legitimate  proceeding  in  a  court  of  equity, 
to  which  any  party  defendant  may  resort  in  a  proper  case,  without  any 
special  leave  of  the  court.  But  in  doing  so  he  must  conform  to  the  law 
or  rule  which  governs  the  case,  or  take  the  consequence.  Story  says, 
(Eq.  PI.  §  632:)  «A  cross-bill  will  be  open  to  a  demurrer  if  it  is  filed 
contrary  to  the  practice  of  the  court,  and  under  circumstances  in  which 
a  pure  cross-bill  is  not  allowed."  And  as  an  illustration  he  cites  the  case 
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of  a  cross-bill  filed  after  publication  of  the  testimony  in  the  original  suit, 
which  seeks  to  introduce  new  testimony  as  to  matters  already  in  issue 
therein. 

It  is  generally  stated  in  the  books  that  a  cross-bill  must  be  filed  before 
publication, — tiiat  is  before  the  taking  of  testimony  in  the  original  case 
is  closed,  and  the  same  opened  to  the  inspection  of  the  parties  or  pub- 
lished,— unless  where  some  new  matter,  as  a  release,  arises  afterwards,  or 
the  case  appears  at  the  hearing  too  imperfect  to  reach  and  settle  the 
rights  of  aU  the  parties. 

As  an  illustration  of  the  reason  of  this  restriction,  Chancellor  Kent,  in 
Field  V.  Schieffdin,  7  Johns.  Ch.  253,  says:  "It  is  too  late,  after  publica- 
tion, to  introduce  new  and  further  testimony  to  the  matter  in  issue  by 
the  contrivance  of  a  cross-bill.  It  would  be  doing,  in  an  indirect  way^ 
per  obliquumj  what  is  forbidden  to  be  done  directly," — ^referring  to  J9am- 
erdy  v.  Lanibert^  2  Johns.  Ch.  432. 

The  reason  given  for  this  is  that,  if  after  the  publication  of  the  testi- 
mony, and  the  defendant  has  found  out  wherein  it  is  defective,  he  was 
allowed  to  supply  the  same  by  suppletory  proof  taken  on  a  cross-bill^ 
there  would  be  great  danger  of  perjury  and  fraud.  Field  v.  Schieffdinj  7 
Johns.  Ch.  264;  Story,  Eq.  PI.  §  395. 

But  the  fact  on  which  this  artificial  superstructure  of  caution  and  pre- 
ventibn  is  raised  has  long  since  ceased  to  exist  in  the  courts  of  the  United 
States.  At  one  time  all  testimony  taken  in  a  suit  in  equity  was  taken 
by  examiners  or  commissioners  on  written  interrogatories,  and  neither 
the  parties  nor  their  attorneys  were  allowed  to  be  present  at  the  examin- 
ation, while  the  persons  before  whom  the  testimony  was  taken  were 
sworn  to  secrecy.  I  Smith,  Ch.  Pr.  40,  356-359,  361-374.  The  tes- 
timony was  then  returned  into  court  sealed  up,  and  remained  so  Until  the 
taking  of  testimony  in  the  case  was  closed,  when  an  order  of  publication 
was  passed,  and  the  depositions  were  opened. 

Now,  however,  under  equity  rule  67,  the  testimony  may  be  taken 
orally  before  an  examiner  in  the  presence  of  the  parties  and  their  attor- 
neys, who  propound  the  interrogatories,  and,  when  taken  on  commission 
and  written  interrogatories,  the  depositions  may  be  and  usually  are 
opened  and  inspected  aa  soon  as  returned  to  the  clerk's  office.  In  other 
words,  there  is  no  longer  any  secrecy  in  the  premises,  and  there  is  now 
no  reason  why  the  period  or  fact  of  publication  should  be  arbitrarily  pre- 
scribed as  the  point  of  time  beyond  which  a  cross-bill  cannot  be  filed. 
The  court  may,  sua  aponte,  direct  the  filing  of  a  cross-bill  when  it  appears 
necessary  to  a  complete  determination  of  the  case,  at  any  time  before 
final  decree;  and,  in  my  judgment,  there  ought  to  be  no  fixed  rule 
against  a  defendant's  filing  a  cross-bill  in  a  proper  case  before  the  final 
hearing;  the  objection  of  laches  being  disposed  of  in  each  case  on  the 
particular  circumst::nces  thereof,  or  by  rule  of  court  or  the  supreme 
court. 

But  even  under  the  old  state  of  things  the  objection  to  filing  a  cross- 
bill after  publication  had  passed  was  really  confined  to  cases,  or  at  least 
the  reason  given  for  it  would  so  confine  it,  where  the  cross-bill  sought  to- 
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introduce  new  or  further  testimony  concerning  the  matters  already  in  is- 
sue. Forum  Bomanum,  46.  But  this  bill  seeks  nothing  of  the  kind. 
It  sets  up  a  prior  determination  between  the  plaintifis  therein  and  the 
defendant  Goltra  of  the  question  of  the  validity  of  the  conveyances  to  the 
Orawfords,  a  matter  which  is  not  mentioned  in  the  original  bill,  or  the 
answers  thereto,  and  about  which  no  testimony  could  have  been  taken, 
and  concerning  which  there  can  be  no  danger  of  perjury,  for  it  must  be 
proved,  if  at  adl,  by  the  record. 

The  application  for  leave  to  file  the  cross-bill  was  placed  on  the  ground 
that  the  defense  did  not  arise  until  April  11,  1887,  when  the  suit  of 
Goltra  against  Foster  and  the  Crawfords  was  finally  determined  in  the 
supreme  court  by  the  dismissal  of  the  appeal,  and  therefore  it  was  in  the 
nature  of  a  plea  pms  darrein  continuance.  This  conclusion  was  based 
on  the  theory  that  the  decree  of  the  state  circuit  court  in  OoUra  v.  Fbster 
^  al.  was  suspended  during  the  appeal,  and  could  not  be  used  as  an  es- 
toppel while  the  appeal  was  pending,  according  to  the  ruling  in  Califor- 
nia under  a  similar  statute,  which  declares  that  ^'an  action  or  suit  is 
deemed  to  be  pending  from  the  commencement  thereof  until  its  final  de- 
termination upon  appeal,  or  until  the  expiration  of  the  period  allowed 
to  take  an  appeal."  Code  Civil  Proc.  Or.  §  505.  See  Sharon  v.  HOI, 
11  Sawy.  802,  26  Fed.  Rep.  337.  But  the  supreme  court  of  the  state, 
in  Day  v.  HoUandj  15  Pac.  Rep.  855,  have  since  held  otherwise,  and 
said,  in  efiect,  that  the  decree  of  the  lower  court  was  operative  for  all 
purposes  during  the  appeal  as  well  as  the  period  allowed  for  taking  it. 
And  sOy  in  the  light  of  this  decision,  the  right  to  file  the  cross-bill  can- 
not be  rested  on  this  ground. 

It  may  be  taken  for  granted  that  the  plaintiffs  in  the  cross-bill  could 
not  have  the  relief  prayed  for  therein  as  against  their  co-defendant  Gol- 
tra, by  answer,  or  otherwise  than  by  cross-bill. 

The  filling  of  the  bill  took  place  before  the  cause  was  submitted  for 
final  hearing.  It  sets  up  a  simple,  distinct  defense  against  Groltra's  right 
to  have  his  judgment  satisfied  out  of  this  property.  As  it  rests  on  an 
alleged  record,  the  determination  of  its  truth  or  sufficiency  cannot  mate- 
rially delay  or  prejudice  the  final  disposition  of  the  case.  Under  the 
<;ircumstances,  I  do  not  think  the  demurrer  to  the  bill  ought  to  be  sus- 
tained on  the  ground  of  delay  in  filing  the  same.  Some  other  causes  of 
demurrer  are  assigned,  but  as  they  were  not  noticed  in  the  argument, 
and  do  not  appear  to  be  material,  they  need  not  be  considered. 

The  demurrer  is  overruled. 
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GoNTHEB  et  al.  V.  Liverpool  A  Loin>oK  &  Globe  Ins.  Co. 

(OirwU  OauH,  JE.  D.  New  York.    March  17, 1888.) 

Insurance— CoNDmoKS  of  Poliot— What  OoNSTmrrBs  Bbeaoh. 

A  policy  of  insurance  containing  a  clause  that  kerosene  shall  not  be  stored 
on  the  premises  insured,  excepting  to  use  for  lights,  if  the  same  be  drawn 
and  the  lamps  filled  by  daylight,  to  which  is  attached  two  riders,  bestowing 
the  priTiiege  of  keeping  not  exceeding  five  barrels  of  such  kerosene,  and  using 
it  for  lights  on  such  premises,  provided  the  lamps  are  trimmed  and  filled  by 
daylight,  is  avoided  by  drawing  kerosene  by  lamplight  to  loan  to  a  neighbor, 
causing  an  explosion  by  which  the  entire  building  was  burned. 

At  Law.     On  motion  for  new  trial. 

Action  by  Amelia  A.  Gunther,  executrii:,  etc.,  and  others  against  the 
Liverpool  &  London  &  Globe  Insurance  Company  on  a  policy  of  insur- 
ance issued  by  such  company. 

C.  Bainbridge  SmiUhj  for  plaintiffs. 

WHliam  AUen  Buder^  for  defendant. 

Lacombb,  J.  When  the  testimony  in  this  case  was  closed,  defendant 
jaoved  for  the  direction  of  a  verdict.  The  court  was  inclined  to  grant 
such  motion  on  the  ground  that  it  appeared  by  uncontradicted  evidence 
that  the  cause  of  the  fire  was  the  drawing  of  kerosene  by  lamplight.  In- 
asmuch, however,  us  much  testimony  had  been  introduced  bearing  on 
another  defense,  viz.,  the  presence  or  use  of  gasoline  or  benzine  on  the 
premises,  the  motion  was  denied,  with  leave  to  renew  after  verdict  as  a 
motion  for  direction  of  judgment.  All  question  as  to  the  drawing  of 
kerosene  by  lamplight  was  withdr&wn  from  the  jury,  and  upon  plaintiffs' 
case,  and  the  other  defense,  their  verdict  was  for  the  plaintiffs.  The  de- 
fendant, now  moves  for  a  new  trial  on  the  same  ground  as  that  urged 
when  the  case  was  closed;  not  making  the  motion  reserved  to  it,  for  the 
reason  that  such  motion  is  '^not  in  consonance  with  federal  practice,'^, 
because  a  .compulsory  nonsuit  is  not  permitted  here,  and  its  practical 
equivalent — ^the  power  to  direct  a  verdict — does  not  exist  after  verdict 
rendered.  Under  the  authorities  it  is  no  doubt  true  that  the  very  same 
process  by  which  a  state  judge  nonsuits  a  plaintiff  on  the  whole  case  on 
grounds  of  law,  is  called  the  "directing  a  verdict,"  when  practiced  by  a 
federal  judge,  (hcanywn  v.  Arms  Go, ,  108  U.  S.  261 .  It  would  be  mat- 
ter of  regret,  however,  if  the  federal  courts  should  by  sticking  in  the 
bark  of  mere  verbal  dialectics  be  unable,  despite  section  914,  Rev.  St., 
to  avail  themselves  of  a  state  practice  so  simple,  sensible,  and  efficient 
as  that  of  directing  judgment  of  nonsuit  upon  reserved  points  of  law  after 
verdict.  Shepherd  v.  Bishop,  6  Bing.  435;  Downing  v.  Manny  3  E.  D. 
Smith,  36;  Inmrance  Co.  v.  Mmard^  2  N.  Y.  98;  SheUmgUm  v.  HowUindy 
53  N.  Y.  371.  By  the  reftisal  of  the  court,  however,  to  charge  his  last 
five  requests,  and  by  the  denial  of  his  motion  to  direct  a  verdict  in  his 
favor,  counsel  for  the  defendant  is  entitied  to  apply  for  the  relief  he  now 
asks. 

Neither  the  plaintifib'  extended  argument,  nor  a  careful  examination 
of  the  authorities  cited  in  his  brief,  has  altered  the  opinion  expressed  on 
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the  trial.  The  circumstances  under  which  the  fire  originated  were  these: 
On  August  15,  1879,  two  servants  belonging  to  the  Bath  Park  Hotel, 
situated  about  a  mile  distant,  came  to  Walker,  the  proprietor  and  occu- 
pant of  the  insured  premises,  to  borrow  some  kerosene  oil.  [There  was 
considerable  conflict  of  testimony  as  to  whether  it  was  kerosene  or  gaso^ 
line  which  they  came  to  get;  but  the  jury  has  found  that  there  was  no 
gasoline  on  the  premises,  and  this  motion  will  therefore  be  determined 
upon  the  assumption  that  the  oil  on  the  insured  premises  was  kerosene.] 
Their  request  was  acceded  to,  and  they  were  referred  by  Walker  to  one 
of  his  employes,  who  was  directed  to  supply  their  need.  With  two  com- 
mon open  wooden  pails,  which  they  had  brought  to  carry  the  oil  in,  and 
accompanied  by  Schuchart,  Walker's  employe,  carrying  a  lighted  lan- 
tern, the  Bath  Park  employes  went  to  the  "oil-room."  In  this  room^ 
which  was  generally  under  Schuchart's  charge,  there  was  a  barrel  of  ker- 
osene, a  can,  some  old  rubbish,  and  a  stand  on  which  lamps  could  be 
filled.  It  was  under  what  was  known  as  the  "  pavilion,"  its  floor  a  foot 
or  so  below  the  level  of  the  ground,  apparently  without  a  window,  and 
entered  by  a  narrow  door.  Scbtichart  first  set  his  lights— an  ordinary 
stable  lantern,  with  holes  in  the  top — upon  the  door-sill,  and  began 
to  draw  into  the  pails.  The  first  of  these  leaked;  considerable  oil  was 
spilled,  and  its  contents  were  then  poured  into  the  second  pail.  About 
this  time  the  lamp  was  brought  from  the  door-sill  nearer  to  the  barrel, 
and  shortly  afterwards  —  only  a  few  minutes  after  the  party  entered 
the  oil-room — ^there  ensued  an  explosion  and  conflagration  by  which  the 
premises  were  totally  destroyed.  There  was  some  conflict  as  to  the  pre- 
cise time  of  explosion,  but  all  the  testimony  showed  that  it  was  about 
dusk,  darker  in  the  oil-room  than  it  was  outside,  and  there  is  no  dispute 
but  that  the  oil  was  not  being  drawn  by  daylight  only. 

Is  a  Iqss  so  caused  covered  by  the  policy?  It  is  undoubtedly  true  that 
written  clauses  and  riders  will  prevail  over  the  ordinary  printed  forms  of 
insurance  contracts,  and  that,  as  the  contract  is  an  instrument  prepared- 
by  the  insurer,  all  doubts  or  ambiguities  are  to  be  resolved  against  him. 
But  the  two  essential  rules  of  interpretation,  which  are  the  headlights  un-- 
der  which  all  written  instruments  should  be  construed,  are  just  as  appli- 
cable to  contracts  of  insurance  as  to  any  other  agreements,— the  whole 
document  must  be  considered,  and  it  must  be  construed  so  as  to  give  ef- 
fect to  the  intent  of  the  parties  as  indicated  by  the  language  employed. 
The  contract  in  suit,  which  covered  a  summer  hotel,  used  as  a  dwelling* 
house  in  the  winter  season,  was  on  one  of  the  ordinary  printed  forms> 
of  policy  used  by  the  defendant.  It  contained,  as  such  policies  usually 
do,  many  carefully  drawn  provisions,  paragraphed  and  numbered,  re- 
stricting the  operation  of  the  contract,  and  saving  the  co'mpany  from 
claims  for  loss  arising  under  circumstances  which  exposed  them  to  some 
unusual  hazard  which  they  were  not  willing  to  accept.  One  of  tliese 
paargraphs  is  as  follows: 

••II.*  •  •  Petroleum,  rock,  earth,  coal,  kerosene,  or  carbon  oils  of  any 
description.  Whether  crude  or  refined,  benzine,  benzole,  naphtha,  •  ♦  ♦  or 
any  other  inflammable  liquid  are  not  to  be  stored,  used,  kept,  or  allowed  on 
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the  above  premises^  temporarily  or  permanentlyt  for  sale  or  otherwise,  unless 
with  written  permission  indorsed  on  this  policy,  excepting  the  use  of  refined 
coal,  kerosene,  or  other  carbon  oil  for  lights,  if  the  same  is  drawn,  and  the 
lamps  filled,  by  daylight.    Otherwise  this  policy  shall  be  null  and  void." 

This  paragraph  declares  its  meaning  with  no  uncertain  sound.  First, 
it  absolutely  prohibits,  except  upon  written  permit,  the  "storing,  using, 
keeping,  or  allowing"  of  kerosene  and  certain  other  oils  on  the  premises, 
temporarily  or  permanently,  and  for  any  purpose  whatever,  ("for  sale  or 
otherwise.")  It  next  makes  an  exception  in  favor  of  kerosene,  but  with 
clearly  expressed  restrictions:  (a)  The  kerosene  so  kept  is  to  be  used  for 
lights.  It  is  not  to  be  kept "  for  sale,"  or  kept  or  used  "  otherwise,"  except 
for  lights;  and  manifestly  for  lights  on  the  insured  premises,  (b)  The  ker* 
osene  which  might  thus  be  kept "  for  lights  "  is  to  be  drawn  by  daylight, 
(c)  The  lamps  in  which  the  kerosene  kept  "for  lights"  is  burned  must 
be  filled  by  daylight,  (d)  Ab  to  any  other  manipulation  of  kerosene 
which  is  necessary  to  its  use  "for  lights,"  the  paragraph  above  quoted  is 
silent.  The  next  inquiry  is  whether  elsewhere  in  the  contract  there  is 
anything  so  inconsistent  with  the  terms  of  this  paragraph  as  to  make  the 
meaning  of  the  contract  doubtful  even;  for  doubts  will  be  resolved  against 
the  insurer.  The  general  description  of  the  property,  viz.:  "The  two- 
story  frame  hotel  building,  with  one-story  frame  kitchen  and  two-story 
pavilion  adjoining  and  communicating,  situate  on  Gravesend  Bay  at 
Bath,  Kings  Co.,  L.  I.,  [it  is  understood  the  above  property  is  to  be  oc- 
cupied by  a  family  when  not  in  use  as  an  hotel]  " — ^is  certainly  not  incon- 
sistent with  a  provision  restricting  the  keeping  and  use  of  kerosene  to 
the  single  purpose  of  lighting  the  premises.  In  that  respect  the  case  at 
bar  differs  from  the  Harper  Oases  and  the  others  cited,  where  the  ordi- 
nary use  of  such  premises,  as  the  policy  described  or  the  survey  dis- 
closed, was  inconsistent  with  the  restrictions  of  the  printed  form.  Nor 
does  the  provision  as  to  special  means  of  lighting,  which  was  written  in 
with  the  description  of  the  premises,  present  any  such  inconsistency. 
The  "privil^e  to  use  gasoline  gas,  gasometer,  blower,  and  generator 
being  under  ground  about  sixty  feet  from  main  building,  in  vault;  no 
heat  employed  in  process," — does  not  import  that  the  insured  may  not 
also  use  kerosene  for  lighting  the  premises  under  the  conditions  of  the 
policy,  nor  imply  that  he  may  keep  or  use  it  for  any  other  purpose  or 
in  any  other  way. 

It  further  appears  that  at  the  time  of  issuing  the  policy  there  was  at- 
tached to  it  a  rider  containing  a  customary  privU^e  attached  generally 
to  policies,  and  expressed  as  follows:  "Privileged  to  use  kerosene  oil  for 
lights;  lamps  to  be  filled  and  trimmed  by  daylight  only."  What  effect 
has  this  upon  the  provisions  of  paragraph  11,  above  quoted?  In  the 
first  place  it  imposes  an  additional  restriction  upon  the  insured,  for  it 
forbids  the  "trimming"  of  lamps  except  by  daylight.  Paragiaph  11, 
by  its  silence,  permitted  trimming — an  operation  not  wholly  free  from 
danger  when  conducted  by  artificial  light — at  any  time.  The  rider  is 
thus  susceptible  of  intelligent  interpretation,  without  finding  its  sole 
meaning  in  the  endeavor  to  dispense  altogether  with  the  kerosene  clause 
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of  the  policy.  In  view  of  the  rule  of  construction  which  requires  us  to* 
consider  the  whole  contract,  the  meaning  of  this  rider  is  to  be  deter- 
mined only  after  its  terms  are  collated  with  those  of  paragraph  11,  above 
quoted.  When  this  is  done,  it  will  be  at  once  seen  that  tiiere  is  nothing 
in  it  which  will  warrant  the  contention  that  kerosene  may  be  kept  ''for 
sale,"  or  kept  or  used  ''otherwise"  than  for  lighting  the  premises.  Thes& 
buildings  certainly  could  not  be  used  as  a  store-house  from  which  might 
be  obtained  the  oil  necessary  to  light  some  other  premises,  even  if  those 
other  premises  were  used  by  the  assured.  The  lights  in  which  the  kero- 
sene,— which  the  assured  was  thus  authorized  to  keep, — was  to  be  burned, 
were  to  be  filled  with  that  kerosene  by  daylight  only.  The  rider  is  silent 
as  to  drawing.  The  sounder  interpretation  would  seem  to  be  that,  as  to- 
drawing,  the  original  form,  being  unmodified  by  any  inconsistency  in 
the  rider,  should  control;  but  even  if  the  effect  of  silence  in  the  rider  on 
that  subject  is  to  make  the  whole  contract  silent  as  to  the  time  of  draw- 
ing kerosene  under  the  privilege,  then  the  utmost  that  can  be  claimed 
for  the  privilege  given  to  the  assured  under  the  rider  and  contract  is  this: 
"You  shall  not,"  says  the  insurer,  "keep  or  use  kerosene  oil  for  sale,  or 
for  any  other  purpose  except  that  of  lighting  the  premises.  As  to  the- 
oil  which  you  thus  use  for  lighting,  you  must  not  pour  it  into  your  lamps 
except  by  daylight;  but  we  do  not  care  when  you  draw  the  kerosene* 
which  we  thus  allow  you  to  fill  your  lamps  with.*  In  view  of  the  testi- 
mony in  this  case,  such  a  clause  would  probably  have  afiorded  abundant 
protection  to  the  insurer.  If  the  lamps  were  not  to  be  filled  except  by 
daylight,  no  one  would  be  likely  after  dark  to  draw  oil,  which  could  not 
be  poured  into  them  till  the  next  morning.  And  no  one  who  was  draw* 
ing  oil  with  which  to  fill  the  lamps  of  that  hotel  would  be  likely  to  draw 
it  in  an  open  wooden  pail,  or  otherwise  than,  into  a  can  such  as  might 
be  thereafter  conveniently  used  as  an  instrument  for  filling  the  lamps. 
The  expert  testimony  shows  that  such  a  mode  of  drawing  would  be  quite 
safe,  and  that  it  is  only  the  agitation  and  exposure  of  a  broad  sur&ce  of 
the  liquid  which  renders  the  presence  of  a  light  dangerous.  The  kero- 
sene oil  which  look  fire  in  this  case,  however,  was  being  drawn  for  na 
such  purpose;  and  the  language  of  the  rider  cannot  be  stretched  so  far 
as  to  cover  a  loss  caused  as  this  was,  by  operations  not  allowed  by  the 
policy. 

Finally,  plaintiffs  sought  to  sustain  their  case  on  the  terms  of  an- 
other rider,  written  on  the  maiigin  of  the  policy,  at  the  dose  of  the  sea- 
son of  1878,  when  the  assured  decided  to  give  up  lighting  any  part  of 
the  premises  with  gasoline.  It  reads  as  follows:  "Privileged  to  keep- 
not  exceeding  five  barrels  of  kerosene  oil  on  said  premises."  There  ia 
nothing  in  this  clause,  however,  at  all  inconsistent  with  the  restrictions  aa 
to  drawing  which  the  policy  contains.  Nor  does  it  at  aU  import  a  keep- 
ing for  any  purpose  other  than  that  already  provided  for,  viz.,  the  light- 
ing of  the  premises.  It  merely  provides  how  much  kerosene  may  be 
kept  under  the  general  license  to  keep,  implied  in  the  kerosene  clause^ 
and  the  rider.  It  is  not  concerned  either  with  the  uses  or  manipulation, 
of  the  oil  so  kept.    The  clause  and  both  rideiB  stand  perfectly  together,. 
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The  motion  should  be  granted;  and  if,  under  the  federal  practice,  a 
judgment  cannot  now  be  directed  for  the  defendant  on  the  point  reservedi 
=A  new  trial  will  be  ordered. 


Bbooeb  v.  Cabteb  et  al. 

IQireuU  Court,  8.  2>.  Georgia,    March  dl,  1888.) 

.AsaA.TJLT  AHD  Battert— CiviL  Actioh—Plba  iw  MmoATiOH  of  Damages. 

In  an  action  of  assault  and  battery  defendant  pleaded  in  mitigation  of  dam- 
ages that  plaintiff  had  promulgated  a  slander  upon  defendant's  sister,  and 
that  after  getting  plaintiff  in  his  power,  and  giving  him  ample  opportunity  to 
clear  himself  by  naming  the  originator  of  the  slander,  which  plaintiff  failed 
to  do,  defendant  thereupon  horsewhipped  him.  Held,  that  such  a  plea  is  not 
good  upon  demurrer,  the  facts  alleged  not  amounting  to  a  Justification. 

At  Law.     Damages  for  assault  and  battery.     Demurrer  to  plea. 

8.  ii.  Riedj  Casey  J.  Thornton^  and  Hardeman  ds  Davia^  for  plaintiff. 

Dupont  Ouerry^  for  defendants. 

Speeb,  J.  Tliis  action  was  brought  against  the  aetendants  for  assault 
and  battery.  The  allegations  of  the  plaintiff  were  that  the  defendant 
Barnum  induced  the  plaintiff  to  call  with  him  on  one  Searles.  Com- 
plainant consented  to  go,  and,  when  the  carriage-shop  of  Searles  was 
reached,  the  plaintiff  was  surrounded  by  the  four  defendants,  three  of 
whom  threatened  him  with  weapons,  Barnum  compelled  him  to  pull  off 
his  coat,  and  cruelly  whipped  him  with  a  buggy  whip.  The  plea  of 
Barnum  averred  that  on  the  day  of  the  assault  he,  Barnum,  ci^me  to 
town,  and  received  a  note  from  one  Everett  stating  that  the  plaintiff  had 
promulgated  a  slander  upon  his  (Bamum's)  sister.  Barnum  went  im- 
mediatdy  to  see  the  plaintiff,  and  requested  him  to  go  with  him  to 
Searles'  shop,  whereupon  the  plaintiff  went.  When  Searles  and  the 
plaintiff  were  confronted  at  the  shop,  the  plaintiff  charged  that  Searles 
had  made  the  defamatory  remarks.  Searles  denied  it,  and  asserted 
that  the  plaintiff  had  made  them.  The  plea  states  that  the  plaintiff 
thereupon  admitted  that  he  had  in  fact  made  the  statement.  The  de- 
fendant then  demanded  of  the  plaintiff  his  '^ author,"  and  plaintiff  failed 
to  give  any  author.  By  this  the  pleader  meant,  the  author  or  origi- 
nator of  the  slander.  Defendant  then  told  plaintiff  that  he  would  give 
him  five  minutes  in  which  to  give  the  author,  but  in  fact  he  gave  him 
a  quarter  of  an  hour,  and  then  told  him  he  would  give  him  five  min- 
utes more,  if  he  desired  it,  and  plaintiff  replied,  ''it  was  not  any  use, 
if  he  was  going  to  whip  him,  to  whip," — ^upon  which  the  punishment 
was  then  inflicted.  The  defendant  also  states  that  he  offered  to  go  with 
plaintiff  anywhere  he  desired  to  go,  and  to  allow  him  to  bring  any 
ihends  he  desired,  when  plaintiff  declined  both  offers.  By  this  it  is 
presumed  that  the  pleader  meant  that  the  defendant  offered  to  go  out 
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aud  fight  a  pitched  battle  with  the  plaintiff  or  with  the  plaintiff's  friends. 
These  facts  were  set  up  in  mitigation  of  damages.  The  plea  was  de- 
murred to. 

It  is  difficult  to  perceive  any  principle  of  those  laws  which  are  made 
for  the  preservation  of  social  order  upon  which  this  plea  can  be  sus- 
tained, and  the  court  cannot  sanction  a  plea  of  this  character,  however 
much  it  may  sympathize  with  the  alleged  indignation  of  the  defendant. 
The  facts  would  not  amount  to  complete  justification,  and  where  facts 
offered  to  be  used  for  mitigation  of  damages  as  establishing  a  less  aggra- 
vated case  against  the  defendant  do  not  amount  to  a  justification,  and 
merely  tend  to  palliate  the  character  of  the  offense,  and  mitigate  the 
wrong,  they  are  admissible  in  evidence  in  reduction  of  damages  under 
the  general  issue.  Avery  v.  Ray^  1  Mass.  12;  2  Add.  Torts,  1392.  It 
is  true,  however,  that  the  defendant  cannot  give  in  evidence  in  reduc- 
tion of  damages  the  acts  and  declarations  of  plaintifi  at  a  different  time, 
or  any  antecedent  facts  which  are  not  fairly  to  be  considered  as  part  of 
one  and  the  same  transaction  with  the  assault  though  they  may  have 
been  ever  so  irritating  or  provoking.  Sedg.  Dam.  666.  The  provoca- 
tion, to  entitle  it  to  be  given  in  evidence  in  mitigation  of  damages  must 
be  so  recent  and  immediate  as  to  induce  a  presumption  that  the  violence 
done  was  committed  under  the  immediate  influence  of  the  feelings  and 
passions  excited  by  it.  Id.;  Mitchell  v.  State j  41  Ga.  527.  Here  the 
defendant  sought  the  plaintiff,  and  demanded  an  explanation.  Time 
was  taken  for  deliberation  and  for  consultation.  Searles  was  interviewed, 
and  then  the  defendant  gave  the  plaintiff  25  or  30  minutes  in  which  to 
make  a  declaration  by  which  he  could  avoid  the  cowhiding  with  which 
the  defendant  threatened  him.  The  plaintiff  finally  stated  that  it  was 
no  use  to  wait  any  longer,  and  the  defendant  proceeded  to  lay  on  the 
eowhicle.  No  court  which  respects  social  order  can  permit  a  deliberate 
avowal  of  this  character  by  a  defendant  to  be  regarded  as  a  plea.  He 
assumed  to  judge  the  wrong,  he  imagined  had  been  done  a  member  of 
his  family.  This  was  not  his  province,  but  the  province  of  the  courts 
of  the  country.  He  became  the  executioner  of  his  own  sentence.  He 
did  it  with  the  utmost  deliberation.  It  is  this  disposition  to  ignore  the 
law  that  produces  so  many  cases  of  mob  violence;  so  many  of  flagrant  and 
dangerous  social  disorder.  If  courts  give  even  a  partial  sanction  to  this 
rude  and  unjustifiable  method  of  redressing  real  or  imaginary  wrongs, 
it  would  be  to  license  crime,  and  uproot  the  settled  principles  of  public 
justice.  Mitchell  v.  StcUe,  41  Ga.  536.  It  is  competent  for  the  defend- 
ant to  have  the  benefit  of  any  mitigating  circumstance  which  is  a  part 
of  the  transaction  complained  of,  and  which  would  tend  to  excuse  or 
justify  the  act;  but  if  the  facts  recited  here  could  be  held  to  mitigate  so 
cruel  and  deliberate  an  assault,  it  would  be  difficult  to  conceive  of  a  case 
where  a  party  could  be  punished  for  usurping  the  prerogatives  of  the 
courts  and  taking  the  law  into  his  own  hand.  The  plea  nowhere  asserts 
that  the  plaintiff  originated  the  slander;  but  if  he  did,  the  defendant 
had  no  authority  to  deliberately  try  him,  aud  then  deliberately  beat  him. 

The  demurrer  is  sustained. 
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BoBOBTELLi  9.  Nsw  YoBK,  N.  H.  &  H.  .R.  G6. 

lOireuU  Court,  8.  D.  Nw>  T&rk.    March  37, 1888.) 

JuDcncsKT— Rbkditiok  and  Ektry— Poweb  07  Clerk. 

The  clerk  of  a  United  States  circuit  court  has  no  authority  to  enter  Judg- 
ment for  any  other  sum  than  the  verdict  and  statute  call  for. 

At  Law.     On  motion  to  set  aside  judgment. 

The  action  was  for  damages  for  personal  injuries  causing  death  of  in- 
testate. The  state  statute  provides  that  in  entering  judgment  upon  ver- 
dict in  such  causes  the  clerk  shall  add  to  the  amount  of  the  verdict  in- 
terest from  the  date  of  the  death.  Plaintiff  having  filed  a  waiver  with 
the  clerk,  that  officer  entered  judgment  for  the  amount  of  verdict  with- 
out interest. 

Ckaa.  H.  Naxon^  for  complainant. 

Wm.  E.  Bamett^  for  defendant, 

Laoombe,  J.  The  clerk  should  not  have  entered  judgment  for  any 
0um  other  than  what  the  verdict  and  statute  called  for,  and  his  action 
in  that  respect  must  be  set  aside.  The  court  undoubtedly  possesses  the 
power  to  regulate  the  amount  of  its  own  judgments,  even  though  by  so 
doing  the  recovery  is  reduced  below  the  amount  to  which  appellate  ju- 
risdiction attaches,  {Bank  v.  Redick,  110  U.  S.  224,  3  Sup.  Ct.  Rep.  640, 
and  cases  cited;)  but  that  function  is  to  be  exercised  by  the  court,  not 
by  the  clerk.  The  judgment  entered  upon  the  verdict  is  set  aside,  with 
leave  to  plaintiff  to  move  before  the  judge  who  tried  the  case  for  permis- 
sion to  enter  judgment  without  interest  or  costs. 


Buster  v*  Humphreys  d  oL 

{(HreuU  Court,  W.  D.  Missouri,  W.  D.    March  20, 1888.) 

Railroad  Comfakibs— AcomENTs  at  Orossinos— Unavoidable  AociDBirr. 

Where  a  freight  train  breaks  in  two.  and  the  engineer's  signal  ofdown 
breaks''  frightens  plaintiff's  team,  which  runs  between  the  two  sections,  and 
is  killed,  bnt  there  is  no  evidence  that  the  train  broke  by  fault  of  defendant, 
or  that  there  was  negligence  in  discovering  the  break,  or  stopping  the  rear 
section,  there  is  negligence  on  neither  side,  and  no  recovery  can  be  had. 

At  Law. 

Action  by  plaintiff,  C.  W.  Buster,  against  defendants,  Solon  Hum- 
phreys and  Tliomas  E.  Tutt,  receivers  of  the  Wabashj  St.  Louis  &  Pa- 
cific Railroad,  to  recover  damages  for  stock  killed. 

C.  W.  Freeman  y  for  complainant. 

George  S.  Grover  and  John  W,  Henry  ^  for  defendants. 
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Thayer,  J.  Compensation  ja  sought  in  this  proceeding  in  the  snno 
of  $570  for  a- two-horse  team,  a  wagon,  and  set  of  double  harness,  which 
were  run  over  by  one  of  defendants'  freight  trains  at  a  railroad  cross- 
ing from  one-eighth  to  one-fourth  mile  east  of  Arnold  Station,  in  day 
county,  Mo.,  under  the  following  circumstances,  and  on  December  4^ 
1886:  Plaintiffs  hired  man  was  driving  the  team  and  wagon  in  question 
eastwardly  from  said  station  along  a  country  road,  which  runs  parallel 
with  and  very  near  to  defendants'  railroad  track,  for  a  short  distance  east  of 
the  station,  and  then  crosses  the  track  at  right  angles.  As  he  approached 
the  crossing,  a  freight  train  also  approached  the  crossing  from  the  east. 
As  the  engine  passed  the  team,  or  shortly  after,  the  engineer  discovered , 
or  was  made  aware  that  the  train  (consisting  of  21  cars)  had  broken 
into  two  parts.  The  usual  signal  (three  short  sharp  whistles,  once  re- 
peated) was  immediately  given  for  '^  down  brakes  "  on  that  portion  of 
the  train  which  had  become  detached  from  the  engine.  According  to- 
the  driver's  testimony  the  horses  took  fright  at  the  unusual  noise  made 
by  the  engine,  broke  from  his  control,  and  attempted  to  cross  the  rail- 
road track  through  the  opening  between  the  two  sections  of  the  train. 
They  were  caught,  however,  on  the  crossing  by  the  rear  section  of  the 
train,  and  killed. 

My  first  impression,  gathered  from  the  oral  testimony,  was  that  neither 
party  concerned  in  the  accident  was  guilty  of  n^ligence.  The  further 
testimony  which  has  been  submitted  in  the  shape  of  the  depositions  of 
the  train-men  has  tended  to  confirm  that  impression.  The  signal  given 
for  "down  brakes,"  at  which  the  horses  took  fright,  which  was  the  im- 
mediate cause  of  the  disaster,  appears  to  have  been  the  usual  signal 
which,  under  the  circumstances,  it  was  the  duty  of  the  engineer  to  give 
to  prevent  a  collision  between  the  front  and  rear  sections  of  the  train. 
Flaintififs  counsel  insists,  however,  (and  in  that  view  I  concur^  that  it  is 
proper  to  go  back  a  step  in  the  line  of  causation  and  inquire — First,  if  the 
train  broke  without  fault  on  the  part  of  the  defendants,  their  servants, 
or  agents;  and,  secondy  if  the  train-men  exercised  ordinary  diligence  in 
discovering  the  break,  and  in  arresting  the  motion  of  the  rear  section 
after  the  break  was  discovered.  As  to  the  first  question,  there  is  little 
room  for  doubt.  The  train  separated  eight  car-lengths  back  from  the 
engine  by  the  breaking  of  a  coupling  pin.  The  pin  in  question  was 
made  by  a  reputable  maniafacturer;  it  was  of  approved  size  and  strength, 
and  such  as  are  ordinarily  used  on  first-class  roads,  and  when  found  after 
the  accident  showed  no  outward  evidence  of  being  defective.  Further- 
more, there  is  no  evidence  that  on  the  occasion  in  question  it  had  been 
subjected  to  any  unusual  strain  by  the  negligence  of  the  engineer  in 
handling  the  engine.  It  appears  that  the  speed  of  the  train  was  checked 
somewhat  as  it  neared  Arnold  Station,  and  then  accelerated  when  the 
station  was  found  to  be  clear.  Such  action  on  the  part  of  the  engineer, 
while  it  may  have  produced  a  strain  on  the  coupling  piQ,  cannot  be  es- 
teemed a  n^ligent  act,  because  it  was  necessary  to  chieck  the  motion  oi 
the  train  as  it  approached  the  station,  and  because  the  evidence  fails  to* 
show  that  in  this  instance  he  either  arrested  or  iacreased  the  motion  ci 
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the  train  suddenly,  so  as  to  impose  an  extraordinary  strain  on  the  coup- 
lings. The  evidence,  in  my  opinion,  is  also  insufficient  to  prove  that 
the  train-men  fkiled  to  exercise  ordinary  care  in  discovering  the  break, 
and  in  stopping  the  rear  section  of  the  train.  From  all  the  circumstances 
of  the  case,  it  is  apparent  that  the  break  was  discovered  within  a  few 
moments  after  it  occurred.  As  the  track  at  the  point  where  the  break 
occurred  was  straight,  a  short  time  would  necessarily  elapse  before  it 
oould  be  observed  by  persons  stationed  at  the  front  or  rear  end  of  the 
train.  According  to  the  testimony,  the  brakeman  at  the  forward  end  of 
the  train  was  at  his  post,  and  acted  with  ordinary  diligence.  The  con- 
ductor and  other  brakemen  appear  to  have  been  in  the  caboose.  The 
conductor  says  that  he  was  in  the  cupola  of  the  caboose,  and  on  watch,  but 
could  not  see  the  break,  and  was  not  advised  of  it  until  he  heard  the 
signal  for"  down  breaks,"  and  that  he  and  the  rear  brakeman  immedi- 
ately set  the  brakes  when  the  signal  was  given,  and  stopped  the  rear 
section  as  soon  as  possible.  No  regulation  was  shown  from  which  it 
would  appear  that  it  was  either  the  conductor's  duty,  or  that  of  the  rear 
brakemen,  to  remain  on  the  top  of  the  cars  at  all  times,  or  to  be  there 
when  they  passed  the  point  where  the  accident  occurred.  Furthermore, 
there  is  no  necessary  conflict  between  the  testimony  of  the  conductor  and 
the  witness  Cooper,  who  was  the  only  witness  for  plaintiff  who  gave  any 
testimony  tending  to  show  negligence.  Cooper's  testimony  does  not 
show  that  the  conductor  was  not  on  watch  in  the  cupola,  and  it  does  not 
show  that  either  he  or  the  rear  brakeman  failed  to  set  the  brakes  as  soon 
as  they  heard  the  signal,  or  that  they  might  have  discovered  the  break 
earlier.  It  is  obvious,  that  from  their  position  it  was  impossible  to  see 
the  break  until  a  considerable  space  intervened  between  the  two  sections 
of  the  train.  There  is  no  doubt  in  my  mind  that  they  acted  with  due 
diligence  as  soon  as  they  were  advised  that  the  train  had  parted.  Self- 
preservation  would  naturally  induce  such  conduct,  and  the  presumption 
is  that  they  so  acted.  In  the  absence  of  any  proof  that  the  train-men 
were  not  at  their  several  posts  of  duty  when  the  break  occurred,  it  ap- 
pears to  me  that  there  is  no  fair  pretense  for  saying  the  break  ought 
to  have  been  discovered  earlier,  and  that  the  rear  section  should  have 
been  stopped  before  it  reached  the  crossing.  Upon  the  whole  I  conclude 
that  the  collision  was  wholly  fortuitous.  The  loss  which  plaintiff  sus» 
tained  is  attributable  solely  to  accident,  and  there  can  be  no  recovery* 
The  intervening  petition  is  accordingly  dismissed. 
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HuLBERT  V.  City  of  Topeka. 
(OireuU  Court,  D.  Kan$at.    April  9, 188a) 

1.  Death  bt  Wboeovul  Aot— Right  to  MAiirrAnr  AonoH— Pbbsonal  Ref- 

BB8BNTATIVE. 

Comp.  Laws  Kan.  1879,  §  420,  provides  that  ''in  addition  to  the  causes  of 
action  which  survive  at  common  law.  causes  of  action  •  •  •  for  an  injurr 
to  the  person  *  *  *  shall  alsosurvive;**  and  by  section  422  it  is  enacted 
that  the  personal  representatives  of  one  whose  death  has  been  caused  hj 
wrongful  act  may  mamtain  an  action  therefor,  the  damages  recovered  therein 
to  **  inure  to  the  exclusive  benefit  of  the  widow  and  children,  if  any,  or  next 
of  kin.  **  JBfeld,  that  the  right  of  action  in  favor  of  the  personal  representa- 
tives, under  section  422,  was  exclusive,  and  that  such  representatives  had  no 
right  of  action  under  section  420  for  injuries  to  the  person  where  the  inju- 
ries were  such  as  to  cause  death. 

2.  Same— CJoNFiJOT  of  Laws. 

The  right  of  action  for  injuries  resulting  in  death  being  vested  under  1  Rev. 
St.  Mo.  1879,  §§  2121  and  96,  solely  in  the  surviving  consort,  children,  etc.,  an 
administrator  of  that  state  has  no  standing  in  the  federal  courts  sitting  in 
Kansas,  under  Comp.  Laws  Kan.  1879,  S  422,  vesting  such  right  of  action  in 
the  personal  representative  to  recover  damages  for  the  deatn  of  his  intestate 
caused  there  by  wrongful  act.  Following  LtmekUUr  v.  Railroad  Co,^  88  Kan. 
88,  6  Pac.  Rep.  401.^ 
8.  Same— PLBADmo— Amendmbnt. 

A  petition  against  a  city  in  Kansas,  to  recover  damages  for  personal  inju- 
ries resulting  to  plaintiff's  Intestate  from  defendant  s  failure  to  keep  its 
streets  in  repair,  set  up  the  fact  of  the  injury;  that  said  intestate  had  been 
seriously  hurt  and  put  to  considerable  expense  for  medical  attendance,  etc. 
that  she  remained  disabled  and  enfeebled  up  to  the  time  of  her  death,  and 
that  her  death  was  the  result  of  the  accident  The  adminisirator  was  ap- 
pointed in  Missouri,  and  a  demurrer  to  the  petition  was  sustained  on  the 
ground,  amon^  others,  that,  under  the  laws  of  that  state,  such  an  action  could 
not  be  maintained  by  the  personal  representatives,  but  should  be  brought  by 
the  distributees,  as  provided  by  1  Rev.  St.  Mo.  1879,  §  2121.  Leave  having 
been  given,  an  amended  petition  was  filed,  but  the  only  additional  matter  set 
out  was  that  the  deceased  had  left  a  husband  and  son,  naming  them,  and  that 
they  were  her  next  of  kin.  Held,  on  demurrer,  that  the  additional  matter  did 
not  change  the  question,  and  that  the  petition  should  be  dismissed. 

At  Law.     On  demurrer  to  complaint. 

This  was  an  action  by  A.  6.  Hulbert,  the  Missouri  administrator  of 
one  Frances  O.  Hulbert,  to  recover  damages  from  the  city  of  Topeka,  on 
the  ground  that  her  death  had  been  caused  by  the  negligent  manner  in 
which  that  city  kept  its  steeets.  The  accident  occurred  in  August,  1879, 
and  Mrs.  Hulbert  died  in  St.  Louis,  Mo.,  in  March,  1886.  The  laws 
of  that  state  as  to  this  dass  of  actions  are  found  in  1  Rev.  St.  Mo.  1879, 
and  are  as  follows: 

"Sec.  94.  Executors  and  administrators  shall  collect  all  money  and  debts 
of  every  kind  due  to  the  deceased,  and  give  receipts  and  discharges  therefor; 
and  shall  commence  and  prosecute  all  actions  which  may  be  maintained  and 

^Although,  at  oommon  law,  actions  ex  delicto  for  injury  to  the  person  abate  upon 
the  death  of  the  person  injured,  yet  where  the  statute  in  the  state  in  which  the  injury 
is  inflicted  gives  a  right  of  action  to  the  personal  representative  in  suoh  case,  that 
right  may  be  enforced  in  another  state  having  a  similar  statute,  in  a  court  having  ju- 
risdiction of  the  defendant.  Bums  v.  Railroad  Co.,  (Ind.)  15  N.  E.  Rep.  280.  It  must 
appear  from  the  record  that  the  right  of  action  could  ne  maintained  by  the  plainUfl  hi 
the  state  where  the  injury  occarred.   HamUton  v.  Railway  C!o.,  (Ean.)  18  Paa  Rep.  57. 
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are  necessary  in  tbe  coarse  of  his  administration,  and  defend  all  snch  as  are 
brought  against  him. ' 

"Sec.  95.  They  shall  prosecute  and  defend  all  actions  commenced  by  or 
against  the  deceased  at  the  time  of  his  death,  and  which  might  have  been 
prosecuted  or  maintained  by  or  against  such  executor  or  administrator. 

"Sec.  96.  For  all  wrongs  done  to  the  property,  rights  or  interest  of  another, 
for  which  an  action  might  be  maintained  against  the  wrong-doer,  such  action 
may  be  brought  by  the  person  injured,  or,  after  his  death,  by  his  executor  or 
administrator,  against  such  wrong-doer;  and,  after  his  death,  against  his  ex- 
ecutor or  administrator,  in  the  same  manner,  and  with  the  like  effect,  in  all 
respects,  as  actions  founded  upon  contract. 

"Sec.  97.  The  preceding  section  shall  not  extend  to  actions  for  slander, 
libel,  assault  and  battery,  or  false  imprisonment,  nor  to  actions  on  the  case  for 
injuries  to  the  person  of  the  plaintiff,  or  to  the  person  of  the  testator  or  in- 
testate of  any  executor  or  administrator." 

"Sec.  2121.  Whenever  any  person  shall  die  from  any  Injury,  resulting  from 
or  occasioned  by  the  negligence,  unskilifulness,  or  criminal  intent  of  any  offi- 
cer, agent,  servant,  or  employe  while  running,  conducting  or  managing  any 
locomotive,  car,  or  train  of  cars;  or  of  any  master,  pilot,  engineer,  agent,  or 
employe  while  running,  conducting,  or  managing  any  steam-boat,  or  any  of 
.the  machinery  thereof;  or  of  any  driver  of  any  stage-coach,  or  other  public 
conveyance,  while  in  charge  of  the  same  as  a  driver;  and  when  any  pasenger 
shall  die  from  any  injury  resulting  from  or  occasioned  by  any  defect  or  in- 
sufficiency in  any  railroad,  or  any  part  thereof;  or  in  any  locomotive  or  car; 
or  in  any  steam-boat,  or  the  machinery  thereof;  or  in  any  stage-coach,  or  other 
public  conveyance, — the  corporation,  individual,  or  individuals  in  whose  em- 
ploy any  such  officer,  agent,  servant,  employe,  master,  pilot,  engineer,  or 
driver  shall  be  at  the  time  such  injury  is  committed,  or  who  owns  any  such 
railroad,  locomotive,  car,  stage-coach  or  other  public  conveyance  at  the  time 
any  injury  is  received,  resulting  from  or  occasioned  by  any  defect  or  insuffi- 
ciency above  declared,  shall  foileit  and  pay  for  every  person  or  passenger  so 
dying  the  sum  of  five  thousand  dollars,  which  may  be  sued  for  and  recovered 
— First,  by  the  husband  or  wife  of  the  deceased;  or, second^  if  there  bono  hus- 
band or  wife,  or  he  or  she  fails  to  sue  within  six  months  after  such  death, 
then  by  the  minor  child  or  children  of  the  deceased;  or,  thirds  if  such  deceased 
be  a  minor  and  unmarried,  then  by  the  father  and  mother,  who  may  join  in 
the  suit,  and  each  shall  have  an  equal  interest  in  the  judgment;  or,  if  either 
of  them  be  dead,  then  by  the  survivor.  In  suits  instituted  under  this  sec- 
tion it  shall  be  competent  for  the  defendant,  for  his  defense,  to  show  that  the 
defect  or  insufficiency  named  in  this  section  was  not  a  negligent  defect  or  in- 
sufficiency. 

"Sec.  2122.  Whenever  the  death  of  a  person  shall  be  caused  by  a  wrongful 
act,  neglect,  or  default  of  another,  and  the  act,  neglect*  or  default  is  such  as 
would,  if  death  had  not  ensued,  have  entitled  the  party  injured  to  maintain 
an  action  and  recover  damages  in  respect  thereof,  then,  and  in  every  such 
case,  the  person  who,  or  the  corporation  which,  would  have  been  liable  if 
death  had  not  ensued,  shall  be  liable  to  an  action  for  damages,  notwithstand- 
ing the  death  of  the  person  injured. 

**Sec.  2123.  All  damages  accruing  under  the  last  preceding  section  shall  be 
sued  for  and  recovered  by  the  same  parties,  and  in  the  same  manner  as  pro- 
vided in  section  two  thousand  one  hundred  and  twenty-one,  and  in  every  such 
action  the  jury  may  give  such  damages,  not  exceeding  five  thonsand  dollars, 
as  they  may  deem  fair  and  just,  with  reference  to  the  necessary  injury  result- 
ing from  such  death,  to  the  surviving  parties  who  may  be  entitled  to  sue,  and 
also  having  regard  to  the  mitigating  or  aggravating  circumstances  attending 
such  wrongful  act*  neglect  or  default." 
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The  laws  of  Kansas  referred  to  in  the  opinion  are  found  in  Dasaler's 
Comp,  Laws  Kan.  1879,  and  are  as  follows: 

"Sec.  420.  In  addition  to  the  causes  of  action  which  sarvive  at  common 
law,  causes  of  action  for  mesne  profit,  or  for  an  Injury  to  the  person,  or  to 
real  or  personal  estate,  or  for  any  deceit  or  fraud,  shall  also  survive;  and  the 
action  may  be  brought  notwithstanding  the  death  of  the  person  entitled  or 
liable  to  the  same.'* 

"Sec.  422.  When  the  death  of  one  is  caused  by  the  wrongful  act  or  omis- 
sion of  another,  the  personal  representatives  of  the  former  may  maintain  an 
action  therefor  against  the  latter,  if  the  former  might  have  maintained  an  ac- 
tion, had  he  liv^,  against  the  latter  for  an  injury  for  the  same  act  or  omis- 
sion. The  action  must  be  commenced  within  two  years.  The  damages  can- 
not exceed  ten  thousand  dollars,  and  must  inure  to  the  exclusive  benefit  of 
the  widow  and  children,  if  any,  or  next  of  kin,  to  be  distributed  in  the  same 
manner  as  personal  property  of  the  deceased." 

G.  N.  MioU^  for  plaintiff. 
W.  A.  8.  Bird,  for  defendant. 

Brewer,  J.  This  case  is  now  submitted  on  a  demurrer  to  a  second 
amended  petition.  The  facts  are  these:  On  August  21,  1879,  Frances 
G.  Hulbert,  the  plaintiff's  intestate,  while  on  one  of  the  streets  of  the 
city  of  Topeka,  was  injured;  and  it  was  claimed  that  the  injury  was 
caused  by  the  negligence  of  the  defendant  in  failing  to  keep  that  street 
in  good  repair.  On  the  3d  of  March,  1880,  she  filed  her  petition  in  the 
state  court.  The  case  remained  there  for  some  four  years  and  over, 
during  which  time  it  was  tried,  but  the  trial  resulted  in  a  hung  jury. 
Thereafter  it  was  removed  to  this  court,  and  another  trial  had,  with  like 
result.  On  the  20th  of  March,  1886,  she  died,  being  then  a  resident 
of  St.  Louis,  and  the  present  plaintiff  was  duly  appointed  her  adminis- 
trator by  the  probate  court  of  St.  Louis.  The  first  amended  petition  set 
up  the  fact  of  the  injury;  that  by  it  the  deceased  was  seriously  injured, 
and  was  put  to  considerable  expense  for  medical  attendance,  etc. ;  and 
that  she  remained  disabled  and  infeebled  up  to  the  time  of  her  death, 
and  that  those  injuries  caused  her  death.  To  this  petition  a  demurrer 
was  filed,  which  was  sustained  by  my  Brother  Foster,  and  leave  given 
to  file  a  second  amended  petition.  The  only  additional  matter  set  forth 
in  this. petition  is  that  the  deceased  left  surviving  a  husband  and  son, 
naming  them,  who  are  her  next  of  kin.  I  do  not  see  that  this  changes 
the  question  in  the  slightest  degree;  so  that  this  demurrer  simply  brings 
up  for  a  second  hearing  the  matter  once  determined  by  the  district  judge. 
Upon  the  question  thus  presented,  although  I  might  content  myself  with 
saying  that  the  matter  has  once  been  settled  in  this  court,  I  make  these 
observations: 

The  federal  courts  sitting  in  this  state  administer  the  laws  of  the  state 
as  prescribed  by  its  legislature,  and  expounded  by  its  supreme  court. 
Whatever  limitations  there  may  be  to  this  general  rule  do  not  apply  in 
a  case  of  this  kind,  which  depends  simply  upon  the  construction  to  be 
given  to  the  statutes  of  the  state.  At  common  law  no  action  for  per- 
sonal injuries  survived,  and  if  there  be  a  survival  in  this  state,  and  to 
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the  extent  that  there  is  a  survival,  must  be  determined  by  the  state  stat- 
utes. Now,  that  an  administrator  appointed  in  Missouri  cannot  main- 
tain an  action  under  section  422  for  a  wrongful  act  causing  death  to  the 
intestate,  is  settled  in  the  case  of  lAmekiUer  v.  Railroad  G>.,  33  Kan.  83, 
5.  Pac.  Rep.  401.  The  supreme  court  of  Missouri,  construing  the  stat- 
utes of  that  state,  also  rules  that  an  administrator  cannot  maintain  such 
an  action  in  her  courts.  VavHery^.  Railway  Cb.,  84  Mo.  679.  The  only 
action  which  can  be  maintained  in  Kansas  when  the  wrongful  act  of  the 
defendant  causes  the  death  of  the  intestate  is  that  provided  for  by  sec- 
tion 422.  This  was  aflBrmed  by  the  supreme  court  in  McCarOvy  v.  Rail- 
road Co.^  18  Kan.  46,  in  which  the  court  uses  this  language:  "Section 
420," — which  section  provides  for  a  survival  of  actions  for  personal  in- 
juries,— "as  construed  with  section  422,  only  causes  an  action  to  survive 
for  injuries  to  the  person  when  death  does  not  result  from  such  injuries, 
but  does  occur  from  other  circumstances.  The  right  of  action  under  sec- 
tion 422  is  exclusive,  and  an  administrator  could  not  maintain  an  action 
tmder  sections  420-and  422  for  the  same  injury.  When  death  results 
from  wrongful  acts,  section  422  is  intended  solely  to  apply.  Rmd  v. 
Railway  Co.,  L.  R.  3  Q.  B.  555;  Andrews  v.  Railroad  Co.,  84  Conn.  blJ^ 
I  was  a  member  of  the  supreme  bench  of  Kansas  at  the  time  this  opinion 
was  filed  and  concurred  in  it.  I  feel  constrained  to  follow  that  decision; 
and  yet  I  may  be  permitted  to  say  that  my  examination  of  this  case  has 
led  me  to  doubt  the  correctness  of  that  conclusion,  for  the  measure  of 
damages  and  the  basis  of  recovery  under  the  two  sections  are  entirely 
distinct. ,  Section  422  gives  a  new  right  of  action, — one  not  existing  be- 
fore; an  action  which  is  not  founded  on  survivorship;  an  action  which 
takes  no  account  of  the  wrong  done  to  the  decedent,  but  one  which  gives 
to  the  widow  or  next  of  kin  damages  which  have  been  sustained  by  rea- 
son of  the  wrongful  taking  away  of  the  life  of  the  decedent.  It  makes^ 
no  difference  whether  the  injured  party  was  killed  instantly,  or  lived 
months;  whether  he  suffered  lingering  pain  or  not;  whether  or  not  he 
was  put  to  any  expense  for  medical  attendance  and  nursing.  None  of 
these  matters  are  to  be  considered  in  an  action  under  section  422;  and 
the  single  question  is,  how  much  has  the  wrongful  taking  away  of  his 
life  injured  his  widow  or  next  of  kin?  It  is  an  action  to  recover  dam- 
ages for  the  death,  and  in  no  sense  a  survival  of  an  action  which  accrued 
to  the  decedent  before  his  death;  whereas,  on  the  other  hand,  section 
420  provides  for  the  survival  of  an  action  which  the  decedent  himself 
had  in  his  life-time.  Suppose,  as  in  this  case,  the  decedent  lived  a  long 
time  after  injury;  was  put  to  great  expense  for  medical  attendance  and 
nursing, — ^for  these  matters  which  work  a  loss  to  the  estate,  she  had 
a  right  of  action  in  her  life-time.  That  action,  it  is  which,  by  section 
420,  survives.  The  distinction  between  the  two  sections  is  pointed  out 
by  the  supreme  court  of  Vermont  in  Needham  v.  Railroad  Co. ,  88  Vt.  294, 
as  follows: 

"The  principles  on  which  the  intestate's  cause  of  action  rested  at  common 
law  are  the  same,  irrespective  of  the  cause  of  his  death.    He  had  a  right  of 
action  for  the  injury,  and  that  right  existed  till  his  death.    At  common  law 
v.34F.no.7— 33 
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his  right  of  action  died  with  his  person,  bat  is  revived  by  the  statute  in  favor 
Qf  his  administrator.  The  action  by  the  administrator,  founded  on  the  claim 
of  his  intestate  under  the  provisions  of  section  12,  could  include  nothing  more 
than  his  intestate's  cause  of  action.  Tliat  section  simply  revives,  but  does 
not  enlarge,  the  common-law  right  of  the  intestate.  Under  the  provisions  of 
that  section  it  is  evident  that  no  damages  could  be  assessed  by  reason  of  his 
death,  nor  resulting  from  his  death.  The  sum  recovered  by  the  administrator 
in  an  action  founded  exclusively  upon  the  claim  of  his  intestate,  under  the 
provisions  of  the  twelfth  section,  would  be  treated  as  assets  in  the  hands  of 
the  administrator  for  distribution  among  the  creditors  and  heirs  of  the  intes- 
tate, agreeably  to  the  general  provisions  of  our  statute.  The  intent  of  the  fif- 
teenth, sixteenth,  and  seventeenth  sections  was  to  make  the  damage,  or  pe- 
cuniary injury  resulting  from  such  death  to  the  widow  and  next  of  kin,  the 
subject  of  a  new  cause  of  action  and  right  of  recovery  wholly  distinct  from 
the  consequences  of  the  wrong  to  the  injured  party,  and  wholly  distinct  from 
his  claim  for  damages  resulting  from  such  injury.  The  provisions  of  the  last- 
mentioned  sections  have  introduced  principles  wholly  unknown  to  the  com- 
mon law,  or  to  any  previous  statute  of  this  state,  namely,  that  the  value  of 
a  man's  life  to  his  wife  and  next  of  kin  constitutes  a  part  of  his  estate  to  be 
administered  by  his  personal  representative,  and  that  the  whole  proceeds  of 
the  recovery  for  such  loss  shall  go  to  his  widow  or  surviving  relatives.  Not- 
withstanding the  action  in  snch  case  is  to  be  prosecuted  in  point  of  form  by 
the  executor  or  administrator,  he  is  only  a  trustee  of  the  sum  recovered,  for 
the  use  of  the  widow  and  next  of  kin;  and  the  sum  so  recovered  cannot  be 
treated  as  assets  in  his  hands  for  distribution  among  the  creditors.  No  right 
of  action  under  the  provisions  of  section  15  exists  during  the  life  time  of  the 
Injured  party.  When  death  occurs  from  the  injury,  the  right  of  action  given 
under  the  provisions  of  that  section  arises  after  and  at  the  moment  of  his  de- 
cease. The  damages  resulting  from  his  death  are  then  prospective.  Such 
damages  to  the  widow  and  next  of  kin  begin  where  the  damages  of  the  intes- 
tate ended,  viz.»  with  his  death." 

So,  also,  in  Blake  v.  Railway  Cb.,  10  Eng.  Law  &  Eq.  443,  Colk- 
BRiDGE,  J.,  commenting  on  the  British  statutes,  says: 

''It  will  be  evident  that  this  act  does  not  transfer  this  right  of  action  [for 
loss  and  suffering  of  the  deceased!  to  his  representatives,  but  gives  to  the  rep- 
resentatives a  totally  new  right  of  action  upon  different  principles."  ''The 
measure  of  damages  is  not  the  loss  or  suffering  of  the  deceased,  but  the  injury 
resulting  from  his  death  to  the  family." 

It  is  obvious  that  both  of  these  causes  of  action  may  exist  against  two 
different  parties,  and  why  may  they  not  exist  against  the  same  party? 
Suppose  A.  commits  an  assault  and  battery  upon  B.,  a  cause  of  action 
exists  in  favor  of  B.  against  A.  for  those  injuries  which  survives  by  sec- 
tion 420.  Suppose,  after  such  action  is  instituted  by  B.,  he  should  be 
killed  b}*^  the  wrongful  acts  of  0.  There  certainly  would  be  an  action 
under  section  422  against  C.  for  such  wrongful  death.  Would  that  de- 
feat the  first  action,  or  would  not  that  survive,  as  provided  under  section 
420?  If  that  be  true  where  there  are  two  wrong-doers,  why  should  it 
not  also  be  true  where  there  is  but  one  wrong-doer?  Still,  although  I 
am  nauch  impressed  with  the  foroe  of  this  reasoning,  I  feel  constrained 
to  follow,  the  decisions  of  the  supreme  court  of  the  state;  for,  as  I  said 
heretofore,  this  court  is  bound  to  administer  the  laws  of  the  state  as  in* 
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terpreted  by  her  supreme  oourt.  The  demurrer  will  be  sustained.  As 
the  amount  in  controversy  is  over  $5,000,  of  oouiMi  the  plaintiff  ean 
lake  the  opinion  of  the  supreme  court. 


A.UB0BA  Hill  Con.  Mm.  Co.  v.  86  MiNiNa  Co.  «e  oL 

(CirciiU  Oawt,  D.  Nwada.    AprU  18, 1888.) 

1.  Miin&s  Ain>  Mining — AGQxnBinoN— Annual  Ezpendituub. 

Ad  applicant  for  a  patent  to,a  mining  claim,  who  has  made  final  entry,  paid 
the  ])urchate  money  for  the  land  embraced  in  the  survey  of.  the  claim,  and  has 
obtained  his  certificate  of  purchase  therefor,  is  not  obliged  to  continue  the  an- 
nual expenditure  upon  the  claim  required  by  section  1^24,  Rev.  St.,  pending 
final  decision  upon  his  application,  and  issuance  of  patent 
2w  Sahb—Cbrtifioatb  of  Pobghasb. 

An  entry  and  certificate  of  purchase,  so  long  as  they  remain  uncanceled,  are 
equivalent  to  a  patent,  so  far  as  the  rights  of'third  parties  are  concerned. 
8L  Same— LooATiON  withoxjt  Peior  Entry. 

A  mining  location  made  without  prior  right  of  entry  upon  the  ground  is 
void.    There  can  be  no  valid  location  made  without  prior  right  of  entry.   Lo- 
cation confers  no  right  of  entry  where  such  right  did  not  previously  exist, 
i.  Baus— General  Land-Oppicb— Collateral  Attack  of  Decision. 

The  decisions  of  department  ofQcers  upon  questions  of  law  or  fact  are  not 
subject  to  collateral  attack.  Upon  (questions  of  fact  their  decisions  are  con- 
clusive upon  all  parties;  upon  qqestions  of  law  their  decisions  can  only.be  re- 
viewed in  a  proper  case  made  in  a  direct  proceeding  for  that  purpose.  Evi- 
dence is  not  admissible,  in  an  action  at  law,  to  show  error  in  the  decision  of 
an  officer  of  the  land  department  upon  any  matter  submitted  to  such  officer 
for  his  decision. 
6.  Same— Ejectment— Title  to  Maintain. 

Generally,  any  person  vested  with  immediate  right  of  possession  can  maiu- 
tain  ejectment.    As  against  a  trespasser,  prior  possession  will  support  the  ac- 
tion.   As  to  mining  claims,  possessory  title  is  sufficient.    Bev.  St.  §  910. 
8.  Same— Conversion  of  Ore— Mbasurb  of  Damages. 

Rule  adopted  in  this  case. 
{ayUaimt  by  Vu  Oaurt.) 

At  Law. 

R.  M.  Oarke,  for  plaintiff. 
A.  C.  Ellis,  for  defendants. 
Before  Sarin,  District  Judge. 

Sarin,  J.  This  is  an  action  of  ejectment,  brought  to  recover  posses- 
sion of  a  certain  mining  daim,  known  as  the'Trospectus"  daim  or  mine, 
containing  1,600  feet  along  the  lode  or  vein,  by  200  feet  in  width,  situ- 
ate in  Esmeralda  mining  district,  Esmeralda  county,  Nov.,  together  with  . 
damages  in  the  sum  of  $10,000  for  ores  alleged  to  have  been  removed 
therefrom,  and  converted  by  defendants  to  their  own  tse.  The  mining 
daim  is  particularly  described  in  the  complaint  by  metes  and  bounds^ 
aocoiding  to  the  United  States  offidal  survey  thereof.  The  plaintiff  is  a 
corporation,  organized  under  the  laws  of  the  state  of  California,  and  en- 
gaged in  mining  in  said  Esmeralda  mining  district    The  defendants  Me 
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citizens  and  residents  of  the  state  of  Nevada.  The  case  was  tried  before 
the  court,  a  jury  having  been  -waived,  in  writing,  by  the  respective  par- 
ties. The  undisputed  facts  in  the  case  are  siniple.  On  March  12, 1877, 
Edward  T.  Greeley  duly  located  the  mining  grounds  in  controversy,  and 
entered  into  possession  of  the  same.  Prior  to  1880,  he  conveyed  the 
same  to  his  brother,  James  L.  Greeley,  who  took  possession  thereof,  and 
continued  to  work  and  develop  the  mine.  In  June,  1880,  James  L. 
Greeley  bonded  the  mine  to  H.  G.  Blasdel,  who  then  took  possession 
thereof,  and  continued  the  work  thereon.  August  19,  1880,  Greeley 
made  application  in  due  form  at  the  local  land-office,  in  the  proper  land 
district,  for  a  patent  to  the  mine.  The  usual  and  necessary  proceedings 
were  had  under  this  application  for  patent  by  Greeley,  and  on  November 
20,  1880,  he  made  final  proof  of  entry,  and  paid  the  purchase  money 
for  the  land  embraced  in  the  survey  of  said  claim,  and  received  from  the 
officers  of  said  land-office  the  usual  certificate  of  purchase  issued  in  such 
cases;  which  entry  and  certificate  are  now  in  full  force  and  effect,  uncan- 
celed, and  unrevoked.  No  adverse  claim  or  protest  was  filed  in  the  land- 
office  to  the  issue  of  a  patent  for  any  part  of  the  claim  for  which  patent 
was  sought.  The  proceedings  in  the  local  land-office  being  r^ular  in  all 
respects,  and  those  officers  being  satisfied  with  the  proofs  submitted,  they, 
on  November  20, 1880,  forwarded  the  papers  in  the  case  to  the  commia- 
sioner  of  the  general  land-office,  at  Washington,  for  final  action.  The 
papers  transmitted,  as  appears  from  the  records  of  the  local  land-office, 
were:  (1)  Application  for  patent;  (2)  plat  of  survey;  (8)  field-notes;  (4) 
proof  of  posting  notice  and  diagram  on  claim;  (5)  certified  copy  of  notice, 
of  location;  (6)  affidavit  of  citizenship;  (7)  certified  copy  of  district  min- 
ing laws;  (8)  agreement  of  publisher;  (9)  register's  certificate  of  posting 
in  office;  (10)  proof  thsA.  plat  and  notice  remained  on  daim  during  60 
days  of  publication;  (11)  clerk's  certificate  of  no  suit  pending;  (12)  proof 
of  publication;  (13)  affidavit  of  $500  improvements;  (14)  statement  of 
fees  and  charges;  (15)  register's  final  certificate  of  entry;  (16)  receiver's 
receipt.  From  subsequent  correspondence  it  would  seem  that  these  pa- 
pers were  duly  received  at  the  general  land-office,  at  Washington.  On 
February  1,  1882,  the  commissioner  of  the  general  land-office,  by  let- 
ter of  that  date,  notified  the  register  and  receiver  of  the  district  land- 
office  that  he  required  further  proof  of  the  posting  of  the  notice  and  plat 
on  the  claim  during  the  60-days  period  of  publication.  This  proof  was 
not  furnished,  and  in  1885,  and  again  in  1886,  the  commissioner  again 
called  upon  the  register  for  this  additional  proof.  In  response  thereto, 
in  January  1887,  H.  G.  Blasdel  submitted  his  affidavit,  as  agent  for 
said  Greeley,  showing  the  posting  of  said  notice  and  plat  on  the  daim 
for  the  requisite  titne,  which  affidavit  was  duly  forwarded  to  the  com- 
missioner. In  1886,  and  after  the  commencement  of  this  action,  de- 
fendants filed  in  the  office  of  the  commissioner  a  protest  against  the  issue 
of  a  patent  to  Greeley,  or  his  successors  in  interest,  for  said  daim,  alleg- 
ing that  the  plat  and  notice  were  not  posted  on  said  claim  for  the  period 
by  law  required.  Thereafter  the  commissioner  fixed  a  day  for  hearing 
further  proof  as  to  the  posting  of  said  plat  and  notice,  before  the  officers 
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of  the  local  land-o£5ce,  which  hearing  has  not  yet  been  had.  After  Blalh 
del^  entry  upon  the  claim  in  June,  1880,  he  continned  work  and  im? 
provements  tiiereon,  and  on  abont  October  20, 1880,  he  paid  to  Greeley 
the  purchase  money  for  the  daim^  and  received  from  him  a  deed  of  con«> 
veyance  of  the  same.  As  Greeley  had  made  application  for  patent  for 
the  claim,  it  was  understood  between  him  and  Blasdel  that  proceedings 
thereunder  should  continue  for  the  benefit  of  Blasdel  or  his  successors  in 
interest.  By  mesne  conveyances  the  title  to  the  claim  passed  to  plaintiff 
in  August,  1881,  when  it  took  possession  thereof,  and  continued  work 
thereon,  expending  several  hundreds  of  dollars  in  developing  and  improv- 
ing the  mine,  and  extracting  ore  therefroiin.  Plaintiff  continued  in  pos- 
session of  the  mine  during  the  years  1881, 1882,  and  1883,  working  upon 
and  improving  the  same.  Little,  if  any,  work  was  done  on  the  mine  in 
the  year  1884  by  plaintiff,  and  none  in  the  year  1885.  During  the  year 
1884,  and  until  the  mine  was  taken  possession  of  by  defendants,  plain- 
tiff maintained  upon  the  claim  its  tracks,  cars,  shops,  etc.,  and  the  sur- 
vey posts  set  by  the  United  States  surveyor  when  surveyed  by  him  for 
patent.  At  no  time  had  or  has  it  abandoned  said  claim  or  mine,  or 
ceased  in  its  efforts  to  obtain  patent  therefor.  It  is  not  questioned  that 
plaintiff's  grantors  had  expended  more  than  $500  in  work  and  improve- 
ments on  the  claim  prior  to  application  for  patent,  or  that  plaintiff  dur- 
ing the  years  1881, 1882,  and  1883,  annually  expended  upon  said  claim 
at  least  $100,  if  not  more.  It  is  admitted  by  plaintiff  that  he  did  no 
work  thereon  in  the  year  1884.  On  the  Ist  of  January,  1885,  the  gran- 
tors of  defendants,  together  with  some  of  the  defendants  in  person,  relo- 
cated said  mine,  referring  to  it  by  name  in  their  notice  of  location,  and 
renamed  it  the  "85  Mine.'*  Their  notice  of  relocation  of  the  mine  was 
duly  recorded,'and  under  it  they  entered  upon  the  same,  and  commenced 
work  thereon.  They  have  retained  possession  of  the  same  to  the  present 
time,  and,  until  the  commencement  of  this  action,  had  annually  ex* 
ponded  more  than  $100  in  work  upon  the  mine,  and  have  extracted  and 
removed  iirom  it  more  than  500  tons  of  ore,  of  the  net  value  of  $2.50  per 
ton. 

Defendants  contend  that  the  mine  became  and  was  subject  to  relocation 
at  the  date  of  their  attempted  relocation  thereof,  by  reason  of  the  failure 
of  plaintiff  to  do  the  annual  work  thereon  required  by  section  2324, 
Rev.  St.  U.  S.  It  is  conceded  that  more  than  one  year  had  elapsed  from 
the  date  of  the  last  work  done  on  the  mine  by  plaintiff,  in  1883,  to  the 
date  of  defendants'  relocation  thereof.  It  is  upon  this  contention  of  do- 
fendants  that  the  rights  of  the  parties  in  this  action  depend.  I  am  not 
aware  that  this  question  of  plaintiff's  obligation  to  continue  the  annual 
expenditure  of. $100  upon  the  daim  pending  his  application  for  a  patenet 
has  ever  been  judicially  decided.  If'^such  is  the  case,  I  have  not  found, 
nor  have  I  been  cited  to,  such  decision.  It  has,  however,  been  ruled 
upon,  and  decided  adversely  to  defendants,  both  by  the  commissionet 
of  the  general  land-office,  and  by  the  secretary  of  the  interior  department; 
and  by  each  of  them  in  a  manner  so  able,  strong,  and  just  as  to  require 
but  littie  to  be  further  said  in  support  of  th^ir  condusiona  and  decisions. 
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Botli  of  these  officers  hold  that  after  entry  and  jmjrment  of  purchase 
money  for  the  mine,  the  applicant  is  not  required  to  expend  any  further 
sum  of  money  upon  the  mine,  pending  the  final  decision  upon  his  ap- 
plication, and  the  issue  of  patent.  I  fully  concur  in  the  opinions  by 
these  officers  expressed  upon  this  question,  and,  without  quoting  from 
them  in  eocteriso,  refer  to  them  as  the  true  and  correct  construction  of 
the  law  applicable  thereto.  The  commissioner's  decision  will  be  found 
in  Sickels,  Min.  Dec.  (1881,)  pp.  384-892,  rendered  Sept.  26,  1878; 
that  of  the  secretary  of  the  interior.  Id.  pp.  377-888,  rendered  March 
4,  1879.  The  same  conclusion  is  intimated  by  Acting  Commissioner 
Armstrong,  at  page  373,  Id.  In  the  opinion  of  the  secretary  above  re- 
ferred to  (page  383)  he  says: 

"The  true  rule  of  law  governing  entries  of  the  public  land,  to  which  min- 
eral land  forms  no  exception,  is  that,  when  the  contract  of  purchase  is  com- 
pleted by  the  payment  of  the  purchase  money  and  the  issuance  of  the  patent 
certificate  by  the  authorized  agents  of  the  government,  the  purchaser  at  once 
acquires  a  vested  right  in  the  land,  of  which  he  cannot  be  subsequently  de- 
prived if  he  has  complied  with  the  requirements  of  the  law  prior  to  entry,  and 
the  land  thereupon  ceases  to  be  a  part  of  the  public  domain,  and  is  no  longer 
subject  to  the  operation  of  the  iaws  governing  the  disposition  of  the  public 
lands.  In  such  cases  there  is  part  performance  of  a  contract  of  sale,  which 
entitles  the  purchaser  to  a  specific  performance  of  the  whole  contract,  without 
furtlier  action  on  his  part.  When  the  proofs  are  made,  and  the  purchase 
money  paid,  the  equitable  title  of  the  purchaser  is  complete;  and  the  patent, 
when  issued,  is  evidence  of  the  regularity  of  the  previous  acts,  and  relates  to 
the  date  of  entry,  to  the  exclusion  of  all  Intervening  claims.  In  short,  an  en- 
try made  is  in  all  respects  equivalent  to  a  patent  issued,  in  so  far  as  third 
parties  are  concerned.  In  support  of  these  views,  I  cite  the  following  adju- 
dicated cases:  Carroll  v.  Saffordf  3  How.  441;  Landes  v.  Brant,  10  How. 
848;  Lessees  of  French  v.  Spenoer,  21  How.  240;  Witherspoqin  v.  Duncan,  4 
Wall.  218;  Frisbie  v.  Wliitney,  9  Wall.  187;  Irvine  v.  Irvi7ie,  Id.  617;  Bar- 
ney V.  Dolph,  97  U.  S.  652;  5  Cruise,  Dig.  510,  511.  As  the  doctrine  is  firmly 
established  that,  where  several  concurrent  acts  are  necessary  to  make  a  con- 
veyance, the  original  act  shall  be  preferred,  and  all  subsequent  acts  shall  have 
relation  to  it,  it  is  held  that  an  entry  made  is  equivalent  to  a  patent  issued, 
within  the  meaning  and  intent  of  section  2324,  Bev.  St." 

In  addition  to  the  above  authorities  we  cite:  Wbrth  v.  Branson^  98  U. 
8.  118;  Deff'eback  v.  Hawke,  115  U.  S.  392,  6  Sup.  a.  Rep.  96;  Mhiing 
Co.  V.  Dangberg,  2  Sawy.  451-465;  MUing  Co.  v.  Spargo^h  Sawy.  645, 
16  Fed.  Rep.  348.  We  need  not  discuss  this  proposition  further.  If 
any  proposition  of  law  can  be  deenied  settled  we  think  this  is.  The  de- 
cisions of  the  commissioner  and  secretary  have  stood  unchallenged  as  to 
their  correctness  by  the  courts  or  legislative  action  for  nearly  10  years. 
They  may  properly  be  said  to  have  become  rules  of  property,  regula- 
tions under  and  by  which  property  and  the  rights  thereto  are  secured 
and  protected. 

The  mining  interests  of  the  country  are  of  great  moment  and  value. 
The  mode  of  acquiring  title  thereto  should  be  by  fixed  and  certain 
procedure,  not  subject  to  capricious  change.  Sections  2324-2326,  ReV. 
St.,  were  enacted  in  1872.  They  were  amended  in  certain  particulars 
in  1880y  and  again  in  1882.     It  can  hardly  be  supposed  that  oongress 
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was  not  aware  of  the  constmcticm  placed  upon  sections  2324  and  2325 
by  the  department  especially  charged  with  their  execution;  and  if  such 
construction  had  not  been  agreeable  to  legislative  will  and  sanction,  those 
sections  would  have  been  amended  so  as  to  correct,  for  the  future,  any 
erroneous  construction  thereof  theretofore  made.  We  are  therefore  jus- 
tified in  concluding  that  this  construction  has  the  legislative  sanction. 
Section  2324  provides  solely  for  maintaining  a  possessory  title  by  the 
annual  expenditure  of  work  or  improvements  on  the  daim.  Section 
2325  has  an  entirely  different  purpose — that  of  investing  title  absolute 
in  the  applicant  for  patent.  When  he  has  complied  with  the  require- 
ments of  this  section,  made  his  entry,  and  obtained  his  certificate  of  pui^ 
chase,  his  obligations  cease,  and  nothing  more  by  way  of  consideration 
is  required  of  him.  He  may  be  required  to  make  further  proof  upon 
any  matter  not  satisfactorily  established,  but  these  things  are  matters  of 
detail,  not  of  consideration.  There  is  no  ambiguity  in  section  2325, 
unless  we  annex  to  it  the  conditions  prescribed  in  section  2324  for  main- 
taining an  entirely  different  title,  which  we  have  no  authority  to  do* 
It  was  suggested,  upon  the  argument  of  this  case,  that  possibly  this 
court  had  ruled  upon  this  question  in  the  case  of  Alining  Co.  v.  Brovm^ 
10  Sawy.  243.,  21  Fed.  Rep.  167,  and  adversely  to  the  present  opinion 
of  the  court.  We  think  not.  In  that  case  the  court  said:  "A  claimant 
of  mining  ground,  until  he  has  secured  patent  therefor,  must  be  an  actor, 
and  must  annually  perform  the  work  required  thereon;  and  in  establish- 
ing his  right  thereto  must  show  compliance  with  the  law  in  this  respect.'' 
This,  we  think,  is  wholly  correct,  and  not  in  conflict  with  our  judgment 
in  this  case.  This  language  was  used,  and  is  to  be  understood,  as  ap- 
plied to  the  facts  in  that  case.  That  was  an  action  brought  upon  a  pro- 
test filled  to  an  application  for  a  patent,  upon  an  adverse  claim.  In  that 
action  neither  party  claimed  anything  under  section  2325,  but  each 
sought  to  establish  its  and  his  right  to  certain  mining  ground  by  show- 
ing compliance  with  the  provisions  of  section  2324;  and  the  action  was 
dismissed  solely  upon  the  ground  that  neither  party  had  shown  any  com- 
pliance with  the  provisions  of  that  section.  Neither  party  had  secured 
a  patent,  or  anything  equivalent  thereto,  nor  did  they  claim  so  to  have 
done.  In  the  case  at  bar,  plaintiff,  through  its  grantors,  has  surely  '^ se- 
cured a  patent,''  or  its  equivalent,  so  long  as  the  entry  and  certificate  of 
purchase  are  uncanceled. 

At  the  trial  of  this  case,  defendants  offered  evidence  to  show  that  the 
plat  and  notice  were  not  posted  on  the  claim  during  the  time  by  law  re- 
quired. This  was  objected  to  by  plaintift's  counsel  as  wholly  inadmis- 
sible. As  the  case  was  heard  without  a  jury,  the  court  admitted  the  evi- 
dence, subject  to  be  stricken  out,  if  upon  deliberation  it  should  be  deemed 
inadmissible.  The  evidence  offered  on  this  point  was  in  nowise  satis- 
factory, but  it  was  wholly  rejected  from  consideration.  It  was  in  nowise 
admissible  for  any  purpose  in  the  case,  and  could  not  be  considered. 
By  law  the  officers  of  the  land  department  are  charged  with  the  whole 
business  of  transferring  the  government  title  to  public  land,  and  they  are 
exclusively  cbaiged  with  that  duty.     Within  the  sphere  of  their  duty 
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their  deoiaons  upon  questions  of  fact  are  conclusive  upon  all  parties. 
They  may,  like  other  officers,  err  in  regard  to  matters  of  law,  and  the 
correct  interpretation  thereof.  In  such  cases,  upon  proper  proceedings 
had  for  that  purpose,  their  judgments  or  decisions  may  be  reviewed  by  the 
courts,  and  corrected,  if  erroneous.  This  can  only  be  done  by  a  direct 
proceeding  for  that  purpose,  upon  proper  allegations  disclosing  the  fraud, 
mistake,  or  other  matter  complained  of,  but  in  no  case  can  their  decis- 
ions upon  questions  of  fact  submitted  to  them  for  decision  be  collaterally 
attacked  in  an  action  at  law.  It  would  be  a  straiige  anomaly  were  it 
otherwise,  and  productive  of  endless  confusion  in  public  affairs.  If  the 
courts  could  interfere  with  the  action  of  the  land  department  in  cases  be- 
fore it  for  decision  there  would  be  an  end  to  the  orderly  conduct  of  busi- 
ness in  that  department.  And  there  might  be  presented  the  strange 
spectacle  of  two  tribunals,  at  the  same  time,  hearing  and -deciding  the 
same  case,  arriving  at  opposite  conclusions, — one  tribunal,  created  es- 
pecially for  the  purpose,  and  given  jurisdiction  and  power  to  hear  and 
decide  the  case;  the  other  exercising  an  assumed  jurisdiction,  with  no 
power  or  authority  to  control  the  action  or  judgment  of  the  former. 
JiAnson  v.  Tawdey,  13  Wall.  72;  Marquez  v.  JHaftte,  101 U.  S.  473;  Quinby 
V.  Cbnian,  104  U.  S.  420;  Sted  v.  Smdting  Cb.,  106  U.  S.  447,  1  Sup. 
a.  Rep.  389;  SmMng  Co.  v.  Kemp,  104  U.  8.  636;  Baldwin  v.  SUtrk, 
107  U.  8.  463,  2  Sup.  Ct.  Rep.  473;  Shepley  v.  CkmaUy  91  U.  S.  330. 
It  was  further  urged  that  this  being  an  action  at  law,  recovery  could 
be  had  only  upon  the  legal  title.  This  position  cannot  be  maintained. 
Section  910,  Rev.  St.,  provides  for  this  class  of  cases: 

^No  possessory  actfon  between  persons,  in  any  court  of  the  United  States, 
for  the  recovery  of  any  mining  title,  or  for  damage  to  any  such  title,  shall  be 
affected  by  the  fact  that  the  paramount  title  to  the  land  in  which  such  mines 
lie  is  in  the  United  States;  but  each  case  shall  be  adjudged  by  the  law  of  pos- 
session." 

As  a  general  rule,  any  person  vested  with  the  right  of  immediate  pos- 
session to  realty  may  maintain  ejectment.  As  against  a  trespasser  with- 
out color  of  title,  prior  possession  will  support  the  action.  In  Christy  v. 
Scotb,  14  How.  292,  the  court  say: 

**But  a  mere  intruder  cannot  enter  on  a  person  actually  seized,  and  eject 
him,  and  then  question  his  title,  or  set  up  an  outstanding  title  in  another. 
The  maxim  that  the  plaintiff  must  recover  on  the  strength  of  his  own  title, 
and  not  on  the  weakness  of  the  defendant's,  is  applicable  to  all  actions  for  the 
recovery  of  property.  But  if  the  plaintiff  had  actual  prior  possession  of  the 
land,  this  is  strong  enough  to  enable  him  to  recover  it  from  a  mere  trespasser 
who  entered  without  any  title.  He  may  do  so  by  writ  of  entry,  where  that 
remedy  is  still  practiced,  {Jackson  v.  Railroad  Corp.,  1  Gush.  575;)  or  by  an 
ejectment,  (Allen  v.  Rivington,  2  Saund.  Ill;  Doe  v.  Reads,  8  East,  356;  Doe 
V.  Dyehall,  1  Moody  A;  M.  346;  Jackson  v.  Hazen,  2  Johns.  438;  Whitney  v. 
Wright,  15  Wend.  171;)  or  he  may  maintain  trespass,  (Catteris  v.  Cowper^  4 
Taunt.  548;  Graham  v.  Peat,  1  East,  246.)'' 

See,  also,  Campbell  v.  Rankin^  99  U.  S.  261 ;  Sedg.  &  W.  Tr.  Title  Land, 
§§  185,  718  «i  seq.  Defendants  were  trespassers — mere  intruders — upon 
plaintifPs  lawful  possession  when  they  attempted  to  relocate  this  mine. 
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Haidng  no  right  to  enter  npon  that  possession,  they  oould  initiate  no  right 
in  themselves  by  their  attempted  relocation  of  the  mine.  The  right  to 
locate,  or  relocate,  a  mining  claim  depends  upon  the  right  to  enter  upon 
the  land  where  the  mine  is  situated  at  the  time  the  location  is  made. 
Without  such  right  of  entry  the  location  is  void.  Location  confers  no 
right  of  entry  unless  such  right  of  entry  existed  at  the  date  of  location.  Bdk 
V.  Meagher^  104  XJ.  S.  279.  The  testimony  of  the  defendants  shows  that 
while  in  the  possession  of  this  mine  they  extracted  and  removed  there- 
from 558  tons  of  ore,  which  they  converted  to  their  own  use.  The  same 
.  testimony  shows  the  net  value  of  this  ore  to  have  been  about  $2.50  per 
ton  in  the  mine,  allowing  for  extracting  and  reduction.  There  is  evi- 
dence in  the  case  which  might  bring  the  measure  of  damages  within  the 
severer  rule  laid  down  in  Wooden-Ware  Co.  v.  U.  S.,  106  U.  S.  432,  1 
Sup.  Ct.  Rep.  398.  It  is  in  evidence,  undisputed,  that  plaintiff,  by  its 
well-known  agent,  remonstrated  with  defendants  and  denied  their  right 
to  locate  the  mine  or  work  upon  the  same,  or  remove  ore  therefrom,  and 
constantly  asserted  plaintiff's  rights.  And  finally,  plaintiff  was  com- 
pelled to  bring  this  action  to  dispossess  defendants.  I  have,  however, 
adopted  the  measure  above  indicated,  allowing  the  defendants  the  cost 
of  extraction  and  reduction,  rum  comUU,  however,  but  that  plaintiff  could 
have  extracted  and  reduced  this  ore  at  less  expense  than  it  was  done  by 
defendants. 

There  must  be  judgment  for  plaintiff  for  possession  of  the  mining 
ground  described  in  the  complaint,  together  with  the  sum  of  $1,882.60 
damages  for  ores  removed  and  converted,  and  for  costs  of  this  action, 
and  it  is  so  ordered. 


BoLTZ  et  (d.  V.  Eaoon. 

(Olreuit  Qmrt,  B.  D.  Muwuri,  B.  D.    April  85, 1888L. 

Attachmsht— -PB0PX9TT  SuBJXor  TO— PuBCHASB  Pbicb. 

Rev.  8t.  Mo.  §  2868,  providing  that  personal  property  shall  fn  all  caBes  be 
subject  to  ezecation  on  a  JodKment  obtained  for  the  purchase  price,  nnless 
found  in  the  hands  of  a  purchaser  for  value  without  noticei  does  not  author- 
ize the  seizure  of  personalty  which  has  passed  to  an  assignee  for  benefit  of 
creditors,  under  an  assignment  valid  as  far  as  he  is  concerned,  on  an  attach- 
ment against  the  assignor. 

At  Law.  Intervening  petition  of  Que.  Lehman,  assignee  of  H.  C.  Ea- 
gon  against  John  W.  Emerson,  United  States  marshal. 

Plaintififs,  John  H.  Boltz  et  oZ.,  brought  suit  by  attachment  against 
defendant  H.  G.  Eagon,  and  caused  it  to  be  levied  on  property  which 
bad  been  conveyed  by  the  defendant  by  a  deed  of  general  assignment  to 
Gus.  Ijehman,  as,  assignee  for  the  benefit  of  creditors.  The  assignmont 
having  been  sustained  by  the  veidict  of  a  jury,  plaintiffs  claimed  that 
'they  were  at  least  entitled  to  hold  under  the  attachment  certain  portions 
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of  the  attaclied  property  originally  sold  by  fhem  to  the  defendant,  which 
had  not  been  paid  for  at  the  date  of  tlie  assignment  and  at  the  date  of 
the  attachment.  Such  claim  was  based  on  section  2358,  Rev.  St.  Mo., 
which  is  stated  in  substance  in  the  opinion  of  the  court 

DyeTy  Lee  <k  EUiSy  for  plaintiffs. 

H.  W.  Bond  and  James  L  Lindley^  for  intervenor. 

Thayer,  J.,  (prdHy,')  In  the  matter  of  the  intervening  daim  of  Gus. 
Lehman,  assignee,  in  the  case  of  BoUz  and  others  against  EagoUy  (the  jury 
having  found  that  the  assignment  was  not  fraudulent,  so  far,  at  least,  as 
the  assignee  is  concerned,)  the  question  arises  whether  the  attaching 
creditors  can  hold  as  against  the  assignee  that  part  of  the  assigned  prop- 
erty that  was  purchased  from  themsdves,  on  the  ground  that  the  attach- 
ment suit  was  brought  to  recover  the  purchase  price  of  such  property. 
The  daim  is  based  solely  on  section  2353,  Rev.  St.  Mo.,  which  provides, 
in  substance,  that  personal  property  shall  in  all  cases  be  subject  to  exe- 
cution on  a  judgment  obtained  for  the  purchase  price,  and  shall  not  be 
exempt  from  such  execution  unless  the  property  is  found  in  the  hands 
•of  a  purchaser  for  value,  who  had  no  notice  tit  the  date  of  his  purchase 
of  an  outstanding  claim  for  the  purchase  money. 

The  question  to  be  determined  is  whether  property  can.be  taken  from 
an  assignee,  by  virtue  of  this  section,  under  a  writ  of  attachment  or  exe- 
cution issued  against  the  assignor  for  the  purchase  price  of  the  property, 
that  has  passed  to  the  assignee  by  virtue  of  a  general  assignment.  There 
are  only  three  reported  cases  in  this  state  which  appear  to  me  to  have 
any  bearing  on  the  question,  and  neither  of  them  can  be  said  to  be  an 
authoritative  determination  of  the  point  at  issue.  I  refer,  of  course,  to 
the  cases  of  Parker  v.  RodeSj  79  Mo.  88;  MU  Co.  v.  Titmer^  23  Mo.  App. 
103;  and  State  v.  Orahoody  27  Mo.  App.  496.  My  own  convictions,  after 
considering  the  matter,  are  very  strong  that  section  2358  was  not  in- 
tended to  interfere  with. the  general  policy  of  the  act  concerning  volun- 
tary assignments,  and  that  it  should  not  be  so  construed  as  to  interfere 
with  the  policy  of  that  act.  The  state  courts  will,  in  aU  ptobability,  so 
hold,  when  the  precise  question  confronts  them  that  is  raised  in  this 
case.  An  assignment  is  a  trust  created  for  the  common  benefit  of  cred- 
itors. The  law  favors  the  creation  of  such  trusts,  and  carefully  regulates 
their  administration.  It  also  prohibits  preferences,  and  provides  for  a 
pro  rata  distribution  among  creditors  of  sdl  funds  realized  from  the  sale 
of  the  assigned  effects.  Whatever  property  passes  to  an  assignee  under 
an  assignment  (that  is  not  incumbered  with  a  lien)  by  virtue  of  the  as- 
signment act  is  held  by  the  assignee  for  the  common  behefitof  cr^it- 
ors.  Section  2353  certainly  does  not  create  a  lien  in  fisivor  of  the  ven- 
dor of  personal  property  for  the  purchase  price  of  goods  sold  and  deliv- 
ered. It  simply  provides  that  they  cannot  be  daimed  as  exempt  by  the 
vendee  or  by  any  transferee  who  buys  with  notice  that  the  purchase  price 
ia  unpaid.  All  the  cases  cited  Ure  in  accord  on  this  proposition.  If  it 
should  be  hdd  that  ))ersohal  property  in  the  hands  of  an  assignee  may 
be  seized  for  the  purchase  price  in  a  suit  brought  against  the  assignor,  a 


Digitized  by 


Google 


BOLAHD,  9^  MOBTHWESTERN  FUEL  00.  523 

species  of  preference  would  be  created,  which,  as  it  appearo  to  me,' would 
be  at  variance  with  the  policy  of  the  assignment  act.  In  some  cases 
such  rule,  if  adopted,  would  practically  defeat  the  assignment;  credit- 
ors instead  of  participatii^  ratably  in  the  distribution  of  the  assigned  ef- 
fects, would  take  that  portion  of  the  trust-esto4;e  in  specie^  which  they 
could  identify  as  having  been  originally  purchased  from  themselves,  and 
had  not  been  paid  for.  In  this  manner  a  new  method  of  distribution 
would  be  inaugurated,  which  is  at  variance  with  the  provisions  of  the 
assignment  law;  and  in  many  cases  such  practice  would  lead  to  great 
confusion  in  the  administration  of  assigned  estates.  I  am  of  the  opin- 
ion that  section  2353  was. not  intended  to  have  such  effect.  It  should 
be  construed,  according  to  my  view,  in  conformity  with,  and  in  sub- 
ordination to,  the  policy  of  the. assignment  law,  so  as  not  to  defeat  its 
provisions;  that  is  to  say,  it  should  be  held  that,  when  personal  prop- 
erty has  passed  to  an  assignee  under  an  assignment  that  is  valid  so  far 
as  the  assignee  is  concerned,  such  property  cannot  be  seized  .under  an  ex- 
ecution or  attachn^tit  against  the  assignor  merely  by  virtue  of  the  pro-, 
visions  of  sections  2353.  I  ehall  so  hold,  and  accordingly,  overrule  the 
daim  of  the  attaching  creditors  to  a  portion  of  the  proper^ty  based  upon 
that  section.  Judgment  will  therefore  be  entered  on  the  viei;dict  of  the 
jury  to  the  effect  that  the  assignee  is  entitled  to  all  and  singular. the 
property  levied  upon. by  the  United  States  marshal  that  was  poyered  by 
the  assignment,  and  was  found  in  his  hands;  and  an  order  will  be  made 
on  the  mai^hal  directing  him  to  turn  the  property  over  to  the  assignee. 
An  order  will  also  be  made  requiring  the  receiver  appointed  in  the  case 
to  file  a  final  report  of  the  collections  he  has  made  on  choses  in  action 
in  his  hands,  and,  after  he  has  filed  such  report,  he  will  be  ordered  to 
turn  over  what  property  is  in  his  hands  to  the  assignee. 


BoLAND  V.  Northwestern  Fuel  Co. 

lOircuU  Court,  D.  Minnuoia.    May,  1888.) 

1.  Damages— Breach  of  Coktragt  of  Affreiohtmbitt. 

Where  plaintiff  had  a  contract  to  transport  a  quantity  of  coal  by  water  for 
defendant  at  an  agreed  price,  the  coal  to  be  delivered  to  him  by  defendant  at 
a  designated  point,  and  defendant  failed  to  deliver  it,  plaintiff's  measure  of 
damages  was  the  difference  between  the  cost  of  transportation  and  the  con- 
tract price. 
3.  Same— EviDEWCE— Recoupment. 

An  offer  of  evidence  bv  defendant,  not  for  the  purpose  of  showing  freight 
earned  by  plaintiff  in  oraer  to  recoup*  but  to  show  what  plaintiff's  boat  "was 
said  to  have  earned, "  was  properly  rejected. 
8.  Principal  and  Agent— Undisclosed  Principal— Parol  Evidence. 

The  right  to  show  by  parol  evidence  that  a  defendant  was  an  ondisolosed 
principal  in  a  contract  made  by  a  third  p^son  is  not  dpubtfoL 

At  Law.    Motion  for  new  trial. 
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Lawler  Jt  Durment^  for  plaintiff. 
0.  D.  O^Brien,  for  defendant. 

Nei^on,  J.  The  evidence  shows  that  the  steamer  Minnie  Hermacn, 
Thomas  Boland,  owner,  entered  into  a  contract  with  H.  Y.  Smith  to 
receive  frotn  the  railroad  companies  at  Running  Water,  Pierre,  or  Bis- 
mark,  on  the  Missouri  river,  and  transport  and  deliver  to  the  agent  of 
Smith  on  the  steam-boat  landing  of  the  several  posts,  coal  to  be  ddivered 
to  the  government  under  Smith's  contracts, — 125  tons,  more  or  less,  Fort 
Bandall;  300  tons,  more  or  less,  Fort  Bennett;  800  tons,  more  or  less.  Fort 
Yates.  Smith  agreed  to  pay  $4.20  per  ton  of  2,000  pounds  for  trans- 
porting coal  to  Forts  Yates  and  Bennett,  and  $4.80  per  ton  of  2,000 
pounds  for  transporting  coal  to  Fort  Randall,  and  that  the  plaintiff  with 
his  boat  went  to  Running  Water.  On  his  arrival  at  Sioux  City,  he  no- 
tified Smith  about  the  day  that  he  would  be  at  Running  Water,  and 
wanted  the  coal  read}'.  Smith  answered  that  the  coal  had  been  for- 
warded. On  plaintifPs  arrival  at  Running  Water  he  made  a  demand 
for  coal  of  the  agent  of  the  railroad  company,  and  was  told  that  he  had 
strict  orders  not  to  deliver  any  coal  to  him.  He  also  again  telegraphed 
Smith  from  Running  Water,  and  received  answer  that  the  ^' coal  has  been 
delivered.  You  were  notified  at  Alton  that  it  would  be."  He  also  pro- 
ceeded to  St.  Paul,  and  demanded  coal  from  Smith,  who  refused,  saying 
that  it  was  delivered  to  other  parties. 

There  was  evidence  on  the  part  of  plaintiff  tending  to  show  that  the  de- 
fendant was  an  undisclosed  principal  to  the  contract  with  the  plaintiff.  All 
the  direct  evidence  of  the  witnesses  who  testified  in  reference  to  the  matter, 
with  the  exception  of  the  president  of  the  defendant  company,  tended  to 
prove  that  the  defendant  was  a  party  to  the  contract,  whose  name  was  not 
disclosed;  and  so  did  the  circumstantial  evidence.  Goal  was  shipped  by 
the  defendant  under  the  Smith  contract,  so-called,  from  Duluth  to  Bis- 
marck, or  river  landing,  for  Fort  Yates;  and  coal  was  also  shipped  from 
Milwaukee  to  Running  Water  for  Fort  Randall.  The  defendant  offered 
no  evidence.  The  jury  was  instructed  in  substance  that  if  the  plaintiff 
had  proved  that  the  defendant  was  an  undisclosed  principal,  and  that  it 
was  interested  as  an  undisclosed  principal  in  the  contract  signed  by  Smith, 
he  could  recover  if  a  breach  of  the  contract  was  also  proved.  Also  that 
the  measure  of  damages  was  the  loss  under  the  contract  for  its  non-ftl- 
fillment  on  the  part  of  the  defendant,  to-wit,  the  difference  between  the 
cost  of  transportation  and  the  price  under  the  contract.  Also,  the  jury 
was  instructed  that  the  plaintiff  could  only  recover  for  loss  of  the  trans- 
portation of  coal  which  be  proved  had  been  delivered  at  either  one  or  the 
other  places  mentioned  in  the  contract  for  shipment  to  the  forts.  There 
was  evidence  tending  to  show  the  cost  of  transportation,  and  the  number 
of  pounds  or  tons  of  coal  delivered  at  Bismarck,  or  river  landing,  and 
Running  Water,  for  Forts  Yates  and  Randall.  The  jury  gave  the  plain- 
tiff a  verdict.  The  instruction  in  reference  to  the  measure  of  damages  is 
correct.  If  the  coal  at  Bismarck,  or  river  landing,  and  Running  Water, 
had  been  turned  over  to  plaintiff,  and  transported  by  him  to  Forts  Yates 


Digitized  by 


Google 


IK'  RB'  MAHON.     '^  HQS 

and  Randall,  hiH  gain  would  have  been  the  difference  between*  the  oon- 
tract  price  of  carriage  and  the  cost  of  transportation.  What  the  plaintiff 
would  have  made  if  the  contract  had  been  kept  by  the  defendant  is  the 
measure  of  damages  if  the  contract  is  broken.  This  was  the  rule  given 
to  govern  the  jury.  The  offer  of  evidence  by  defendant  which  was  re- 
jected was  not  for  the  purpose  of  showing  freight  earned  by  plaintiff  in 
order  io  recoup,  but  what  the  boat  was  ^^ said  to  have  earned;"  and  it  was 
properly  excluded.  This  is  not  a  charter-party,  but  a  contract  of  affreight- 
ment, and  the  measure  of  damages  for  a  breach  is  to  be  determined  by 
the  rules  applicable  to  such  contracts.  The  right  to*  show  by  parol  evi^ 
dence  that  the  defendant  was  an  undisclosed  principal  is  not  doubtful. 
tbrd  V.  WiOiams,  21  How.  287. 
Motion  for  a  new  trial  is  denied. 


In  re  Mahon. 
(Dktrkt  CcurU  D.  Kmtucky,    March  8, 1888.) 

1.  ExTRAnmoK— Iktebstatb—Abrsst  Aim  Bbikohto  iKto  JintiBnicnoK  bt 

Pbt^ats  Pabtibs. 

On  a  petition  for  habeas  carpui,  where  it  appears  that  the  petitioner,  being 
charged  with  crime  in  one  state,  had  fled  to  another,  where  he  was  arrested 
by  a  private  party  withont  authority,  and  that  the  anthorities  of  the  latter 
state  nad  not  acted  npon  a  requisition  of  the  executive  of  the  former,  the  dis- 
trict conrt  will  not  revise  the  arrest  as  being  an  effort  to  act  ander  Const.  U. 
S.  art.  4,  ^  3,  providing  for  interstate  extradition  of  persons  charged  with 
crime,  and  laws  passea  thereunder. 

2.  SAMB— PnrVILEOBB  of  CrnZEnS— FOtTRTSBlTTH  Amksdwsst. 

A  lawful  arrest,  under  authority  of  a  state  court,  of  one  unlawfully  brought 
into  the  state  byprivate  parties,  is  not  a  violation  of  the  fourteenth  amend- 
ment to  Const.  uTB.,  providing  that  "no  state  shall  make  or  enforce  axiv  low 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States."  ., 

&  Samjb— Dub  Pbocbss  of  I/AW. 

In  the  fourteenth  amendment  to  Const  U.  8.,  providing  that  no  state  shall 
*  deprive  axiv  person  of  life,  liberty,  or  property,  without  due  process  of  law,^ 
the  phrase  ''^due  process  of  law**  refers  to  the  state's  own  process,  and  a  law- 
ful arrest  under  authority  of  a  state  court  of  one  unlawfully  brought  into  the 
state  by  private  parties,  is  not  a  violation  of  the  provision. 

Petition  for  writ  of  Habeas  Corpus,  by  Plyant  Mahon. 

Abner  Justice,  jailer  of  Pike  county,  having  made  his  return  to  the 
writ  of  habeas  corpus  issued  herein  on  the  — —  day  of  February,  1888, 
and  Plyant  Mahon  having  filed  his  response  thereto,  and  produced  evi- 
dence, the  court  certifies  the  following  to  be  the  facts  as  admitted  by  the 
parties  or  proven  to  the  court's  satisfaction,  viz. :  The  petitioner,  Mahon, 
together  with  19  other  persons,  was,  at  the  September  term,  1882,  of 
the  circuit  court  of  Pike  county,  Ky.,  indicted  by  the  grand  jury  im* 
paneled  in  and  by  said  court,  for  willful  murder,  dleged  to  have  been 
committed  by  them  in  said  county.     Mahon<was  at  the  time,  and  had 
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always  been,  and  still  is,  a  citizen  of  West  Vii^inia,  and  a  resident  of 
Logan  county  in  said  state.  His  excellency,  S.  B.  Buckner,  governor  of 
the  state  of  Kentucky,  on  the  10th  day  of  September,  1887,  made  upon 
his  excellency,  £.  W.  Wilson,  governor  ol  the  state  of  West  Viiginia,  a 
requisition  under  the  seal  of  the  commonwealth,  demanding  of  him,  the 
governor  of  West  Virginia,  the  arrest  and  rendition  of  the  said  Plyant 
Mahon,  and  the  others  na^ied  in  said  indictment,  to  the  state  of  Ken- 
tucky, to  answer  the  same,  claiming  that  the  said  Plyant  Mahon  and 
others  had  fled  as  fugitives  from  justice  from  said  state.  Said  requisir 
tion  was  accompanied  by  a  copy  of  the  indictment  therein  referred  to, 
which  was  certified  by  tl^e  govemer  of  Kentucky  to  be  authentic.  In 
said  requisition  he  appointed  one  Frank  Phillips  agent  of  the  state  of 
Kentucky,  to  receive  said  Mahon  and  the  others,  and  bring  th^m  to  the 
state  of  Kentucky.  This  requisition  was  not  acted  upon  by  the  governor 
of  West  Virginia,  because,  as  he  stated,  of  the  want  of  an  affidavit  in 
conformity  with  the  laws  of  Westyiiginia.  -  An  affidavit  was  then  made 
by  said  Frank  Phillips  in  compliance  with  said  request,  and  on  the  13th 
of  October,  1887,  was  sent  by  his  excellency,  Gov.  Buckner,  to  his  ex- 
cellency, Gov.  Wilson.  There  was  no  further  correspondence  between 
the  said  governors  in  ];^g^rd  to  said  requisition,  until  the  9th  of  January, 
1888.  In  the  mean  time,  the  Hon.  Henry  J.  Walker,  secretary  of  state 
of  West  Viiginia,  by  letter  dated  November  21,  1887,  wrote  to  P.  A. 
Clinie,  who  was  deputy-jailer  of  Pike  county,  in  reply  to  a  letter  of  in- 
quiry from  him,  and  notifl<^d  him  that  the  said  requisition  of  the  gov- 
ernor of  Kentucky  would  be  honored,  except  as  to  Elias  Hatfield  and 
Andrew  Vamey,  and  that  warrants  would  be  issued  for  their  arrest  upon 
the  receipt  of  $54,  his  fees  for  issuing  the  same.  The  reason  giveii  for 
>iot  issuing  warrants  for  Elias  Hatfield  and  Andrew  Varney  was  because 
they  were  not  guilty,  in  the  governor's  opinion,  from  the  evidence  whiclt 
had  been  presented  to  him.  Subsequently,  by  letter  dated  Decenaber 
iS,  1887,  Frank  Phillips,  the  person  appointed  as  agent  aforesaid,  wrote 
to  his  excellency,  Gov.  Wilson,  inclosing  $15  to  pay  fees  of  the  secretary 
of  state,  and  requesting  he  should  issue  his  warrants  for  the  arrest  of 
Anderson  Hatfield,  Johnson  Hatfield,  Capt.  Hatfield,  Daniel  Whitt,  and' 
Andrew  McCoy,  and  he  sent  these  warrants  to  him  (Phillips)  at  Rke- 
ville.  This  money  ($15)  was  returned  to  Phillips,  and  the  order  for  the 
warrants  countermanded  by  Gov.  Wilson,  because,  as  he  states,  from  in-  • 
formation  subsequently  obtained  he  believed  the  requisition  and  expected 
warrants  would  be  used,  not  to  secure  public  justice,  but  to  extort  money 
from  the  accused.  His  excellency,  Gov.  Buckner,  on  the  9th  day  of 
January,  1888,  wrote  to  his  excellency.  Gov.  Wilson,  a  letter  of  inquiry 
in  regard  to  his  action  under  the  requisition.  This  letter  of  inquiry  was 
relied  to  January  .21,  1888,  by  Gov.  Wilson.  No  warrants  had  been 
issued  by  the  governor  of  West  Virginia  for  the  arrest  of  any  person  men* 
tioned  in  the  said  requisitions  on  the  9th  of  January,  or  before  or  since 
that  time.  Frank  Phillips,  with  25  or  30  armed  men,  went  from  Ken- 
tucky across  into  West  Virginia,  and  with  force  and  arms  arrested  the 
petitioner,  Plyant  Mahoiii,  on  Januaiy  9, 1888,  and  against  his  will  and 
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by  force  brought  him  to  the  town  of  Pikeville  in  the  state  of  Kentucky^ 
and  on  tbellth  of  January,  1888,  placed  him  in  the  jail  of  Pike  county 
in  said  town,  which  was  then  in  charge  of  Abner  Justice,  jailer  of  said 
c6unty;  and  on  the  next  day,  January  12, 1888,  while  thus  confined  in 
said  jail  in  said  town,  he  was  served  with  a  bench-warrant,  and  arrested 
by  the  deputy-sheriff  of  said  county.  The  bench-warrant  under  which 
he  was  arrested  was  issued  from  the  clerk's  office  of  the  criminal  court 
of  Pike  county,  which  court  then  had  jurisdiction  to  issue  bench-war- 
rants, and  try  persons  charged  under  the  aforesaid  indictments.  When 
he  was  arrested,  Phillips  was  asked  by  Mahon  by  what  authority  he  did 
so,  and  he  said  he  was  state's  agent  to  arrest  him,  and  take  him'  to 
"Pike,"  and  that  he  was  authorized  by  the  governor  of  West  Virgiaia  to 
make  the  arrest.  His  excellency,  Gov.  Wilson,  did,  under  seal  of  West 
Virginia,  demand  of  his  excellency.  Gov.  Buckner,  the  surrender  and  re- 
turn to  the  state  of  West  Virginia  of  the  said  Mahon,  and  the  others  who 
had  been  seized  by  force  and  arms  and  carried  away  to  Pike  county  by 
said  Phillips  and  others,  which  request  was  declined  by  his  excellenqy, 
Gov.  Buckner,  on  the  4th  of  February,  1888. 

U.  Oibson  and  /.  H.  Smdair^  for  petitioner. 

P.  W.  Hardin  J  Atty.  Gen.,  and  J.  Proctor  KmM,  for  respondent. 

Barr,  J.,  (craUy,  ojtxfr  sUdmg  the  facts  as  above.)  The  question  pre- 
sented to  the  court  under  this  writ  of  habeas  corpus  is  much  narrower 
than  the  discussion  of  counsel  would  indicate.  It  is  now  settled  that 
the  courts  of  the  United  States  recognize  the  treaty  obligation  between 
the  United  States  and  other  nations  in  tegard  to  the  extradition  of  fu- 
gitives from  justice.  In  a  recent  case,  the  supreme  court  recognized  the 
provisions  in  regard  to  extradition,  in  the  treaty  known  as  the  ^^Ash- 
burton  Treaty"  between  the  United  States  and  Great  Britain,  and  de- 
cided that  a  person  extradited  under  that  treaty  could  only  be  tried  for 
the  crime  for  which  he  had  been  extradited.  This  was  not  because  of 
the  comity  which  should  exist  as  between  nations,  nor  because  the  law 
of  nations  would  have  been  violated,  but  because  of  the  terms  of  tha 
treaty  I  and  the  act  of  congress  made  to  carry  out  treaty  obligations  in  the 
matter  of  extradition  of  fugitives  from  justice.  U.  S,  v.  Rmgcher,  119 
U.  S.  407,  7  Sup.  Ct.  Rep.  234.  It  is  also  settled  that  there  is  not  ft 
personal  right  of  asylum  in  a  refugee,  who  has-  fled  from  this  country, 
being  charged  with  crime,  to  a  foreign  country.  Thus,  if  there  be  no 
treaty  authorizing  extradition,  or  if  the  fugitive  from  justice  is  not 
brought  back  from  a  foreign  country  under  and  according  to  the  provis- 
ions of  the  treaty,  if  there  be  one,  then  the  courts  will  not  allow  the  fu- 
gitive to  plead  the  mode  of  his  capture  and  return  to  this  country  as  an 
answer  to  his  crime  or  in  abatement  to  the  indictment  against  him. 
Ker  V.  JHtnow,  119  U.  S.  437;  7  Sup.  Ct.  Rep.  225;  110  DL  680;  Stats 
V.  Brewster^  7  Vt.  118. 

As  to  a  person  charged  with  crime  in  one  of  the  states  of  this  Union,  and 
who  has  fled  to  another  state,  there  is  some  dififerenoe  in  the  reasbning 
of  the  courts;  but  I  think  all  of  the  American  authorities  concur  in.  the 
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condtiBion,  that  the  reftlgee,  under  such  circumstailcies,  has  not  &  per- 
sonal right  of  asylum  in  the  state  to  which  he  has  fled.  They  agree 
that  the  refugee,  when  returned  to  the  state  wherein  he  committed  the 
crime,  by  whatever  means  he  may  have  been  returned,  cannot  plead  as 
an  answer  to  his  crime  the  manner  of  his  return,  and  that  he  had  not  been 
extradited  according  to  and  under  the  law.  State  v.  Smithy  1  Bailey,  283; 
State  V.  Roes,  21  Iowa,  467;  In  re  Nayes,  17  Alb.  Law  J.  407;  Daws'  Case, 
18  Pa.  St.  S7.  In  Dows^  Oasej  a  great  jurist,  Chief  Justice  Gibson,  made 
an  important  statement,  though  it  was  not  necessary  in  the  discussion 
of  the  case,  and  that  was,  that  although  a  refugee  from  justice,  who  is 
brought  to  the  state  where  he  is  charged  to  have  committed  the  crime, 
from  the  state  to  which  he  had  fled,  has  not  of  himself  the  right  of  asy- 
lum, if  the  chief  executive  of  the  state  from  which  he  has  been  brought 
by  nnlawM  means  demands  his.  return,  he  should  be  discharged  under 
a  writ  oi  habeas  corpus.  This  is  because  of  the  sovereignty  which  still 
exists  in  the  states  of  this  Union,  and  the  comity  which  should  exist  be- 
tween them.  This  court  cannot,  however,  consider  what  is  or  should 
be  the  law  of  comity  between  the  states  of  this  Union,  because,  by  the 
express  language  of  the  act  under  which  this  habeas  corpm  was  issued, 
this  court  is  confined  to  the  inquiry  whether  the  petitioner  is  detained 
in  custody  by  the  jailer  of  Pike  county  in  violation  of  the  constitution 
4>r  laws  of  the  United  States;  nor  can  this  court  consider  any  controversy, 
if  there  be  one,  between  the  state  of  West  Virginia  and  the  state  of  Ken- 
tucky. All  such  controversies  are  within  the  exduaive  jurisdiction  of 
the  supreme  court. 

The  right  to  extradite  a  refugee,  who  is  charged  with  crime  in  one 
state  and  has  fled  to  another  state  of  this  Union,  is  governed  by  the  sec- 
ond section,  art.  4,  Const.,  which  provides: 

"A  person  charged  in  any  state  with  treason,  felony,  or  other  crimes,  who 
who  shall  flee  irqm  justice,  and  be  found  in  another  state  shall,  on  demand 
of  the  executive  authority  of  the  state  from  which  he  has  fled,  be  delivered  up 
to  be  removed  to  the  state  having  jurisdiction  of  the  crime." 

'  Congress  has  enacted  lawfl  to  carry  out  this  provision  of  the  constitu- 
tion, and  it  is  setded  that  both  state  and  federal  courts  may,  tmdera 
writ  of  habeas  corpus^,  revise  the  action  of  the  governor  of  a  state  upon 
whom  a  requisition  is  made  if  he  acts,  rad  has  the  refugee  arrested,  to 
see  that  the  constitution  and  the;  act  of  congress  have  been  compUed 
with*  The  courts,  however,  cannot,  by  any  process  known  to  the  law, 
oompd  a  governor  upon  such  a  requisition,  to  act  and  have  the  refugee 
arrested  and  delivered  over.  Kentucky  y.  Dennison,  24  How.  66.  It  is 
claimed  that  the  petitioner  is  detained  in  violation  of  the  constitution  of 
the  United  States,  and  this  court  should  dischaige  him.  And  it  is  aiv 
gued  that  the  only  process  by  which  he  could  have  beian  extradited  waa 
the  process  provided  by  the  constitution  of  the  United  States,  and  the 
laws  made  thereunder,  and  that  in  this  case  this  prooess  has  been  invoked 
in  so  faXiSM  to  give  this  coUrt  jurisdiction  to  Irevidetise  action  taken  under 
it.  It:ki  q^ttite. clear, .as  will  be  seen  from  the  statement  of  facts  already 
oread^  ithat  there  was  no  action  taken  by  the  authorities  of  West  Virginia 
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under  the  reguts&ion  made  by  the  governor  of  Kentucky.  Phillips, 
though  designated  by  the  governor  of  Kentucky  as  the  agent  to  receive 
from  the  proper  authority  of  West  Virginia.the  petitioner  and  others,  and 
bring  them  to  Kentucky,  never  in  fact  acted  as  the  agent  of  the  state  of 
Kentucky.  It  is  true,  he  represented  himself  to  the  petitioner  as  hav- 
ing  authority  from  the  governor  of  West  Virjginia  to  arrest  him,  and  as 
being  the  agent  of  the  state  of  Kentucky,  but  that  was  false.  The  gov- 
•emor  of  West  Virginia  never  issued  a  warrant  for  the  arrest  of  petitioner, 
nor  had  Phillips  any  authority  to  do  so,  either  from  the  governor  of  West 
Virginia  or  the  governor  of  Kentucky,  or  any  one  else.  The  process  by 
which  a  lawful  extradition  could  be  made  was  never  used;  nor  did  Phil- 
lips act  under  color  of  authority,  and  hence  this  court  cannot  revise  his 
action  as  being  an  effort  to  act  under  the  provisions  of  the  constitution 
and  laws  of  the  United  States. 

This  brings  us  to  consider  the  other  proposition,  which  is  that  since 
the  adoption  of  the  fourteenth  am^idment  to  the  constitution  of  the  United 
States  neither  a  resident  or  citizen  of  one  state  having  been  charged  with 
crime  in  another  state,  and  having  fled  therefrom,  can  be  extradited 
from  that  state,  except  by  the  due  process  of  law  which  is  provided  in 
the  federal  constitution;  and  the  laws  made.thereunder,  and  unless  he  is 
thus  extradited,  he  is  within  the  protection  of  that  amendment.  It  is 
true,  I  think,  that  the  only  legal  mode  of  arresting  a  refugee  from  jus- 
tice under  such  circumstances  is  pnder  and  according  to  the  constitution 
of  the  United  States,  and  the  laws  made  thereunder,  and  such  state  laws 
as  may  be  constitutionally  made  in  aid  thereof.  This  being  true,  it 
xnay  be  insisted  that  due  process  of  law,  as  required  by  that  amend- 
ment, when 'a  refugee  from  justice  has  fled  from  the  state  where  he  is 
charged  with  crime  to  another  state,  is— ri%*^,  the  mode  of  extradition 
as  provided  by  the  federal  coustitiition^  and  the  ]aw8  thereunder;  seo 
pnd,  after  he  is  returned  to  the  state  from  which  he  has  fled,  his  arrest 
under  and  in  accordance  with  the  regular  and  lawful  process  of  that 
state.  Hence,  as  he  was  not  extradited  according  to  or  under  the  pro*, 
cess  provided  by  the  constitution  and  laws,  but  by  force  and  against  his 
will,  he  is  now  deprived  of  his  liberty  by  the  state  of  Kentucky  without 
due  process  of  law  within  the  meaning  of  this  amendment.  That 
amendment  declares,  among  other  declarations  that  ^*no  state  shall  make 
or  enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any  state  deprive  any  person  of 
life,  liberty  or  property  without  du|»  process  of  law.''  It  will  be  ob- 
served that  this  is  not  a  grant  to  the  citizen  resident,  or  sojourner,  as 
an  individual,  of  any  right  which  he  did  not  theretofore  have,  but  it  is 
a  limitation  upon  the  power  of  the  states,  put  in  .the  federal  constitu-' 
tion.  It  is  not  .a  declaration  of  what  privileges  <or  immunities  citizens 
of  the  United  States  are  entiUed  to,  but  is  a  dedarat^on  that  no  state  of 
the  Union  shall 'abridge  them.  The  previous  part  of  >the. section  which 
declares:  "All  persons  bom  or  naturalized  in  tiie  United  States,  and  sub^ 
ject  to.the  jurisdletidn  thereof,  are  citizens.of  th^  United. States  andiof 
the  statemher^in  they  reeidcy"  createc' t a. nationid  citizenship,  but  doea 
v.34F.no.7— 34 
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not  declare  or  define  the  privileges,  rights,  or  immunities  of  a  citizen  of 
the  United  States.  These  rights,  privil^es,  and  immunities  are  as- 
sumed to  exist  from  the  relation  of  national  citizenship,  and  have  not 
yet  been  clearly  defined  by  the  courts,  but  whatever  they  may  be,  and 
however  they  may  be  extended  to  rights  and  privileges  which  are  na^ 
tioual  in  their  nature,  and  beyond  what  theretofore  existed  from  the  re- 
lation of  state  citizenship,  I  think  national  citizenship  would  not  oonfer 
upon  a  refugee  who  has  fled  from  a  state  in  which  he  is  charged  with 
crime  to  another  state,  the  right  of  asylum  in  said  state.  We  have  seen 
that  no  such  individual  right  of  asylum  exists  because  of  state  citizen- 
ship, and  if  it  existed  at  all,  it  would  be  because  of  the  sovereignty 
which  still  remains  in  the  states.  There  is  no  reason  why  a  national 
citizenship  should  confer  the  right  of  asylum  which  could  arise  and  ex- 
ist in  a  state  of  this  Union  only  because  of  a  reserved  sovereignty  in  the 
state.  It  is  true  that  a  citizen  of  a  state  and  of  the  United  States  both 
before  and  since  the  adoption  of  the  fourteenth  amendment  to  the  con- 
stitution is  entitled  to  be  extradited  under  and  according  to  the  consti- 
tution and  laws  of  the  United  States,  and  that  he  was  and  is  entitled  to 
a  writ  of  habeas  corpTis,  and  to  his  release,  when  deprived  of  his  liberty 
by  force,  and  not  in  accordance  with  the  provisions  of  the  laws  regulat- 
ing extradition.  Before  the  adoption  of  this  amendment  and  the  act  of 
1867,  the  state  courts  alone  could  issue  a  writ  of  haheaa  corpus  in  favor  of 
one  seized  by  force,  and  without  any  prpcess  of  law.  But  since  that  time 
the  federal  courts  as  well  as  the  state  courts  would  perhaps  have  juris- 
diction in  such  cases  because  of  the  second  sectidn  of  article  4  of  the 
constitution,  and  laws  made  thereunder,  and  the  national  citizenship  of 
the  person  forcibly  seized  and  held  in  custody.  The  writ  of  habeas  corpusj 
whether  iaaued  from  a  state  or  federal  court  would  have  no  extraterri- 
torial force,  and  neither  court  could  discharge  a  person,  although  orig- 
inally unlawfully  seized,  who  had  been  legally  arrested,  and  was  then 
held  by  due  process  of  law,  unless  a  state  court  should,  as  Chief  Justice 
Gibson  indicates,  release  as  a  matter  of  comity  between  the  states,  the 
fugitive  from  justice  upon  the  demand  of  the  governor  of  the  state  from 
which  he  had  been  kidnapped.  We  therefore  conclude  that  Kentucky 
has  not  abridged  the  privileges  and  immunities  of  the  petitioner  as  a 
citizen  of  the  United  States  by  arresting  him  under  a  bench-warrant, 
after  he  was  within  the  state. 

The  next  inquiry  is,  has  the  state  of  Kentucky  deprived  him  of  his 
liberty  without  due  process  of  law,  within  the  meaning  of  this  amend- 
ment. The  petitioner  had  been  indicted  by  a  grand  jury  for  willful 
murder,  and  was  arrested  in  this  state  under  and  by  the  usual  and  reg- 
ular process  which  has  existed  in  this  state  from  time  immemorial  for 
the  arrest  of  persons  indicted  for  crime  by  a  grabd  jury.  He  is  held  by 
due  process  of  law,  if  the  inhibition  of  the  fourteenth  amendment  is  to 
be  limited  to  the  process  of  the  state  which  deprives  him  of  his  liberty. 
If,  however,  the  phrase  ^^  due  process  of  law,"  is  to  include  the  means  by 
which  others  brought  him  into  this  state,  then  it  is  not  due  process  of 
law.     Clearly,  the  prohibition  is  upon  "any  state,"  and  we  think  the 
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"  doe  process  of  law"  whidi  is  required  to  be  used  by  the  state  is  its  own 
process,  and  npt  the  process  of  another  state  or  the  process  of  the  United 
States.  The  supreme  court  has  declined  to  define  or  attempt  to  define 
the  meaning  of  "due  process  of  law,''  and  has  wisely  left  its  meaning  to 
be  ascertained  by  a  "gradual  process  of  judicial  inclusion  and  exclusion.'' 
This  case  does  not,  however,  require  that  we  shall  attempt  to  define  it, 
beqause  therecan  be  no  doubt  the  Kentucky  process  by  which  the  peti- 
tioner was  arrested  after  he  was  brought  into  the  state,  was  "due  process 
of  law,"  so  far  as  the  process  of  that  state  is  concerned.  If,  therefore  we 
are  correct  in  construing  this  part  of  the  fourteenth  amendment  as  mean- 
ing that  the  prohibition  is  confined  to  "a  state,"  and  that  the  "due  pro- 
cess of  law,"  which  is  required  to  be  used  before  atiy  person  can  be  de- 
prived-of  •  his  life,  liberty-,  or  property  ;by  a  state,  is  the  due  process  of 
that  state,  then  the  petitioner's  arr^t  and  detention  in  the  Jail  of  Pike 
county  is. pot  a  violation  of  this  provision  of  the  fourteenth  amendment 
of  the  constitution  of  the  United  States.  The  fifth  amendment  to  the 
constitution  of  the  United  Stat^  declared  that  "no  person  shall  be 
*  *  *  deprived  of  life,  liberty,  or  property  without  due  process  of 
law."  The  uniform  construction  of  this  amendment  is  that  the  United 
States  shall  not  deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law,  and  that  the  process  which  is  meant  is  a  federal  pro- 
cess. Indeed,  the  form  and  character  of  the  government  precludes  any 
other  construction.  When  this  question  was  first  presented,  I  was  in- 
clined to  the  opinion  that  "due  process  of  law"  in  the  meaning  of  the 
fourteenth  amendment  required  the  petitioner's  extradition  from  West 
Virginia  by  a  legal  process,  as  well  as  his  legal  arrest  after  he  was  in 
Kentucky;  but  a  more  critical  examination  has  satisfied  me  that  this 
amendment  has  not  been  violated  by  the  state  of  Kentucky  in  thus  ar- 
resting and  detaining  the  petitioner  in  the  jail  of  Pike  county.  The  pe< 
titioner  must  therefore  be  remanded  to  the  custody  of  the  jailer  of  Pike 
county,  and  it  will  be  so  ordered. 


Jn  re  Charleston. 
[District  Court,  JD,  MinneioUK    Hay,  1888  ) 

1.  Extradition— Complaint— Forgery. 

A  complaint  in  extradition  proceedings  for  forgery,  which  minutely  sets 
forth  the  note  alleged  to  be  forged*  its  amount,  the  date,  and  names  of  the 
parties,  and  the  bank  which  discounted  the  note,  is  sufficient,  both  in  sub- 
stance and  in  form. 

2.  Same— IrnffiNTiTY  of  Person. 

The  identity  of  the  prisoner  is  sufficiently  established  when,  upon  bein^ 
brought  before  the  commissioner,  he  admits  that  he  is  the  person  named  in 
the  complaint,  and  that  he  executed  the  note  therein  described. 
8.  Same— Bvidence-Depositions- Authentication. 

The  act  of  congress  (22  St.  at  Large,  p.  216,  §  6)  declares  that  in  extradition 
cases  copies  of  depositions  relating  to  allegations  in  the  complaint  shall  be 
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admitted  as  evidence  for  all  the  purposes  of  the  bearing,  if  ther  shall  be  prop- 
erly and  legally  authenticated,  so  as  to  entitle  them  to  be  recenred  for  similar 
Surposes  by  the  tribunals  of  the  foreign  country  from  which  the  accused  shall 
ave  escaped,  and  the  certificate  of  the  principal  diplomatic  or  consulate  offi- 
cer shall  oe  proof  that  any  deposition,  warrant,  or  other  paper,  ot  copies 
thereof,  so  offered,  are  duly  authenticated.  Beld,  that  it  is  not  necessary,  in 
addition  to  the  certificate  of  the  consul,  to  prove  that  the  law  of  the  foreign 
country  would  allow  **  copies  of  original  depositions  taken  before  a  mag- 
istrate to  be  received  as  competent  proof  against  the  accused  for  purposes  of 
commitment.* 

Habeas  Corpm. 

James  J.  McOafferh/j  for  petitioner. 

James  E.  MarUuxm^  contra* 

Nelson,  J.  A  complaint  of  John  Wilson  Murray  setting  forth  that 
he  is  chief  of  the  provincial  dietective  department  of  the  province  of  On- 
tario, in  the  dominion  of  Canada,  and  the  duly-authorized  agent  of  the 
government  of  said  dominion  to  prosecute  an  extradition  proceeding,  was 
made  before  William  A.  Spencer,  commissioner  of  the  circuit  court  of  the 
United  States  in  this  district,  duly  authorized  to  hear  extradition  pro- 
ceedings under  the  treaty  between  Great  Britain  and  the  United  States, 
charging  the  petitioner  with  the  crime  of  forgery,  alleged  to  have  been 
committed  at  the  township  of  Raleigh,  in  the  county  of  Kent  and  prov- 
ince of  Ontario.  A  warrant  issued,  and  he  was  arrested  and  held  and 
committed  by  the  commissioner  for  extradition.  He  is  brought  before 
ine  on  a  writ  of  habeas  carpus  with  the  proceedings  under  a  writ  of  certiuh 
rati.  A  demurrer  is  interposed  and  it  is  urged  by  the  counsel  for  the 
petitioner  that  the  proceedings  before  the  commissioner  are  irregular, 
and  the  evidence  insufficient  to  justify  this  commitment. 

Article  10  of  the  treaty  with  Great  Britian  declares  that  the  persons 
charged  with  crime  are  to  be  delivered  up,  "provided  that  this  shall  only 
be  done  upon  such  evidence  of  criminality  as,  according  to  the  laws  of 
the  place  where  the  fugitive  or  person  so  charged  shall  be  found,  would 
justify  his  apprehension  and  commitment  for  trial  if  the  crime  or  offense 
had  there  been  committed,"  a..d  the  magistrate  shall  have  authority  to 
issue  a  warrant  that  the  person  charged  may  be  brought  before  such  mag- 
istrate, "to  the  end  that  the  evidence  of  criminality  may  be  heard  and 
considered;  and  if,  on  such  hearing,  the  evidence  be  deemed  sufficient 
to  sustain  the  charge,  it  shall  be  the  duty  of  the  examining  magistrate  to 
certify  the  same  to  the  proper  executive  authority  that  a  warrant  may 
issue  for  the  surrender  of  such  fugitive."  By  section  5270,  Rev.  St.  U. 
S.,  commissioners  duly  designated  may  issue  warrants  and  hear  such 
cases.  The  questions  involved  before  the  examining  magistrates,  on  a 
hearing,  within  the  scope  of  the  obligations  assumed  by  the  treaty,  are 
clearly  (1)  the  identity  of  the  person  charged  with  the  crime;  (2)  the 
sufficiency  of  the  evidence  of  criminality. 

It  is  urged  that  the  complaint  before  the  commissioner  is  not  sufficient 
to  give  him  jurisdiction.  This  objection  is  not  well  taken.  The  instru- 
ment alleged  to  be  foiged,  the  amount  of  the  note,  the  date  and  names 
of  the  persons,  and  the  bank  which  discounted  the  note,  are  all  minutely 
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«et  forth.  The  complaint  is  not  only  good  in  substance,  bnt  in  form, 
and  so  describes  the  crime  that  the  prisoner  could  not  be  mistaken  in  re* 
gard  to  the  accusation.  The  commissioner  had  full  jurisdiction  to  issue 
the  warranty  and  proceed  in  the  case.  The  identity  of  the  prisoner  is 
•established  by  his  own  admission,  when  brought  before  the  commis- 
sioner, that  he  was  the  person  named  in  the  complaint,  and  that  he  ex- 
ecuted the  note  therein  described.  Nothing  Airther  was  necessary  ex- 
<»pt  to  show  probable  cause  of  guilt  by  competent  evidence.  If  this  is 
done,  the  prisoner  must  be  remanded.  The  original  note  was  produced, 
and  certain  depositions  offered  in  evidence  respecting  the  all^ations  in 
the  complaint.  Tlie  manager  of  the  bank  which  ^scounted  the  note 
K)ertified,  as  appears  in  the  copy  of  his  deposition,  that  the  prisoner 
brought  the  note  alleged  to  be  forged  to  the  bank,  and  represented  that 
the  note  was  made  by  persons  whose  names  are  chaiged  to  be  forged. 
The  copy  of  the  deposition  of  Robinson,  whose  name  appears  as  one  of 
the  makers  of  the  note,  states  that  he  did  not  sign  it,  ^'nor  was  the  pris- 
oner or  any  other  person  authorized  to  sign  it  for  me."  If  these  deposi- 
tions are  competent  evidence,  and  properly  received,  the  sufficiency  of 
the  evidence  of  criminality  is  not  doubtful.  These  copies  of  depositions 
and  aU  the  foreign  papers  offered  in  evidence  have  attached  a  certificate 
of  the  American  consul  at  the  city  of  Toronto,  in  the  province  of  Ontario 
and  dominion  of  Canada,  that  they  are  properly  and  l^ally  authenti- 
oated  to  entitle  them  to  be  used  for  similar  purposes  in  the  tribunals  of 
the  said  province  and  of  the  said  dominion. 

An  objection  is  interposed  to  this  certificate  the  force  of  which  I  do 
not  clearly  comprehend.  The  counsel  concedes  that  the  question  to  be 
oonsidered  is  the  competency  of  the  copies  of  the  depositions,  as  ev- 
idence of  criminality,  and  it  is  also  true  that  the  competency  of  the  ev- 
idence is  to  be  determined  by  our  law,  according  to  the  rules  of  evidence 
which  congress  has  prescribed  in  the  act  passed  August  3,  1882,  but  it 
is  claimed  that  proof  should  have  been  given,  in  addition  to  the  certifi- 
cate of  the  consul,  that  the  law  of  the  dominion  of  Canada  would  allow 
'^  copies  of  original  depositions  taken  before  a  magistrate  to  be  received 
as  competent  proof  against  the  accused  for  the  purposes  of  commitment." 
I  cannot  appreciate  this  point.  The  fiact  for  the  commissioner  to  deter- 
mine is  the  criminality  of  the  person  charged,  and  by  the  treaty  the 
•question  is,-  what  is  competent  evidence  of  that  fact  here  in  Minnesota 
where  the  prisoner  is  arrested  ?  The  act  of  congress  must  settle  this, 
which  declares  in  substance  "that  in  extradition  cases  copies  of  deposi- 
tions relating  to  the  allegations  in  the  complaint  shall  be  received  and 
admitted  as  evidence  on  the  hearing,  for  all  the  purposes  of  the  hearing, 
if  they  shall  be  properly  and  legally  authenticated,  so  as  to  entitle  them 
to  be  received  for  similar  purposes  by  the  tribunals  of  the  foreign  coun- 
try from  which  the  accused  party  shall  have  escaped,  and  the  certificate 
of  the  principal  diplomatic  or  consulate  officer  shall  be  proof  that  any 
deposition,  warrant,  or  other  paper,  or  copies  thereof  so  offered,  are  au- 
thenticated in  the  manner  required  by  this  act."  See  22  St.  at  Large, 
§  5,  p.  216. 
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The  certificate  of  tlie  consul  to  the  depositions  fully  meets'  the  require- 
ments of  this  act  to  entitle  the  depositions  to  be  received  by  the  com- 
missioner as  evidence  of  criminality.  It  has  been  held  by  all  tribunals 
-which  have  passed  upon  this  act  of  1882  that  "similar  purposes"  refers  to 
the  words  "for  all  the  purposes  of  such  hearing,"  that  is,  to  proof  of  crim- 
inality. See  In  re  McPkwiy  30  Fed.  Rep.  57;  In  re  Herria,  82  Fed. 
Rep.  583;  In  re  Hinrich,  5  Blatchf.  414,  425;  and  others. 

The  other  objections  to  the  proceedings  are  technical.  According  to 
the  record,  the  prisoner,  when  ishown  the  note,  admitted  that  he  made 
it,  and  got  the  money  on  it  from  the  Merchants'  Bank  in  Chatham.  1 
find  no  error  in  the  proceedings  before  the  commissioner,  and  an  order 
will  be  entered  dismissing  the  writ  of  habeas  corpus^  and  remanding  the 
prisoner. 


Bekkebt  v.  F^ber  et  al. 
(CireitU  Court,  If,  D.  California.    March  !?6, 1888.) 

TrADB-MaBKS— iNFBINaEMBKT— MSABTTRB  OF  DaICAOBS. 

The  owner  is  entitled  to  recover  of  the  infringer  of  a  trade-mark  the  profits 

'    arising  from  the  sale  of  the  spurious  goods,  with  the  trade-mark  impressed 

upon  them.    He  id  not  limited  to  the  difference  between  the  price  for  which 

the  spurious  goods  would  sell  without,  and  the  price  of  the  same  goods  with^ 

the  trade-mark  impressed  upon  them. 

{Syllabushy  ihA  Court,) 

Suit  for  Infringement  of  Trade-Mark. 
Af.  A.  W^teaton^  for  complainant. 
Mastickj  Belcher  &  Madick,  for  defendants. 

Sawyer,  J.  This  is  a  suit  for  the  inMngement  of  a  trade-mark  '^C. 
Benkert  &  Son,"  used  by  the  plaintiff,  doing  business  under  that  name, 
as  the  successor  in  interest  of  a  Philadelphia  firm  of  which  he  was  ui 
original  member,  engaged  in  the  manufacture  and  sale  of  boots,  and 
shoes,  upon  which  the  trade-mark  was  stamped.  There  is  no  doubt  in 
my  mind,  as  to  the  right  of  the  plaintiff  as  an  original  owner  in  part, 
and  successor  in  interest  to  the  business  to  this  trade-mark  acquired  by 
many  years  use,  (more  than  a  third  of  a  century,)  and  so  generally  known 
as  to  havealmost  become  a  part  of  the  public  history  of  the  country.  And 
I  have  as  little  doubt  that  defendants  knowingly  and  willfully  infringed, 
by  using  the  words  "C.  F.  Benkert  &  Son,  Phila.,''  and  "C.  F.  Benkert 
&  Son,"  on  at  least  250  dozen  pairs  of  boots  and  shoes  sold  by  them. 
The  boots  and  shoes  so  sold  were  not  manufactured  by  defendants,  but 
purchased  from  other  manufacturers  at  the  East,  and  then  sold  by  them 
with  the  simulated  trade-mark  of  plaintiff'  stamped  upon  the  soles  and 
on  the  inside  of  the  boot-top.  Such  sale  is  admitted  by  the  defendants 
in  their  answer  and  in  the  testimony  of  defendant  Feder.  It  does  not 
appear  whether  they  were  so  stamped  before  or  after  purchase  by  defend- 
ants, but  they  were  sold  with  the  trade-mark  stamped  upon  them. 
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The  defendants  insist  that  the  measure  of  damages  or  profits  should  be 
limited  to  the  differencdin  price  for  which  the  goods  would  sell  with  the 
trade-mark  upon  them  and  the  price  for  which  the  same  goods  would 
sell  without  it.  I  am  unable  to  adopt  any  such  rule.  It  would  be  ex- 
ceedingly indefinite,  and  equivalent  to  giving  no  damages  or  profits  at  all. 
How  would  it  be  possible  for  any  one  to  say  how  much  less  a  pair  of 
boots  or  shoes  would  sell  without,  than  with  the  trade-mark  upon  it? 
There  would  be  no  definite  measure  of  compensation  for  the  injury.  One 
who  deliberately  and  knowingly  uses  another's  trade-mark  commits  a 
palpable  and  unmitigated  fraud,  for  which  there  is  no  possible  excuse. 
He  seeks  to  avail  himself  of  the  good  reputation  of  another's  goods,  and 
puts  his  own  goods, — usually,  if  not  always,  of  an  inferior  quality, — upon 
the  market,  thereby  not  only  fraudulently  cutting,  ofl^  the  market  from 
the  party  who  has  by  years  of  labor,  and  at  great  expense,  established  a 
reputation  for  his  wares,  but  in  addition  to  this  injury  destroys  or  injures 
largely  that  reputation  which  is  the  foundation  of  the  owner's  business, 
by  selling  inferior  goods  under  his  trade-mark,  thereby  leading  the  world 
to  believe  that  the  inferior  goods  are  his.  To  adopt  as  the  measure  of 
compensation  ifor  such  injuries  the  difference  between  the  price  for  which 
the  spurious  goods  would  sell  without  the  trade-mark  and  for  which  they 
will  sell  with  it  imprinted  thereon  would  be  a  mockery  of  justice.  In 
my  judgment  the  infringer  should  at  least  account  for  the  entire  profits 
made  upon  the  goods  wrongfully  sold  with  the  trade-mark  impressed 
thereon.  And  this  is  the  rule  established,  after  mature  consideration,  in 
Graham  v.  Plaie,  40  Cal.  598;  Saioyer  v.  Kellogg,  9  Fed.  Rep.  601.  There 
may  also  be  damages  beyond  the  mere  profits  resulting  to  the  owner  of  the 
trade-mark  infringed,  which  he  may  recover.  See,  also.  Cod.  Trade- 
Marks,  §§  287,  246.  I  do  not  think  there  is  any  just  analogy  with  re- 
spect to  profits  and  damages  between  the  infringement  of  a  trade-mark 
and  a  patent  for  an  improvement  in  a  machine.  A  machine  may  em- 
brace inventions  for  half  a  dozen  improvements,  for  each  of  which  there  is 
a  patent  held  by  different  individuals.  One  machine  might  infringe  them 
all.  In  such  case,  each  would  be  entitled  to  recover  the  profits  attributa- 
ble to  his  own  invention,  and  not  the  profits  made  upon  the  machine  as 
an  entirety.  There  is  no  analogy  to  such  a  case  on  the  infringement  of 
a  trade-mark.  The  infringer  fraudulently  attaching  another  man's  prop- 
erty to  his  own  occasions  only  a  confusion  of  property  with  a  view  of 
taking  advantage  of  that  other's  property.  The  trade-mark  sells  the 
whole  article,  however  inferior  or  injurious  in  that  particular,  and  pre- 
vents the  sale  of  the  owner's  goods  of  equal  amount.  At  least  that  is  the 
fraudulent  purpose,  and  the  natural  tendency,  whether  always  accom- 
plished or  not;  and  the  injured  party  should  have  at  least  the  whole  profit 
resulting  from  the  wrongful  act,  and  such  I  understand  and  hold  the  rule 
to  be.  The  damage  may  be  much  more  arising  from  destroying  the  re- 
putation of  the  owner's  goods. 

Let  there  be  a  decree  for  the  complainant,  in  pursuance  of  the  prayer 
pf  the  bill.  Let  reference  be  made  to  the  master  to  ascertain  and  report 
the  amount  of  profits  and  damages. 
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TOMKINBON  V.  WiLLBTS  MaNUF'o  Co. 

(Cfireuit  Court,  8.  D.  Nwd  York.    March  96, 1888.) 

Patbntb  fob  Inventions— Damaqeb  for  Infkingembnt— Mbasurb. 

In  an  action  for  an  infringement  of  a  patent  on  a  peculiar  square-shaped 
dish,  the  measure  of  damages  is  not  the  ^ains  derived  by  defendant  from  the 
use,  manufacture,  and  sale  of  the  infringing  dishes,  but  is  only  the  difference 
between  the  profits  fairly  attributable  to  plaintiff's  design  which  defendant 
would  have  derived  from  the  adoption  of  plaintiff's  peculiar  variety  of  square- 
shaped  dish,  and  those  which  he  would  have  derived  from  the  sale  of  other 
non-infringing  square-shaped  dishes. 

In  Equity.     On  exceptions  to  master's  report. 

Bill  by  A.  S.  Tomkinson  against  the  Willets  Manufacturing  Com pany, 
for  the  infringement  of  a  patent.  Judgment  for  plaintiflf,  and  the  case 
now  comes  up  on  defendant's  exception  to  master's  report  assessing  the 
amount  of  damages. 

Erank  v.  Briesm^  for  complainant,  cited: 

Dobsony.  CarpetCo.,  114U.S.440»  5Sup.  Ct. Rep. 945;  Dohsanv.  Dormaih 
118  U.  S.  10,  6  Sup.  Ct.  Rep.  946;  Bates  v.  Railroad  Co.,  32  Fed.  Rep.  628; 
Hammacher  v.  Wilson,  Id.  796;  Piper  v.  BrotoUt  3  O.  G.  97 ;  Wooster  v.  Thorn- 
ton, 26  Fed.  Rep.  274;  Munson  v.  N'ew  York,  21  Blatchf.  342,  16  Fed.  Rep. 
560;  Nicholson  v.  Elizabeth,  6  O.  G.  764;  Emerson  v.  8imm,  3  O.  G.  293; 
Illinois  V.  Turrilh  12  O.  G.  709;  Knox  v.  JSilver,  14  O.  G.  897;  Mevs  v.  Con- 
over,  11  0.  G.  1111;  VtUcanite  Co.  y.  VanAnttoerp.  2  Ban.  &  A.  252;  AUm 
V.  Blunt,  1  Blatchf.  486. 

PhUo  Chase,  for  defendant,  cited: 

Dobson  V.  Carpet  Co,^  114  U.  S.  439,  5  Sup.  Ct.  Rep.  945;  Dobson  v.  Dor- 
man,  118  U.  S.  10,  6  Sup.  a.  Rep.  946;  SchUUnger  v.  Qunther,  15  Blatchf. 
310;  Garretson  v.  Clark,  Id.  70;  8cott  v.  Evans,  11  Fed.  Rep.  726;  Root  v. 
Lamb,  7  Fed.  Rep.  222. 

Lacombe,  J.  This  is  a  suit  in  equity  for  infringement,  founded  upon 
design  patent  No.  13,295,  granted  to  John  Slater^  assignor  to  Gildea  & 
Walker,  September  12,  1882,  for  a  design  for  a  vegetable  dish.  Upon 
final  hearing  before  Judge  Coxe,  it  appeared  that  in  a  precisely  similar 
suit  in  the  district  of  New  Jersey  between  the  same  parties  for  infringe- 
ment of  this  patent,  the  defendant  appeared  by  its  president,  and  con- 
sented to  a  decree;  whereupon,  before  the  commencement  of  the  present 
suit,  judgment  was  entered,  sustaining  the  patent.  Passing  upon  the 
effect  of  such  adjudication,  Judge  Coxe  says: 

''That  decree  was  pleaded  and  proved  in  this  action.  It  is  valid  and  bind- 
ing upon  the  rights  of  the  parties,  and  as  to  all  the  questions  determined  by 
it  is  res  judicata.  Unfortunately,  perhaps,  for  the  defendant,  the  court  is  not 
now  permitted  to  consider  the  defenses,  which,  by  the  defendant's  Qwn  action, 
are  thus  eliminated  from  the  case.  The  question  of  infringement  is  alone 
open  to  investigation.  «  «  «  i  am  constrained  to  say  that  the  defendant 
infringes*^'    Tofnkinson  v.  Mannfactv/ring  Co,,  .23  Fed.  Rep.  895. 

It  was  referred  to  a  master. to  take  account  of  the  gains  and  profits, 
and  assess  the  damages.     The  master  has  duly  feported  that  the  com* 
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plainant  is  entitled  to  recover  'Hhe  gains  and  advantages  derived  by  the 
defendant  from  the  use,  manufacture,  and  sale  of  the  infringing  dishes, 
in  the  sum  of  $1,853.29."  The  ca£le  now  comes  up  on  defendant's  ex* 
ceptions  to  the  master's  report. 

The  report  must  be  set  aside.  Even  if  a  method  of  comparison  such 
as  was  adopted  by  the  master  were  conceded  to  be  the  proper  way  in 
which  to  accomplish  the  result  sought  for, — and  that  question  is  not  now 
passed  upon, — he  has  not  selected  a  suitable  standard  of  comparison. 
In  order  to  ascertain  the  proJ5t  derived  from  the  use  of  complainant's 
model,  comparison  should  be  made,  not  with  goods  of  an  entirely  differ- 
ent model,  but  with  goods  of  the  most  similar  pattern,  which  defendant 
was  free  to  use.  What  makes,  or,  rather,  what  is  supposed  to  make, 
the  design  patentable?  The  circumstance  that  it  is  an  improvement 
upon  the  existing  state  of  the  art.  The  patent  covers  only  the  particu- 
lar advance  which  the  patent  has  made;  it  gives  the  patentee  no  rights  in 
what  was  common  property  before.  It  appears  that  complainant's  patent 
is  for  a  particular  model  of  square-shaped  dish, — for  the  shape  only,  not 
for  the  decoration.  Defendant  sold  a  number  of  infringing  square-shaped 
dishes,  called  "Doric."  It  also  sold  dishes  of  a  totally  diflferent  shape,— 
an  oval, — called  "Excelsior."  It  further  appeared  that  defendant  was 
free  to  use  other  square-shaped  dishes,  and  did  in  fact  make  a  non- 
infringing square-shaped  dish,  called  the  "Kedmont."  The  entire  profit 
on  the  "Doric"  dishes  over  cost  of  manufacture  could  no  doubt  be  found, 
but  to  that  entire  sum  the  plaintiff  is  not  entitled.  Dobson  v.  Carpet  Co,y 
114  U.  S.  440,  5  Sup.  Ct.  Rep.  945.  All  he  should  recover  is  the 
amount  of  such  profit,  which  is  fairly  attributable  to  his  design.  Nor 
is  that  amount  ascertained  even  by  finding  what  profit  the  defendant  se- 
cured by  making  and  selling  the  infringing  square  dishes,  instead  of 
oval  ones.  The  amount  of  that  profit  must  be  itself  subdivided  into  the 
sums  due  respectively  to  the  adoption  of  a  square-shaped  dish  generally, 
and  to  the  appropriation  of  plaintiff's  particular  variety  of  square^shaped 
dish.  To  the  latter  sum  he  is  entitled,  but  its  amount  is  certainly  not 
ascertained  by  comparing  the  sales  and  cost  of  the  infringing  dishes  with 
the  sales  find  cost  of  the  oval  dishes.  '  Non  con^at  but  what  defendant 
would  have  secured  90  per  cent,  of  its  "extra  profits,"  as  complainant 
calls  them,  by  sales  of  such  square  dishes  as  it  was  free  to  use.  If  so, 
the  plaintiff  would  be  entitled  only  to  the  remaining  10  per  cent,  as  profits 
resulting  from  pirating  his  peculiar  square  dish.  It  may  be  that  com- 
plainant may  find  it  difficult,  if  not  impossible,  to  prove  the  amount  of 
such  profit,  but  that  is  a  difficulty  inherent  in  the  particular  kind  of 
patent  which  he  holds.  One  who  by  some  lucky  chance  secures  a  pat- 
ent for  "the  mere  shadow  of  a  shade  of  an  idea"  should  not  be  disap- 
pointed if  the  grant,  even  though  uncontested,  subsequently  proves  of  no 
appreciable  pecuniary  value. 
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Seibert  Cylinder  Oil-Cup  Co.  p.  Manning  et  aL 

{Circuit  Court,  8.  D.  New  Fork.    March-26, 1«88.) 

Patents  for  Inventions — Agreements  for  Use — Breach  op  CovENANra. 

In  an  action  for  the  infringement  of  a  patent  it  appeared  that  the  defend- 
ants' licensors,  who  owned  a  similar  patent  to  the  one  in  dispute,  had  entered 
into  a  contract  with  plaintiff  wherein  it  was  a^eed  that  so  long  as  plaintiff 
should  perform  certain  covenants  and  said  licepsors  should  make  certain 
payments  to  plaintiff,  neither  party  was  to  sue  the  other  on  their  respective 
patents.  Held,  that  performance  of  plaintiff's  covenants  was  a  condition  pre- 
cedent to  the  payments,  and  the  plaintiff,  after  having  broken  the  contract,  . 
could  not  claim  the  failure  to  make  the  payments  as  an  abandonment  of  the 
contract,  so  as  to  authorize  a  suit  on  its  patent. 

In  Equity.  Hearing  upon  the  sufficiency  of  the  plea.  Action  by  the 
Seibert  Cylinder  Oil-Cup  Company  against  Henry  S,  Manning  6t  of.  For 
former  hearing  see  32  Fed.  Rep.  625, 

Thomas  Wra.  Clarke  and  Edmund  Wetmore,  for  complainant. 

C7.  A.  Kent  and  Prwncis  Forbes,  for  defendants. 

Lacombe,  J.  The  sole  point  arising  upon  this  hearing  is  as  to  the 
sufficiency  of  the  plea,  and  lies  within  a  narrow  compass.  Concededly, 
tlie  plaintiff  owns  a  patent,  which  is  infringed  by  certain  articles  made 
by  the  Detroit  Lubricator  Company,  and  sold  by  the  defendant.  The 
amended  bill,  besides  other  necessary  and  ordinary  averments  showing 
title  and  acts  of  infringement,  sets  out,  in  anticipation  of  the  defense, 
that— 

^' The  defendants  sell  lubricators  manufactured  by  the  Detroit  Lubricator 
Company,  which  sale  constitutes  the  infringement  herein  complained  of;  and 
the  said  defendants  pretend  that  they  have  a  right  to  sell  the  same  without 
suit  by,  or  other  molestation  from,  the  complainant,  because  on  or  about  the 
1st  day  of  December,  1888,  this  complainant  and  the  said  Detroit  Lubricator 
Company  made  an  agreement  in  writing  whereby,  among  other  things.  It  was 
covenanted  that,  <  so  long  as  the  covenants  and  agreements  to  be  observed  and 
performed  by  the  parties  respectively  are  observed  and  performed,  each  par^y 
agrees  not  to  sue,  or  directly  or  indirectly  authorize  to  be  sued,  the  other  party, 
its  agents  or  vendees,  under  any  of  the  letters  patent  now  or  hereafter  owned 
by  it.'  And  the  said  defendants  pi-etend  that  agreement  is  still  in  force;  but 
these  complainants  aver  that  said  agreement  has  long  since,  and  prior  to  the 
commencement  of  this  suit,  and  prior  to  the  acts  of  infringement  herein  com* 
plained  of,  been  rescinded,  and  that  said  rescission  was  caused  by  the  wrong* 
f ul  acts  and  default  of  the  said  Detroit  Lubricator  Company,  because  said 
company  was  obliged  by- the  terms  of  said  agreement  to  make  certain  returns, 
and  pay  certain  royalties  to  the  complainant  herein  monthly,  which  the  said 
Detroit  Lubricator  Company  wrongfully  refused  to  do;  and  for  such  neglect 
and  refusal,  and  because  of  the  repudiation  by  the  said  Detroit  Lubricator 
Company  of  the  covenants  and  agreements  by  it  to  be  performed  under  said 
contract,  the  complainant  herein  elected  to  rescind  the  same,  and  the  same 
was  rescinded  by  the  acts  and  defaults  of  the  said  Detroit  Lubricator  Com- 
pany, and  the  act  of  the  complainant.  That  at  the  time  when  the  lubricators 
referred  to  herein,  and  containing  the  Invention  set  forth  and  described  In  the 
said  letters  patent  hereinbefore  mentioned,  were  sold,  and  the  acta  herein 
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complained  of  were  committed,  the  said  cbntract  of  the  let  df  December,  1883, 
with  the  Detroit  Lubricator  Company  was  abrogated  and  annulled*  and  the 
defendants  derived  no  rights  thereunder." 

The  plea  sets  out  the  agreement  in  full,  and  the  circumstances  pre- 
ceding and  attending  its  execution.     It  then  proceeds  as  follows: 

''And  defendants  f  urtjier  aver,  on  information  and  belief,  that  said  Detroit 
Lubricator  Company  did  perform  the  coyenants  in  said  agreement  of  settle* 
ment  by  it  to  be  performed,  and  so  continued  to  do,  and  to  pay  large  sums  of 
money  under  said  agreement;  but,  as  it  had  a  right  to  do,  it  ceased  to  make 
certain  payments  when  it  learned  that  complainant  had  a  long  time  before 
violated  its  covenants  in  said  agreement  not  to  authorize  the  use,  except  as  in 
said  agreement  provided,  of  said  N.  Seibert  patents  outside  of  the  New  En- 
gland states,  *  *  *  and  by  imitating  the  shapes  and  styles  of  said  De- 
troit Company's  lubricators,  contrary  to  the  covenants  of  complainants:  and 
otherwise  in  divers  ways  complainant  tried  to  injure  and  damage,  and  did 
and  still  does  greatly  damage  and  injure,  said  Detroit  Company,  contrary  to 
said  agreement,  whereby  the  business  of  said  Detroit  Company  was  and  is 
greatly  damaged,  and  its  profits  greatly  reduced,  and  said  damage  and  loss  by 
reason  thereof  do  still  continue.  And  the  defendants  aver  that  said  agree- 
ment of  settlement  between  said  parties  is  still  in  force,  and  they  <leny  that 
the  same  has  been  rescinded  or  canceled  by  complainant,  or  that  complainant 
had  a  right  so  to  rescind  or  cancel  the  same,  or  that  the  same  was  ever  re- 
scinded or  repudiated  by  said  Detroit  Company.  Therefore  these  defendants 
aver  and  plead  the  same,  and  demand  judgment,"  etc. 

Upon  the  amended  bill  and  plea«  which  now  contain  the  full  agree- 
ment, it  appears  that  by  and  under  such  agreement  the  Detroit  Com- 
pany, and  defendant  as  its  vendee,  possessed  a  perfect  defense  to  suits 
for  infringement.  The  only  question  to  be  determined  now  is  whether 
the  facts  admitted  by  the  plea,  and  by  setting  down  the  same  for  argu- 
ment, have  destroyed  this  defense.  The  complainant's  reliance  is  upon 
the  fact  that  the  Detroit  Lubricator  Company  wrongfully  refused  to  make 
certain  monthly  returns,  and  to  pay  certain  royalties  to  the  complainant 
monthly,  for  which  neglect  and  refusal  complainant  elected  to  rescind 
the  contract.  The  only  provisions  of  the  contract  requiring  the  lubri- 
cator company  to  make  returns  and  pay  royalties  are  these: 

"  (10)  *  *  *  The  said  Detroit  Company  agrees,  so  long  as  the  covenants 
and  agreements  to  be  performed  by  said  Seibert  Company  are  performed  by 
it,  and  so  long  as  this  agreement  remains  in  force,  to  report  to  the  treasurer 
of  said  Seibert  Company  in  Boston,  at  the  end  of  each  and  every  month,  the 
full  number  of  lubricators  [except  certain  specified  kinds]  made  and  sold  by 
it  during  the  month  next  preceding,"  etc.  ''(11)  And  said  Detroit  Company 
agrees  that  it  will  at  the  same  time  ♦  «  «  remit  *  *  *  a  sum  equal 
to,"  etc. 

Further,  by  the  fifteenth  clause  the  Detroit  Cbmpany  guarantied  that 
these  payments  should  be  at  least  $200  monthly.  Of  this  covenant  to 
make  returns  and  payments  it  is  to  be  noted  that  it  is  conditional  only. 
"So  long  as  the  covenants  and  agreements  to  be  performed  by  said  Sei- 
bert Company  are  performed  by  it,  and  so  long  as  this  agreement  remains 
in  force,"  is  the  phrase  used  to  qualify  its  provisions.  Compliance  by 
the  Seibert  Company  with  its  obligations  is  a  condition  precedent  to  the 
return  and  payment.     It  will  not  be  contended  that,  if  the  covenant 
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provided  that  xetuni  and  payment  eihould  be  made  each  month  upon  the 
filing  by  the  president  of  the  Seibert  Company  of  an  affidavit  setting 
forth  that  it  had  kept  the  contract,  there  would  be  any  default  on  the 
part  of  the  Detroit  Company  in  delaying  or  refusing  payment  till  such 
affidavit  were  first  filed.  There  is  no  material  distinction  between  such 
a  covenant  and  the  one  at  bar.  If  non-performance  by  the  payee  is 
shown,  the  payor  is  not  in  default  for  not  mating  its  return.  Upon 
such  a  breach  the  Detroit  Company  might  either  rescind  the  contract,  or 
decline  to  make  its  return.  The  defendant  by  its  plea  avers  that  the 
Seibert  Company  failed  to  perform  its  covenants  and  agreements  in  two- 
particulars:  Hrst,  that  it  authorized  the  use  of  the  N.  Seibert  patents 
outside  of  the  New  England  states,  which  is  in  express  violation  of  the 
seventeenth  clause  of  the  agreement;  and,  second^  that  it  imitated  the 
shapes  and  styles  of  the  Detroit  Company's  lubricators,  in  violation  of 
the  seventh  clause.  The  covenant  of  the  Detroit  Company  to  return 
and  pay  was  at  least  suspended  while  the  contract  was  thus  broken  by  the 
Seibert  Company;  and  its  failure  to  make  returns  and  pay  royalties,  un- 
der those  circumstances,  would  not  be  such  a  failure  "to  observe  and 
perform  its  covenants  and  agreements" — to  use  the  language  of  the  sixth 
clause,  on  which  complainant  relies — ^as  would  authorize  the  latter  to 
sue  "under  any  of  the  letters  patent     *     *    *     owned  by  it." 

So  far  the  plea  has  been  considered  as  distinctly  averring  breaches  of 
covenant  by  the  Seibert  Company.  Upon  the  argument  stress  was  laid 
by  complainant's  counsel  upon  the  language  used,  (g.  <;.  supra,)  and  par- 
ticularly upon  the  word  "learned."  This,  it  was  contended,  is  merely 
equivalent  to  an  allegation  that  at  the  time  it  ceased  to  make  payments,, 
the  Detroit  Company  was  informed  that  the  complainant  had  violated 
its  covenants,  and  believed  the  information.  Strictly  construed,  the 
word  "learned"  perhaps  means  more  than  this,  but  in  ordinary  speech 
it  does  not  necessarily  import  that  degree  of  certainty  which  is  implied 
in  the  assertion  of  a  fact.  The  plea  in  its  present  form  is  insufficient,  as 
not  distinctly  averring  the  breaches  upon  which  defendant  relies  to  ex- 
cuse the  failure  of  the  Detroit  Company  to  make  returns.  As  the  only 
valid  objection  to  its  sufficiency,  however,  is  the  technical  verbal  objec- 
tion last  above  indicated,  defendant  may  amend  the  same  within  such 
reasonable  time  as  may  be  fixed  on  the  settlement  of  the  order.  As  to 
the  question  of  jurisdiction,  I  fail  to  see  that  the  plea  has  materially 
changed  the  situation  since  that  point  was  considered  by  Judge  Wal- 
lace, (82  Fed.  Bep.  625,)  and  shall  therefore  accept  his  decision  as  the 
law  of  this  case. 
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MuNDY  r.  LiDGERwooD  Manuf'o  C3o. 

lOireuit  Court,  8.  D.  New  York.    March  87, 1888.) 

1.  Patents  fob  Iittbntiohs— Combinations— Usa  of  Diffbrbnt  ELBMBim. 
Under  the  rulinff  in.20  Fed.  Rep.  114,  Icker'B  patent  No.  0,239,  for  an  improve- 
ment in  friction  orumB  for  pile-drivers  was  confined  to  the  peculiar  elements 
of  the  combination  therein  described,  one  of  which  was  a  cross-grained  fric- 
tion surface;  and  the  use  by  a  defendant,  against  whom  an  injunction  had 
been  issued  restraining  the  use  of  the  patented  device,  of  a  drum  having  a 
sidewise  friction  surface,  is  not  a  violation  of  the  injunction. 

9L   SAHB-^InJUHCTION  —  ViOLATIOlf    BT    OABBUIfiSNBSS  ^  FaILUBB    TO    NOTirT 

Agent. 

The  carelessness  of  a  defendant,  against  whom  an  injunction  has  been  ob- 
tained res  raining  him  from  using  a  patented  device,  in  omitting  to  notify  his 
agent  of  such  injunction  and  its  effects,  will  render  him  liable  for  a  technical 
contempt  for  sales  of  the  patented  articles  by  such  agent  after  the  injunction 
had  been  obtained. 

In  Equity.     On  motion  for  sequestration,  and  attachment  for  viola- 
tion of  an  injunction. 
Frederick  H.  Betts  and  Ernest  0.  Wehb^  for  complainant. 
Edward  N.  Dickeraon  and  Livingston  Giffardy  for  defendant. 

IiAcoMBBy  J.  This  is  an  application  for  sequestration  against  the  de- 
fendant, and  attachment  against  its  officers  for  violation  of  an  injunc- 
tion. The  decree  enjoining  defendant  was  made  by  Judge  Wheeler 
upon  the  pleadings,  proceedings,  and  proofs,  May  5, 1884,  and  was  duly 
served  upon  defendant.  The  grounds  of  decision  are  set  forth  in  the 
opinion  reported  in  20  Fed.  Rep.  114*  The  patent  is  for  an  improve- 
ment in  friction  drums  (windlasses)  for  pile-drivers  and  hoisting  ma- 
chines. It  is  daimed  that  the  defendant  has  violated  the  injunction  in 
three  ways — i^rs£,  by  selling  through  one  of  its  agents  or  consignees 
two  machines  with  drums  precisely  like  those  which  were  hdd  by 
Judge  Wheeler  to  infringe  the  patent;  second,  through  the  furnish- 
ing by  such  agent  or  consignee  of  springs  for  the  use  of  purchasers  of  its 
old  machines,  which  had  been  sold  without  the  springs,  and  which  con- 
cededly  did  not  infringe  unless  the  springs  were  inserted;  third ^  by  mak- 
ing and  selling  friction  drums  of  a  new  model,  the  variations  from  the 
old  model  being,  as  complainant  contends,  colorable  only. 

The  last  of  these  propositions  will  be  first  considered.  Both  sides 
concede  that,  for  the  purposes  of  this  motion,  the  construction  put  upon 
the  patent  hy  Judge  Wheeler  is  to  be  taken  as  final.  That  construo- 
tion,  however,  must  be  itself  construed,  and  the  parties  not  being  in  ac- 
cord on  this  point,  the  former  opinion  must  be  analyzed  in  order  to  de- 
termine precisely  what  the  injunction  forbade  to  the  defendant.  The 
record  and  the  arguments  upon  which  Judge  Wheeler's  decision  was 
predicated  (and  which  are  presented  pn  this  .motion)  show  that  it  lies 
within  the  extreme  boiler  land  of  the  doctrine  which  finds  inventive  fac* 
•ulty  in  mere  mechanical  recombinations  of  devices  old,  weU  known,  and 
.already  otherwise  ^combined*    The  opinion  must,  therefore,  be  strictly 
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construed;  every  element  of  the  combination  which,  by  express  language 
or  fair  intendment  is  enumerated  by  the  court  as- entering  into  the  new 
combination,  must  be  taken  as  essential.  The  ingredients  of  the  combi- 
nation whose  patentability  the  court  sustained  will  be  found  recited  in 
the  following  excerpt  irom  its  opinion: 

"The  orator  accomplished  this  by  providing  a  conical  projection  on  the  side 
of  the  gear-wheel  next  to  the  drum,  of  nearly  the  same  diameter,  made  of 
wedge-shaped  pieces  of  wood,  with  the  broad  ends  outward  forming  a  taper- 
ing friction  surface  on  the  ends  of  the  wood»  and  a  circular  flange  projecting 
from  the  circumference  of  the  drum,  loose  on  the  same  shi^,  to  fit  tightly 
over  the  friction  surface  on  the  wheel  when  pressed  towards  it;  and  a  spring 
coiled  about  the  shaft  between  the  wheel  and  the  drum,  to  separate  the  sur- 
faces. The  specification  mentions  a  shell  or  llange  on  the  side  of  the  gear- 
wheel supporting  the  wood,  and  describes  mechanism  for  pressing  the  drum 
towards  the  wheel,  and  bringing  the  surfaces  together.  The  claim  is  for  a 
combination  of  the  drum,  loose,  and  the  gear-wheel  having  the  friction  cone 
and  side  flange  to  support  it  and  spring  to  repel  it,  fast  upon  the  shaft,  for 
this  purpose." 

The  phrase  here  used,  viz.,  "forming  a  •  *  *  friction  surface  on 
the  ends  of  the  wood,"  clearly  imports  that  the  friction  surface  intersects 
the  grain  of  the  wood.  Grammatically  it  can  hardly  mean  anything 
else.  All  doubt,  however,  as  to  its  meaning  is  resolved  by  a  considera- 
tion of  other  parts  of  the  opinion.  Thus  the  court  says:  "Friction  sur- 
faces, one  of  metaland  the  other  of  the  ends  of  wood,  ♦  *  *  were 
old  and  well  known."  "Letters  patent  were  granted  to  Knowlson  for 
improvements  *  *  *  presenting  friction  surfaces  composed  of  the 
ends  of  the  wood  of  each  piece."  This  language  plainly  indicates  what 
the  learned  judge  understood  by  the  expression,  "on  the  ends  of  the 
wood."  The  complainant  insists  that  the  Knowlson  patent  does  not  in 
fact  say  anything  about  a  cross-grain  friction.  That  patent,  however, 
did  in  fact  describe  the  sections  of  wood  of  which  its  friction  surface  was 
composed  in  language  not  inconsistent  with  a  transverse  engagement,  and 
an  examination  of  Fig.  8  therein  shows  that  in  no  other  way  could  there 
be  any  pretense  of  the  improvement  in  durability  asserted  in  the  third 
paragraph.  The  question  here,  however,  is  not  what  the  Knowlson  pat- 
ent says,  but  what  Judge  Wheeler  underatood  it  to  say.  An  examina- 
tion of  the  testimony  and  arguments  which  were  before  him  can  leave 
no  doubt  that  he  understood  that  the  Elnowlson  patent  covered  a  friction 
surface  across  the  grain  of  the  wood,  as  shown  in  the  very  model,  which 
was  before' him,  and  has  been  presented  here  and  that,  in  his  enumera- 
tion of  the  ingredients  of  complainant's  combination,  he  intended  by  the 
use  of  the  phrase  "on  the  ends  of  the  wood"  to  designate  a  cross-grain 
friction  surface.  In  the  new  model  drums  of  the  defendant  the  grain  of 
the  wood  is  not  presented  endwise  to  the  wear,  but  sidewise,  and  thus 
one  ingredient  of  the  combination,  which,  as  a  combination  only,  waa 
held  to  be  patentable,  is  omitted.  The  defendants  also  insist  that  they 
now  use  a  V  friction  instead  of  a  cone  friction,  and  thus  dispense  with 
another  ingredient  of  complainant's  combination.  Upon  thid  point  there 
is  a  conflict  of  testimony .    The  friction  surface  is  undoubtedly  Y-obaped; 
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but  complainant  insists  that  one  side  of  it  is  a  dummy,  which  does  not 
engage  with  the  flange,  and  that  thus  the  engiaging  surface  is  in  fact  a 
cone.  Upon  all  the  evidence  I  am  of  the  opinion  that  the  complainant 
has  not  established  his  contention  by  a  fair  preponderance  of  proof.  In 
view  of  the  disadvantage,  however,  under  which  the  moving  party  la- 
bors in  motions  of  this  kind,  I  should  send  it  to  a  master  to  take  further 
testimony  on  this  point,  were  I  not  satia&ed  that  a  cross-grain  engage- 
ment must,  upon  every  application  made  at  the  foot  of  Judge  Wheel- 
er's decree,  be  taken  as  an  essential  element  of  the  patented  combina- 
tion. Nor  is  this  conclusion  modified  by  a  careful  examination  of  Judge 
Nixon's  opinion  in  Mundy  v.  Kendall,  23  Fed.  Rep.  591.  The  learnt 
judge  in  that  case  only  indicates  what  upon  the  affidavits  before  him  he 
understands  to  be  the  extent  of  Judge  Wheeler's  decision.  If  the  reo- , 
ord  which  is  presented  here  had  been  laid  before  Judge  Nlxon,  he  would 
no  doubt  have  adopted  the  same  construction  as  that  indicated  mpra. 
As  to  the  allied  infringement  arising  from  the  furnishing  by  Mr. 
Wormer  of  St.  Louis  of  two  springs  to  be  used  in  old  model  machines 
sold  without  them,  I  do  not  think  his  relations  to  the  defendant  are  such 
as  to  warrant  punishing  it  for  his  act,  in  the  absence  of  any  evidence 
from  which  acquiescence  in  such  act  can  be  inferred.  As  to  his  sale  of 
the  two  old  infringing  machines,  however,  the  defendant  has  not  shown 
the  same  care  in  notifying  him  of  the  injunction,  and  its  effect,  that  it 
used  in  the  case  of  its  goods  on  sale  in  Boston,  Philadelphia,  etc.  This 
carelessness  has  caused  a  violation  of  the  injunction,  constituting  a  tech- 
nical contempt.  A  fine  of  three  times  the  royalty  which  complainant 
charges,  in  analogy  to  the  provisions  of  the  law  as  to  damages,  would 
seem  an  appropriate  penalty  therefor,  but  the  exact  amount  may  be  de- 
termined upon  settlement  of  the  order. 


The  Atlas.^ 

The  Lizzib  Wn-soN. 

Chadwick  et  al.  v.  Atlas  S.  S.  Co. 

(Diitrici  Court,  E.  D.  New  York.    March  7, 1888.) 

G0LX<Z8TOK--STBAlf  AHD  SAIL— FArLtJBB  TO  KBBF  PbOPBB  LOOKOTTT. 

The  8team*Bhip  A.  was  bound  down  the  Atlantic  coast  on  a  comparatfyely 
clear  night,  when,  some  50  miles  south  of  Barnegat,  she  collided  with  the 
schooner  L.  W.  For  the  damage  the  steamer  was  libeled,  and^et  up  in  defense 
an  alleged  change  of  course  on  the  part  of  the  schooner,  averring  that  the 
first  light  of  the  schooner  seen  by  her  was  the  green  light  over  her  starboard 
bow,  whereupon  her  wheel  was  starboarded;  that  the  light  afterwards  changed 
to  red.  on  which  the  steamer's  wheel  was  ported,  but  too  late  to  avoid  the 
coUision.    The  schooner  swore  that  her  course  was  not  changed*    From  the 

>  Reported  by^^ward  G.  Benedict,  Esq.,  o£  the  New  York  bar. 


Digitized  by 


Google 


8i4  FfiD£BAL  BEPOBTBB. 

evidence  It  appeared  either  that  the  light  seen  bj  the  steamer  was  the  light 
of  some  other  vessel  than  the  L.  W.,  or  else  that  tno  schooner  was  never  seen 
by  those  on  the  steamer  until  they  were  upon  her.  Meld,  that  the  collisiou 
was  due  to  want  of  proper  lookout  on  the  steamer. 

In  Admiralty.     libel  for  damage. 

Goodriehy  Deady  &  Ooodrich,  for  libelant. 

Oary&  Whitridge  and  OeorgeA,  Blacky  for  daimantfl. 

Benedict,  J,  This  is  an  action  to  recover  damages  for  a  collision 
which  occurred  on  the  high  seas  about  50  miles  south  of  Bamegat,  on 
the  18th  of  August,  1887,  between  the  steam-ship  Atlas  and  the  schooner 
Lizzie  Wilson.  The  decision  of  the  case  is,  by  the  pleadings,  made  to 
'  turn  upon  the  question  whether  the  schooner  changed  her  course,  and 
threw  herself  under  the  bows  of  the  steamer.  The  steam-ship  at  the 
time -was  bound  down  the  coast,  and  the  schooner  np  the  coast.  There 
was  ar  fresh  breeze, — the  schooner  sailing  from  eight  to  ten  knots  an  hour, 
and  the  steam-ship  about  the  same.  The  night  was  thick,  but  not  so 
thick  as  to  prevent  vessels'  lights  being  seen  at  a  considerable  distance. 
The  master  of  the  steamer  says  a  green  light  could  be  seen  at  the  distance 
of  a  mile.  According  to  the  testimony  of  the  men  from  the  schooner 
the  steamer's  lights  were  seen  two  miles  away.  I  cannot  find  upon  the 
evidence  that  there  was  any  difficulty  on  the  part  of  the  steamer  in  see- 
ing the  schooner  in  time  to  avoid  her.  The  steamer  asserts  that  the 
schooner  changed  her  course,  and  in  support  of  her  assertion  produced 
witnesses  from  the  steamer  who  testify  that  as  the  vessels  approached 
each  other  the  schooner  displayed  to  the  steamer  first  her  green  light, 
which  was  seen  over  the  steamer's  starboard  bow, — and  the  steamer's  wheel 
starboarded;  that  afterwards  the  schooner  showed  her  red  light,  and  the 
steamer's  wheel  was  at  once  ported,  but  too  late  to  avoid  the  schooner, 
then  crossing  the  steamer's  bows.  From  the  schooner  there  is  positive 
testimony  that  the  steamer  was  seen  on  the  schooner's  port  bow;  that  the 
schooner  held  her  course;  that  when  the  steamer  was  near  the  schooner 
she  suddenly  starboarded,  and  came  across  the  schooner's  course,  and 
so  ran  her  down.  At  the  argument  it  was  conceded  on  both  sides  that 
it  was  impossible  to  reconcile  the  testimony  given  by  the  respective  par- 
ties, and  this  is  true  in  regard  to  some  of  the  testimony.  It  seems  to  me, 
however,  not  wholly  impossible  to  reconcile  much  of  the  testimony  by 
supposing  that  the  green  light  said  to  have  been  seen  by  the  chief  offi- 
cer of  the  steamer  was  not  a  light  of  the  Lizzie  Wilson,  but  of  some  other 
vessel. 

As  already  stated,  the  assertion  that  the  schooner  changed  her  course 
is  sought  to  be  proved  by  testimony  from  the  steamer  tending  to  show 
that  the  schooner  as  she  approached  displayed  to  the  steamer  first  her 
green  light,  and  afterwards  her  red  light.  If  it  be  supposed  that  the 
green  light  which  the  chief  officer  of  the  steamer  says  he  saw  off  his  star- 
board bow  was  not  a  light. on  the  Lizzi,e  Wilson,  but  the  light  of  some 
other  vessel  at  the  same  time  bound  up  the  coast,  on  a  course  to  west- 
ward of  the  course  of  the  Lizzie  Wilson;  that  the  attention  of  those  On 
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the  steamer  was  fastened  od  this  light,  so  that,  although  the  red  light  of 
the  Lizzie  Wilson  was  visible  on  the  port  bow,  it  was  not  seen  until  the 
steamer  starboarded  to  give  more  room  to  the  green  light  on  the  star- 
board bow, — the  conflict  of  testimony  is  easily  understood.  This  sug- 
gestion is  not  without  some  support  in  the  testimony.  For  instance, 
the  wheelsman  says  that  before  the  order  "hard  a-port,"and  after  his  wheel 
was  hard  a-starboarded,  he  looked  out  of  his  window,  and  saw  a  green 
light  about  two  points  on  the  starboard  bow,  and  a  ship's  length  away. 
But  before  this,  the  master  of  the  steamer, — who  jumped  from  his  room 
to  the  bridge  while  the  wheel  was  being  starboarded, — when  he  reached 
the  bridge,  and  while  his  vessel  was  swinging  to  the  east,  under  a  hard 
a-starboard  wheel,  saw  the  red  light  of  the  Lizzie  Wilson,  and  she  was 
near  enough  to  allow  her  sails  to  be  seen.  If  this  be  correct,  the  green 
light  which  the  wheelsman  saw  after  the  helm  was  hard  arstarboarded 
could  not  have  been  on  the  Lizzie  Wilson,  but  must  have  been  on  an- 
other vessel  coming  up  to  the  westward  of  the  Lizzie  Wilson.  But  this 
supposition,  if  adopted,  condemns  the  steamer  for  not  seeing  the  Lizzie 
Wilson  in  time  to  avoid  her.  If  the  suggestion  be  not  adopted,  then  the 
case  resolves  itself  into  a  question  of  credibility,  and  in  this  aspect  the 
weight  of  the  evidence  appears  to  be  in  favor  of  the  schooner.  I  am  not 
able  to  find  from  the  evidence  the  fact  to  be  that  the  Lizzie  Wilson  was 
at  any  time  displaying  her  green  light  to  the  steamer,  or  that  the  Lizzie 
Wilson,  in  presence  of  a  steamer  known  to  be  approaching,  without  rea- 
son suddenly  threw  herself  under  the  steamer's  bows,  at  the  risk  of  total 
destruction.  The  testimony  from  the  steamer  affords  good  ground  for 
the  belief  that  no  one  on  the  steamer  saw  the  Lizzie  Wilson  until. they 
were  upon  her,  and  that  the  cause  of  the  collision  was  failure  to  keep  a 
proper  lookout.  This  plainly  appears  in  the  testimony  of  the  witness 
Rube,  who  was  on  the  steamer's  bridge.  This  witness  says  that  he  was 
the  first  on  the  steamer  to  know  of  the  presence  of  the  approaching  ves- 
sel; that  he  saw  first  the  schooner's  sails,  then  her  green  light,  and  that 
a  collision  was  imminent  before  any  order  was  given  on  board  the  steamer. 
If  this  statement  be  true,  no  testimony  from  the  steamer  respecting  the 
change  of  the  light  from  green  to  red  would  be  of  any  value  to  show  that 
the  cause  of  the  collision  was  a  change  of  course  on  the  part  of  the 
schooner,  for  whatever  was  seen  from  the  steamer  was  seen  after  the  col- 
lision was  inevitable.  My  conclusion  therefore  is  that  the  steamer  has 
failed  to  show  that  the  cause  of  the  collision  was  a  change  of  course  on 
the  part  of  the  schooner,  and  that,  on  the  contrary,  the  witnesses  from 
the  steamer  themselves  prove  that  the  cause  of  the  collision  was  want  of 
proper  lookout  on  the  steamer. 

Let  a  decree  be  entered  in  favor  of  the  libelantSi  with  a  reference  to 
ascertain  the  damages. 
v.84F.no.7— 86 
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JThb  Britannia,* 

The  Beaconbfield. 

Cleugh  v.  The  Britannia. 

La  Compagnie  Fbancaise  X  Vapeub  t?.  The  Beaconsfield. 

Cotton  t;.  The  Britannia  and  The  Beaconsfield. 

(DUtrict  Ctoiirf,  8.  D.  New  York,    March  21. 1888.) 

1.  Collision— Between  Steameks— Crossing  Steamers— Thwarting  Maneu- 

vers. 

A  crossing  steamer,  required  by  old  rale  18  to  keep  out  of  the  way  of  au- 
other  vessel  is  bound  at  her  peril  to  take  into  account  all  the  circumstances, 
including  both  the  speed  ana  heading  of  the  other.  The  latter  has  no  right 
to  thwart  the  former's  maneuvers.  A  vessel's  stopping  is  not  "keeping  her 
course, "  but  is  a  violation  of  rule  28,  and  a  fault,  specially  so  after  an  agree- 
ment by  signals,  unless  its  necessity  in  order  to  avoid  collision  is  reasonably 
certain.  Till  then  the  privileged  vessel  must  rely  on  the  other's  performing 
her  duty,  and  the  burden  of  proving  the  necessity  is  on  the  former.  Mere 
doubt  and  apprehension  are  not  sufficient  to  Justify  a  departure  from  the 
rules  by  the  adoption  of  a  thwarting  maneuver. 

2.  Same— Privileged  Vessel— Change  op  Course— Signals. 

Rule  22,  in  requiring  the  privileged  vessel  "to  keep  her  course,"  is  not  de- 
signed to  confer  a  favor  or  privilege,  but  to  impose  an  obligation  in  order  to 
enable  the  other  vessel  with  certainty  to  keep  out  of  the  way.  After  the 
other's  intention  is  known,  or,  an  agreement  by  signals  had,  the  former  is 
bound  upon  any  change  thought  necessary,  to  give  notice  of  her  intention  by 
any  available  signals,  either  danger  signals,  under  supervising  inspectors'  rule 
8.  or  the  short  blasts  provided  Tby  new  article  19,  when  these  would  be  cer- 
tainly understood. 
8.  Same— State  Statutes— Oh  Wroko  Side  op  Channel— Proximate  Cause. 

Where  the  statutes  require  vessels  to  keep  on  the  right-hand  side  of  the 
river  channel,  a  colliding  vessel  will  not  be  held  in  fault  merely  because  she 
was  in  the  wrong  part  of  the  river,  if  there  was.  nevertheless,  ample  time  and 
space  to  avoid  collision.  Bad  navigation  it  then  deemed  the  only  proximate 
cause.  But  in  case  of  an  unexpected  crossing  from  the  right  to  the  wrong 
side  of  the  river,  which  causes  embarrassment  to  the  other,  or  such  reason- 
able apprehension  of  collision  as  leads  to  erroneous  orders  by  the  other  ves- 
sel, whereby  a  collision  is  produced,  the  former's  disobedience  of  the  statute 
should  be  deemed  a  contributing  and  proximate  cause,  which  renders  her 
liable. 
4.  Same— Kegligekce. 

The  Beaconsfield,  going  out  of  the  East  river,  oame  in  collision  off  pier  1, 
in  the  northerly  third  of  the  channel,  with  the  Britannia,  which  was  turning 
up  the  East  river.  They  exchanged  signals  of  one  whistle  when  two-thirds  of 
a  mile  apart,  and  when  the  Britannia  was  just  past  Governor's  island.  Both 
understood  that  they  were  to  pass  port  to  port.  The  latter  had  to  malice  a 
swing  of  about  6  points  to  starboard.  Owing  to  the  ebb  tide  and  the  high  west 
wind,  her  swing  to  starboard  during  the  first  minute  and  a  half  was  much  de- 
layed, whereupon  the  Beaconsfield,  uncertain  as  to  the  other's  eventual  course, 
reversed  when  1,600  feet  distant,  and  came  to  a  stop  in  the  water  without 
giving  any  signal  to  indicate  her  change  of  intent.  The  helm  of  the  Britan- 
nia was  all  the  time  hard  a-port,  and  she  would  have  gone  clear  had  the  Bea- 
consfield kept  on.    Her  swing  to  starboard  was  perceived  directly  after  the 

1  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar* 
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Beaconsfleld  reversed.  As  soon  as  the  latter's  stop  was  perceived,  about  000 
feet  distant,  the  Britannia  reversed  full  speed  but  too  late  to  avoid  collision. 
ffeld,  that  the  Beaconsfleld  was  in  fault  (1)  for  not  keeping  her  course,  but 
stopping  without  apparent  necessity;  (2)  for  giving  no  signal  of  her  change 
of  intention;  (8)  for  not  pursuing  any  firm  or  consistent  course;  (4)  for  lying 
still  and  doing  nothing  to  avoid  collision,  for  a  minute  and  a  hall  after  she 
had  stopped  and  the  real  danger  was  evident. 
5.  Bahb. 

Held,  further,  that  the  Britannia  was  in  fault  for  coming  within  100  yards 
of  Governor's  island,  instead  of  going  further  to  the  westward,  and  for  not 
shaping  her  course  so  as  to  make  her  turn  within  the  right-hand  side  of  mid- 
channel,  where  the  state  statutes  required  her  to  go.^ 

in  Admiralty.     CroBS-libels  for  damages. 

Cross-suits  by  the  respective  owners  of  the  steam-ships  Britannia  and 
Beaconsfield  to  recover  damages  occasioned  to  the  vessels  by  reason  of 
collision.  The  third  suit,  that  of  Cotton,  was  brought  by  the  owner  of 
the  cargo  on  board  of  the  Beaconsfield,  which  vessel  was  sank  by  the 
collision,  against  the  Britannia  alone,  the  Beaconsfield  being  made  a 
party  defendant  by  petition  of  the  Britannia,  under  the  fifty-ninth  ad- 
miralty rule  of  the  supreme  court. 

Geo.  A.  Blacky  for  Cleugh  and  the  Beaconsfield. 

Sidney  Chuhb^  for  Cotton. 

/2.  D.  Benedict,  for  the  Britannia, 

Brown,  J.  On  the  19th  of  November,  1886,  between  9  and  10  o'clock 
in  the  forenoon,  as  the  English  steam-ship  Beaconsfield,  outward  bound 
from  Dow's  Stores,  Brooklyn;  was  going  out  of  the  East  river,  she  came 
in  collision  off  pier  1,  with  the  French  steam-ship  Britannia,  bound  up 
the  East  rirer.  The  Beaconsfield  was  270  feet  long,  her  gross  tonnage 
1,736  tons,  and  draft  21i  feet.  The  Britannia  was  337  feet  long,  her 
gross  tonnage  2,442  tons,  and  draft  17  feet.  The  collision  was  at  an 
angle  of  from  five  to  seven  points.  The  stem  of  the  Britannia  struck  the 
port  side  of  the  Beaconsfield,  a  little  aft  of  amid-ships,  and  penetrated 
about  five  feet,  doing  damages  to  both  ships  and  cargo,  amounting  as 
alleged  to  $115,000. 

The  first  two  suits  are  cross-libels  brought  by  the  owners  of  the  steam- 
ships to  recover  their  respective  damages,  each  alleging  that  the  other 
was  wholly  in  fault.  The  third  libel  was  filed  by  the  owners  of  the 
cargo  to  recover  the  sum  of  $45,000  damages  against  the  Britannia  alone. 
Upon  her  petition,  under  the  fifty^ninth  supreme  court  rule  in  admi- 
rtlty,  the  Beaconsfield  was  brought  in  as  a  party  defendant.  The  chief 
faults  alleged  against  the  Britannia  are  that  she  ran  too  near  Governor's 
island,  and  attempted  to  make  too  short  a  turn  into  the  East  river;  and 
that  she  did  not  stop  and  back. in  time,  nor  keep  out  of  the  way  of  the 
Beaconsfield,  as  she  was  bound  to  do.  The  Britannia  allies  that  she 
took  all  proper  measures  to  keep  out  of  the  Beaconsfield's  way,  and  would 
have  done  so,  by  going  safely  astern  of  her,  had  not  the  latter  thwarted 
those  measures  by  her  own  misconduct  in  unjustifiably  stopping  in  the 

> As  to  lAie  effect  of  the  screw  on  steering,  see  note,  p.  55B. 
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line  of  the  Britannia's  eourse,  and  thereby  bringi&g  about  the  oollifidon. 
The  two  steamers  first  came  within  sight  of  each  other  when  the  Beacons- 
field  was  a  little  to  the  eastward  of  pier  4,  East  river.  The  Britannia 
bad  then  just  come  up  past  Fort  William,  on  (Jovemor's  island.  She  had 
previously  shaped  her  course  to'  go  near  to  Governor's  island,  and  on 
approaching  the  fort  she  had  come  still  further  to  the  eastward  in  order 
to  avoid  a  tug  and  tow  which  were  coming  down  the  river;  and  when  a 
little  to  the  westward  or  northward  of  the  fort,  and  very  near  it,  she 
grazed  the  bottom.  The  master  testifies  that  his  previous  course  had 
been  about  N.  N.  E.,  coming  up  under  a  slow  bell,  and  that  after  star- 
boarding (porting)  to  dear  the  tug,  he  resumed  his  former  course;  and 
that  he  wad  on  that  course  when  he  touched  bottom;  that  he  then  rang 
the  bell  to  go  full  speed  ahead  until  the  Britannia  had  cleared  the 
ground,  and  that  he  then  again  slowed,  and  put  his  wheel  hard  a-port 
to  round  into  the  East  river;  and  that  the  wheel  remained  hard  a-port 
until  the. collision.  When  the  vessels  were  first  visible,  and  were  first 
seen,  they  were  about  two-thirds  of  a  mile  apart.  Very  shortly  after- 
wards the  Beaconsfidd,  when  opposite  pier  4,  gave  a  signal  of  one  whis- 
tle, and  heard  what  she  understood  to  be  an  answer  of  one  whistle;  but 
seeing  the  Britannia  swing  a  little  to  port,  as  was  thought,  instead  of  to 
starboard,  she  repeated  her  signal  of  one  whistle,  from  one  to  two  min- 
utes after  the  first,  and  reversed  her  engines.  The  wind  was  high  from 
the  west,  and  neither  of  the  Beaconsfidd's  whistles  were  heard  on  the 
Britannia.  The  Britannia,  however,  gave  three  signals  of  one  whistle 
each,  the  second  and  probably  the  third  of  which  were  heard  upon  the 
Beaconsfidd.  The  pilots  on  both  vessels  understood  the  purpose  of  each 
to  pass  port  to  port,  as  the  Britannia  should  turn  around  into  the  East 
river.  The  pilot  and  master  of  the  latter  say  that  she  did  not  swing  at 
all  to  port  after  their  first  signal,  but  swung  all  the  time  to  starboard. 
The  tide  was  the  last  of  the  ebb ,  and  the  water  lower  than  usual.  There 
was,  however,  some  current,  estimated  at  the  rate  of  about  a  knot  an 
hour,  which,  as  the  Britannia  drew  above  Fort  William,  struck  her  star- 
board bows  and  retarded  somewhat  her  swing  to  starboard,  under  her 
port  wheel.  This  was  probably  soon  after  one  of  the  whistles  of  the 
Britannia  had  been  heard  on  the  Beaconsfield,  The  pilot  and  master 
of  the  latter,  seeing  that  the  Britannia  was  slow  in  changing  her  course 
to  starboard,  reversed,  as  above  stated,  when  about  1,500  feet  distant, 
and  at  the  same  time  gave  a  second  signal  of  one  blast  of  the  whistle. 
"Directly  after  the  order  to  reverse,"  as  the  master  testifies,  "he  saw  that 
the  Britannia  was  swinging  more  to  starboard.  She  was  then  about  four 
points  on  his  port  bow."  The  Beaconsfidd's  engines  were,  however, 
kept  reversed  until  her  motion  in  the  water  was  nearly  or  quite  stopped, 
running,  as  her  master  estimates,  about  two  lengths,  and  occupying,  as 
he  thinks,  about  two  minutes;  and  firomthat  time  till  the  collision,  t.  e., 
from  one  to  two  minutes  more,  she  remained  nearly  still.  When  the 
Beaconsfield. was  seen  to  have  stopped  in  the  water,  or  nearly  so,  about 
five  or  six  hundred  feet  distant,  the  Britannia's  engines  w^ere  reversed, 
and  from  that  time  they  were  kept  reversed  until  the  coUisioni  when  the 
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Britannia  was  nearly,  but  not  quite,  stopped.  The  high  west  wind  neu- 
tralized the  effect  of  slight  ebb  tide  on  the  Beaconsfield's  course.  The 
estimates  of  the  two  masters  as  to  the  distance  at  which  the  Britannia 
reversed  agree  at  600  to  600  feet;  and  the  engineer  of  the  Beaconsfield 
says  that  after  he  had  stopped  reversing  his  engine  he  came  out  on  deck 
and  saw  the  Britannia  about  a  length  away.  When  the  two  vessels 
sighted  each  other,  they  were  going  at  very  moderate  speed.  Careful 
attention  to  the  testimony  of  the  engineers,  and  the  number  of  revolu- 
tions of  the  engines,  satisfies  me  that  the  two  differed  not  more  than 
abont  one  or  two  knots  in  speed;  the  Beaconsfield  going  about  four  or 
four  and  one-half  knots,  and  the  Britannia  from  five  to  six.  The  full 
speed  of.  the  former  was  about  nine  to  ten  knots;  of  the  latter,  about 
ten  or  eleven.  From  the  time  each  sighted  the  other  to  the  coUisioa 
was  probably  less  than  five  minutes,  though  the  a^regate  of  the  esti- 
mates of  the  various  intervals  would  exceed  that.  It  is  not  probable 
that  the  Beaconsfield  was  backing  over  a  minute  or  a  minute  and  a  half, 
running  some  300  or  400  feet.  The  Britannia  claims  that  by  porting 
she  took  timely  and  sufficient  measures  to  go  to  port  of  the  Beaconsfield, 
and  astern  of  her,  and  that  no  collision  would  have  happened  except  for 
her  unexi)ected  and  unjustifiable  stopping,  which  brought  her  under  the 
bows  of  the  Britannia. 

As  respects  the  Beaconsfield  the  main  controversy  has  been  whether 
she  was,  under  the  circumstances,  legally  justified  in  stopping  as  she 
did.  The  Beaconsfield  invokes  rule  21,  §  4233,  Rev.  St.,  which  pro- 
vides that  "every  steam-vessel,  when  approaching  another  vessel  so  as 
to  involve  risk  of  collision,  shall  slacken  her  speed,  or,  if  necessary,  stop 
and  reverse."  This  rule  does  not  require  a  vessel  to  stop  or  reverse  un- 
less (1)  the  vessel  is  approaching  another  so  as  to  involve  risk  of  collis- 
ion; nor  (2)  unl/«s  stopping  and  reversing  are  necessary.  The  word 
"reverse,"  used  in  connection  with  the  word  "stop,"  shows  that  both 
words  have  reference  to  the  engine,  and  that  even  stopping  the  engine  is 
not  required  unless  that  be  apparently  necessary.  The  words  "if  nec- 
essary," as  they  stand  in  this  rule,  do  not  grammatically  qualify  the  direc- 
tion to  "slacken  speed."  In  article  18  of  the  new  rules  the  words  "if 
necessary"  are  transposed  to  the  end  of  the  sentence,  presumably  for  the 
purpose  of  qualifying  both  the  previous  clauses;  and  as  no  reason  is  ap- 
parent why  a  vessel  should  be  required  to  "slacken  speed"  when  it  is  not 
necessary,  or  apparently  necessary,  to  do  so,  the  change  of  phraseology 
in  the  new  rule  might  well  be  regarded  as  showing  the  intention  of  the 
former  rule.  That  question  is  not  involved  here,  as  we  have  to  do,  not 
with  slackening  speed,  but  with  stopping  and  reversing.  The  Britannia 
contends,  however,  not  only  that  there  was  no  "necessity"  for  stopping, 
but  that  there  was  no  "risk  of  collision"  till  the  Beaconsfield  creat^  that 
risk  by  her  own  misconduct  in  stopping  her  headway. 

The  evidence  leaves  no  doubt  in  my  mind  that  there  was  no  actual 
"necessity"  for  stopping,  and  no  actual  "risk  of  collision"  when  the  Bea- 
consfield reversed;  and  that  had  she  kept  a  steady  course,  the  Britannia, 
*»ven  without  reversing  or  stopping  her  engines,  would  have  passed  her 
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track  not  less  than  two  lengths  astern,  and  possibly  three.  Had  the 
Britannia  not  reversed  when  she  was  500  or  600  feet  distant,  she  would 
have  occupied  about  one  minute  in  reaching  the  place  of  collision,  as 
the  Beaconsfield  was  nearly  or  quite  stopped;  and  during  that  interval, 
had  the  latter  kept  on  at  her  previous  speed  of  four  or  five  knots,  she  must 
have  been  nearly  two  lengths  to  the  westward  at  the  moment  of  collision. 
Besides  this,  she  lost  nearly  a  length  while  slowing,  before  she  stopped 
reversing.  On  this  point  my  conclusion  might  have  be^n  difierent  if  I 
had  found  that  the  weight  of  testimony  sustained  the  Britannia's  conten- 
tion that  the  collision  was  south  of  mid-channel;  or  so  far  to  the  south 
that  the  Britannia,  on  swinging  her  head  to  the  westward,  after  the  ac- 
cident, (if  in  fact  she  did  swing  due  west,)  had  the  Diamond  Reef  buoy 
nearly  astern,  and  on  her  starboard  quarter.  Not  only  is  the  weight  of 
evidence,  in  my  judgment,  clearly  opposed  to  so  southerly  a  position, 
but  I  regard  it  as  impossible  for  the  Britannia  upon  the  course  of  N.  N. 
E.  and  passing  very  near  Governor's  island,  to  have  turned  up  the  East 
river  in  that  wind  and  tide  south  of  mid-channel;  but  if  she  could,  she 
must,  on  turning,  have  crossed  ahead  of  where  the  Beaconsfield  would 
have  been.  In  other  words,  the  collision  could  not  have  happened  in 
that  way.  See  Chamberlain  v.  TTard,  21  How.  548,  562.  The  place  of 
collision,  I  find,  was  most  probably  from  1,100  to  1,200  feet  about  S. 
W.  by  S.  from  the  end  of  pier  1,  or  a  little  to  the  north-east  of  the  fig- 
ures 31,  on  the  chart.  This  is  about  the  position  that  would  be  reached 
by  the  Beaconsfield  upon  a  course  W.  by  N.,  passing,  as  her  pilot  finally 
said  he  passed,  about  300  feet  north  of  Diamond  Beef  buoy,  and  then  port- 
ing a  little.  It  accords  with  the  testimony  of  the  pilot  of  the  Dentz,  and 
also  with  that  of  the  pilot  of  the  \ran  Dyke,  who  came  down  some  dis- 
tance astern  of  the  Beaconsfield,  a  little  to  the  northward,  as  he  said,  of 
mid-channel,  heading  about  W.  i  S.,  and  having  the  Beaconsfield  "a 
little  on  his  port  bow;"  and  it  accords  with  the  estimated  distance  of  500 
feet  to  the  southward  of  the  Van  Dyke  after  her  stem  had  taken  the  ground. 
It  seems  probable  that  she  grounded  near  the  shallow  spot  marked  18  on 
the  chart,  from  600  to  600  feet  S.  W.  by  S.  fi-om  pier  1.  In  that  po- 
sition her  stern  would  extend  a  little  to  the  eastward  of  that  pier,  as  the 
proof  shows  it  did. 

The  immediate  cause  of  the  collision  I  must  therefore  find  to  have 
been  the  Beaconsfield 's  reversing  when  the  two  vessels  were  about  1,500 
feet  apart.  This  maneuver  thwarted  the  Britannia's  efforts,  and  was 
not  justifiable  for  the  following  reasons:  In  order  to  prevent  the  con- 
fusion and  fatal  results  that  would  often  arise  irom  confiicting  orders, 
if  both  vessels  were  to  undertake  the  duty  of  avoiding  each  other,  the 
rules  of  navigation  impose  upon  one  of  them  primarily  the  whole  duty 
of  taking  active  measures  "to  keep  out  of  the  way,"  and  require  the 
other  "to  keep  her  course."  Old  Rules,  19-23.  The  former  is  bound 
to  shape  her  course  with  reference  to  all  the  circumstances.  Good  judg- 
ment and  careful  handling  are  often  necessary  to  avert  disaster.  In 
selecting  the  mode  of  keeping  out  of  the  way,  the  speed  of  both  vessels 
is  as  necessary  to  be  taken  into  account  as  their  courses.     This  is  the 
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every-day  practice  of  seamen.  Safe  navigation,  especially  in  crowded 
harbors,  would  otherwise  be  impossible.  As  the  vessel  bound  to  keep 
out  of  the  way  must,  therefore,  at  her  peril,  shape  her  course  with  refer- 
ence to  the  speed  as  well  as  the  heading  of  the  other,  the  latter,  after  an 
agreement  between  them  is  had,  or  after  the  other's  maneuvers  are  known, 
has  no  right  to  change  either  her  direction  or  speed  to  the  other's  prej- 
udice, while  she  is  executing  proper  and  sufficient  maneuvers  to  keep  out 
of  the  way,  unless  some  circumstances  exist  that  make  such  a  change 
necessary.  The  vessel  required  to  keep  her  course  must  do  nothing  to 
thwart  the  other.  This  general  rule  is  well  settled  and  constantly  ap- 
plied. It  prohibits  every  unnecessary  act  or  change  that  would  embar- 
rass or  defeat  the  other's  efforts.  As  between  a  steamer  and  a  sailing 
vessel  this  general  rule  has  been  affirmed  by  the  supreme  court  in  the 
strongest  language.  In  the  case  of  The  Scoiiaj  14  Wall.  170,  181,  the 
supreme  court  say: 

**The  duty  of  the  steamer  (to  keep  out  of  the  way)  implies  the  correlative 
duty  or  obligation  of  the  ship  to  ^^''p  her  course,  and  to  do  nothing  to  mis- 
lead.'* 

In  The  lUinoia,  103  U.  S.  299,  the  court  say: 

*'But  the  sailing  vessel  is  under  just  the  same  responsibility  to  keep  her 
course,  if  slie  can,  and  not  embarrass  the  steamer  while  passing  by  any  new 
movement.  The  steamer  has  the  right  to  rely  on  this  as  an  imperative  rule 
for  a  sailing  vessel,  and  govern  herself  accordingly. " 

See,  also,  The  Free  State,  91 U.  S.  200,  205;  The  Adriatic,  107  U.  S.  612, 
2  Sup.  a.  Rep.  355;  Mars.  Col.  (2d  Ed.)  414.  These  observatioijs are 
ordinarily  just  as  applicable  to  a  steamer  that  is  required  to  keep  her 
course,  as  to  a  sailing  vessel.  The  reasons  are  the  same,  and  in  my  judg- 
ment rule  21  creates  no  exception  in  the  case  of  steamers;  certainly  none 
as  respects  stopping  and  reversing,  except  where  special  circumstances 
make  it  ''necessary."  It  is  to  be  observed,  first,  that  none  of  the  rules 
are  to  be  taken  absolutely  or  independently  of  the  rest.  They  are  to  be 
construed  and  applied  together,  and  with  reference  to  each  other,  and  to 
their  common  design,  viz.,  to  prevent  collision.  27ie  Cay^iga,  14  Wall. 
270,  276;  The.  Sunnyside,  91  U.  S.  208,  214,  218;  The  Benares,  9  Prob. 
Div.  16;  The  Colwnhia,  25  Fed.  Rep.  844.  Hence  when  observance  of 
a  rule  would  plainly  tend  to  bring  about  a  collision  which  departure  from 
the  rule  would  avoid,  departure  becomes  a  duty.  The  case,  then,  falls 
under  the  Exception  of  rule  24.  Articles  23  afad  24  of  the  new  regular 
tions  in  like  manner  expressly  recognize  the  duties  arising  from  the  ordi- 
nary practice  of  seamen,  and  from  the  special  circumstances  of  the  case. 
It  is  well  settled  that  although  the  crossing  rule  (16)  and  the  approach- 
ing rule  (21)  use  the  same  words  "so  as  to  involve  risk  of  collision,"  they 
do  not  come  into  operation  contemporaneously.  A  vessel  bound  to  keep 
out  of  the  way,  and  crossing  another's  course  "so  as  to  involve  risk  of 
collision,"  if  she  adopt  timely  and  sufficient  measures  for  that  purpose 
by  the  use  of  the  helm,  is  not  bound  by  rule  21  to  slacken  speed  also. 
ne  Jesmwid,  L.  R.  4  P.  C.  1;  TTie  Free  State,  1  Brown,  Adm.  251,  268, 
91  U.  S.  200,  205;  The  Beryl,  9  Prob.  Div.  137,  142.     The  other  ves- 
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sel,  in  like  manner,  has  a  right  to  presume,  and  is  bound  to  presume, 
that  the  former  is  performing  her  duty,  until  the  contrary  is  reasonably 
certain.  TTie  Free  State^  91  U.  S.  204,  and  cases  there  cited.  It  is  then 
only  that  she  has  a  right  or  is  bound  to  assume  that  there  is  risk  of  col- 
lision, and  to  stop  and  reverse,  and  thereby  depart  from  her  ordinary  duty 
to  keep  her  course.  Mars.  Col.  (2d  Ed.)  425,  426.  The  case  is  much 
stronger  when  the  vessel  bound  to  keep  out  of  the  way  is  perceived  to  be 
maneuvering  for  that  purpose,  or  when  a  common  understanding  has 
been  had,  through  the  exchange  of  signals,  as  to  her  mode  of  doing  so. 
It  would  make  the  rules  practically  contradictory  if,  after  having  come 
to  a  proper  agreement  as  to  the  very  mode  of  avoiding  a  collision,  the 
privileged^  vessel  might  straightway  violate  that  agreement  by  making  a 
contrary  maneuver  that  tended  to  defeat  the  other  in  the  performance  of 
her  duty,  and  was  contrary  to  what  the  latter  was  bound  to  consider, 
and  had  a  right  to  rely  upon,  in  shaping  her  course.  Under  such  an 
agreement,  until  it  is  reasonably  certain  that  the  vessel  bound  to  keep 
out  of  the  way  cannot  or  will  not  do  so,  the  duty  of  the  privil^ed  vessel 
to  do  nothing  to  thwart  the  other's  efforts  seems  to  me  plainly  controlling. 
The  case  is  one  in  which,  under  rule  24,  having  regard  to  the  dangers 
of  a  contrary  course  and  the  special  circumstances  of  the  agreement  al- 
ready had,  a  departure  from  rule  21  would  be  required,  if  the  latter  rule 
could  be  deemed  applicable  at  all.  Fry,  L.  J.,  in  the  case  of  The  Beryl^ 
page  145,  observes  that  "article  18  (old  rule  21)  comes  into  operation 
from  time  to  time  whenever  the  circumstances  existing  at  the  time  make 
it  necessary  that  the  article  should  be  acted  on."  The  remark  of  Brett, 
M.  R.,  in  the  case  last  cited,  that  "keeping  her  course  *  *  *  has 
nothing  to  do  with  the  question  of  speed"  was  not  necessary  to  the  decis- 
ion of  the  cause,  and  was  not,  I  think,  fully  considered.  I  have  found 
no  such  adjudications.  On  the  contrary,  the  vessel  required  to  keep  her 
course  has  not  unfrequently  been  held  liable  for  backing  while  the  other 
was  maneuvering  to  avoid  her.  The  FavorUa,  1  Ben.  80;  llie  Northfield, 
4  Ben.  112.  Although  TJie  FavorUa  was  reversed  on  appeal,  (8  Blatchf. 
539,)  it  was  only  on  the  ground  that  the  error  was  commited  in  extremis. 
The  phrase  "shall  keep  her  course,"  in  rule  22,  must  be  construed  in  its 
oi'dinary  nautical  sense;  and  when  a  steamer  stops  and  reverses  until  she 
is  still  in  the  water,  she  certainly  does  not  "keep  her  course"  in  the  nau- 
tical sense,  or  in  any  sense.  She  has  then  no  "course"  at  all.  If  re- 
versing is  continued  until  she  gets  sternway,  it  is  absurd  to  say  that  she 
still  keeps  the  same  course  as  when  she  was  going  ahead.  If  her  heading 
remained  unchanged,  her  "course"  would  be  precisely  opposite.  It  may, 
possibly,  be  an  open  question  whether  a  material  slackening  of  speed  by 
the  privil^ed  vessel,  when  it  tends  to  thwart  the  other,  is  "keeping  her 
course"  in  the  nautical  sense,  or  permissible  under  rule  28.  Under  old 
rule  21,  to  stop  still,  as  the  Beaconsfield  did,  certainly  is  not.     Under 

iNoTE.  I  use  the  word  **privfleged"  for  the  sake  of  brevity  only.  But  the 
duty  of  one  vessel  to  **keep  her  course"  is  not  intended  by  the  rules  as  a  privile^ 
conferred,  but  as  an  obligation  imposed,  in  order  to  enable  the  other  vessel  with 
certainty  to  keep  out  of  the  way.  Per  Blatchtobd,  J.,  in  The  Columlna,  25  Fed. 
Rep.  845. 


Digitized  by 


Google 


TH8  BRITANNIA.  55S 

new  article  18  1  have  no  doubt  that  in  such  a  case  slackening  speed  is 
not  pfermissible  unless  "necessary.'*    Mars.  Col.  (2d  Ed.)  415. 

I  feel  bound  to  hold,  therefore,  that  the  Beaconsfield,  in  stopping  her 
headway,  broke  rule  23,  which  required  her,  under  the  circumstances, 
to  keep  her  course;  that  where  a  common  understanding  by  signals  has 
been  had,  and  the  vessel  bound  to  keep  out  of  the  way  is  taking  sufiB- 
cient  measures  accordingly,  as  the  Britannia  in  this  case  did,  rule  23, 
and  the  implied  legal  obl^ation  of  the  privileged  vessel  to  do  nothing  to 
thwart  the  other,  Are  controlling;  and  that  rule  21  does  not,  in  such 
a  case,  authorize  stopping  and  reversing,  unless  special  circumstances  that 
subsequently  appear  make  stopping  and  reversing  necessary.  A  certain 
time  is  required  and  must  be  allowed  for  the  execution  of  the  maneuvers 
agreed  upon,  necessarily  varying  according  to  the  circumstances.  When 
the  maneuver  involves  a  swing  from  pointing  ahead  to  going  astern  of 
the  privileged  vessel,  considerable  tim,e  is  necessary.  While  the  proper 
maneuver  is  pending,  after  an  understanding  by  signals,  the  privileged 
vessel  has  no  right  to  assume  that  the  other  vessel  is  not  executing 
it  properly,  or  that  there  is  any  risk  of  collision  under  rule  21.  The 
agreement  for  the  time  being  presumptively  terminates  the  risk  of  coUis* 
ion,  and  rule  21  does  not  come  into  operation.  The  Free  State^  91  U.  S. 
204;  The  Clemeni,  2  Curt.  368;  The  Northfidd,  4  Ben.  117. 

But  it  may  be  that  after  such  an  understanding  by  signals  has  been  had, 
the  movements  of  the  vessel  bound  to  keep  out  of  the  way  may,  in  con* 
sequence  of  miscalculation,  unforeseen  circumstances,  or  fault,  be  so  tardy, 
ineffectual,  or  contrary,  as  justly  to  renew  apprehension  of  collision,  in 
spite  of  the  previous  agreement  for  avoiding  it.  Such,  it  is  claimed  on 
the  Beaconsiield's  part,  was  the  present  case.  It  was  by  reason  of  the 
uncertainty  of  her  officers  as  to  the  other's  course,  no  doubt,  that  she  was 
stopped  and  backed.  Nor  have  I  any  doubt  that  under  the  circum- 
stances, and  in  the  apparent  situation,  this  renewed  apprehension  wa» 
natural  and  reasonable.  But  I  cannot  hold  that  the  circumstances  were 
so  urgent  as  to  warrant  a  contrary  maneuver  that  tended  to  defeat. the 
agreement  that  was  already  made  and  presumptively  in  course  of  execu- 
tion. The  stop  being,  as  I  have  said,  under  the  circumstances,  a  viola- 
tion of  her  obligation  to  "keep  her  course,"  the  burden  of  proof  is  upon 
her  to  show  its  necessity,  and  that  it  was  reasonably  calculated  to  avert 
the  danger;  both  because  stopping  was  a  departure  from  rule  23  of  the 
statute,  and  because  it  tended  to  thwart  the  Britannia's  efforts.  Mars* 
Col.  (2d  Ed.)  413,  414,  431  and  cases  there  cited.  Even  if  there  were 
no  regulation  providing  for  such  a  case,  I.  should  hold  that  mere  doubt 
and  apprehension  are  not  enough  to  justiify  such  a  thwarting  maneuver* 
This  was  emphatically  stated  by  Blatchfobd,  J.,  itx  the  case  of  U.  8. 
Grant,  6  Ben.  465,  467.  There  must  be  a  reasonable  certainty  that  the 
vessel  bound  to  keep  out  of  the  way  is  not  doing  her  duty,  and  cannot 
or  will  not  keep  away  in  the  manner  agreed  on,  before  the  other  vessel 
can  be  held  authorized  to  violate  the  pending  agreement  and  her  legal 
obligation  under  it,  and  to  take  the  matter  into  her  own  hands  by  exe* 
cuting  a  conflicting  maneuver.     If  that  were  allowed,  the  rules  would 
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have  little  or  no  value  in  the  very  cases  where  the  observance  of  them  is 
most  needed;  and  all*  certainty  as  to  the  duty  and  responsibility  of  keep- 
ing away  would  be  lost.  The  situation,  doubtless,  required  firmness 
and  nerve;  but  these  qualities  are  indispensable  in  navigation.  Sailing 
vessels  are  often  put  in  the  same  doubt  and  uncertainty  by  steamers;  but 
the  rule  that  requires  them  to  hold  their  course,  and  not  execute  a  con- 
trary maneuver,  is  never  relaxed  except  when  the  peril  is  imminent. 
The  rule  and  the  tests  applicable  in  reference  to  maneuvers  that  tend  to 
defeat  the  other  vessel's  action  are  manifestly  totally  different  from  those 
that  might  tend  to  aid  the  other  in  avoiding  collision.  When  one  ves- 
sel is  certainly  crossing  another's  bows,  and  there  is  evident  risk,  the  lat- 
ter is  bound  to  slacken  or  reverse,  because  that  is  apparently  necessary, 
and  cannot  do  harm;  but  where  the  former  is  known  to  be  trying  to  go 
astern  it  is  culpable  in  the  other  to  reverse  without  a  reasonable  certainty 
of  its  necessity. 

In  this  case,  though  there  was  reasonable  doubt  and  uncertainty, 
through  the  Britannia's  delay  in  swinging,  and  through  her  continued 
approach  towards  the  north  side  of  the  river,  where  she  had  no  right  to 
come,  yet  when  the  Beaconsfield  reversed,  the  case  was  far  short  of  any 
reasonable  or  apparent  certainty  that  the  Britannia  was  not  otherwise 
doing  her  duty,  or  could  not  avoid  her  by  going  astern  as  agreed  on. 
The  fact  was  quite  the  contrary.  She  was  doing  all  she  could.  The 
time  since  the  exchange  of  signals  was  short.  Her  officers  say  she 
did  not  swing  to  port  at  all  after  the  signaling,  but  was  swinging  to  star- 
board all  the  time.  Their  means  of  knowing  were  best.  The  Beacons- 
field's  pilot  finally  estimates  the  swing  to  port  at  half  a  point.  I  do  not 
think  he  could  distinguish  a  change  so  slight.  The  tide  coming  against 
the  starboard  bow  first  would,  of  course,  make  some  delay.  But  that 
influence  would  continue  for  about  a  length  only,  or  a  little  over  half 
a  minute.  The  high  wind  would  make  some  additional  delay  in  her 
swinging.  The  pilot  of  the  Beaconsfield  says  that  he  expected  and 
looked  for  that.  "Seeing  more  of  her  broadside"  was  the  natural  result 
of  the  nearer  approach.  The  agreement  to  go  astern  was  understood. 
No  subsequent  signal  to  the  contrary  had  been  given  by  the  Britannia, 
whereas  such  a  signal  must  have  been  expected  by  the  pilot  of  the  Bea- 
consfield in  case  of  any  change  of  purpose  by  the  Britannia;  and  the 
master  and  pilot  do  not  say  that  they  believed  she  had  made  any  change 
of  purpose.  The  agreement  for  her  going  astern  was  therefore  still  in 
full  force.  The' Britannia  was  still  at  least  a  quarter  of  a  mile  distant  in 
a  direct  line,  and  considerably  more  than  that  by  the  paths  on  which 
the  vessels  were  approaching  each  other.  She  was  at  least  four  points 
on  the  Beaconsfield's  port  bow,  and  the  pilot  and  master  of  the  latter 
could  not  know  how  rapidly  the  Britannia  could  swing  after  the  first  ef- 
fects of  the  wind  and  tide  were  overcome;  nor  were  they  charged  with 
that  responsibility.  The  reasons  for  stopping,  given  by  the  master  and 
pilot,  are  stated  in  a  loose  and  unsatisfactory  manner.  They  do  not  pay 
that  they  thought  she  was  going  ahead  of  them,  nor  even  that  they  were 
uncertain  which  way  she  would  go.     But  such  uncertainty  is,  I  ihink| 
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to  be  inferred;  and  I  give  them  the* benefit  of  that  inference;  tbeir  con- 
duct is  not  consistent  with  anything  beyond  mere  apprehension  and  un- 
certainty. These  circumstances,  with  the  facts  which  the  subsequent 
events  show,  that  if  the  Beaconsfield  had  kept  on  steadily,  the  Britannia 
would  have  crossed  her  path  from  500  to  700  feet  astern,  satisfy  me  that 
there  was  no  such  reasonable  or  apparent  certainty  of  collision,  or  any 
such  apparent  necessity,  as  alone  would  authorize  the  Beaconsfield  to 
stop  her  course  instead  of  keeping  it;  when  stopping,  if  not  certainly 
right,  was  sure  to  embarrass  the  Britannia,  and  likely  to  bring  on  collis- 
ion. That  her  reversing  was  premature  is  confirmed  by  the  fact  that 
she  came  to  a  substantial  stop  within  a  little  over  half  the  time  and  space 
that  separated  them. 

But  the  case  does  not  rest  upon  the  general  rules  of  navigation  only. 
Supervising  inspectors!  rule  3  provides  for  just  such  cases  of  doubt  and 
uncertainty.  The  uncertainty,  doubtless,  was  as  to  whether  the  Britan- 
nia would,  after  all,  go  astern,  or  ahead,  or  collide;  t.  e.,  the  doubt  and 
uncertainty  were  as  to  her  "course."  Rule  3  in  that  case  requires  that 
the  pilot,  who  is  thus  in  doubt,  ''shall  immediately  signify  the  same  by 
giving  several  short  and  rapid  blasts  of  the  steam  whistle,  and  if  the  ves- 
sels shall  have  approached  within  half  a  mile  of  each  other,  both  shall 
immediately  be  dowed  to  a  speed  barely  sufficient  for  steerage  way  until 
the  proper  signals  are  given,  answered,  and  understood,  or  until  the  ves- 
sels shall  have  passed  each  other." 

It  is  plain  that  the  pilot  in  this  case  did  not  observe  this  rule,  nor  act 
with  any  reference  to  it.  He  did  not  give  several  blasts  of  the  whistle, 
but  one  blast  only,  i,  e.,  his  original  signal,  which  meant  that  he  would 
pass  ahead;  and  yet  he  stopped  his  boat,  a  maneuver  directly  contrary 
to  the  meaning  of  that  signal,  and  ported  his  wheel,  which,  tiie  master 
says,  worked  true  while  the  steamer  had  headway.^ 

^It  is  often  stated  that  upon  reversing  the  screw  the  action  of  the  mdder,  even  while 
the  sh'p  has  headway,  is,  though  feeble,  the  reverse  of  its  normal  action.  8ee  Mars. 
Ck)l.  (2d  Ed.)  896,  897 ;  Whit.  Nav.  Arch.  605.  Masters  usuallv  testify  in  general  terms 
to  that  effect;  but  few  have  made  any  actual  experiment  with  their  vessels,  so  as  to 
testify  with  any  exactness  or  certainty.  Careful  experiments  made  with  The  Aurania, 
29  Fed.  Hep.  99, 121, 122,  showed  that  during  the  first  minute  after  reversal  the  action 
of  the  helm  was  true  and  normal,  though  reduced.  The  same  was  deemed  established 
in  the  case  of  The  Ranger  L.  R.  4  P.  C.  519,  527.  See  The  Nacoochee,  22  Fed.  Rep.  855, 
S58.  In  this  case  it  is  noticeable  that  both  masters  testified  that  so  long  as  their  ship 
had  headway  the  helm  worked  true.  This  is  probably  correct  for  only  the  early  part  of 
the  x>eriod  of  reversing.  When  the  engine  is  reversed,  the  race  of  water  from  the  pro- 
peller runs  forward;  and  the  rudder  blade,  meeting  less  resistance  from  the  water  has 
less  efFect  in  swinging  the  ship^s  stem.  When  the  ship^s  headway  is  so  diminished, 
and  the  forward  race  so  strong  as  to  draw  the  water  wholly  away  from  the  forward 
side  of  the  rudder,  its  effect  wholly  ceases.  How  soon  this  happens  after  reversing 
depends  in  part  upon  the  relative  position  of  the  rudder  and  the  screw,  and  may  there- 
fore differ  m  different  vessels,,  though  probably  not  greatly.  The  effect  of  the  screw 
upon  the  heading  arises  from  the  unequal  lateral  thrust  of  the  propeller  blades  in  the 
upper  and  in  the  lower  half  of  the  circle  of  revolution.  When  the  vessel  is  light,  and 
me  blades  come  near  the  surface,  so  as  to  chum  the  water,  the  resistance  of  the  water 
in  the  upper  half  of  the  revolution  is  materially  less  than  in  the  lower  half;  so  that 
there  is  a  preponderance  of  ref^istance  by  the  water  below,  that  presses  the  stem  oppo- 
site the  direction  of  the  lower  half  of  the  circle  of  revolution;  f.  e.,  head  to  port,  with 
a  right-handed  screw  working  ahead,  and  in  the  opposite  direction  when  working 
astern;  and  with  a  left-handed  screw,  the  reverse,  when  the  steamer  is  well  loaded! 
and  the  propeller  deeply  immersed  at  the  top,  the  difference  of  resistance  above  and 
below  is  Blignti  and  the  propeller,  baa  t^^n  UUle  effect  oa  the  heading. 
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He  did  not  merely  bring  his  vessel  down  to  stoerag^way,  but  stopped 
her.  It  is  plain  that  inspectors'  rule  3  was  ignored.  Again,  common 
prudence  demands  that  no  thwarting  maneuver  by  the  vessel  required  to 
keep  her  course  should  be  made  contrary  to  a  previous  agreement  or  un- 
derstanding with  the  other  vessel,  except  upon  notice  to  the  latter  of  the 
intended  new  movement  by  any  available  signals,  in  order  to  prevent  as 
far  as  possible  misleading  the  other.  Such  signals  were  available  here,— 
either  the  danger  signals  under  inspectors'  rule  3,  or  the  three  blasts, 
under  new  article  19,  either  of  which  would  have  been  immediately  un- 
derstood. The  Martdloy  ante,  71.  It  cannot  be  inferred  that  because 
the  Beaconsfi eld's  one  blast  was  not  heard,  three  or  several  would  not 
have  been  heard  or  noticed.  If  heard,  the  Britannia  would  doubtless 
have  reversed  at  once,  as  she  did  do  as  soon  as  she  saw  that  the  Beacons- 
field  had  stopped;  and  this  would  have  avoided  the  collision.  And  nei- 
ther the  inspectors'  rules,  nor  any  other  rule,  authorized  her  to  "stop 
and  reverse"  unless  apparently  "necessary;"  and  that,  as  I  have  said, 
does  not  appear. 

But  if  the  order  to  reverse  had  been  justifiable  when  given,  the  Bea- 
eonsfield  was  bound  to  act  with  consistency,  and  to  adhere  to  her  maneu- 
ver till  she  was  out  of  danger;  or  if  the  order  was  found  to  be  errone- 
ous, to  remedy  the  error  by  countermanding  it  and  going  ahead  again 
as  soon  as  possible.  She  did  neither,  but  continued  reversing  for  about 
one  or  two  minutes,  till  she  came  to  a  substantial  stop,  right  in  the 
Britannia's  path;  and  then  lay  still  about  a  minute  and  a  half  more 
till  struck,  despite  anything  the  Britannia  could  do.  The  master  says 
that  "directly  after  the  order  to  reverse  was  given  the  Britannia  was  seen 
to  be  swinging  more  to  starboard."  He  should  therefore  instantly  have 
countermanded  his  order  to  reverse,  or  kept  on  reversing  till  out  of  dan- 
ger. There  was  nothing  in  the  way  to  prevent  either,  and  either  would 
have  averted  this  disaster.  After  the  vessel  was  stopped,  and  when  the 
real  danger  became  evident,  he  was,  moreover,  bound  to  do  what  he 
could  to  avoid  it;  but  he  lay  still  and  did  nothing.  He  neither  went 
ahead  nor  backed,  when  either  would  have  prevented  collision.  In  this 
I  think  the  Beaconsfield  violated  a  duty  that  was  reasonably  obvious. 
Mars.  Col.  425, 426.  The  Beaconsfield  is  therefore  to  blame  (1)  for  not 
"keeping  her  course"  as  required  by  old  rule  23,  but  thwarting  the  BnU 
annia's  efibrts  to  avoid  collision  by  backing  without  the  justification  of 
any  rule  or  regulation,  and  without  reasonable  or  apparent  necessity;  (2) 
for  adopting  this  conflicting  and  dangerous  maneuver,  after  an  under- 
standing to  the  contrary,  without  notice  to  the  Britannia  of  her  intended 
change;  (3)  for  lack  of  any  firm  or  consistent  course  on  her  part  after- 
wards; and  (4)  for  doing  nothing  to  avoid  collision  during  a  considerable 
time  after  she  had  come  to  a  stop,  when  the  real  danger  became  evident. 

The  Britannia.  Tlie  evidence,  in  my  judgment,  does  not  establish 
any  fault  in  the  Britannia,  after  the  first  signals  were  exchanged,  aside 
from  her  near  approach  to  Governor's  island,  with  her  heading  about  N. 
N.  E.,  and  its  effect  on  her  subsequent  course.  It  is  clear  that  her  way 
was  nearly  stopped  when  the  vessels  struck.-    Her  officers  testify,  and 
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there  is  no  reason  to  doubt  their  testimony  in  this  respect,  that  they  re- 
versed as  soon  as  the  Beaconsfield  was  seen  to  be  stopping,  when  abotrt 
150  or  160  meters  distant,  t.  e.,  from  600  to  600  feet.  In  the  high 
wind  that  prevailed  from  the  westward,  the  fact  that  the  Beaconsfield's 
whistles  were  not  heard  does  not  warrant  my  finding  that  proper  atten- 
tion was  not  given  to  her.  The  Britannia,  so  far  as  the  evidence  shows, 
gave  the  proper  signals;  made  the  proper  maneuver  by  putting  her  wheel 
hard  arport  at  once.  She  would  have  gone  from  one  to  three  lengths 
astern  of  the  Beaconsfield  except  for  the  latter's  fault  in  stopping  her 
headway;  and  as  soon  as  the  B^consfidd's  stopping  was  visible,  or  the 
danger  of  collision  discoverable,  the  Britannia  reversed  her  engines  full 
speed.  That  was  all  she  could  do.  The  rules  required  no  more.  TheOreen" 
pointy  81  Fed.  Rep.  231;  The  Khedive,  6  App.  Cas.  876.  In  these  lat- 
ter respects  there  was  no  fault  on  her  part.  The  amended  libel  of  Cotton, 
however,  sets  up  as  a  fault  in  the  Britannia  that  in  the  ebb  tide  and  the 
strong  west  wind  she  came  up  too  near  to  Governor's  island,  and  should 
have  gone  more  to  the  westward,  so  as  to  head  the  tide  and  make  an 
easier,  t.  e.,  a  quicker,  turn  into  the  East  river.  The  proof  sustains  the 
charge,  and  is  not  met  by  any  sufficient  justification.  A  statute  of  this 
state,  passed  April  12,  1848,  (4  Edm.  St.  60,)  requires  that  the  East 
river,  from  the  battery  to  BlackwelPs  island  "shall  be  navigated  as  near 
as  possible  in  the  center  of  (he  river."  The  Revised  Statutes  of  this  state 
(page  688)  require  steam-boats  meeting  on  any  waters  within  the  ju- 
risdiction of  the  state  to  go  to  starboard  so  as  to  pass  each  other  with 
safety.  Taking  these  provisions  together,  the  Britannia  was  required  to 
shape  her  course  so  as  to  be  able  to  turn  within  the  southerly  side  of 
mid-channel.  She  could  easily  have  done  so,  notwithstanding  the  ebb 
tide  and  high  west  wind,  had  she  come  up  at  a  reasonable  and  proper 
distance  to  the  westward  of  Governor's  island,  or  shaped  her  course  prop- 
erly below  it.  But  passing  within  100  yards  of  Fort  William,  and  head- 
ing about  N.  N.  E.,  she  could  not  help  running  a  considerable  distance 
into  the  northerly  side  of  the  channel,  where,  as  I  find,  the  collision  oc- 
curred, and  where  she  was  forbidden  to  go.  Neither  of  these  statutes 
has  any  sanction  annexed  to  it.  It  is  not  declared  that  any  vessel  go- 
ing in  the  wrong  part  of  the  river  shall  be  deemed  in  fiiult  so  as  to  be 
held  responsible,  wholly  or  in  part,  for  every  collision  she  mAy  incur 
there,  without  reference  to  any  other  fault  on  her  part.  In  this  respect 
these  statutes  difler  from  the  British  act  of  1878.  The  Khedivey  5  App. 
Gas.  876.  Aside  from  some  special  provisions  making  the  non-observ- 
ance of  the  statute  in  itself  a  ground  of  liability,  as  in  the  British  act 
above  referred  to,  the  mere  transgression  of  such  a  statute  will  not  make 
the  vessel  liable  where  the  disobedience  of  it  did  not  contribute  to  the 
collision.  And  inasmuch  as  only  the  proximate  causes  of  collision  are 
deemed  material,  the  mere  fact  that  a  vessel  is  on  the  wrong  side  of  the 
river  does  not  make  her  liable,  if  there  was  ample  time  and  space  for  the 
vessels  to  avoid  each  other  by  the  use  of  ordinary  oare.  In  such  cases 
the  cause  of  the  collision  is  deemed,  not  the  simple  presence  of  the  ves- 
sel in  one  part  of  the  river  rather  than  in  another  part,  but  the  bad  nav- 
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igation  of  the  vessel,  that,  having  ample  time  and  space,  might'  easily 
have  avoided  collision  bat  did  not  do  so.  2%e  F.  M.  WiUon^  7  Ben. 
367;  ThjR  FhniJtay  8  Ben.  11;  The  Delaware,  6  Fed.  Rep.  195;  The  E.  A. 
Packer^  20  Fed.  Rep.  329.  This  general  principle  has  often  been  af- 
firmed by  the  supreme  court.  In  the  case  of  The  Dexier^  23  Wall.  69, 
76,  it  is  said:  '  : 

"It  is  not  necessary  to  consider  what  was  done  by  the  respective  vessels 
when  they  were  some  distance  from  each  other;  as  it  is  clear  they  had  ample 
time  and  opportunity  to  adopt  every  needful  precaution  to  avoid  the  collision 
after  it  must  have  been  apparent  to  both  that  they  were  fast  approaching  each 
other  from  opposite  direcUonis." 

The  same  qu^tlon  was  elaborately  considered  in  the  house  of  lords  in 
the  case  of  Cayzer  v.  Carron  Co.,,  9  App.  Cas.  873,  where  it  appeared 
that  the  steamer  Clan  SindaLr,  by  not  easing  her  engines*  as  early  as 
she  should  have  eased  them,  in  rounding  a  bend  in  the  Thames,  where 
vessels  were  not  intended  to  meet,  had  come  into  collision  with  another 
steamer,  and  it  was.held,  reversing  the  court  of  appeal,  that  she  was  not 
liable;  because  the  .two  were  seen  by  each  other  in  ample  time  to  avoid 
collision  by  ordinary  care;  and  the  prbximate  cause  of  the  collision  was 
held  to  be  the  reckless  attempt  of  the  other  steamer  to  pass  where  there 
was  not  room  for  her  to  go.  See  The  Nereua,  23  Fed.  Rep.  457.  But 
where  sailing  in  a  part  of  the  river  prohibited  by  statute,  or  forbidden 
by  reasonable  prudence,  prevents  the  vessels  from  being  seen  in  time, 
or  causes  unreasonable  obstruction  or  embarrassment  in  the  perform- 
ance of  their  respective  duties,  or  in  any  other  way  actively  contrib- 
utes to  the  collision,  the  violation  of  the  statute  or  regulation  becomes 
material,  and  the  offending  vessel  is  responsible.  JTie  Favoritaj  1  Ben. 
30,  39,  8  Blatchf.  589;  2%«  Maryland,  19  Fed.  Rep.  551,  556;  The  Sam 
Rotan,  20  Fed,  Rep.  333;  The  Doris  Eckhoff,  82  Fed.  Rep.  556;  The 
Yaurrij  10  App.  Cas.  276.  In  the  case  of  The  Dentz,  26  Fed.  Rep.  40, 
29  Fed.  Rep.  625,  in  which  the  tug  Dentz  with  three  canal  boats  lashed 
alongside  in  passing  through  Hell  Gate  had,  by  her  whistles,  assented  to 
the  Plymouth  Rock's  passing  on  the  port  side  of  her  in  going  through 
Hell  Gate,  where  the  inspectors'  rules  prohibited  two  boats  passing,  and 
a  collision  ensued,  this  court  held  the  Dentz  in  fault  for  assenting  to  dan- 
gerous navigation  in  violation  of  the  inspectors'  regulation,  and  in  part 
responsible  for  the  collision;  because,  having  given  that  assent,  she  did 
not  go  to  the  starboard  side  of  mid-channel,  which  was  unobstructed,  so 
as  to  give  the  Plymouth  Rock  suflBcient  room  for  her  necessary  turn  in 
that  dangerous  passage.  In  the  circuit  court  this  view  of  the  maritime^ 
fault  of  the  Dentz,  in  assenting  to  the  violation  of  the  regulation,  "was 
fully  approved;"  but  the  Deritz  was  absolved  from  responsibility,  because, 
upon  the  &cts,  it  was  held  that  the  collision  was  brought  about  by  the 
haste  and  recklessness  of  the  Plymouth  Rock;  and  that  the  latter  did 
have  "sufficient  room  on  the  port  side"  without  requiring  the  Dentz  with 
her  three  other  boats  alongside  to  leave  the  mid-channel.  The  duty  of 
the  Dentz,  under  the  circumstances,  to  give  the  Plymouth  Rock  "suffi* 
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cient  room  on  the  port  side  of  the  channel  to  execute  her  maneuvers'' 
was  recognized.     The  court  further  say,  page  528: 

"When  it  appears  that  the  Dentz  has  violated  a  rule  which  it  was  her  duty 
to  observe,  she  must  assume  the  burden  to  show  not  only  that  it  did  not  prob- 
ably contribute  to  the  disaster,  but  that  it  certainly  did  not." 

That  rule  is  applicable  in  this  case  to  the  Beaconsfield  and  the  Britan- 
nia alike.  This  case  differs  from  those  in  which  the  faulty  situation  of 
one  of  the  vessels  was  held  to  be  immaterial,  in  this  respect;  that  in  those 
cases  the  faulty  situation  existed  at  the  beginning,  and  was  fully  known. 
The  duties  of  each  had  reference  to  the  known  situation.  Here  the 
Britannia  was  at  first  on  the  proper  side  of  the  river,  and  the  pilot  of  the 
Beaconsfield  is  not  chargeable  with  knowledge  that  with  her  position  and 
heading  she  could  not  round  within  the  southerly  half  of  the  river  where 
she  was  required  by  law  to  go.  He  could  not  teU  exactly  what  her  head- 
ing was,  or  how  quick  she  could  turn.  He  had  a  right  to  rely  on  her 
keeping  on  the  southerly  half  of  the  channel;  and  as  he  was  on  the  north- 
erly side,  there  would  in  that  case  be  abundant  clearance.  But  it  soon 
appeared  that  the  Britannia  could  not  keep  within  the  south  half.  She 
had  to  turn  some  five  or  six  points.  Her  continued  approach  towards 
the  north  half  of  the  channel,  with  no  perceptible  turn,  and  still  point- 
ing ahead  of  the  Beaconsfield  raised  reasonable  apprehension  and  doubt 
as  to  her  eventual  course;  and  this  apprehension  led  to  the  faulty  orders 
that  brought  about  the  collision.  It  was  the  original  fault  of  the  Brit- 
annia in  coming  too  near  Grovemor's  island,  and  in  not  shaping  her  course 
properly,  so  as  to  head  the  East-river  tide  suflBciently  to  enable  her  to 
observe  both  the  statute  and  the  obligations  of  reasonable  prudence,  in 
view  of  the  many  vessels  constantly  coming  down  past  the  battery  in  the 
northerly  half  of  the  channel,  that  caused  the  uncertainty  and  appre- 
hension of  the  Beaconsfield's  oflBicers,  and  thus  led  to  the  collision.  It 
was  not  the  immediate  causeof  collision;  but,  as  it  seems  to  me,  it  was 
a  direct,  contributing  cause.  Again,  it  has  often  been  held  that  a  vessel 
bound  to  keep  out  of  another's  way  is  bound  to  do  so  by  a  reasonable 
margin,  so  as  not  to  excite  undue  apprehension  of  danger.  Where  one 
vessel  is  put  in  very  great  and  imminent  peril  through  another's  fault,  by 
not  allowing  such  a  margin  for  safety  as  might  and  ought  to  have  been 
given  her,  the  whole  blame  is  put  upoa  the  latter  for  her  fault  in  bring- 
ing the  other  into  such  peril;  though  the  collision  may  have  been  imme- 
diately caused  by  an  error  committed  by  the  latter.  These  are  cases  in 
extremis.  The  Favarita,  8  Blatchf.  589;  The  OolumMa^  9  Ben.  254,  258; 
The  Laura  V.  Rose,  28  Fed.  Rep.  104,  109. 

This  is  not  a  case  of  error  committed  through  fear  in  extremis.  But ! 
the  same  principle,  as  it  seems  to  me,  must  be  recognized  as  applicable 
in  some  measure,  where  the  apprehension  of  danger,  though  not  amount- 
ing to  a  legal  justification,  has  in  fact  directly  led  to  the  collision;  and 
where  that  apprehension  has  been  caused,  as  in  this  case,  by  a  maritime 
fault  of  the  vessel  bound  to  keep  out  of  the  way,  in  her  omexpected  and 
near  approach  to  the  other  vessel,  in  a  part  of  the  river  where  the  former 
was  forbidden  to  go  and  was  not  expected  to  come.     In  such  a  case  the 
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violation  of  tbe  statute  seems  to  me  to  be  one  of  the  active  and  proxi- 
mate causes  of  the  collision.  When  the  whistles  were  first  given,  the 
precise  path  of  the  Britannia  could  not  be  foreseen.  As  I  trace  it,  had 
both  kept  on  they  would  in  fact  have  run  within  less  than  100  feet  of 
each  other  as  they  passed  angling  port  to  port,  though  the  Beaconsfield's 
course  would  not  be  crossed  till  she  was  two  lengths  distant.  That  is  very 
near  for  so  large  vessels,  when  one  of  them  is  making  a  swinging  course. 
It  was  not  a  reasonably  safe  margin  for  a  turning  vessel  bound  to  keep 
out  of  the  way.  It  was  just  sui&cient  to  pass  if  no  error  were  commit- 
ted by  either;  but  it  was  only  barely  sufficient.  It  was  not  "ample 
room,"  in  the  sense  of  not  necessarily  exciting  just  apprehension  in  the 
other  vessel.  The  doubt  and  apprehension  of  the  Beaconsfield  were,  as 
I  have  said,  natural  and  reasonable;  and  although  she  acted,  as  I  have 
found,  prematurely,  and  without  that  reasonable  firmness  and  consis- 
tency and  observance  of  the  rules  that  the  situation  demanded,  for  which 
she,  too,  is  held  in  fault;  yet  none  the  less,  as  it  appears  to  me,  was  her 
fault  directly  induced  through  a  reasonable  and  strong  apprehension  of 
danger  caused  by  the  Britannia's  approach  to  the  north  half  of  the  river, 
where  she  had  no  right  to  be.  The  Britannia  had  no  right  to  encroach 
on  the  water  that  belonged  to  outgoing  vessels;  nor,  through  disobedi- 
ence of  the  statute,  to  run  upon  so  narrow  a  margin,  and  thereby  put 
outgoing  vessels  in  the  north  half  of  the  river  under  such  stress  of  appre- 
hension of  collision,  from  which  the  statute  was  in  part  designed  to  ex- 
empt them.  In  the  case  of  Cayzer  v,  Carron  Cb.,  9wprd^  Lord  Watson 
says: 

"If  that  conduct  on  the  part  of  the  Clan  Sinclair  (getting  farther  down  the 
Thames  than  she  ought  to  have  been)  had  been  such  as  to  place  the  Margaret 
at  this  disadvantage,  to  throw  her  into  difficulties,  and  make  it  doubtful  what 
course  she  ought  to  pursue,  then  I  could  hardly  have  excused  the  Clan  Sin- 
clair from  contribution  to  the  collision  in  the  present  case." 

In  the  subsequent  case  of  The  Yourri^  10  App.  Cas.  276,  where  that 
vessel  was  improperly  going  down  river  on  the  left-hand  side,  in  the 
night-time,  when  there  was  "a  certain  degree  of  mist,"  and  there  collided 
with  the  Spearman  coming  up  without  any  lights,  both  were  held  to 
blame.  The  fault  of  the  Yourri  it  was  said  "could  hardly  admit  of  dis- 
pute." The  circumstances  I  have  mentioned,  seem  to  me,  in  the  lan- 
guage of  Mr.  Justice  Nelson,  in  Oramer  v.  AUen^  5  Blatchf.  250,  to 
"bring  the  case  within  the  reason  of  the  rule  of  apportionment."  I  am 
satisfied,  moreover,  that  the  construction  above  given  is  in  the  interests 
of  safe  navigation  about  the  Battery;  that  it  is  practically  necessary,  in 
order  to  insure  a  due  observance  of  the  statute,  and  the  avoidance  of  col- 
lisions; and  that  the  contrary  rule  would  leave  the  statute  without  efiect 
where  its  application  is  most  specially  needed. 

I  do  not  find  it  necessary  to  refer  to  the  other  questions  discussed  in 
the  argument.  Decrees  may  be  entered  in  accordance  herewithi  with  a 
reference  to  compute  the  damages. 
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Wilson  v.  Western  Union  Tel.  Co. 
{GircuU  Court,  N.  D.  Cdiifomia,    March  10, 1888.) 

1.  RevoyaIi  op  Causes— Procedurb— Acts  of  State  Court. 

The  United  States  reraoval  act,  as  amended  by  act  of  March  8, 1887,  gives  to- 
the  circuit  court  immediate  Jurisdiction  upon  the  filing  of  the  required  peti- 
tion and  bond  in  the  state  court,  where  the  action  is  pending,  the  case  being 
removable;  and  no  act  of  the  state  court  is  necessary  to,  or  can  prevent,  the 
Jurisdiction  of  the  circuit  court,  which  court,  upon  the  filing  of  a  copy  of  the 
record,  may  proceed  with  the  case  as  If  it  had  been  originally  entered  there. 

2.  Same— HioHT  of  Removal— Kon-Resident  Defendant— Act  of  March  8, 

1887. 

Under  the  act  of  March  8, 1887,  providing  that  United  States  circuit  courts 
shall  have  jurisdiction  of  civil  causes  between  citizens  of  different  states;  and 
that  when  the  Jurisdiction  is  founded  only  on  diverse  citizenship  suit  may  be 
brought  in  the  district  where  either  plaintiff  or  defendant  resides;  and  that 
civil  suits,  of  which  the  circuit  court  has  iurisdiction,  and  which  are  brought 
in  state  courts,  may  be  removed  to  the  circuit  court  by  defendant,  if  a  non- 
resident of  the  state,— a  foreign  corporation  sued  in  a  state  court  by  a  cit- 
izen of  the  state  has  a  right  to  a  removal  to  the  circuit  court. 

On  Motion  to  Remand. 

Before  Field,  Justice,  and  Sawyer,  J. 

H.  B.  Gitiis,  for  plaintiff. 

Philip  0*  Galpin^  for  defendant,        > 

'  Field,  Justice.  This  action  was  brought  to  recover  damages  alleged 
to  have  been  sustained  by  the  plaintiff  from  a  collision  with  the  tele- 
graph wires  of  the  defendant,  the  Western  Union  Telegraph  Company, 
which,  by  its  n^ligence,  had  become  detached  from  the  poles  by  which 
they  were  usually  held,  and  were  suspended  near  the  ground.  It  was^ 
commenced  in  the  superior  court  of  Siskiyou  county,  Cal,,  in  June,  1887, 
and  the  sheriff  served  the  summons  issued  on  the  company  the  Ist  of 
July  following,  by  delivering  a  copy  thereof,  attached  to  a  certified  copy 
of  the  complaint  in  the  action,  to  one  Frank  Jaynes,  in  the  city  of  San 
Francisco.  The  plaintiff  is  a  citizen  of  the  state  of  California,  and  the 
defendant  is  a  corporation  created  under  the  laws  of  New  York,  and  is, 
therefore,  to  be  deemed,  for  the  purposes  of  jurisdiction  in  the  federal 
courts,  a  citizen  of  that  state.  On  the  23d  of  July  the  defendant  filed  a 
petition  for  the  removal  of  the  action  to  the  circuit  court  of  the  United 
States,  on  the  ground  of  the  citizenship  of  the  parties  in  different  states, 
accompanied  by  the  bond  required  by  the  act  of  congress  in  such  cases. 
Objections  were  made  by  the  plaintiff  to  granting  the  petition,  on  tho 
ground  that  no  notice  of  it  had  been  filed  or  served  on  him,  and  that  the 
appearance  of  the  defendant  had  not  been  entered;  and  the  petition  was^ 
denied.  The  defendant,  notwithstanding  this  denial,  had  copies  of  the- 
papers  in  the  state  court  filed  in  the  circuit  court  of  the  United  States, 
and  in  that  court  it  appeared  and  put  in  an  answer  to  the  complaint. 
The  circuit  court  having  thus  taken  jurisdiction,  it  is  moved  that  tbe- 
v.34F.no.8— 36 
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case  be  remanded  to  the  state  court,  on  the  ground  that  it  was  unlaw- 
fully removed,  and  by  stipulation  of  parties  the  motion  is  submitted  to 
myself  and  the  circuit  judge  for  decision. 

The  denial  by  the  state  court  of  the  petition  of  the  defendants  for  re- 
moval of  the  action  in  no  respect  aflfects  the  jurisdiction  of  the  circuit 
court  of  the  United  States,  if  the  action  was  removable,  and  the  bond  of- 
fered was  such  as  the  statute  required.  The  statute  makes  the  removal 
upon  the  filing  of  the  petition  with  the  necessary  bond.  The  order  of 
the  state  court  directing  the  removal  would  have  been  a  proper  proceed- 
ing; it  would  have  been  record  evidence  of  the  court's  acceptance  of  the 
bond,  and  of  its  acquiescence  in  the  transfer  of  the  action  from  its  juris- 
diction. But  its  refusal  to  make  the  order  could  not  take  from  the  circuit 
court  its  rightful  jurisdiction.  The  statute  of  March  3,  1887,  amend- 
ing the  act  of  1875,  determining  the  jurisdiction  of  the  circuit  courts 
of  the  United  States,  and  regulating  the  removal  of  causes  from  state 
courts,  provides  that  whenever  a  party  is  entitled  to  remove  a  suit  from 
a  state  court  to  the  circuit  court  of  the  United  States,  and  desires  to  do 
BO,  he  shall,  except  in  certain  cases,  not  material  to  the  question  here, 
file  a  petition  for  such  removal  in  the  suit  at  the  time,  or  any  time  be- 
fore the  defendant  is  required  to  answer  or  plead  to  the  declaration  or 
complaint,  and  file  a  bond  with  good  and  sutiicient  surety  for  his  enter- 
ing in  the  circuit  court,  on  the  first  day  of  its  then  next  session,  a  copy 
of  the  record  in  the  suit,  and  for  paying  all  costs  that  may  be  awarded 
by  that  court,  if  it  shall  hold  that  the  suit  was  wrongfully  or  improperly 
removed  thereto,  and  also  for  his  appearing  and  entering  special  bail  in 
the  suit,  if  special  bail  was  originally  requisite  therein.  And  the  stat- 
ute declares  that  "it  shall  then  be  the  duty  of  the  state  court  to  accept 
said  petition  and  bond,  and  proceed  no  further  in  such  suit;  and  the 
said  copy  being  entered  as  aforesaid  in  said  circuit  court  of  the  United 
States,  the  cause  shall  then  proceed  in  the  same  manner  as  if  it  had  been 
originally  commenced  in  the  said  circuit  court."  24  St.  553,  c.  373,  § 
3.  As  thus  seen,  no  order  of  the  state  court  or  the  circuit  court  is  con- 
templated to  transfer  the  jurisdiction  of  the  action.  As  said  by  the  su- 
preme court,  in  Railroad  Co,  v.  Koontz,  104  U.  8.  14,  speaking  of  the 
provisions  on  this  subject  in  the  act  of  1875,  which  were  similar  to  those 
in  the  act  of  1887: 

"It  is  a  well-settled  rule  of  decision  in  this  court  that  when  a  sufficient  case 
for  removal  is  made  in  the  state  court,  the  rightful  jurisdiction  of  that  court 
comes  to  an  end,  and  no  further  proceedings  can  properly  be  had  there,  un- 
less in  some  form  its  jurisdiction  is  restored.  Qwdon  v.  Longest,  16  Pet.  97; 
Kanouse  v.  Martin,  15  How.  198;  Ir^suranoe  Co.  v.  Dunn,  19  Wall.  214; 
Railroad  Co,  v.  Mississippi,  102  U.  S.  135.  The  entering  of  the  copy  of  the 
record  in  the  circuit  court  is  necessary  to  enable  that  court  to  proceed,  but  its 
jurisdiction  attaches  when  under  the  law  it  becomes  the  doty  of  the  state 
court  to  proceed  no  further.  The  provision  of  the  act  of  1875  is,  in  this  re- 
spect, substantially  the  same  as  that  of  the  twelfth  section  of  the  judiciary  act 
of  1789,  and  requires  the  state  court,  when  tbe  petition  and  a  sufficient  bond 
are  presented,  to  proceed  no  further  with  the  suit;  and  the  circuit  court,  when 
the  record  is  entered  there,  to  deal  with  the  cause  as  if  it  had  been  originally 
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commenced  In  that  court.  The  jurisdiction  is  changed  when  the  removal  Is 
demanded  in  proper  form^  and  a  case  for  removal  made.  Proceedings  in  the 
circuit  court  may  begin  when  the  copy  is  entered." 

It  does  not  appear  what  relation  Frank  Jaynes  bore  to  the  Western 
Union  Telegraph  Company,  to  render  the  service  of  process  on  him  serv- 
ice on  the  company.  This  is  not,  however,  important,  as  the  company 
accepted  the  service  as  sufficient,  and  appeared  in  the  state  court  with 
its  petition,  and  in  the  circuit  court  filed  its  answer.  When  the  peti- 
tion was  filed,  the  time  for  its  presentation  had  not  expired.  By  the 
law  of  California,  a  defendant,  served  with  summons  out  of  the  county 
in  which  the  action  is  commenced,  has  aO  days  to  appear  and  answer 
the  complaint.  Only  23  days  had  elapsed  in  the  present  case  from  the 
service  of  the  summons  and  copy  of  complaint,  when  the  petition  for  re- 
moval was  filed.  The  evident  object  of  this  motion  is  to  obtain  a  recon- 
sideration of  the  decision  of  the  circuit  court  in  the  case  of  County  of  Yvha 
V.  Mining  Co.,  rendered  in  August,  1887,  and  reported  in  32  Fed.  Rep. 
183.  It  was  there  held  that,  under  section  1  of  the  act  of  1887,  the 
circuit  court  could  not  take  cognizance  of  an  action  brought  against  a 
party  in  a  district  of  which  he  was  not  an  inhabitant,  and  that,  under 
section  2,  no  removal  could  be  made  to  the  circuit  court  of  the  United 
States  of  an  action  brought  in  a  state  court  against  a  party  who  was  not 
an  inhabitant  of  the  district.  In  that  case,  the  plaintiff  was  a  county 
of  the  state  of  California,  and  the  defendants  were  corporations  of  the 
state  of  Nevada.  The  opinion  in  the  case  was  written  by  my  associate, 
the  circuit  judge,  but  I  concurred  in  it,  and  in  the  judgment  which  fol- 
lowed. I  have,  however,  long  been  satisfied  that  we  fell  into  an  error, 
and  I  am  happy  that  we  have  so  early  an  opportunity  of  correcting  it. 
Whether  that  case  ia  in  such  a  position  that  the  motion  can  be  renewed^ 
and  the  ruling  reconsidered,  I  am  not  able  to  state.  We  can,  however, 
prevent  the  decision  from  misleading  hereafter  in  other  cases. 

The  first  section  of  the  act  of  March  3,  1887,  declares  in  what  cases 
the  circuit  courts  of  the  United  States  shall  have  original  cognizance  with 
the  courts  of  the  several  states  of  suits  of  a  civil  nature  at  common  law 
or  in  equity.  In  some  of  them,  perhaps  in  all,  it  prescribes  the  amount 
or  value  which  must  be  involved,  exclusive  of  interest  and  costs.  Omit- 
ting any  consideration  of  that  matter,  the  jurisdiction  is  extended  to  the 
following  cases:  (1)  Those  which  arise  under  the  constitution  or  laws  of 
the  United  States,  or  treaties  made  or  which  shall  be  made  under  their  au- 
thority:  (2)  those  in  which  the  United  States  are  plaintiffs  or  petitioners; 
(3)  those  in  which  there  is  a  controversy  between  citizens  of  different 
states;  (4)  those  in  which  there  is  a  controversy  between  citizens  of  the 
same  state  claiming  lands  under  grants  of  different  states;  and  (5)  those  in 
which  there  is  a  controversy  between  citizens  of  a  state  and  foreign  states, 
citiiserls,  or  subjects.  The  section  also  prescribes  the  jurisdiction  of 
the  circuit  courts  in  criminal  cases,  both  original  and  concurrent  with 
the  district  courts;  but  that  is  a  matter  not  pertinent  to  the  present  in- 
quiry. It  then  declares  that  "no  person  shall  be  arrested  in  one  district 
for  trial  in  another  in  any  civil  action  before  a  circuit  court  or  district^ 
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court,  and  no  civil  suit  shall  -be  brought  before  either  of  said  courts 
against  any  person  by  any  original  process  [or]  proceeding  in  any  other 
district  than  that  whereof  he  is  an  inhabitant;  but  where  the  jurisdic- 
tion is  founded  only  on  the  fact  that  the  action  is  between  citizens  of  dif- 
ferent states,  suit  shall  be  brought  only  in  the  district  of  the  residence 
of  either  the  plain tiflf  or  the  defendant."  The  plain  meaning  of  this 
clause,  so  far  as  it  relates  to  the  district  in  which  a  civil  suit  in  a  circuit 
or  district  court  maybe  originally  brought,  is  this:  that  such  suit,  where 
the  jurisdiction  is  founded  upon  any  of  the  causes  mentioned  in  the  sec- 
tion, except  the  citizenship  of  the  parties  in  different  states,  must  be 
brought  in  the  district  of  which  the  defendant  is  an  inhabitant;  but  where 
such  jurisdiction  is  founded  solely  upon  the  fact  that  the  parties  are  citi- 
zens of  different  states,  the  suit  may  be  brought  in  the  district  in  which 
either  the  plaintiff  or  the  defendant  resides.  No  other  intelligible  mean- 
ing can  be  given  to  the  section  without  omitting  from  consideration  the 
concluding  lines  of  the  clause  quoted;  and  such  an  omission  is  not  per- 
missible. The  settled  canon  in  the  construction  of  statutes  requires 
effect  to  be  given  to  every  sentence  and  word,  if  practicable;  and  here 
there  is  no  difSculty  in  carrying  out  the  requirement.  The  clause  is  not 
happily  drawn;  it  wants  the  precision  and  clearness  that  a  careful  and 
intelligent  revision  would  have  given;  but  it  is  not  difficult  to  get  at  its 
purpose  and  meaning.  The  concluding  lines  are  to  be  read  as  a  proviso 
to  the  general  provision  that  no  civil  suit  shall  be  brought  except  in  the 
district  whereof  the  defendant  is  an  inhabitant. 

Passing  now  to  the  second  section  of  the  act  of  1887,  we  find  the  cases 
mentioned  in  which  a  removal  of  suits  of  a  civil  nature  may  be  had  from 
the  state  court  to  the  circuit  court  of  the  United  States.  They  embrace, 
among  others:  Mrst^  suits  of  a  civil  nature  arising  under  the  constitu- 
tion or  laws  of  the  United  States,  or  treaties  made,  or  which  shall  be 
made,  under  their  authority,  of  which  by  the  previous  section  of  the  act 
the  circuit  courts  are  given  original  jurisdiction,  but  which  are  pending, 
or  may  be  brought,  in  a  state  court;  these  may  be  removed  by  the  de- 
fendant or  defendants  therein;  and,  aecond,  other  suits  of  a  civU  nature 
of  which  the  circuit  courts  are  given  original  jurisdiction  by  the  first  sec- 
tion, but  which  are  pending,  or  may  be  brought,  in  a  state  court;  these 
may  be  removed  by  the  defendant  or  defendants  therein  being  non-resi- 
dents of  the  state.  In  one  of  these  classes  of  suits  a  removal  may  be 
asked  by  the  defendant  or  defendants  without  tegard  to  bis  or  their  resi- 
dence; in  the  other  class,  a  removal  can  be  asked  only  when  the  defend- 
ant or  defendants  reside  without  the  state.  According  to  this  construc- 
tion of  the  two  sections,  the  corporations  of  Nevada,  defendants  in  the 
Yuba  County  Casey  had  a  right  to  its  removal  to  the  circuit  court  of  the 
United  States,  and  we  erred  in  remanding  it  back  to  the  state  court.  So, 
in  the  present  case,  the  defendant,  the  Western  Union  Tel^raph  Com- 
pany, has  a  right  to  its  removal  to  the  circuit  court;  and  the  removal 
being  made,  the  motion  to  remand  the  case  back  to  the  state  court  must 
be  denied.  Since  the  decision  in  the  Yuba  County  CusCy  the  same  ques- 
tion has  been  before  several  circuit  courts,  and  the  decisions  rendered 
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by  them,  after  a  careful  consideration  of  the  subject,  have  been  against 
the  one  we  made,  and  which  we  now  overrule.  See  Faiea  v.  OMcago,  32 
Fed.  Rep.  673;  Gavin  v.  Vance,  33  Fed.  Rep.  84;  Loomis  v.  Coal  Co., 
Id.  353;  Railroad  Co.  v*  Railroad  Cb.,  Id.  885.     Motion  denied. 


Hai3tbaj>  V*. Manning,  Bowman  &  Co. 

iOireuit  Court,  8.  D.  New  York.    April  18, 1888.) 

OouBTfi— Fbdbbal— Objbotions  to  Jubisdiction— Dbitobbsb. 

A  bill  for  infringement  of  a  patent,  in  the  circuit  court  for  the  Southern 
district  of  New  York,  by  a  citizen  of  that  state,  alleged  that  the  defendant  was 
a  corporation  of  Connecticut  doing  business  in  the  district.  Held,  on  de- 
murrer to  the  bill,  for  which  a  special  appearance  only  had  been  entered,  that 
the  court  had  no  Jurisdiction;  the  defendant,  under  the  act  of  congress  of 
March  8,  1887,  not  being  liable  to  suit  outside  of  the  district  of  which  it  was 
an  inhabitant,  except  where  it  consents  thereto,  or  waives  its  objection,  or 
where  the  Jurisdiction  of  the  circuit  court  is  invoked  solely  on  the  ground  of 
diverse  citizenship. 

In  Equity.     Bill  for  infringement.     On  demurrer  to  bill. 
F.  W.  OrockeTy  for  complainant. 
Edvrm  B.  Smithy  for  respondent. 

Wallace,  J.  The  defendant  raises  by  demurrer  to  the  bill  of  com- 
7>laint  the  objection  that  this  court  has  not  jurisdiction  over  the  person 
of  the  defendant.  The  bill  alleges  the  infringement  by  the  defendant  of 
letters  patent  of  the  United  States  granted  to  the  complainant  for  a  new 
^nd  useful  improvement  in  stewing  kettles  or  boilers,  and  also  alleges 
that  tlie  defendant  is  a  corporation  organized  under  the  laws  of  the  state 
of  Connecticut,  and  doing  business  in  the  Southern  district  of  New  York. 
Prior  to  the  act  of  congress  of  March  3,  1887,  the  defendant  could  have 
been  sued  here,  if  "found"  within  the  district,  but  that  act  has  made  a 
radical  change  in  the  former  provisions  of  law  respecting  the  jurisdiction 
of  this  court,  and  a  defendant  can  no  longer  be  sued  outside  the  district 
of  which  he  is  an  inhabitant,  unless  he  consents,  or  waives  his  right  to 
object,  except  where  the  jurisdiction  of  the  circuit  court  is  founded  only 
on  the  fact  that  the  action  is  between  citizens  of  different  states.  The 
present  action  does  not  fall  within  that  category;  and,  as  the  facts  show- 
ing want  of  jurisdiction  appear  upon  the  face  of  the  bill,  and  the  defend- 
ant has  not  appeared  generally  in  the  action,  but  specially,  in  order  to 
xaise  the  objection  by  demurrer,  the  demurrer  must  be  sustained. 
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Gatch  V,  Fitch  A  cL 
SuNMAN  V.  Gatch  «e  oI,    . 
[Oircuii  Court,  D.  Indiana.    February  3, 1888.) 
Banks  akd  Bankikch-National  Banks— Inbolyenc7-—Pbbfbbbkcbs  bt  Stock* 

HOLDER. 

SectioD  2,  act  Cong.  June  80,  1876,  (19  St.  at  Large,  p.  68,)  provides  that  the 
individual  liability  of  shareholders  of  an  insolvent  naitional  bank,  fixed  by 
Rev.  St.  U.  8.  g  5151,  "may  be  enforced  by  any  creditor  of  such  association  by 
bill  in  equity  m  the  nature  of  a  creditors*  bill  brought  by  Buch  creditor  on  be- 
half of  himself  and  all  other  creditors. "  Held^  that  a  mortgage  of  all  his  in- 
dividual property  executed  by  a  cashier  and  stockholder  of  such  bank,  aftc^ 
It  had  closed  its  doors,  to  secure  a  depositor,  amounted  to  &  preference,  and 
was  void  as  against  a  judgment  recovered  against  the  cashier  by  the  receiver 
under  Rev.  St.  U.  S.  §  5161,  either  in  the  hands  of  the  receiver  or  in  those  of 
a  purchaser  from  him  for  value. 

In  Equity,     On  demurrer  to  cross-bill. 

DvMcarij  Smith  &  Wihon,  for  cross-complainants. 

The  cross-bill  of  Sunman  alleged  that  the  City  National  Bank  of  Lawrence- 
burgh  closed  its  doors  on  August  10, 1883,  in  insolvency,  and  never  opened 
up  for  business  thereafter;  Walter  Fitch,  a  defendant  to  the  cross-bill,  was 
its  cashier,  and  owned  $5,000  of  the  stock  of  the  bank;  that  defendant  Gatch 
was  a  depositor  in  the  bank  at  the  time  of  its  suspension  in  the  sum  of  $14,- 
492.37 ;  that  there  were  a  large  number  of  creditors,  and  the  assets  of  the  bank 
were  insufficient  to  pay  its  creditors  in  full;  that  on  August  11th,  and  after 
the  bank  had  suspended,  Gatch,  who  resided  in  Lawrenceburgh,  demanded 
and  procured  of  Fitch  a  mortgage  on  all  the  lands  owned  by  Fitch,  to  secure 
and  protect  him  as  such  depositor;  that  such  lands  were  of  the  value  of  $4,000, 
and  constituted  all  the  property  owned  by  Fitch;  that  Gatch  knew  that  Fitch 
was  such  cashier  and  stockholder,  and  that  this  mortgage  covered  all  the  prop- 
erty owned  by  him ;  that  there  was  no  other  property  out  of  which  an  assess- 
ment by  the  comptroller  upon  Fitch  as  stockholder,  for  the  benefit  of  the  cred- 
itors of  the  bank,  could  be  paid ;  that  this  mortgage  was  made  and  received  for 
the  purpose  and  with  the  intent  of  securing  to  Gatch  a  preference  over  the 
other  creditors  in  the  payment  of  his  debt;  that  there  was  no  consideration  for 
this  mortgage  other  than  the  debt  of  the  bank;  that  in  1884  the  comptroller  ap-. 
pointed  a  receiver  for  the  bank;  that  the  receiver  exhausted  all  the  available 
assets  of  the  bank,  which  failed  to  pay  the  creditors,  and  thereupon  an  assess- 
ment of  50  per  cent,  was  made  by  the  proper  authorities  upon  all  the  stock- 
holders, including  Fitch ;  that.  Fitch  having  failed  to  meet  this  assessment,  the 
receiver,  under  instructions,  instituted  an  action  in  this  couit  against  him  to 
recover  the  amount,  and  did  recover  a  judgment  for  $2,500, — ^the  amount  of 
such  assessment;  that  execution  issued  on  this  judgment,  and  was  returned 
nulla  bona;  that  thereupon  the  receiver  filed  his  petition  in  this  court,  and, 
under  the  instructions  and  order  of  this  court,  sold  the  judgment  to  the  cross- 
complainant,  at  public  auction,  at  the  court-house  door  of  Dearborn  county, 
in  the  city  of  Lawrenceburgh,  after  proper  notice,  the  said  cross-complainant 
being  the  highest  and  best  bidder;  that  this  sale  was  reported  to  the  court,  con* 
firmed,  and  the  judgment  assigned  to  Sunman.  Subsequently  Gatch  brought 
his  suit  in  the  state  court  to  foreclose  his  mortgage,  making  Sunman  a  de- 
fendant.   The  latter  procured  the  removal  of  the  cause  to  this  court,  and  filed 
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the  foregoing  cross-bill.    The  mortgage  consisted  in  a  deed'absolate  in  form, 
and  a  defeasance  executed  by  the  grantee  to  the  grantor. 

Two  questions  are  presented  by  this  demurrer  to  the  c^ross-bill :  ( 1 )  Can  one 
of  a  large  number  of  the  creditors  of  an  insolvent  national  bank  take  a  mort- 
gage on  all  the  property  of  an  individual  stockholder,  to  secure  to  himself  the 
payment  of  the  debt  due  from  the  bank,  so  as  to  defeat  the  right  of  the  re- 
ceiver to  enforce  an  assessment  against  such  stockholder?  In  other  words, 
can  one  of  a  number  of  the  creditors  of  an  insolvent  national  bank,  after  the 
happening  of  such  insolvency,  secure  to  himself  over  all  other  creditors  of  the 
bank  a  preference  in  the  enforcement  of  the  individual  liability  of  a  stock- 
holder in  such  bank?  For  practically  this  is  what  it  amounts  to.  (2)  Is 
there  any  consideration  to  uphold  the  mortgage?  The  first  question  presented 
depends  upon  t  lie  construction  to  be  placed  upon  the  provisions  of  the  national 
bank  act  and  its  amendments.  We  call  attention  to  the  following  provisions 
of  the  national  bank  act:  Rev.  St.  U.  S.  §  5151,  provides:  "The  stockhold- 
ers of  every  national  banking  association  shall  be  held  individually  responsi* 
ble,  equally  and  ratably,  and  not  one  for  another,  for  all  contracts,  debts* 
and  engagements  of  such  association,  to  the  extent  of  the  amount  of  their 
stock  therein,  at  the  par  value  thereof,  in  addition  to  the  amount  invested  in 
such  shares,''  etc.  See  Ball,  Banks,  164.  Section  5210  declares  "that  the 
president  and  cashier  of  any  national  banking  association  shall  cause  to  be 
kept  at  all  times  a  full  and  correct  list  of  the  names  and  residence  of  all  the 
shareholders  in  the  association,  and  the  number  of  shares  held  by  each,  in  the 
otUce  where  its  business  is  transacted.  Such  list  shall  be  subject  to4;heln-* 
spection  of  all  the  shareholders  and  creditors  during  business  hours  of  each 
day. "  Ball,  Banks,  210.  Section  1  of  the  act  of  June  30, 1876,  provides  "that 
whenever  any  national  banking  association  shall  be  dissolved,  and  its  rights, 
privileges,  and  franchises  declared  forfeited,  as  provided  in  section  fifty-two 
hundred  and  thirty-nine  of  the  Revised  Statutes  of  the  United  States,  or  when- 
ever the  comptroller  shall  become  satisfied  of  the  insolvency  of^  national 
banking  association,  he  may,  after  due  examination  of  its  affairs,  in  either 
case,  appoint  a  receiver,  who  shall  proceed  to  close  up  such  association,  and 
enforce  the  personal  liability  of  the  shareholders,  as  provided  in  section  fifty- 
two  hundred  and  thirty-four  of  said  statutes."  Ball,  Banks,  224.  Section  2 
of  the  above  act  reads:  "That  when  any  national  banking  association  shall 
have  gone  into  liquidation  under  the  provisions  of  section  five  thousand  two 
hundred  and  twenty  of  said  statutes,  the  individual  liability  of  the  sharehold- 
ers provided  for  by  section  fifty-one  hundred  and  fifty-one  of  said  statutes 
may  be  enforced  by  any  creditor  of  such  assoeiation  by  bill  in  equity  in  the 
nature  of  a  creditors'  bill,  brought  by  such  creditor  on  behalf  of  himself  and 
of  all  other  creditors  of  the  association  against  the  shareholders  thereof,  in  any 
court  of  the  United  States  having  original  jurisdiction  in  equity  for  the  dis- 
trict in  which  said  association  may  have  been  located  or  established."  Ball, 
Banks,  244.  Section  5234  provides  that  "on  becoming  satisfied,  as  specified 
in  section  fifty-two  hundred  and  twenty-six  and  fifty-two  hundred  and  twenty- 
seven,  that  any  association  has  refused  to  pay  its  circulating  notes  as  thereia 
mentioned,  and  is  in  default,  the  comptroller  of  the  currency  may  forthwith 
appoint  a  receiver,  and  require  of  him  such  bond  and  security  as  he  deema 
proper.  Such  receiver,  under  the  direction  of  the  comptroller,  shall  take  pos-. 
session  of  the  books,  records,  and  assets  of  every  description  of  such  associa- 
tion, collect  all  debts,  dues,  and  claims  belonging  to  it,  and,  upon  the  order  of 
a  court  of  record  of  competent  jurisdiction,  may  sell  or  compound  all  bad  or 
doubtful  debts,  and,  on  a  like  order,  may  sell  the  real  and  personal  property 
of  such  association,  on  such  terms  as  the  couit  shall  direct;  and  may,  if  nec- 
essary to  pay  the  debts  of  such  association,  enforce  the  individual  liability  of 
the  stockholders.    Such  receiver  shall  pay  over  all  money  so  made  to  the  treas- 
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urer  of  the  United  States,  subject  to  the  order  of  the  comptroller,  and  als«> 
make  report  to  the  comptroller  of  all  his  acts  aD(l  proceedings."  Section  5236 
provides  that  '*from  time  to  time,  after  full  provision  has  been  first  made  for 
refunding  to  the  United  States  any  deficiency  in  redeeming  the  notes  of  such 
association,  the  comptroller  shall  make  a  ratable  dividend  of  the  money  so* 
paid  over  to  him  by  such  receiver  on  all  such  claims  as  may  have  been  proved 
to  his  satisfaction,  or  adjudicated  In  a  court  of  competent  jurisdiction,  and  a» 
the  proceeds  of  the  assets  of  such  association  are  paid  over  to  him,  shall  make^ 
further  dividends  on  all  claims  previously  proved  or  adjudicated,  and  the  re- 
mainder of  the  proceeds,  if  any,  shall  be  paid  over  to  the  shareholders  of  such 
association,  or  their  legal  representatives,  in  proportion  to  the  stock  by  them 
respectively  held.''  Section  5242  provides  that  '*all  transfers  of  the  notes^ 
bonds,  bills  of  excliange,  or  other  evidence  of  debt  owing  to  any  national 
banking  association,  or  of  deposits  to  its  credit;  all  assignments  of  mortgages, 
sureties  on  real  estate,  or  of  judgments  or  decrees  in  its  favor;  all  deposits  of 
money,  bullion,  or  other  valuable  thing  for  its  use,  or  for  the  use  of  any  of 
its  shareholders  or  creditors;  and  all  payments  of  money  to  either,  made  after 
the  commission  of  an  act  of  insolvency,  or  in  contemplation  thei-eof,  mad& 
with  a  view  to  prevent  the  application  of  its  assets  in  the  manner  prescribed 
by  this  chapter,  or  with  a  view  to  the  preference  of  one  creditor  to  another, 
except  in  payment  of  its  circulating  notes,  shall  be  utterly  null  and  void;  and 
no  attachment,  injunction,  or  execution  shall  be  issued  against  such  associa* 
tion  or  its  property  before  final  judgment  in  any  suit,  action,  or  proceeding, 
in  any  state,  county  or  municipal  court." 

What  is  the  purpose,  what  the  policy  and  intent,  of  these  provisions  of  the 
national  banking  laws?  It  is  manifest  tliat  the  act  contemplates  that  upon 
insolvency  the  assets  which  go  to  the  creditors  shall  be  equally  and  ratably 
distributed  among  them.  The  assets  of  which  the  bank  is  possessed,  under 
section  5242,  at  the  time  of  suspension,  and  the  assets  raised,  under  section 
5151,  by  assessment  of  the  individual  stockholders,  are  placed,  when  distribu- 
tion Is  had,  upon  exactly  the  same  footing.  Section  5234  and  section  1  of  the 
acts  of  June  30,  1876,  declare  that  when  a  receiver  enforces  this  individual 
liability,  he  shall  pay  over  the  moneys  so  raised  to  the  treasurer  of  the  United 
States,  subject  to  the  order  of  the  comptroller,  and  section  5233  provides  for  a 
"ratable"  division  of  the  fund  among  the  creditors.  And  section  2  of  the  act 
of  June  30,  1876,^  (Ball,  Banks,  244,)  provides  that  when  the  creditors  pro- 
ceed to  enforce  such  individual  liability  by  creditors'  bill,  it  must  be  on  behalf 
of  all  the  creditors  of  the  association,  thus  securing  a  ratable  distribution  when 
the  creditors  proceed  without  a  receiver.  It  is  true,  the  act  does  not  say  in 
negative  terms  that  "no  preference  shall  be  had"  out  of  this  claim  against  the 
individual  stockholders;  but  it  says  the  liability  shall  be  for  all  the  creditors, 
and  that  the  fund  shall  be  ratably  divided.  Such  provisions,  construed  along 
with  section  5242,  which  declares  that  no  preference  shall  be  had  or  obtained  hy 
the  general  creditors  of  an  insolvent  national  bank  out  of  the  assets  of  tlie 
bank,  plainly  indicates  the  intent  and  policy  of  the  laws.  Techuically  speak* 
ing,  this  individual  liability  is  not  called  an  asset  of  the  bank  under  section 
5242,  yet,  so  far  as  the  creditors  are  concerned,  it  is  as  much  an  asset  of  the 
bank  as  the  property  in  the  possession  of  the  bank  at  the  time  of  its  suspen- 
sion, and  is,  therefore,  in  the  policy  and  purpose  of  section  5242.  In  other 
words,  reading  all  these  provisions  together,  as  in  pari  materia,  it  is  the 
manifest  intention  of  the  act  that  all  creditors  shall  be  paid  ratably  and  equally, 
and  that  no  preference  shall  be  allowed.  We  call  attention  to  a  few  author!* 
ties  supporting  an  elementary  rule  bearing  upon  the  point.  See,  particularly,. 
Gates  V.  Bank,  100  U.  S.  239,  244;  Atkins  v.  Disintegrating  Co.,  18  Wall. 

n9  St  at  Large,  es. 
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:272,  901:  Jackson  v.  Collins,  3  Cow.  89,  96;  People  v.  Insurance  Co.,  15 
Johns.  358,  381;  Brown  v.  Somendlle,  8Md.  444, 456;  RyegaU  v.  Wardsboro, 
■30  Vt.  746;  Co.  Inst.  24  V, 

J.  Jf.  Thompson  and  D.  Turpiey  for  defendants. 

We  take  the  position  herein  that  a  debtor  in  embarrassed  circumstances 
lias,  under  the  common  law,  an  absolnte  right  to  prefer  a  creditor, — ^to  pay 
or  to  secure  the  payment  of  one  of  the  claims  against  him» — and  this  claim 
may  be  either  a  debt  due,  or  one  which  may  become  due  upon  any  lawful 
contingency.  It  may  be  either  direct  or  collateral.  *  *  *  It  may  be  a 
debt  growing  out  of  or  a  liability  created,  or  about  to  mature,  by  virtue  of  a 
note,  bond,  or  statute.  As  to  how  it  is  created  makes  no  difference,  so  that 
it  be  a  lawful  claim  or  liability.  Fitch  was  a  stockholder  in  a  national  bank; 
the  grantee  and  creditor  Gatch  was  an  unpaid  depositor  therein;  the  liability 
of  Pitch  to  Gatch  was  created  and  then  existed,  under  section  5151,  Bev.  St. 
U.  S.,  quoted  tiupra.  *  *  *  As  long  as  unpaid  deposit  of  Gatch  existed, 
there  was  a  consideration  for  the  conveyance,  because  there  was  a  liability  of 
Fitch  (under  the  statute)  ** individually"  to  pay  it  to  tlie  extent  of  the  par 
value  of  his  stocky  greatly  exceeding  Gatcb's  claim  and  the  value  of  the  prop- 
erty conveyed.  The  terms  of  that  law  are  that  the  stockholder  ** shall  be  held 
individually  responsible  *  ♦  *  for  all  *  *  *  debts  ♦  ♦  ♦  of  the 
association.''  It  is  not  said,  "in  case  the  bank  fails  to  pay,"  or  'Mn  case  others 
fail  to  pay,"  but  his  responsibility  is  direct,  individual,  several.  The  subse- 
quent provisions  of  the  act  of  congress  for  ascertaining  and  collecting  the 
amount  of  the  debt  do  not  at  all  affect  its  directness  and  individuality.  It  be- 
ing well  determined  that  at  common  law  a  debtor  may  prefer  a  creditor, 
whether  the  liability  so  provided  for  be  due,  to  become  due,  contingent,  direct, 
-or  collateral,  the  deed  in  controversy  can  only  be  defeated  by  some  legislation 
clearly  shown  to  be  in  derogation  of  this  common-law  right.  We  have  now 
no  general  bankrupt  law.  Is  there  anything  in  the  national  bank  law  in  der- 
ogation of  this  right  of  preference.  In  making  a  stockholder  liable  for  the 
debts  of  the  bank  is  to  be  presumed  that  congress  gave  him  the  power  to  choose 
which,  if  any,  of  these  debts  he  might  prefer  in  payment  out  of  his  own  prop- 
erty unless  that  right  is  forbidden.  *  *  ♦  Under  the  well  known  rule  of 
oonstruction,  "expression  of  one  thing  is  the  exclusion  of  the  other,"  we  say 
that  when  congress  forbids  (as  it  does  in  section  5242)  one  class  of  transfers 
— that  of  the  bank  assets — as  an  unlawful  preference,  and  says  nothing  about 
the  other  class  of  transfers, — that  of  their  private  assets  by  stockholders, — 
the  indisputable,  undeniable  inference  is  that  as  to  this  latter  class  of  trans- 
fers, the  law  is  unchanged,  and  a  transfer  in  preference  of  his  private  prop- 
erty by  a  stockholder  is  not  affected  by  the  act  of  congress  in  any  way. 

.  ^yooDS,  J.  After  some  hesitation,  I  have  come  to  the  conclusion  that 
the  demurrer  to  the  cross-bill  should  be  overruled,  there  being,  as  there 
has  been  in  argument,  no  dispute  that  the  cross-complainant,  as  assignee 
of  the  judgment  against  Fitch,  has  the  same  right  to  attack  the  mortgage 
in  question  which  the  receiver  had  before  the  assignment  was  made. 
Fitch  was  not  liable  directly  as  surety  or  otherwise  for  the  indebtedness 
of  the  bank  to  Gatch.  In  the  execution  of  the  mortgage,  therefore,  he 
was  not  exercising  the  common-law  right  of  preference  among  credit- 
ors who  had  demands  directly  against  him;  and  the  mortgi^e  was  made 
without  consideration,  unless  the  fact  that  he  was  a  holder  of  stock  of 
the  bank  involved  such  a  liability  as  to  afibrd  a  binding  consideration 
for  the  execution  of  the  instrument^  and  at  the  same  time  to  warrant  the 
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preference  given  to  Gateh  over  other  creditors  of  the  bank.  Was  this  so? 
The  individual  and  ratable  liability  of  stockholders  in  national  banking 
associations  for  all  contracts,  debts,  and  engagements  of  such  association^ 
to  the  extent  of  the  amount  of  their  stock  therein,  is  definitely  declared 
in  section  5151  of  the  Jaw;  but  in  section  2  of  the  act  of  June  30,  1876, 
it  is  provided  that  this  liability  "may  be  enforced  by  any  creditor  of 
such  association  by  bill  in  equity,  in  the  nature  of  a  creditors'  bill, 
brought  by  such  creditor  on  behalf  of  himself  and  of  all  other  creditors," 
etc.  The  liability  being  enforceable  only  in  behalf  of  all  creditors,  it 
seems  necessarily  to  follow  that  any  voluntary  discharge  or  security  given 
for  the  payment  thereof  should  likewise  be  for  the  equal  benefit  of  all 
creditors,  and  that  any  effort  to  give  a  preference  should  be  deemed  ille- 
gal. This  conclusion  is  in  harmony  with  the  general  and  well-established 
doctrine  that  the  liability  of  corpiwate  stockholders  is  a  fund,  or  source 
of  a  fund,  for  the  ratable  payment  of  all  creditors.  If  the  mortgage  in 
question  is  valid  because  of  Fitch's  liability  as  stockholder, — and,  unless 
valid  for  this  reason,  it  was  clearly  without  consideration, — and  if  such 
a  preference  as  was  here  given  is  valid,  then,  in  the  suit  by  the  receiver 
against  Fitch  upon  his  liability  as  stockholder,  he  might,  it  would  seem, 
have  pleaded  in  bar  payment  of  the  amount  due  or  payable  upon  this 
mortgage,  if  payment  had  been  made;  and,  upon  the  facts  as  they  are 
shown  to  be,  might  have  insisted  that  he  should  be  required  to  pay  noth- 
ing to  the  receiver  until  the  amount  of  his  liability  upon  this  mortgage 
should  be  determined  and  deducted  from'  the  amount  demanded. 
The  demurrer  is  therefore  overruled. 


LiFPiNcoTT  et  al.  v.  Shaw  Oabbiage  Co.  et  oL 
(Circuit  Court,  D.  Indiana.    March  10. 188a) 

1.  Creditors'  Bili*— Distribxjtion  of  Funds— Defendants'  Right  to  Bharb. 
Chattel  mortgages  covering  the  company's  entire  property  given  by  an  in: 
solvent  corporation  to  two  banks,  which  were  among  its  creditors,  were  held 
to  be  invalid,  not  foi  fraud  or  want  of  consideration,  but  because  the  corpora- 
tion, being  governed  by  four  directors,  two  of  whom  were  liable  as  indorsers 
upon  the  notes  to  secure  which  the  mortgages  were  executed,  could  not  pre- 
fer the  holders  of  the  notes  over  unsecured  creditors.  These  mortgages  nad 
been  foreclosed  in  the  state  courts  prior  to  the  filing  of  the  bill,  which  was 
brought  by  a  judgment  creditor  of  the  corporation,  who  was  not  a  party  to 
the  foreclosure,  and  who  sought  for  himself,  and  other  creditors  who  should 
come  in,  to  have  the  mortgagees  declared  trustees  of  the  funds  realized.  Held, 
the  mortgages  being  valid  as  between  the  banks  and  the  corporation,  that  the 
banks  were  not  in  the  case  as  interveners,  and  that  they  could  not  be  required, 
as  a  condition  of  being  allowed  to  share  in  the  fund,  to  put  on  record  a 
formal  request  to  be  admitted  ''under  the  invitation  of  the  bilL* 

8.  Bahe— Chattel  Mortgaobs— Fobeclosurb. 

Where  a  chattel  mortgage  executed  by  an  insolvent  corporation  to  some  of 
its  creditors  has  been  foreclosed  in  the  state  courts,  the  tact  that  it  is  subse- 
quently set  aside  in  the  federal  courts  at  the  suit  of  a  Judgment  creditor  not 
a  party  to  the  f oreclosure«  on  the  gronnd,  not  of  fraud  or  want  of  considera? 
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tlon,  but  becaose  the  preference  was  beneficial  to  some  of  the  directors,  does 
not  affect  the  rights  of  the  mortgagee  to  retain  the  proportionate  shares  of 
the  fund  of  such  intervening  creditors  as  were  parties  to  the  proceedings  in 
the  state  courts,  as  well  as  his  own  share. 

8.  Samb — Crbditobs  Concluded  bt  Decbeb  of  Fobeclosurb. 

Two  banks.  F.  and  L.  creditors  of  an  insolvent  corporation,  procured  each 
a  chattel  mortgage  from  the  company  on  the  entire  plant  to  secure  their  claims. 
They  then  foreclosed  the  mortgages  in  the  state  courts  in  separate  suits,  which 
were  consolidated  before  final  decree.  To  the  suit  of  F.  a  partnership  cred- 
itor was  made  a  party,  but  in  the  suit  of  I.  the  firm  was  not  properly  served 
under  the  laws  of  Indiana,  where  the  bill  was  filed.  Both  mortgages  were  sub- 
sequently held  invalid,  because  the  preference  so  given  was  beneficial  to 
.  some  of  the  directors,  in  the  federal  court,  on  a  Judgment  creditors'  bill  filed 
by  creditors  who  were  not  parties  to  the  foreclosure,  and  the  banks  adjudged 
trustees  of  the  respective  proceeds  of  sale.  Held,  on  final  distribution  of  the 
fund,  that  the  partnership  should  take  nothing  from  the  proceeds  in  the 
hands  of  F..  but  should  receive  its  percentage  from  those  In  the  hands  of 
I. ;  that  creditors  who  were  not  parties  to  the  foreclosure  should  share  alike 
in  both  funds;  and  that  neither  bank  should  have  anything  from  the  other, 
but  that  each  should  retain  what,  but  for  the  decree  in  the  state  court,  and 
because  of  the  validity  of  the  mortgages  between  the  parties  thereto,  would 
go  out  of  its  fund  to  the  otlier,  and  to  the  creditors  bound  by  that  decree. 

i.  Bamb— SoiiiciTOBs'  Fees. 

An  allowance  of  a  solicitor's  fee  to  be  taxed  as  costs,  or  taken  from  the  fund 
before  distribution,  will  not  be  granted  complainant  in  a  Judgment  creditors' 
bUl  to  set  aside  certain  mortgages  executed  by  an  insolvent  corporation,  and 
to  have  the  mortgagees  declared  trustees  for  the  company's  creditors,  where 
the  mortgages  are  Invalid  solely  on  the  ground  that  they  amount  to  prefer- 
ences beneficial  to  directors,  and  not  because  of  fraud  or  want  of  consider- 
ation. 

6.  Same— Costs  of  Refbrekce— Apfortionicent. 

A  judgment  creditors'  bill  attacked  a  chattel  mortgage  executed  by  an  in- 
solvent corporation  on  the  ground  of  fraud,  and,  a  foreclosure  having  been 
had,  asked  that  the  mortgagees  be  adjudged  trustees  of  the  proceeds  of  sale 
for  the  benefit  of  the  company's  creditors.  The  court  found  no  fraud  or  want 
of  consideration,  but  set  the  mortgage  aside  because  it  contained  an  illegal 
preference  of- demands  indorsed  by  oirectors  of  the  corporation.  The  testi- 
mony put  in  at  the  first  reference  was  pertinent,  however,  on  the  question  of 
the  amount  of  the  debt  owing  to  the  mortgagee  when  the  mortgage  was  made. 
Hdd^  an  exact  apportionment  of  costs  being  difficult,  that  the  costs  of  the 
reference  should  be  paid  from  the  fund  before  distribution. 

In  Equity,     On  final  distribution  under  master's  report. 

This  is  a  suit  by  creditors  of  the  Shaw  Carriage  Company,  an  insolvent 
corporation,  for  the  benefit  of  all  creditors  intervening,  to  set  aside  cer- 
tain mortgages  made  by  that  company  to  its  co-defendants,  the  First  Na- 
tional Bank  of  Indianapolis  and  the  Indiana  Banking  Company,  and  to 
have  the  mortgagees  declared  trustees  for  the  creditors  of  the  proceeds  of 
sales  of  the  mortgaged  property  made  before  the  bringing  of  this  action, 
by  virtue  of  a  decree  of  foreclosure  obtained  in  the  superior  court  of  Ma- 
rion county,  Indiana.  As  will  be  seen  by  a  reference  to  the  opinion  of 
this  court  in  25  Fed.  Rep.  577,  where  the  master's  report  upon  the  first 
reference  and  a  full  statement  of  the  averments  and  prayer  of  the  bill  may 
also  be  found,  the  mortgages  in  question  are  held  to  have  been  invalid, 
hot  for  fraud  or  want  of  consideration,  as  alleged  in  the  complaint,  but 
because  the  Shaw  Carriage  Company,  being  an  insolvent*  corporation,  gov- 
erned by  four  directors,  two  of  whom  were  liable  as  indorsers  upon  the 
notes  to  secure  which  the  mortgages  were  given  covering  the  company's 
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entire  property,  could  not  give  the  holders  of  these  obligations  a  valid 
preference  over  creditors  whose  demands  were  without  such  indorsement. 
Besides  the  proceeds  of  the  chattel  property  sold  under  the  decree  of  the 
state  court,  the  defendant  banks  are  chargeable  with  sums  realized  from, 
or  the  estimated  value  of,  real  estate  of  the  carriage  company,  upon  which, 
as  the  court  in  its  former  opinion  held,  they  had  acquired  valid  judgment 
liens;  but  for  these  sums  they  are  required  to  account  only  as  credits 
upon  their  demands  against  the  carris^e  company,  thereby  reducing  pro 
tanto  their  share  in  the  fund  derived  from  the  chattel  property,  which 
they  obtained  and  hold  only  by  virtue  of  the  mortgages,  which  have  been 
declared  invalid  as  against  complainants  and  other  creditors. 

Pertinent  to  the  subject  of  the  distribution  of  this  fund  and  to  the  dif- 
ferent  positions  of  counsel,  the  master's  report,  as  modified  by  the  court 
and  by  agreement  of  counsel,  shows  the  following  facts:  By  the  decree 
of  the  Marion  superior  court  the  proceeds  of  the  property  sold  were  di- 
vided on  th^  basis  of  257  to  the  Indiana  Banking  Company  and  300  to 
the  First  National  Bank.  The  total  fund  in  the  possession  of  these  banks 
to  be  accounted  for  in  this  action,  including  interest  to  the  1st  of  Janu* 
ary  last,  is  $63,097.93.  The  total  indebtedness  of  the  Shaw  Carriage 
Company,  existing  when  the  mortgages  in  question  were  made,  includ- 
ing the  demands  of  the  defendants,  reduced  by  the  value  or  amount  re- 
ceived from  sale  of  real  estate,  is  $125,293.18;  the  several  demands  of 
the  respective  creditors,  counting  the  mercantile  creditors  as  one,  being 
as  follows: 

Fletcher  A  Sharpe,             ..;••-  $20,103  33 

Meridian  National  Bank, 4,767  03 

Wishard,  assignee, 9,679  75- 

Mrs.  HoUiday, ,  4.936  23 

Indiana  National  Bank,     •           •           -           -           -      '    •  759  87 

Mercantile  creditors,                •           •           •           •           •  14,396  39 

First  National  Bank,  defendant,               .           •           •           .  21,235  73 

Indiana  Banking  Company,  defendant.         •           •           •  49,415  25 

8125,293  13 

Excepting  Fletcher  &  Sharpe  and  the  mercantile  creditors,  the  inter- 
vening creditors  above  named  were  all  made  parties,  and  served  with 
process,  in  the  actions  of  the  defendant  banks  (afterwards  consolidated)  in 
the  state  court,  wherein  the  decree  of  foreclosure  was  had  as  stated,  and, 
as  indicated  in  the  former  opinion,  are  held  to  be  estopped  by  that  de- 
cree from  disputing  here  the  validity  of  the  mortgages  so  foreclosed;  and 
Fletcher  &  Sharpe,  having  been  made  parties  to  the  action  of  the  First 
National  Bank,  are  likewise  estopped  from  claiming  any  share  of  that 
portion  of  the  fund  in  the  hands  of  that  bank,  but  are  not  estopped  as  to 
the  Indiana  Banking  Company,  because  one  of  the  members  of  the  firm 
was  not  named  as  a  defendant,  nor  served  with  process,  in  the  action  of 
that  company,  and  the  facts  in  respect  to  the  mortgage  of  that  company 
were  not  so  set  out  in  the  bill  of  the  First  National  Bank  as  to  autliorize 
a  foreclosure  thereof  without  process  upon  the  bill  of  the  banking  com* 
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pany  in  its  separate  action,  or  on  a  cross-bill  in  the  action  of  the  First 
National  Bank.  In  this  condition  of  the  case,  what  are  the  respective 
rights  of  the  parties  in  the  fiind  to  be  apportioned?  Counsel  for  com- 
plainants and  interveners,  in  a  sapplemental  brief  defining  and  summa* 
rizing  their  positions  and  arguments,  say: 

"What  amount  sliaU  be  aUowed  for  solicitor's  f^es,  and  how  shall  it  be 
charged  in  the  distribution?  Shall  the  complainant  be  entitled  to  recoverfuU 
costs,  including  the  master's  fee,  and  shall  these  costs,  so  far  as  made  by  the 
defendant  banks,  be  charged  against  their  dividends,  or  shall  alJ  the  costs  be 
charged  against  the  fund,  or  shtiU  any  poition  be  charged  against  the  complain* 
ant?  Shall  the  funds  be  treated  as  one,  and  all  the  parties  allowed  to  partici* 
pate,  iuciading  Fletcher  &  Sharps,  or  as  two  funds,  Fletcher  and  Sbarpe  be- 
ing admitted  as  to  the  Indiana  Banking  Company  and  excluded  as  to  the  First 
National,  {md  each  of  the  defendant  b^nks  excluded  from  the  division  of  the 
assets  with  which  the  other  is  chargeable?  We  will  not  attempt  to  reproduce 
the  points  made  in  argument,  but  desire  to  emphasize  one  proposition  which 
seems  to  us  to  be  controlling  of  several  of  the  questions  raised,  and  that  is 
that  the  defendant  banks  are  not  claiming — cannot  claim — anything  here  un- 
der their  mortgages.  If  they  do  so  claim,  they  must  be  content  with  the  res- 
idue after  the  complainants  and  interveners  have  been  paid  in  full.  The 
mortgages  have  been  annulled,  set  aside,  held  for  naught.  It  is  as  if  they  had 
never  been,  and  the  fund  brought  in  had  been  found  in  the  hands  of  the  de- 
fendant banks  as  money  received  to  the  use  of  the  Shaw  Carriage  Company, 
and  the  whole  fund  had  been  brought  into  court.  Riggs  v.  Murray^  2  Johns. 
Ch.  582.  The  creditors  of  the  Shaw  Carriage  Company,  your  honor  having 
this  fund  in  charge,  present  their  claims  as  upon  a  distribution.  The  banks 
come  in  by  the  same  door  with  the  complainant  and  the  other  interveners. 
The  fund  is  the  property  of  the  Shaw  Carriage  Company,  every  dollar  of  it. 
No  dollar  of  it  belongs  to  either  of  the  banks  until  your  honor  has  assigned 
it  to  them  upon  distribution  here.  No  more  than  a  single  dollar  belongs  to 
the  complainant  or  any  other  interveners.  If  the  complainants  had  asked 
it,  the  court  would  have  appointed  a  receiver  for  the  Shaw  Carriage  Company, 
and  directed  him  to  recover  that  money,  and  his  recovery,  of  course,  would 
have  been  for  the  whole  amount;  and  you  should  have  ordered  as  in  Riggs  v, 
Murray f  supra^  that  the  whole  be  paid  in.  As  to  solicitor's  fees,  our  position 
is  that  the  fund  in  court  has  been  brought  in  by  the  complainants.  The  other 
interveners,  including  the  defendant  banks,  if  they  come  in  at  all,  come  in  un- 
der the  invitation  of  the  bill,  and  that  is  upon  condition  that  they  share  costs, 
the  necessary  burdens  of  bringing  the  fund  into  court.  Solicitor's  fees  have 
never,  in  any  case  to  our  knowledge,  been  denied  in  such  cases  in  the  United 
States  courts.  The  argument  of  the  attorneys  for  the  defendant  banks  rests 
upon  the  proposition  that  they  are  not  here  as  interveners  dividing  the  fund 
that  has  been  brought  in,  but  as  defendants  paying  in  only  a  portion  of  the 
proceeds  of  the  mortgage  property,  and  retaining  under  their  mortgages  the 
balance.  This  is  not  true.  The  mortgage  has  been  set  aside.  We  cite  as  bear- 
ing upon  this  question:  Trustees  v.  Greenough^  105  U.  8. 527 ;  Railroad  Co.  v. 
Pettus.  113  U.  S.  116,  5  Sup.  Ct.  Bep.  387;  Attorney  General  v.  Society,  13 
A)len,  497 ;  JEx  parte  Flitt,  2  Wall.  Jr.  482, 483;  Larkin  v.  Faxton,  2  Mylne  & 
K.  320;  Barker  v.  Wardle,  Id.  818.  If  the  estoppel  as  to  the  First  National 
Bank  against  Fletcher  &  Sharpe  is  maintained,  then,  of  course,  the  funds  in 
the  hands  of  the  two  defendant  banks  must  be  distributed  separately  as  to  those 
who  are  entitled  to  share  as  to  it;  and  it  is  agreed  by  the  counsel  representing 
both  banks,  respectively,  that  neither  is  entitled  to  share  as  against  the  other. 
Therefore  the  order  should  be  that,  as  to  the  fund  for  which  the  Indiana  Bank- 
ing Company  must  account,  the  defendants  Fletcher  &  Sharpe  and  comaker- 
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cial  debt  creditors  shall  share;  that,  as  to  the  fund  for  which  the  First  Na- 
tional Bank  must  account,  the  commercial  debt  creditors  and  that  bank  shall 
be  admitted  to  share;  or  your  honor  must  reconsider  your  ruling  that  the  es- 
toppel as  to  Fletcher  So  Sharps  prevails  in  behalf  of  the  First  National  Bank, 
and  hold  that  there  is  no  joint  estoppel,  and  that,  the  defendants  being  jointly 
bound,  consequently  no  estoppel  arises.  In  that  event,  Fletcher  &  sharpe 
must  be  admitted  to  prove  against  the  whole  fund  as  one  fund." 

Counsel  have  also  cited  the  following  cases:  In  re  Stephens^  8  '^iss. 
187;  Hone  v.  Hmricfuezy  13  Wend.  240;  Weed  v.  Pierce,  9  Cow.  729; 
Bodiey  v.  Goodrich,  7  How.  276;  Bank  v.  Hofhdmer,  23  Fed.  Rep.  17; 
Bank  v.  Earle,  110  U.  8.  716,  4  Sup.  a.  Rep.  226;  M&tbM  v.  Bank,  91 
U.  S.  357;  BvJtier  v.  Jaffray,  12  Ind.  504;  Qraydan  v.  Barlow,  15  Ind. 
197;  Tompkins  V.  AssociaOon,  19  Ind.  197;  Oooke  v.  Ross,  22  Ind.  167. 

Horace  Speed  and  Harrison,  Miller  <&  Elam,  for  complainants  and  inter- 
venors. 

Claypod  &  Ketcham  and  Dwncan,  Smith  &  Wilson,  for  respondents* 

Woods,  J. ,  (after  stating  the  facts  as  above.)  It  is  certainly  a  mistake  to 
say  that  "the  fund  is  the  property  of  the  Shaw  Carriage  Company."  The 
mortgages  in  question  were  valid  between  the  parties,  and,  as  between 
them,  have  never  been  set  aside.  The  mortgagee  of  a  chattel  has  the 
legal  title,  (Jones,  Chat.  Mortg.  §  426;  Fay  v.  BurdiU,  81  Ind.  433;) 
and  consequently,  if  the  bill  in  this  action  had  been  brought,  and  the 
present  stage  of  procedure  reached,  before  steps  to  foreclose  had  been  taken 
in  the  state  court,  it  could  not  have  been  said  that  the  Shaw  Carriage 
Company  had  any  interest  in  the  property,  except  a  right  of  redemp- 
tion, by  paying  the  mortgage  debt.  But  by  the  decree  of  the  state  court, 
consummated  in  a  sale  of  the  property,  that  equity  has  been  extinguished; 
and  upon  no  supposable  contingency — ^not  even  if  this  court  had  found 
that  the  mortgage  debts  were  fictitious,  and  the  fund  more  than  enough 
to  pay  all  just  demands — could  an  order  be  rightfully  made  for  the  re- 
turn or  payment  of  a  dollar  of  the  surplus  to  the  Shaw  Carriage  Company. 
That  surplus  would  justly  beloujg  to  the  defendant  banks,  and  it  would 
be  so  adjudged,  not  upon  the  theory  of  a  distribution  made  to  them  as 
intervenors  under  complainants'  bill,  but  because  the  money  was  law- 
fully theirs  by  virtue  of  a  transaction  valid  between  the  parties,  and  to 
that  extent  unassailable  by  creditors  of  the  Shaw  Carriage  Company. 
Indeed,  in  the  case  of  Dunphy  v.  Kleinsmith,  11  Wall.  610,  speaking  in 
respect  tp  an  action  of  creditors  to  set  aside  a  mortgage  alleged  to  have 
been  fraudulently  made  to  secure  fictitious  liabilities,  the  supreme  court 
said :  "  The  decree  against  the  defendant  must  be  a  decree  for  an  account. 
He  must  be  called  to  account  for  just  what  property  has  come  into  his 
hands,  and  no  more;  and  he  will  be  entitled,  under  ordinary  circum- 
stances, to  a  rebate  for  the  amount  that  was  justly  and  honestly  due  him.* 
That  is  to  say,  as  I  understand  this  statement,  the  case  being  one  in 
which  a  lawful  preference  might  have  been  given  for  the  "  amount  justly 
due,"  the  preference  given,  under  ordinary  circumstances,  will  be  up- 
held to  that  extent,  notwithstanding  an  overstatement  in  the  mortgage  or 
assignment  of  the  amount  of  indebtedness  intended  to  be  secured.    Much 
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more, — and  certainly,  as  it  seems  to  me,  both  upon  principle  and  upon 
reason, — it  must  be  said  in  cases  like  this,  where  there  is  no  taint  of 
fraudulent  intent  in  the  conduct  of  the  respondents,  that  they  will  be 
permitted  to  retain,  as  justly  their  own,  such  proportion  of  the  fund  as 
they  would  have  been  entitled  to  receive  upon  a  ratable  distribution  be- 
tween creditors.  This  view  involves  no  wrong  in  theory  or  result  to 
other  creditors.  The  strict  right  of  each  of  them,  when  the  debtor  be- 
came insolvent,  and  ceased  to  do  business,  was  to  receive  his  proportion- 
ate share  of  the  assets;  and,  holding  the  defendants  as  trustees  of  the 
fund  derived  from  the  assets,  they  can  claim  in  a  court  of  equity  no  fur- 
ther interference  than  necessary  for  the  full  enforcement  of  that  right  and 
the  corresponding  rights  of  other  intervening  creditors.  1  Story,  Eq, 
Jur.  §  371;  Stewart  v.  PlaU,  101  U.  S.  731;  Mndley  v.  (Mey,  1  Blackf. 
262;  Burtchv.  EUioU,  3  Ind.  99;  Springer  v.  Droadi,  32  Ind.  486;  O'Md 
v.  Chandler^  42  Ind.  471;  Van  Wy  v.  Clarh,  50  Ind.  259;  Gamer  v. 
Graves^  54  Ind.  188;  Edwards  v.  Haverstickj  53  Ind.  348;  Stout  v.  Stout^ 
77  Ind.  537.  Beginning  with  the  original  hearing,  counsel  for  the  com- 
plainants have  insisted  and  several  times  have  moved  that  as  a  condition 
of  being  allowed  to  share  in  the  fund  the  defendant  banks  be  required  to 
abandon  their  hostile  attitude  of  defense,  and  to  put  on  record  a  formal 
request  to  be  admitted  "under  the  invitation  of  the  bill''  to  share  the 
benefit  of  the  suit  on  an  equality  with  other  interveners.  The  inadmis- 
sibility of  this  proposition,  now  that  its  bearing  upon  present  questions 
is  apparent,  is,  as  it  seems  to  me,  quite  evident.  As  against  the  car- 
riage company  and  all  parties  to  the  decree  of  the  superior  court,  the  de- 
fendant banks  have  a  perfect  and  exclusive  right  to  the  entire  fund,  and 
in  respect  to  other  creditors  are  bound  to  surrender  to  them  only  their 
proportionate  share  of  the  fund.  As  stated  in  the  case  of  Stout  v.  Stout^ 
supra: 

"  The  theory  of  the  action  [which  was  to  set  aside  a  series  of  fraudulent  con- 
veyances] is  not  to  annul  the  deeds,  and  revest  the  title  in  the  original  fraud- 
ulent grantor,  but  to  convert  the  final  grantee  into  a  trustee  holding  for  the 
benefit  of  the  injured  creditors.  Except  as  to  creditors,  the  conveyance  is 
valid,  and  it  will  not  be  interfered  with  further  than  necessary  to  secure  their 
rights." 

In  a  proper  case,  of  course,  as  has  been  suggested,  a  receiver  will  be 
appointed,  and,  if  necessary,  the  entire  property  or  assets  brought  into 
the  custody  of  the  court  will  be  converted  into  money;  but  this  involves 
no  dififerent  principle  from  that  stated.  The  costs  of  the  receivership, 
including  compensation  to  the  receiver's  counsel  or  solicitors,  might  doubt- 
less be  taxed  against  the  fund  in  such  cases,  (^Hubbard  v.  Camperdovm 
Mills f  1  S.  E.  Rep.  6;)  but  if  on  final  distribution  any  of  the  fund  re- 
mains after  payment  of  creditors  in  fuU  or  in  part,  according  to  their 
respective  equities,  the  remainder  will  go  to  the  defendant  from  whom 
the  fund  or  property  was  taken,  as  of  right,  and  not  upon  the  ficti- 
tious theory  that  he  takes  as  an  intervenor  or  plaintiff  in  the  action, 
when  in  fact  he  has  been  a  defendant  throughout  the  litigation.  The 
attitude  and  conduct  of  the  defendants  in  the  case,  therefore,  in  the 


Digitized  by 


Google 


€76  FEDERAL  BEPORTEB. 

opinion  of  the  court,  afford  no  reason  for  denying  them  the  ordinary 
privilege  conceded  to  litigants  of  contesting  any  adverse  ruling  of  th-^ 
court,  and  of  carrying  the  question  to  the  supreme  court  for  final  decis- 
ion. But,  if  the  position  of  counsel  be  true,  the  defendant  banks  cannot 
receive  or  retain  any  part  of  the  fund  in  their  possession,  without  thereby 
fiurrendering  the  right  to  dispute  further  the  first  and  most  important 
ruling  in  the  case, — that  is,  that  their  mortgages  were  invalid.  Outside 
of  bankruptcy  cases,  the  court  knows  of  no  authority  for  such  practice, 
or  for  such  a  rule  of  right  and  equity.  Counsel,  it  may  be  observed, 
have  not  adhered  with  entire  consistency  to  the  proposition  that  the  de- 
fendant banks,  if  they  share  at  all  in  the  fund,  must  do  it  upon  the 
terms  ofTered  to  interveners;  because  they  have  also  inMsted  that  as  be- 
tween themselves  these  defendants  must  not  only  continue  bound  by 
their  mortgages  and  by  the  decree  of  foreclosure  thereof,  but  must  sepa- 
rately account  in  this  action,  each  for  the  portion  of  the  fund  in  its  pos- 
session, without  right  to  share  in  that  portion  thereof  in  the  posse^on 
of  the  other,  or  to  have  the  debt  of  the  carriage  company  to  the  other 
counted  as  a  part  of  the  aggregate  indebtedness;  while,  as  they  urge,  the 
commercial  creditors  shall  be  allowed  to  prove  their  demands  in  full 
against  each;  and  reference  is  made  to  Bank  v.  Qir  Cb.,  20  Fed.  Rep.  69, 
as  authority  for  permitting  the  proof  of  claims  in  full  against  distinct 
funds.  Of  this  case  it  is  enough  to  say  that  the  claims  there  considered 
were  liens  by  contract  upon  the  different  funds,  and  the  decision  simply 
gave  full  effect  to  contract  rights.  It  is,  of  course,  true  that  these  banks 
can  be  put  in  no  new  attitude  towards  each  other,  but  their  relation  to 
the  complainants  and  other  creditors  who  are  not  bound  by  the  decree 
of  the  state  court  is  different,  and  must  be  determined  by  the  principles 
of  equity  already  stated;  and  therefore,  whether  the  distribution  shall 
be  deemed  to  be  of  one  futid  or  two,  the  sum  of  all  demands  against  the 
oarriage  company,  including  those  of  the  defendant  banks,  should  be 
taken  into  consideration;  and,  if  this  be  done,  the  share  or  percentage 
of  the  fund  which  each  creditor  entitled  to  participate  can  receive  wUl 
be  the  same  in  the  aggregate,  whether  treated  as  derived  from  one  fVmd 
or  two.  But  if  the  distribution  is  to  be  made  upon  the  theory  of  two 
funds  separately  considered,  and  the  demand  of  one  defendant  bank  is 
not  to  enter  into  the  computation  by  which  distribution  of  the  fund  in 
possession  of  the  other  shall  be  determined,  and  vice  versa,  then  not  only 
will  the  commercial  creditors  and  Fletcher  &  Sharpe  receive  much  larger 
shares  of  the  fund,  but  their  shares,  as  between  themselves,  will  be  rela- 
tively greatly  different;  and  the  amounts  taken  from  the  defendants,  be- 
sides being  larger  in  the  aggregate,  will  be  increased  in  an  unequal  ratio, 
— these  inequalities  and  irregularities  arising  in  part  from  the  fact  tliat 
Fletcher  &  Sharpe  can  share  in  one  fund  and  not  in  the  other,  and  in 
perhaps  larger  part  from  the  fact  that  the  difference  between  the  respect- 
ive demands  of  the  defendant  banks  against  the  carriage  company  does 
not  correspond  with  the  difference  between  the  respective  -amounts  for 
which  they  must  account.  Besides,  a  computation  upon  this  basis  leads, 
as  will  be  found  upon  experiment,  to  an  arithmetical  tangle  from  which 
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there  seems  to  be  no  escape  entirely  consistent  with  either  equitable  or 
mathematical  principles;  while,  if  each  creditor  be  allowed  a  percentage 
of  the  fund  or  fund*  in  which  he  is  entitled  to  share,  equal  to  the  per- 
centage of  his  demand  in  the  sum  of  all  demands  against  the  carriage 
company,  the  computation  will  be  free  from  difficulty,  and  in  harmony 
with  the  principles  stated,  both  of  law  and  equity.  In  this  way  Fletcher 
&  Sharpe  will  take  nothing  from  the  First  National  Bank,  but  will  re- 
ceive their  percentage  of  the  fund  in  the  possession  of  the  Indiana  Bank- 
ing Company;  and  the  commercial  creditors  wiU  take  alike  from  both 
funds;  while  neither  bank  will  take  anything  from  the  other,  but  each  will 
retain  what,  but  for  the  decree  of  the  superior  court  and  because  of  the 
validity  of  the  mortgages  between  the  parties,  would  go  out  of  its  fund  to 
the  other  and  to  the  creditors  bound  by  that  decree.  On  this  theory,  it 
was  conceded  in  argument,  as  I  understood,  that  if  defendants  had  paid  to 
any  creditor  his  proportionate  share  of  the  fund,  or  of  the  value  of  the 
mortgaged  assets,  they  would  be  entitled  to  have  the  amount  of  that  cred- 
itor's demand  considered,  as  if  assigned  to  them,  in  determining  what 
other  credit9r8  should  receive;  and  by  the  same  principle  I  am  unable 
to  see  why  the  defendants  shall  not  be  allowed  a  like  benefit  from  the 
estoppel  obtained  in  the  state  court  against  the  creditors  made  parties  to 
that  procedure.  To  so  hold  does  not  diminish  the  just  remedies  of  cred- 
itors not  estopped;  while  to  hold  otherwise  would,  without  merit  or  con- 
sideration moving  from  them  or  from  any  other  for  their  intended  ben- 
efit, enhance  their  interests,  to  the  detriment  of  the  defendants  who  ob- 
tained the  decree.  If  complainants  had  procured  a  lien  by  levy  of  their 
execution  upon  the  mortgaged  chattels  before  they  were  sold  under  the 
foreclosure  decree,  and  they  had  brought  their  bill  here  to  annul  the 
mortgages,  this  gourt  would  of  course  have  recognized  their  priority  or 
right  to  full  satisfaction,  both  as  against  the  defendants  and  against  inter- 
veners. But  that  is  not  the  situation,  nor  is  the  case  one  in  which  by 
the  mere  bringing  of  the  bill  and  the  service  of  process  the  complainants 
sought  to  procure,  or,  perhaps,  could  have  procured,  an  equitable  lien  or 
priority  over  other  creditors;  and  consequently  the  cases  wherein  such  pri- 
orities have  been  recognized  are  not  controlling  of  the  questions  presented 
here.  In  any  event,  the  lien  of  a  creditors'  bill  is  commensurate  only 
with  the  remedy  or  relief  proper  to  be  granted  under  the  bill;  and  that 
much,  in  effect,  the  complainants  are  awarded  in  this  case,  in  that  the  de- 
fendant banks  are  held  to  account  for  all  moneys  and  property  received 
by  them  under  their  moilgagea,  and  the  fund  and  property,  so  far  as 
brought  under  the  piower  or  into  the  custody  of  the  court,  (as  the  real  es- 
tate in  possession  of  the  receiver  of  the  First  National  Bank  has  been,)  is 
held  for  the  full  payment  of  the  sums  decreed  to'  be  paid  into  court  for 
the  complainants  and  interveners. .  The  question  is  not  whether  the  de- 
fendants might,  of  their  own  motion,  have  proved  and  brought  into  the 
computation  the  claims  of  creditors  who  were  not  parties  to  the  foreclos- 
ure decree  nor  to  this  suit,  and  to  whom  they  had  paid  nothing.  Doubt- 
less, in  order  to  obtain  a  complete  adjustment  of  rights  and  liabilities, 
and  to  protect  themselves  against  further  suitS|  they  might  have  had  a 
v.34F.no.8— 37 
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reference,  with  an  order  that  claimants  should  present  their  demands 
within  a  time  stated ,  or  be  barred  of  any  right  in  the  fund ;  but  the  question 
presented  respects  only  the  rights  and  demands  of  parties  to  the  record 
whose  claims  have  been  established,  beyond  dispute  by  the  complainants 
and,  in  respect  to  the  amount  due  thereon,  beyond  dispute  by  any  party 
to  the  case.  Consistently  with  this  situation  and  the  respective  rights 
of  the  parties,  the  distribution  can  be  made  only  on  the  basis  already 
stated:  that  is,  the  fund  must  be  apportioned  according  to  the  several 
amounts  of  the  different  demands  proven.  And  when  this  is  done,  who 
shall  take  the  sums  corresponding  to  the  demands  of  A.,  B.,  and  C,  the 
estopped  creditors,  so  called?  The  complainants  and  other  interveners 
cannot,  because  as  against  them  the  rights  of  A. ,  B. ,  and  C.  are  perfect  and 
exclusive;  but,  as  against  the  defendants,  A.,  B.,  and  C.  cannot  take,  be- 
cause they  are  estopped  by  the  decree  of  foreclosure.  The  necessary  con- 
clusion, not  inconsistent,  as  already  shown,  with  the  rights  of  any  party, 
is  that  these  sums  must  remain  in  the  hands  of  the  defendants.  If  pos- 
sibly there  be  error  in  this  conclusion,  I  think  it  more  probably  is  in 
the  holding  that  in  this  action  any  creditor  is  estopped  fronx  sharing  by 
reason  of  tlie  decree  in  the  state  court,  and,  if  the  court  has  erred  in  this 
respect,  an  appeal  will  give  the  creditors  so  excluded  their  just  rights, 
withoat  harm  to  other  parties,  plaintiff  or  defendant;  but,  alter  a  distri- 
bution upon  the  theory  contended  for,  such  an  appeal,  successfully  pros- 
ecuted, would  result  in  an  incomplete  remedy  to  the  appellants,  or  in 
taking  from  the  defendants  more  than  would  be  just,  or  at  least  in  a  sit- 
Wiation  difficult  to  adjust  equitably  between  the  parties. 

The  motion  of  complainants  for  an  allowance  of  a  solicitor's  fee,  to  be 
taxed  as  costs,  or  taken  from  the  fund  before  distribution,  it  is  evident 
from  what  has  already  been  said,  should  be  denied.  The  power  to  make 
such  allowances,  at  best,  is  dangerously  arbitrary,  and,  as  has  often  been 
suggested  by  the  courts,  ought  not  to  be  extended  to  doubtful  cases.  In 
this  case,  such  an  allowance,  if  asked,  might  properly  be  made  against 
interveners  who  have  accepted  "the  invitation  of  the  bill;"  but  no  ex- 
ample of  a  like  charge  against  defendants  in  the  attitude  of  these  has 
been  cited,  or,  as  I  think,  ought  to  be  established.  To  illustrate  the  in- 
equity of  the  consequences  to  which  the  proposition  would  lead,  let  us 
suppose  that  the  court  had  ordered  in  this  case  that  the  commercial  cred- 
itors and  Fletcher  &  Sharpe  should  be  paid  in  full,  taking  $35,000  of 
the  fund,  and  leaving  in  possession  of  the  defendants  $28,000;  or  sup- 
pose, instead  of  the  mortgaged  property  having  been  converted  into  a 
fund,  that  the  defendant  banks  had  purchased  the  property  at  the  de- 
cretal sale,  and  were  still  holding  it,  and  that  by  reason  of  enhanced 
values  it  had  been  found,  in  this  case,  to  be  worth  a  sum  exceeding  the 
amount  of  all  demands  against  the  carriage  company,  and  that  accord- 
ingly the  court  had  required  the  defendants  to  bring  into  court  money 
enough  to  satisfy  the  demands  of  all  creditors  not  bound  by  the  decree 
of  foreclosure, — could  it  be  insisted  (and  yet  such  is  the  logic  of  counsel) 
on  either  supposition  that,  theoretically,  not  only  the  entire  fund  or 
property  must  be  deemed  to  have  been  brought  into  court, — which  in  a 
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sense  is  true, — ^but  that  the  defendants  must  be  deemed  to  take,  as  dis- 
tributees under  complainant's  bill,  the  remainder  left  in  their  possession, 
«nd  therefore  should  be  required  to  contribute  to  the  compensation  of 
<5omplainants'  solicitors  ratably,  and  not  only  in  proportion  to  the 
amount  of  their  demands  against  the  common  debtor,  but  also  upon  the 
surplus  over  and  above  all  demands  derived  from  the  enhanced  value  of 
the  property? 

In  respect  to  the  costs  of  the  first  reference  to  tHe  master,  which  the 
-defendants  ask  to  have  taxed  against  the  complainants,  it  is  true,  as 
stated  in  the  former  opinion,  that  the  charges  of  actual  fraud,  in  re- 
spect to  which  mainly  the  evidence  on  that  reference  was  taken,  were 
not  sustained,  but  nevertheless  much  of  this  evidence  was  more  or  less 
pertinent  to  the  inquiry  made  on  the  last  reference  into'  the  amount  of 
the  demands  of  the  defendant  bank  against  the  Shaw  Carriage  Company, 
and  it  would  doubtless  be  quite  difficult  to  make  a  fair  or  exact  apportion- 
ment of  these  costs;  therefore,  as  the  nearest  practicable  approximation, 
it  is  ordered  that  all  costs  in  the  case  be  taxed  against  the  defendant 
banks,  and  the  amount  thereof  deducted  from  the  fund  in  their  hands, 
and  that  the  remainder  be  distributed  as  indicated.     Decree  acQordiogly* 


Citizens'  St.  By.  Co.  v.  Jonbs.* 
idrewU  Court,  B.  D.  Arkansas.    March  15, 1888.) 

1.  MUNIGIPAIi  COBPORATIONS— OOIVTROL  OF  StBBXTS— DBLBOATION   OF  AUTHOB- 
ITY. 

When  a  statute  authorizing  a  municipal  corporation  to  contract  "for  the 
purpose  of  providing  street  railroads."  and  conferring,  "for  the  time  which 
may  be  a^^reed  upon,  the  exclusive  privilege  of  using  the  streets  and  aUeys 
of  such  city  for  such  purpose,  **  it  is  the  actual  use  of  the  streets  for  the  pur- 
pose which  confers  the  exclusive  privilege,  and  the  exclusive  right  to  use  the 
same  attaches  only  when  the  use  or  its  equivalent  begins,  and  the  city  has  no 
power  under  such  a  ffrant  to  devolve  on  any  contractor  the  duties  it  owes  to 
the  public  of  determining  when  and  on  what  streets  the  public  convenience 
requires  a  line  of  road. 

9.  SAMB— GON8TBt7CTIOK  OF  GbAHT. 

Where  an  instrument  is  susceptible  of  two  interpretations,  one  of  which 
will  autagonize  the  law  and  render  it  invalid,  and  the  other  wiU  harmonize 
with  law  and  give  it  validity,  the  latter  interpretation  will  be  adopted. 
8.  Same — Grants  of  Fkanohises— Constbugtion. 

Grants  of  franchises  by  public  corporations  are  to  be  strictly  construed, 
and  no  exclusive  privileges  pass  unless  by  express  words  or  necessary  impli- 
cation.s 

In  Equity.  Bill  to  restrain  the  building  of  a  street  railway  by  defend- 
ant, plaintiff  claiming?  the  exclusive  privil^e  in  the  dty  by  virtue  of  a 
contract  with  the  city. 

>  Reported  by  Messrs.  Stephenson  &  Trieber,  of  the  Helena  bar. 

'Respecting  the  power  of  a  state  or  munidpaUty  to  create  a  monopoly,  see  Stein  v« 
Supply  Co., 84  Fed.  Rep.  146,  and  note ;  Teachoat  v.  RaUway  Co.,  (Iowa,)  88  N.  W.  Rep. 
145. 
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J.  M.  &  /.  (?.  TayhT,  for  plaintiff. 
Whit&  &  Parker^  for  defendant. 

Caldwell,  J.  The  foundation  of  the  plaintiff's  case  is  an  ordinance 
of  the  city  of  Pine  Bluff,  passed  on  the  4th  day  of  February,  1885,  and 
adopted  as  a  contract  on  the  24th  day  of  March,  1885.  The  provision 
of  the  contract  on  which  the  case  turns  reads  as  follows: 

'*Tbat  fot  tli6  purpose  of  providing  for  a  single-track  street  railway  or 
street  railways,  the  said  party  of  the  first  part  [the  city  of  Pine  Bluff!  does 
hereby  grant  unto  the  said  party  of  the  second  part  [John  O'^Oonnell,  Frank 
Silverman,  and  Sam  Fies]  and  their  assigpis,  for  the  term  of  ninety  years  from 
the  date  of  this  contract,  the  right  of  way  on,  over,  and  along  the  following 
streets,  to-wit:  > AU  of  Barraque  street,  all  of  Broadway  street,  all  of  Fugate 
street,  all  of  Newton  street,  their  present  and  future  limits,  and  all  other 
Streets  within  the  present  and  future  corporate  limits  of  the  city  of  Pine  Bluff, 
as  the  parties  of  the  second  part  think  public  necessities  require,  with  the  ex- 
clusive privilege  of  using  said  streets  and  said  designated  portions  thereof  for 
the  purpose  of  constructing,  operating,  maintaining,  and  owning  such  street 
railway  thereon." 

•  The  contract  required  the  construction,  within  three  y^ars  from  its 
date,  of  a  railway  over  the  following  streets:  On  Fugate  from  Broad- 
way to  Barraque,  thence  on  Barraque  to  Newton,  thence  on  Newton  to 
Broadway,  and  thence  on  Broadway  to  Fugate;  but  by  a  later  ordinance 
this  requirement  was  so  modified  that  the  company  was  only  required  to 
build,  within  three  years,  a  railway  on  Barraque  street  for  a  distance  of 
10  blocks,  and  the  company  is  under  no  obligation  to  construct  any  more 
railroad  in  the  city  during  the  life  of  the  contract — 90  years.  The  plain- 
tiff is  assignee  of  the  contract.  On  the  9th  day  of  August,  1886,  the 
city  entered  into  a  contract  with  the  defendant,  Wiley  Jones,  whereby 
he  was  authorized  to  build  and  operate  a  street  railway  on  certain  named 
etreets  in  the  city,  on  which  the  plaintiff  has  not  constructed,  and  do^ 
not  propose  to  construct,  such  a  railway.  The  object  of  this  suit  is  to 
enjoin  the  defendant  from  constructing  or  operating  a  street  railway  on 
the  streets  of  the  city  included  in  his  contract,  upon  the  ground  that  the 
plaintiff  under  its  contract  has  an  exclusive  right  to  the  use  of  all  the 
streets  of  the  city  for  street  railway  purposes,  and  that  this  exclusive 
right  is  not  restricted  to  the  streets  on  which  it  has  constructed  its  rail- 
way, but  extends  as  well  over  all  the  streets  of  the  city  upon  which  it 
has  not  constructed,  and  does  not  propose  to  contruct,  such  railway. 

The  power  granted  to  the  mayor  and  council  to  contract  on  this  sub- 
ject, is,  as  the  act  in  terms  declares,  "for  the  purpose  of  providin^c 
*  *  *  street  railroads,"  and  it  is  for  that  purpose  they  are  authorized 
to  grant  "for  the  time  which  may  be  agreed  upon  the  exclusive  privil^e 
of  using  the  streets,and  alleys  of  such  city  for  such  purpose.  *  *  *" 
Section  755,  Mansf.  Dig.  It  is  the  actual  use  of  the  street  for  the  pur- 
pose that  confers  the  exclusive  privilege.  The  city  council  has  not  the 
power  to  agree  that  if  the  contractor  will  build  a  street  railway  on  one 
street  in  the  city  he  shall  be  unijer  no  obligation  to  build  on  any  other 
street  for  OO  years,  and  that  for  that  period  the  city  shall  not  itself  build 
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such  railway  on  any  strfeet  in  the  city,  or  authorize  it  to  Be  done  by  oth^ 
ers,  however  much  the  public  convenience  and  necessity  may  demand  it. 
The  eflfect  of  such  a  contract  is  not  to  give  the  exclusive  privilege  of  using 
the  streets  for  the  purpose  of  constructing  and  operating  a  street  railway 
over  them,  but  if  is  to  give  the  contractor  the  exclusive  privilege  of  pr^ 
venting  their  use  for  that  purpose.  Under  such  an  agreement  the  coh-» 
tractor  occupies  the  position  of  "the  dog  in  the  manger."  He  need  not 
use  the  streets  for  a  railway  himself,  and  he  can  prevent  the  city  and  all 
the  world  from  using  them  for  that  purpose,  regardless  of  the  public 
wants  and  necessities.  The  power  and  duty  of  determining  when  and 
on  what  streets  the  public  convenience  requires  street  railroads  is  devolved 
by  law  on  the  city  council,  and  that  body  cannot  refuse  to  discharge  this 
function,  or  devolve  it  on  a  street-car  company,  whose  action  would  be 
controlled  by  its  own,  rather  than  the  public  interests.  But  this  is  ex- 
actly what  it  is  said  was  done.  Whether  any  more  than  a  few  hundred 
feet  of  railroad,  on  one  street,  should  be  constructed  in  a  populous  and 
growing  city  for  a  period  of  90  years,  is  left  to  the  discretion  of  the  street- 
car company;  or,  as  it  is  expressed  in  the  contract,  "as  the  parties  of  the 
second  part  think  public  necessities  require."  The  present  company 
affects  to  "think"  the  public  convenience  and  necessities  do  li.ot  require 
a  street  railway  on  the  streets  over  which  the  defendant,  by  authority  of 
the  city,  has  constructed  one.  It  declined  to  build  the  Toad  itself,  and 
seeks  to  prevent  the  defendant  from  operating  the  one  he  built.  The 
city  council  was  the  proper  tribunal  to  determine  the  public  needs  in  this 
matter,  and,  when  it  did  so,  and  authorized  the  defendant  to  build  bis 
road  on  streets  not  used  or  occupied  by  the  plaintiff,  and  which  it  was 
under  no  obligation  to  so  use  or  occupy,  the  council  was  discharging  its 
duty  to  the  public,  and  one  of  its  lawful  functions  under  the  law  of  its 
creation,  of  which  it  could  not  divest  itself  by  any  ordinance  or  contract. 
But  it  is  said  that  v/hen  in  the  opinion  of  the  city  council  the  public 
needs  require  street  railroads  on  streets  over  which  the  plaintiff  declines 
to  build,  the  city  can  purchase  from  the  plaintiff  by  condemnation  pro- 
ceedings, if  the  price  cannot  otherwise  be  agreed  upon,  the  privil^e  to 
build  on  such  streets,  and  in  this  way  repossess  itself  of  the  right  and 
power  to  meet  the  public  wants  and  necessities.  The  plaintiff  is  mis- 
taken in  supposing  it  could  gain  exclusive  dominion  and  authority  over 
all  the  present  and  future  streets  of  the  city,  so  far  as  relates  to  their  use 
for  street  railroads,  without  building  or  incurring  any  obligations  to  build  • 
a  street  railroad  on  them.  The  favor  was  greater  than  the  city  council  had 
the  power  to  bestow,'  The  right  to  the  exclusive  use  of  a  street^fpr  a  street 
railway,  under  the  statutes,  attaches  when  the  use  begins,  or  what  is  equiv- 
alent to  that,  whenit  has  been  stipulated  for,  and  assured  by  an  obligatory 
contract.  Here  there  is  no  such  Use,  and  no  such  stipulation  or  contract'. 
But  the  contract  does  not  give  the  plaintiff  the  boundless  exclusive  priv- 
ilege claimed.  It  grants  "the  exclusive  privilege  of  using  said  ^streets 
and  said  designated  portions  thereof  for  the  purpose  of  constructin;fe,^p 
erating,  and  maintaining  and  owning  such  street  railway  thereon."  :  "iThis 
«dause  of  the  contract  must  receive  the  same  constructi<»i  as  the  act  au- 
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thorizibg  the  city  council  to  make  it.  The  exclusive  privilege  Is  limited 
to  the  streets  used  "for  the  purpose  of  constructing,  operating,  maintain- 
ing, and  owning  such  street  railway  thereon,"  or  in  other  words,  to  the 
streets  on  which  the  plaintiff  shall  build  and  operate  a  street  railway. 
This  construction  makes  the  contract  harmonize  with  the  powers  of  the 
dty  council  under  the  law.  When  an  instrument  is  susceptible  of  two 
interpretations,  and  one  will  put  it  in  antagonism  to  the  law,  and  render 
it  invalid,  and  the  other  will  make  it  harmonize  with  the  law  and  give 
it  validity,  the  latter  interpretation  will  be  adopted.  It  is  also  a  canon 
of  construction  that  grants  of  franchises  by  public  corporations  to  indi- 
viduals or  private  corporations  are  to  be  strictly  construed,  and  no  ex- 
clusive privilege  passes,  unless  it  be  plainly  conferred  by  express  words 
or  necessary  implication. 

Let  an  order  be  entered  sustaining  the  demurrer  and  dismissing  the 
bill  for  want  of  equity. 


Mackintosh  a  oZ.  v.  Flint  &  P.  M.  R.  CSo.  €f  oL 

?ABKEB  et  al.  V.  SxafB. 

(CfireuH  Oawri,  B.  D.  Michigan.    March  38,  1888./ 

Railroad  Comfanibb— Bonds  and  Mobtoaoes— Rbobganization  Aorebmbnt 
—Diversion  of  Funds. 

A  railroad  being  about  to  be  foreclosed  onder  a  consolidated  deed  of  trust, 
a  committee  of  tne  consolidated  bondholders,  the  members  of  which  were 
large  holders  of  stock  and  prior  bonds,  drafted  *'a  plan  for  purchase  and  re- 
organization."  This  provided  that  the  old  stock  should  be  deposited,  and 
that  the  new  company  should  issue  (1)  first  mortgage  6  per  cent,  bonds,  to  be 
used  only  to  fund  the  past  due  and  maturing  interest  on  the  prior  bondis,  and 
for  permanent  construction  and  improvement;  (2)  preferred  7  per  cent,  stock, 
to  represent  the  par  value  of  outstanding  consolidated  bonds;  and  (8)  common 
stock  to  represent  the  outstanding  common  stock.  Holders  of  common  stock 
were  not  to  be  entitled  to  shares,  or  to  vote,  until  preferred  stock  had  been 
paid  five  successive  annual  dividends  of  7  per  cent  The  property  was 
bought  in,  and  a  reincorporation  effected  on  this  basis.  The  new  charter  pro- 
vided that  the  funds  applicable  to  the  payment  of  dividends  on  preferred  stodlE 
was  the  net  income,  ^  after  paying  interest  on  prior  bonds,  repairs,  expenses 
of  equipment,"  etc.,  any  surblus,  after  paying  7  per  cent.,  to  stand  over  until 
next  dividend  day.  At  the  nrst  meeting  of  the  new  board  it  was  resolved  that 
"under  operating  expenses  only  such  improvements  and  additions  shall  be  in- 
cluded as  are  necessary  to  keep  the  propertv  efficient,  and  that  all  beyond  this 
shall  be  provided  for  out  of  funds  other  than  net  earnings. "  JBeld,  that  the 
provisions  of  the  agreement  and  the  charter,  as  interpreted  by  the  resolution* 
were  binding  upon  the  directors,  and,  it  having  been  made  to  appear  that  the 
earnings  and  income,  which  had  been  wrongfully  converted  to  pay  for  im- 

Srovementa  and  extensions,  would,  if  applied  to  dividends,  be  sufficient  to  pay 
ve  successive  dividends  of  7  per  cent,  each  on  the  preferred  stock,  that  the 
common  stock  was  entitled  to  representation. 
Sake— Rights  of  Cobchon  Stockholders— Liens  on  Land  Grant. 

Pursuant  to  an  agreement  for  purchase  and  reorganization,  a  railroad  com- 
pany, which  was  about  to  be  foreclosed  under  a  consolidated  trust  deed,  con- 
veyed to  the  trustees  of  the  separate  mortgage  of  its  land  grant  all  its  equities 
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therein.  In  trust  to  pay  off  all  lieDS  on  the  lands,  and  to  tarn  in  the  balance  to 
the  trustees  of  the  consolidated  deed  of  trust.  When  the  property  was  sold 
under  this  last  trust,  and  bought  in  by  the  purchasing  committee,  these  equi* 
ties  went  with  it.  The  land  trustees  paid  off  all  liens,  except  one  of  $800,000, 
which  was  secured,  in  part,  on  other  property,  and  from  1881  to  1885,  both  in- 
clusive, had  on  hand  fourfold  security  for  that  charge.  Held,  as  between  pre- 
ferred stock  and  common  stock,  which  latter  under  the  charter  was  to  be  de- 
barred from  participation  until  the  former  had  been  paid  successive  dividends 
of  7  per  cent,  during  those  five  years,  that  the  surplus,  after  providing  for  the 
security  of  the  $300,000  lien,  was  to  be  applied  to  dividends. 

8.  Sahb— Premiums  on  Mortgage  Bonds. 

The  same  is  true  of  premiums  received  by  the  company  on  first  mortgage 
bonds  issued  and  sold  by  it. 

4.  Same— Operating  Expenses. 

As  between  such  stockholders,  a  steel  rail  betterment  should  be  charged  to 
"construction  account"  and  not  to  '* operating  expenses." 

6.  Bams. 

The  same  is  true  as  to  money  spent  on  steamers  owned  by  the  company  to 
make  them  '*more  efficient;"  and,  where  no  *' depreciation  account"  is  kept,  it 
is  error  to  charge  '* expense  account''  with  an  estimated  depreciation,  when 
the  money  so  charged  was  not  actually  spent  upon  repairs. 

6.  8ahe->Monet  Borrowed  to  Porchase  Engine. 

Nor,  under  such  circumstances,  should  money  borrowed  by  the  company 
and  laid'out  in  the  purchase  of  new  freight  engines  and  coal  cars  be  charged 
to  operating  expenses. 

7.  Same— Purchase  op  Other  Roads— Action  to  Restrain— Sufplembntai. 

Bill. 

A  suit  having  been  brought  by  holders  of  common  stock  of  a  railroad  com- 
pany to  compel  the  board  of  directors  to  recoe^nize  them  as  such,  another  bill 
to  the  same  effect  was  filed  by  substantially  the  same  parties,  November  28, 
1887.  setting  out,  in  addition  that  the  defendant  was  about  to  buy  in  another 
road,  and  asking  that  the  contemplated  purchase,  which  was  to  take  place  two 
days  later,  be  enjoined,  on  the  ground  that  it  was  uUra  vires,  etc.  The  road 
about  to  be  bought  was  improperly  made  a  party  to  this  bill.  Held,  the  right 
to  the  relief  demanded  in  the  original  bill  having  been  established,  that  the 
second  bill  was  properly  a  supplemental  bill,  and  that,  although  it  had  been 
filed  without  the  leave  required  by  equity  rule  67,  it  should,  under  the  circum» 
stances,  be  allowed  to  stand  as  to  the  defendant  in  the  original  suit. 

8.  Same— Right  to  Purchase  Franchise  of  Other  Roads. 

There  is  nothing  in  the  general  railroad  law  of  Michigan  (act  of  1873)  au- 
thorizing one  railway  corporation  to  acquire  the  stock  and  franchises  of  an- 
other completed  company,  with  the  intention  of  itself  exercising  such  fran- 
chises; and,  in  the  absence  of  such  a  statute,  such  an  acquisition  is  unlawfuL 

9.  Same- Injunction. 

Where  holders  of  common  stock  of  a  railroad  company  are  entitled  to,  but 
are  deprived  of,  the  right  of  representation,  equity  will  enjoin,  pending  suit 
for  the  enforcement  of  such  right,  a  disadvantageous,  illegal,  and  ultra  vire§ 
purchase  by  such  company  of  another  road. 

In  Equity.     On  final  hearing. 

J.  Lewis  StachpoUy  Alfred  EusseU,  and  Henry  S.  Dewey^  for  complain- 
ants. 

William  L.  Webber  and  Henry  M.  Campbell^  for  respondents. 

Jackson,  J.  The  above-entitled  causes  were  heard  together.  The 
first  is  filed  by  complainants  on  behalf  of  themselves  and  other  holders 
of  provisional  certificates,  as  hereinafter  explained,  to  compel  the  Flint 
&  Pere  Marquette  BaUroad  Company  and  its  directory  to  recognise  them 
in  full  as  stockholders  in  said  compapy,  and  to  issue  to  them  r^ular 
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certificates  of  stock  therein,  such  as  will  give  them  the  rights  of  actual 
stockholders  in  said  corporation,  entitle  them  to  vote  and  exercise  a  voice 
in  the  management  of  its  afiOairs,  from  which  they  claim  to  be  at  present 
unjustly  and  improperly  excluded.  The  second  bill  is  filed  by  substan- 
tially the  same  parties,  asserting  the  same  right,  and  seeking  to  enjoin 
and  restrain  the  Flint  &  Pere  Marquette  BailToad  Company,  in  which 
they  claim  the  right  to  be  admitted  as  actual  stockholders,  from  purchas- 
ing or  leasing  the  Port  Huron  &  Northwestern  Railway  Company,  on 
the  grounds  that  such  leasing  or  purchase  would  be  injurious  to  their  in- 
terests, and  unwarranted  by  law.  The  questions  presented  by  this  sec- 
ond bill,  or,  rather  raised  by  the  motion  for  preliminary  injunction 
thereunder,  depend  to  a  greater  or  less  extent  upon  the  conclusion  which 
the  court  may  reach  as  to  whether  complainants,  and  those  standing  with 
ihem  in  the  same  position  with  them,  are  entitled  to  be  treated  and  re- 
garded as  present  stockholders  in  the  Flint  &  Pere  Marquette  Railroad 
Company.  It  will,  therefore,  be  most  proper  first  to  consider  the  mat- 
ter involved  in  the  first  of  the  above  suits,  and  to  determine  the  relations 
which  complainants  bear  to,  and  the  rights  which  they  may  justly  assert 
in,  the  Flint  &  Pere  Marquette  Railroad  Company. 

The  material  facts  of  this  case,  as  disclosed  by  the  bill,  answer,  ex- 
hibits, and  proofs,  are  these:  The  Flint  &  Pere  Marquette  Railway  Com- 
pany, a  corporation  existing  under  the  general  railroad  laws  of  Michigan, 
in  1872,  executed  to  W.  W.  Crapo,  Andrew  G.  Pierce,  and  Publius  V. 
Rogers,  as  trustees,  its  consolidated  trust  deed  or  mortgage  upon  its  fran- 
chises and  property  of  every  description,  (except  certain  land  grants  de- 
rived from  the  United  States  through  the  state  of  Michigan,  which  had 
been  previously  conveyed  in  special  parcels,  and  by  separate  trusts  to 
secure  certain  bonds  of  the  company,)  for  the  purpose^of  securing  the 
payment  of  an  issue  of  bonds,  as  provided  for  therein,  to  the  amount  of 
$6,657,000,  to  be  known  and  designated  as  "Consolidated  Bonds"  of 
said  railway  company.  Between  four  and  five  millions  of  these  consol- 
idated bonds  were  actually  issued,  on  which  the  company  made  default 
in  the  payment  of  the  interest  thereon;  and  in  June,  1879,  said  trustees 
filed  their  bill  in  the  United  States  circuit  court  for  the  Eastern  district 
pf  Michigan,  at  Detroit,  for  the  foreclosure  of  said  consolidated  trust  deed 
and  mortgage  by  a  sale  of  the  property  and  franchises  covered  thereby. 
Shortly  before  the  commencement  of  this  suit,  Jesse  Hoyt,  as  president, 
and  H.  C.  Potter,  as  secretary,  of  said  railway  company,  issued  a  circu- 
it to  the  stockholders  and  others  interested,  notifying  them  that  fore- 
closure proceedings  were  about  to  be  instituted,  explaining  the  situation 
of  the  company  affairs  and  informing  them  "  that  a  plan  for  purchase 
and  reorganization  will  be  prepared  by  a  committee  of  the  consolidated 
bondholders  at  an  early  day."  Such  committee,  composed  of  H.  A.  V. 
Post,  as  chairman,  Francis  Hathaway,  A.  G.  Brower,  H.  H.  Fish,  and 
Loum  Snow,  Jr.,  was  appointed  by  the  bondholders  about  the  time  of, 
or  soon  after,  the  institution  of  the  foreclosure  proceedings.  This  com- 
mittee issued  the  reorganization  scheme  made  Exhibit  A  to  the  bill  of 
complainants,  which,  so  far  as  need  be  noticed,  was  as  follows: 
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^(S)  The  new  company  to  issue  reorganized  first  mortgage  six  per  cent 
bonas,  having  thirty  years  to  run,  and  redeemable,  at  the  pleasure  of  the  new 
company,  at  par  and  accrued  Interest.  This  mortgage  to  be  used  only  to  fund 
the  past  due  and  maturing  interest  on  the  prior  bonds,  and  for  such  perma- 
nent construction  and  improvement  as  may  be  deemed  desirable  by  the  board 
of  directors  of  the  new  company.  (4)  Preferred  seven  per  cent  stocli  shall 
be  issued,  sufficient  in  amount  to  represent  the  par  value  of  the  outstanding 
consolidated  bonds  and  the  past  due  coupons  to  May  1, 1879,  inclusive.  This 
preferred  stock  shall  always  be  entitled  to  one  vote  for  each  and  every  share, 
payment  of  dividends  of  seven  per  cent.,  or  any  part  thereof,  on  this  preferred 
stock,  will  be  contingent  on  the  net  earnings  of  the  company,  and  without 
accumulation.  (5)  Common  stock  shall  be  issued,  sufficient  in  amount  to  rep- 
resent the  outstanaing  common  stock  of  the  old  Plint  &  Pere  Marquette  B.  B. 
Go.,  and  this  stock  shall  not  be  entitled  to  vote  until  the  new  company  shall 
have  earned  and  paid,  for  five  successive  years,  seven  per  cent,  annual  divi- 
dends on  the  preferred  stock.  (6)  The  preferred  and  common  stock  of  the 
new  company  will  be  issued  to  the  purchasing  committee,  who  will  deliver, 
or  cause  to  be  delivered,  to  the  representatives,  for  the  time  being,  of  the 
holders  of  the  eight  per  cent,  consolidated  bonds,  and  of  the  holders  of  the 
common  stock  of  the  old  company,  who  may  join  in  this  scheme  of  reorgani- 
zation, the  amount  pro  rata  to  which  they  are  entitled,  as  near  as  may  be, 
and  the  purchasing  committee  will  dispose  of  fractions  for  the  benefit  of  the  par- 
ties entitled  theieto,  in  such  manner  as  they  may  deem  most  expedient  and 
equitable.  (7)  The  benefit  of  these  proceedings  shall  accrue  only  to  those  who 
shall  deposit  their  securities  and  common  stock  with  this  committee  within 
the  time  limited  by  them;  it  being  understood  that  they  may  extend  the  same 
from  time  to  time,  as  seems  to  them  proper  for  the  interests  of  all  concerned. 
(8)  The  purchasing  committee  will  issue  certificates  and  stock  that  they  may 
be  entitled  to.**  *'\^^)  The  general  principles  in  this  scheme,  and  the  order  of 
priority,  and  the  respective  amounts  of  these  organization  securities  and  stocks, 
being  substantially  maintained,  the  purchasing  committee  may  change  this 
scheme  to  meet  any  exigencies  that  may  arise." 

The  defendants  in  their  answer  deny  that  this  was  the  scheme  actually 
adopted  by  the  comnuttee,  and  insist  that  the  bondholders  in  fact  agreed 
upon  another  and  different  plan,  which  did  not  contain  any  recognition, 
or  make  any  provision  for  the  common  stockholders  of  the  railway  com- 
pany. While  there  is  some  conflict  in  the  testimony  on  this  point,  the 
decided  weight  of  the  evidence  establishes  to  the  satisfaction  of  the  court 
that  the  reorganization  scheme,  as  set  out  above  in  Exhibit  A,  was  the 
one  which  the  committee  adopted,  recognized,  and  acted  upon.  It  was 
tinder  this  scheme  that  the  consolidated  bonds  and  stock  certificates  of 
the  Flint  &  Pere  Marquette  CJompany  were  delivered  by  the  holders 
thereof  to  the  depositaries  designated  by  the  committee,  and  authorized 
to  receive  and  receipt  for  the  same.  While  the  committee  were  engaged 
in  getting  the  stock  and  consolidated  bonds  deposited  under  this  reorgan- 
ization scheme,  and  pending  the  foreclosure  proceedings  in  the  circuit 
court,  the  Flint  &  Pere  Marquette  Railway  Company,  the  only  defendant 
therein,  by  a  conveyance,  bearing  date  August  23, 1879,  surrendered  to 
W.  W.  Crapo  and  Oliver  Prescott,  trustees  under  the  several  land-grant 
mortgages,  its  equity  of  redemption,  and  all  its  right,  title,  and  interest 
in  the  surplus  Jands  and  land  Ainds  then  held  or  thereafter  receiv^  by 
'•  aaid  tmatees,  after  satisfying  and  discharging  prior  trustSi  as  an  addi- 
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tional  security  for  the  payment  of  said  consolidated  bonds.  This  con- 
veyance contained  a  general  declaration  of  trust,  and  provided  that,  after 
satisfying  the  prior  land-grant  mortgages,  the  balance  of  said  lands  and 
the  surplus  of  funds  thence  arising  and  held  by  said  trustees,  Crapo  and 
Prescott,  should  be  accounted  for,  and  be  by  them  transferred  to  the 
trustees  of  said  consolidated  mortgage  or  trust  deed,  so  that  such  surplus 
funds  and  lands  would  inure  to  the  benefit  of  said  consolidated  bonds, 
and  become  a  part  of  the  security  for  their  payment.  This  conveyance 
and  declaration  of  trust  by  the  Flint  &  Pere  Marquette  Railway  Company, 
made  with  the  consent  of  the  stockholders  of  said  company,  as  the  court 
must  assume  or  presume,  brought  within  the  operation  of  the  consoli- 
dated mortgage,  then  being  enforced,  the  surplus  lands  and  land  funds 
held  by  Prescott  and  Crapo  as  trustees,  after  discharging  prior  liens,  and 
gave  the  consolidated  bondholders  the  benefit  of  an  additional  security 
worth  several  millions  of  dollars.  Whether  the  general  scheme  of  reor- 
ganization adopted  by  the  committee  formed  the  consideration  or  induce- 
ment for  this  large  and  valuable  addition  to  the  security  of  the  consoli- 
dated bonds  does  not  distinctly  appear,  but  it  is  a  fair  and  reasonable 
inference  that  the  stockholders  of  the  railway  company  then  in  default, 
and  then  being  proceeded  against,  would  not  have  consented  to  place 
their  surplus  land  and  land  funds  under  the  operation  of  the  consolidated 
mortgage,  at  that  time,  without  some  well-founded  expectation  of  being 
admitted  into  the  new  company  that  might  be  organized  upon  the  ruins 
of  the  old.  After  the  execution  of  this  trust  conveyance  of  August  23, 
1879,  a  supplemental  bill  was  filed  immediately  in  said  foreclosure  pro- 
ceeding by  the  trustees  under  both  the  consolidated  and  the  land-grant 
mortgages,  for  the  purpose  of  bringing  this  additional  security  under  the 
decree  of  sale.  8uch  proceedings  were  thereafter  had  under  the  original 
and  supplemental  bills  as  resulted,  June  12,  1880,  in  a  decree  of  the 
court,  finding  that  the  defendant  corporation  was  in  default;  that  the 
outstanding  and  unpaid  consolidated  bonds  and  interest  coupons  thereon, 
up  to  and  including  May  1,  1880,  amounted  to  $6,236,368.80;  that 
the  trustees  were  entitled  to  have  the  property  sold,  as  specified  in  the 
consolidated  mortgage  and  in  the  trust  conveyance  of  August  28,  1879; 
but  directed  that  such  sale  should  be  made  subject  to  certain  prior  claims 
mentioned  in  the  pleadings,  and  particularly  enumerated,  as  follows: 

"(1)  Such  lawful  claims  as  may  be  made  under  the  trust  deed  dated  April 
6,  1862,  and  the  bonds  secured  thereby,  and  referred  to  in  the  bill  as  the  first 
(land)  trust;  (2)  such  lawful  claims  as  may  be  made  under  the  trust  deed  of 
September  25,  1866,  and  the  bonds  secured  thereby,  referred  to  In  the  bill  as 
the  second  (land)  trust;  (8)  such  lawful  claims  as  maybe  made  under  the 
trust  deed  dated  September  4,  1868,  and  the  bonds  secured  thereby,  referred 
to  in  the  bill  as  the  third  (land)  trust  deed;  (4)  such  lawful  claims  as  maybe 
made  under  the  trust  deed  and  the  bonds  secured  thereby  on  the  Bay  City 
Branch,  amounting  in  the  whole  for  principal,  besides  interest,  to$175«000; 
(5)  such  lawful  claims  as  may  be  made  under  the  trust  deed  and  mortgage 
dated  September  4, 1868,  and  the  bonds  secured  tliereby,  referred  to  in  the 
pleadings  as  the  Flint  &  Holly  bonds;  (6)  such  lawful  claims  as  maybe  made 
under  the  trust  deed  and  mortgage,  dated  January  2, 1871,  and  the  bonds  se- 
cured thereby,  referred  to  in  the  pleadings  as  the  Holly,  Wayne  &  Monroe 
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bondfl;  (7)  such  claims  as  maybe  outstanding  and  unpaid  against  the  receiver 
heretofore  authorized,  and  such  as  may  be  hereafter  authorized  by  this  court." 

The  line  of  railway,  as  described  in  the  bill,  with  all  its  property, 
rights,  franchises,  including  things  in  action  and  equitable  rights,  to- 
getlier  with  the  trusts  as  to  the  surplus  lands  and  land  funds,  conveyed 
by  the  trust  deed  of  August  23,  1879,  were  sold  August  18,  1880,  by  a 
special  master  commissioner,  duly  appointed  by  the  court,  after  adver- 
tising the  sale  as  directed  by  the  decree;  and  said  Post,  Fish,  Snow, 
Brower,  and  Hathaway,  as  the  purchasing  committee  under  the  afore- 
said scheme  of  reorganization,  became  the  purchasers  at  the  price  of 
$1,000,000,  which,  under  the  terms  of  the  decree,  was  paid  chiefly  with 
consolidated  bonds  as  cash.  The  sale  was  reported  to  the  court,  and  the 
purchasing  committee  thereupon  presented  their  petition  to  the  court, 
setting  forth  that  their  said  purchase  was  made  pursuant  to  a  scheme  of 
reorganization  before  then  agreed  upon;  that  said  purchasers  and  their 
associates  had  reorganized  a  corporation  by  the  name  of  the  "Flint  &  Pere 
Marquette  Railroad  Company,"  to  take  charge  of,  manage,  and  operate  the 
railroad  property  so  purchased  under  the  decree,  etc. ;  and  praying  that 
the  special  master  commissioner  might  be  ordered  and  directed  to  make  a 
deed  upon  said  sale  direct  to  said  newly-organized  corporation.  This 
order,  after  confirming  the  commissioner's  report  of  sale,  was  passed  by 
the  court,  and  the  special  master  commissioner,  by  deed  bearing  date 
September  28,  1880,  formally  conveyed  and  transferred  to  the  new  cor- 
poration, the  Flint  &  Pere  Marquette  Railroad  Company,  all  the  prop- 
erty, rights,  franchises,  trusts,  etc.,  so  sold,  as  aforesaid.  After  the  sale 
by  the  master  commissioner,  the  purchasing  committee,  to  whom  the 
franchises,  privileges,  equitable  rights  and  trusts  were  struck  off,  together 
with  their  associates,  under  date  of  August  31,  1880,  filed  with  the  sec- 
retary of  state  at  Lansing,  Mich.,  a  "certificate  of  reorganization  and  ar- 
ticles of  association  of  the  Flint  &  Pere  Marquette  Railroad  Company, 
successor  to  the  Flint  <fe  Pere  Marquette  Railway  Company."  These  ar- 
ticles of  association,  which  constitute  the  charter,  or  organic  law,  of  the 
new  corporation,  after  reciting  the  aforegoing  steps  and  proceedings,  lead- 
ing up  to  its  formation,  certity  and  declare,  among  other  things  not 
material  to  be  noticed,  as  follows: 

"Clause  2.  The  purpose  for  which  said  corporation  is  organized  is  to  use, 
maintain,  and  enjoy,  manage,  and  operate  the  said  railroad  and  other  property 
and  franchises  as  aforesaid,  including  the  right  of  using  and  enjoying  the 
railroad,  built,  as  aforesaid,  and  in  use;  and  also  for  the  purpose  of  extending 
such  spurs  and  branches  from  time  to  time,  as  may  be  found  useful  and  nec- 
essary for  the  purpose  of  developing  and  increasing  the  traffic  of  said  road, 
and  as  may  be  authorized  byl  aw. 

"CI.  3.  The  present  property  of  the  corporation  hereby  organized  consists 
of  all  the  property  of  every  kind  and  description,  including  franchises  and 
rights  sold  and  purchased  under  said  decree,  as  aforesaid. 

"CI.  4.  The  capital  stock  of  the  corporation  hereby  organized  shall  be  the 
sum  of  ten  million  dollars,  in  shares  of  one  hundred  dollars  each,  divided  into 
two  classes,  to- wit:  First,  preferred  stock,  which  shall  consist  of  the  sum  of 
six  million  and  five  hundred  thousand  dollars,  divided  into  sixty-five  thou- 
sand shares,  each  share  being  the  sum  of  one  hundred  dollars;  jieoandf  corn- 
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mon  stock,  consisting  of  three  million  five  hundred  thousand  dollars,  divided 
into  thirty-five  thousand  shares  of  one  hundred  dollars  each.  And  it  is 
agreed  that  the  rights  of  the  holders  of  said  preferred  stock  and  said  common 
Stock  shall  be  as  hereinafter  stated,  to- wit:  The  holders  of  said  preferred 
stock  shall  be  entitled  to  receive  from  the  earnings  of  said  railroad  company 
hereby  organized,  dividends  to  the  amount  of  seven  pier  cent,  per  annum,  pay- 
able semi-annually  or  annually,  as  may  be  directed  by  the  board  of  directors; 
provided  the  net  income,  after  paying  interest  on  prior  bonds,  repairs,  ex- 
penses of  equipment  and  renewals,  shall  be  sufficient  for  that  purpose,  or 
such  portions  thereof  as  the  said  net  income  shall  amount  to.  In  case  there 
shall  be  any  surplus  of  net  income  after  the  payment  of  said  dividend  of  seven 
per  cent,  upon  the  preferred  stock,  the  same  shall  stand  undivided  until  the 
next  dividend  day,  and  so  from  time  to  time  and  from  year  to  year,  until  such 
time  as  the  holders  of  said  preferred  stock  shall  receive  five  consecutive  an- 
nual dividends  of  seven  per  cent.,  or  semi-annual  or  quarterly  dividends  equiv- 
alent thereto.  In  case,  on  any  dividend  day,  the  net  income  as  aforesaid  sliall 
not  be  sufficient  to  pay  seven  per  cent,  annual  dividend  to  the  holders  of  said 
preferred  stock,  such  holders  of  preferred  stock  shall  have  no  right  to  have 
the  dividends  made  up  out  of  subsequent  earnings;  it  being  the  intention  that 
there  shall  be  no  accumulation  of  claims  against  the  company  for  dividends 
for  such  preferred  stock.  We  further  certify  and  declare  that  the  said  com- 
mon stock  shall  not  be  issued,  nor  any  portion  thereof,  until  after  the  pre- 
ferred stock  shall  have  received  five  consecutive  annual  dividends  of  seven 
per  cent,  from  the  net  income,  as  aforesaid,  or  other  dividends  equivalent 
thereto;  nor  shall  said  common  stock  be  entitled  to  any  representation  at  any 
meeting  of  stockholders  until  the  same  shall  have  been  issued.  When  five 
consecutive  annual  dividends  of  seven  per  cent.,  or,  in  lieu  thereof,  semi-an- 
nual or  quarterly  dividends  equivalent  thereto,  shall  have  been  paid  upon  the 
preferred  stock,  then  the  common  stock  shall  be  issued  and  delivered  to  par- 
ties who  may  hold  certificates  issued  upon  the  surrender  of  the  common  stock 
of  the  old  Flint  &  Pere  Marquette  Bailway  Company,  or  other  certificates 
which  may  be  issued  by  this  company  m  lieu  thereof;  and,  if  there  shall  be 
any  surplus  of  common  stock  it  shall  be  the  property  of  the  company  hereby 
organized.  After  the  common  stock  shall  have  l>een  issued,  as  above  provided, 
the  preferred  stockholders  shall  be  entitled  to  receive  from  net  earnings  seven 
per  cent,  dividends  each  year  before  the  common  stock  shall  be  entitled  to 
participate;  and  after  the  payment  of  the  seven  per  cent,  to  the  holders  of  the 
preferred  stock,  any  surplus  of  net  earnings  that  may  remain  shall  be  paid  as 
dividends,  ratably,  to  the  holders  of  the  common  stock,  not  exceeding  seven 
per  cent,  in  any  one  year.  Should  the  net  income  be  greater  than  sufficient 
to  pay  a  dividend  of  seven  per  cent,  upon  the  whole  amount  of  stock,  both 
preferred  and  common,  such  surplus  shall  be  divided  ratably  among  the  hold- 
ers of  the  preferred  and  common  stock.  Should  the  net  income  of  the  com- 
pany, after  the  common  stock  shall  have  been  issued,  be  insufficient  to  pay 
the  dividends  hereinbefore  provided  for  in  any  single  year,  such  deficiency 
shall  not  be  made  up.  out  of  the  earnings  of  the  subsequent  year  or  years,  and 
this  shall  apply  both  to  preferred  and  common  stock." 

By  the  sixth  article  it  is  expressly  declared  that  ''the  undersigned  par- 
chased  said  property  at  the  sale  under  said  decree  in  trust  for  tbeinsdves 
and  others  interested,  pursuant  to  a  scheme  of  reorganization  heretofore 
agreed  upon." 

At  the  first  meeting  of  the  board  of  directors  of  the  new  corporation, 
held  September  7,  1880,  a  resolution  was  adopted  authorizing  and  di- 
recting the  president  and  secretary  to  issue  engraved  or  lithographed  0Gr« 
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tificates,  (o  be  given  to  the  committee  of  reorganization  or-their  assigns, 
-representing  the  beneficiary  interest  to  be  derived  from  the  issue  of  com- 
mon stock,  when  it  may  be  issued,  in  accordance  with  the  form  then 
presented,  which  form  was  as  follows: 

*K}ertificat6  for  Oominon  8tock|  when  the  same  biU  shall  be  issaed. 

''Stats  of  Miohioan. 

**The  FUnt  d  Pere  Marquette  RiUlroad  Oompani^ 

''INOORPOBATED  AUGUST  81,  1880. 

••This  certificate  will  entitle to shares  of  the  common  stock  of 

the  Flint  &  Fere  Marquette  Bailroad  Ck)mpany»  when  such  stock  shall,  be  is- 
sued. Said  common  stock  consists  of  85,000  shares  of  8100  each,  but  will 
have  no  vote  nor  voice  in  the  management  until  issued  in  accordance  with  the 
plan  of  organization,  viz.,  when  the  preferred  stock  shall  have  received  five 
consecutive  annual  dividends  of  seven  per  cent.,  or  semi-annual  or  quarterly 
dividends  equivalent  thereto.  This  certificate  is  negotiable,  and  may  be  trans- 
ferred on  the  books  of  the  company  in  the  city  of  New  York  on  the  surrender 
hereof.    By  order  of  the  board  of  directors. 

**  Dated  Ba$t  Saginaw. ,  1886.  Wm.  W.  Orapo,  Fresident. 

••H.  C.  F0TT]5B,  Jr.,  Secretary. 

"A.  S.  Apgab,  Transfer  Agent." 

While  the  capital  stock  of  the  foreclosed  company  consisted  of  35,000 
shares  of  $100  each,  making  $3,500,000,  only  $3,298,200,  or  32,982 
shares  of  stock,  had  been  actually  issued.  Of  this  actual  issue  there 
were  deposited  with  the  various  depositaries  designated  by  the  reorgani- 
zation committee,  for  the  purpose  of  sharing  in  the  reorganization 
scheme,  and  in  pursuance  of  notice  from  the  committee,  stock  certificates 
to  the  amount  of  $3,266,500,  for  which  receipts  were  given  by  the  sev- 
eral depositaries  receiving  the  same,  and  for  which  the  certificates  in  the 
form  above  stated,  as  directed  by  the  board  at  its  first  meeting,  Septem- 
ber 7, 1880,  were  given  in  exchange.  It  appears  from  the  testimony  of 
Pr.  H.  C.  Potter,  whose  relations  to,  and  long  connection  with,  the 
foreclosed  company  placed  him  in  a  position  to  know  the  fact,  that  when 
the  foreclosure  proceedings  were  commenced,  and  while  the  reorganiza- 
tion scheme  was  being  arranged,  the  holders,  or  those  interested  in  the 
old  stock,  were  the  same  parties,  or  very  largely  so,  who  controlled  the 
consolidated  bonds  that  were  in  default,  and  prior  bonds.  This  is  an 
important  fact,  and  should  not  be  lost  sight  of  in  considering  the  ques- 
tions involved  in  this  case.  It  will  be  noticed  that  by  the  fifth  and  sixth 
clauses  of  the  reorganization  scheme  both  the  preferred  and  common 
stock,  or  certificates  therefor,  were  to  be  issued  in  favor  of  those  who 
should  join  in  the  plan  adopted,  immediately  upon  the  formation  of  the 
new  company,  although  the  common  stock  was  not  entitled  to  vote  un- 
til the  preferred  stockholders  had  been  paid  seven  per  cent,  annual  div- 
idends, for  five  successive  years.  This  provision  for  the  issuance  of  the 
common  stock  is  changed  by  the  fourth  clause  of  the  articles  of  reorgan- 
ization, which  declares  ''that  said  common  stock  shall  not  be  issued,  nor 
any  portion  thereof,  until  after  the  preferred  stock  shall  have  received 
five  consecutive  annual  dividends  of  seven  per  cent,  from  the  net  income, 
as  aforesaid,  or  other  dividends  equivalent  thereto.**    In  explanation  of 
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this  departure  from  or  change  in  the  reorganization  scheme  previonslj 
adopted,  it  is  said  that  the  committee's  attorney  advised  them  that  un- 
der the  laws  of  Michigan  it  would  not  be  legal  to  agtually  issue  commou 
stock,  and  deprive  it  of  the  immediate  right  to  vote.  The  provisional 
certificate  issued  to  the  old  stockholders,  as  above  set  out,  follows  the 
provision  of  article  4  of  the  new  company;  and  the  complainants,  being 
the  holders  of  such  certificates,  acquired  since  the  reorganization  or  for- 
mation of  the  new  company,  can  only  assert  the  rights  which  are  con- 
ferred upon  them  by  and  under  the  fourth  article  of  the  reorganized  com- 
pany, and  the  contract  expressed  on  the  face  of  their  certificates.  Har- 
ing  acquired  or  accepted  the  present  form  of  certificates,  the  complain- 
ants  are  fairly  estopped  from  asserting  claim  for  the  issuance  of  the 
common  stock,  as  contemplated  by  the  scheme  of  reorganization.  They 
are  not  in  a  position,  nor  do  they  make  a  case  entitling  them  to  have  the 
articles  of  association,  or  charter  of  the  new  corporation  so  reformed  as 
to  conform  to  the  reorganization  scheme  in  respect  to  the  issuance  of 
common  stock  certificates. 

On  the  part  of  the  complainants  it  is  claimed  that  the  preferred  stock, 
as  provided  for  in  the  articles  of  association  forming  the  new  company, 
was  unauthorized  by  the  laws  of  Michigan;  and  on  the  part  of  defend- 
ants it  is  insisted  that  the  provision  in  reference  to  the  issuance  of  con*- 
mon  or  unpreferred  stock  was  invalid,  because  founded  upon  no  consid- 
eration moving  from  the  old  stockholders,  or  to  the  new  company,  and 
because  that  provision  was  in  contravention  both  of  the  letter  and  spirit 
of  the  Michigan  statute  against  stock  watering,  (act  of  1859, 1  How.  St^ 
§  3409  ;y  and  that  the  new  corporation  may  rightfully  refuse  to  recognize 
or  issue  said  common  stock.  Neither  of  these  positions,  which  were 
practically  waived  or  abandoned  on  both  sides  at  the  hearing,  can  be  suc- 
cessfully maintained.  The  act  of  Feb.  10,  1859,  (1  How.  St.  §  3409,) 
clearly  authorizes  the  issuance  of  preferred  stock  in  cases  like  the  present. 
It  is  equiiUy  clear  that  the  stock  watering  provision  of  the  statute  (Id.) 
has  no  application.  There  was  no  fraudulent  or  unfair  valuation  of  the 
property,  franchises,  privileges,  or  rights  and  trusts,  which  the  promot- 
ers, consisting  of  lien  claimants  and  stockholders  of  the  old  company, 
turnod  over  to  the  new  corporation,  under  the  scheme  of  reorganization. 
Certainly  there  was  nothing  that  could  be  called  stock  watering,  within 

^'^  Sec.  3409.  That  it  shall  not  be  lawful  for  anr  railroad  company  existing  by  virta& 
of  any  of  the  laws  of  this  state,  nor  for  any  ofaoer  of  any  sucn  company,  to  sell,  dis- 
pose of,  or  pledge  any  shares  in  the  capital  stock  of  such  company,  nor  to  issue  certif- 
icates of  shares  in  the  capital  stock  of  such  company,  until  the  shares  so  sold,  dis- 
Eosed  of,  or  pledged,  and  the  shares  for  which  such  certificates  are  to  be  issued,  shall 
ave  been  fully  paid ;  nor  issue  any  stock  or  bonds  except  for  money,  labor,  or  property 
actually  reccivea,  and  applied  to  the  purpose  for  which  such  corporation  was  created^ 
and  all  fictitious  stock  dividends  and  other  fictitious  increase  of  the  capital  stock  or  in- 
debtedness of  any  such  corporation  shall  be  void ;  and,  if  any  officer  or  officers  of  any 
such  company  shall  issue,  sell,  pledge,  or  dispose  of  any  shares  or  certificates  of  shares 
of  the  capital  stock  of  such  company,  in  violation  of  the  proyisions  of  this  act,  such  offi- 
cer or  officers  so  doing  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  as  provided  by  law  in  case  of  issuing  false  or  fraudulent  rai)> 
road  stocks.  The  provisions  of  this  act  shall  apply  as  fully  to  the  stocks  and  officers  of 
jonaplidated  railroad  companies,  as  existing  in  whole  or  In  part  within  the  state,  as  to 
original  unconsolidated  companies  existing  as  aforesaid.  ^ 
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either  the  letter  or  the  spirit  of  the  Michigan  statute.  The  case  of  RaUr 
road  V.  Dow,  120  U.  S.  287,  7  Sup.  Ct.  Rep.  482,  is  a  conclusive  au- 
thority in  favor  of  the  legality  and  validity  of  the  reorganization  in  the 
present  instance.  The  provision  of  the  Arkansas  constitution  there  under 
consideration  was  substantially  the  same  as  the  Michigan  statute;  and  a 
reorganization  of  a  railroad  company  by  purchasers  at  foreclosure  sale, 
under  circumstances  undistinguishable  in  principle  from  the  present,  was 
sustained  by  the  supreme  court  as  not  coming  within  the  constitutional 
prohibition. 

The  objection  of  a  want  of  consideration  for  the  provision  in  reference 
to  the  common  stock,  cannot,  for  many  reasons,  avail  the  defendants; 
because  there  was  ample  consideration  in  the  mutual  agreements  of  the 
consolidated  bondholders  and  the  stockholders,  under  which  the  latter 
surrendered  their  certificates,  and  not  only  assented  to  the  foreclosure, 
but,  by  the  conveyance  of  August  23, 1879,  provided  an  additional  and 
valuable  security  in  the  shape  of  the  surplus  lands  and  land-grant  funds 
held  by  Crapo  and  Prescott,  trustees.  The  courts  have  not  hesitated  to 
recognize  and  give  effect  to  such  compromise  arrangements  between  bond- 
holders and  stockholders  in  respect  to  corporations  being  foreclosed.  In 
Sage  v.  Eailroad  Co.,  99  U.  S.  343,  Mr.  Justice  Stbong,  speaking  fo^ 
the  court,  says: 

**Let  it  be  conceded  that  the  new  organization  must  be  for  the  benefit  of  tl29 
holders  of  the  first  mortgage  bondp,  how  can  we  say  it  is  not  for  the  benefit 
of  those  holders  that  entirely  subordinate  interests  are  conceded  to  junior  lien 
creditors,  and  to  the  stockholders  of  the  former  corporation?  How  can  we  say 
that  such  a  concession  was  beyond  the  discretion  with  which  the  agents  of  the 
bondholders — that  is  to  say,  the  majority — were  clothed?  Such  concessions 
are  generally  made  in  reorgan lotions  of  railroad  companies,  and  they  are  re- 
garded as  beneficial  to  the  joint  lienholders.  They  prevent  delay  and  expend- 
itures arising  out  of  litigation  between  creditors,  which  are  sometimes  al- 
most ruinous,  and  they  lessen  the  risk  of  redemptions." 

"It  is  sometimes  so  far  within  the  power  of  stockholders  and  unsecured 
creditors  to  embarrass  and  delay  proceedings  for  the  foreclosure  of  the  mort- 
gage and  sale  of  the  property  that  it  is  expedient  for  the  mortgage  creditors 
to  arrange  for  a  reorganization,  and  give  up  something  of  their  own  security 
for  the  sake  of  avoiding  litigation  and  delay.  **    Jones,  Ry.  Sec.  §  614. 

Bui,  aside  from  the  afor^oing  considerations,  which  sufficiently  dis- 
pose of  the  objection  of  a  want  of  consideration  for  the  provisional  certif- 
icates or  unpreferred  stock,  it  should  be  borne  in  mind  that  the  common 
stock  in  the  old  company  was  held  largely  by  the  consolidated  bond- 
holders, who,  while  accepting  preferred  stock  for  their  bonds,  naturally 
enough  assented  to  the  provision  for  the  common  stock.  After  the  for- 
mation of  the  new  company,  its  directors,  selected  alone  by  and  from  the 
preferred  stockholders,  issued  the  provisional  certificates  for  common 
stock,  which  are  not  only  recognized  by  the  corporation,  but  become  the 
subject  of  sale  and  transfer  in  the  market;  and  now,  after  the  original 
holders  of  these  certificates,  consisting  to  a  considerable  extent  of  the 
present  directory,  have  disposed  of  their  holdings,  and  when  the  present 
holders  thereof  seek  to  have  their  rights  thereunder  recognized  and  en- 
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forced,  they  are  met  with  the  objection,  interposed  by  the  same  directory 
who  issued  these  certificates,  and  by  the  corporation,  whoe»e  charter  rec- 
ognized their  existence,  and  provided  for  the  issuance  of  the  common 
Ptock  represented  thereby  upon  the  happening  of  a  certain  contingency, 
that  this  common  stock  has  no  validity  for  want  of  consideration  moving 
to  the  new  corporation.  How  can  this  new  company  dispute  or  call  in 
question  its  own  constitution,  and  the  provision  therein  made  for  the  is- 
suance of  common  stock  in  a  certain  event?  How  can  preferred  stock- 
holders, or  their  representatives,  the  directors  of  the  corporation,  dispute 
the  validity  of  the  very  clause  of  the  organic  act,  which  confers  and  es- 
tablishes their  own  rights?  Such  a  proposition  rests  upon  no  principle, 
and  is  supported  by  no  authority.  It  is  founded  upon  the  idea  that  be- 
cause the  bondholders,  by  virtue  of  their  lien,  had  superior  rights  over 
the  stockholders  of  the  old  company,  and  could  have  exhausted  its  prop- 
erty to  the  utter  exclusion  of  the  stockholders,  therefore,  when  they  be- 
came preferred  stockholders  in  the  new  company,  they  in  some  way  car- 
ried with  them  the  superior  equities  belonging  to  their  former  relation  to 
the  old  concern.  This  is,  however,  a  mistake,  and  a  fallacy.  Their 
right  as  bondholders  ceased  when  their  character  of  preferred  stockhold- 
ers began.  Their  lien  as  bondholders,  as  well  as  their  character  of  bond- 
holders, was  extinguished  by  the  foreclosure  sale,  and  the  reorganization 
thereafter  had  in  pursuance  of  the  scheme  previously  adopted  with  their 
consent.  In  forming  the  constitution  of  the  new  corporation,  all  prior 
equities  existing  under  the  old  company  were  settled  and  extinguished; 
new  relations  were  established,  and  new  rights  created.  Neither  the  new 
corporation,  nor  the  preferred  stockholders,  nor  the  common  stockhold- 
ers, who  have  accepted,  acted  upon,  and  acquired  rights  and  privileges 
under  the  reorganized  company,  can  be  heard,  in  contests  amcoig  them- 
selves, to  question  the  organic  law  declaring  and  defining  the  beneficia- 
ries of  the  legal  being  thus  created.  Stockholders,  preferred  and  unpre- 
ferred,  are  only  entitled  to  such  rights  as  the  constitution  of  the  new  cor- 
poration, found  in  its  articles  of  association,  properly  confer.  These 
rights  the  company  cannot  question;  nor  can  it  properly  take  sides  in 
contests  between  the  two  sets  of  stockholders  in  respect  to  their  relative 
rights,  as  defined  by  the  act  or  articles  of  incorporation. 

We  come  next  to  the  main  controversy  in  this  case,  which  relates  to 
the  right  of  complainants,  as  holders  of  the  provisional  certificates  for  un- 
preferred  shares,  to  have  regular  certificates  of  stock  issued  to  tliein  by 
the  Flint  &  Pere  Marquette  Railroad  Company.  This  right  is  claimed 
on  the  ground  that  the  event  or  contingency  on  which  the  provisional 
certificates  holders  were  to  become  actual  stockholders  of  the  common 
class  has,  in  the  view  of  a  court  of  equity,  happened.  It  is  not  claimed 
in  the  bill  that  the  preferred  stockholders  have,  in  fact,  received  7  per 
cent,  annual  dividends  for  five  successive  years.  It  is  alleged  that  the 
dividends  actually  paid  on  the  preferred  stoc!c  were  5}  per  cent,  in  1881, 
6J  per  cent,  in  1882,  7  per  cent,  in  1883,  7  per  cent,  in  1884,  and  4 
per  cent,  in  1885;  but  it  is  charged  the  failure  of  the  directors  to  declare 
and  t)ay  the  the  full  7  per  cent,  dividends  each  year  for  each  of  said 
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years  was  due  to  their  neglect  of  duty,  and  intentional  disr^ard  of  com- 
plainants' rights;  that  the  net  income  of  the  company  applicable  to  the 
payment  of  preference  dividends,  as  defined  by  article  4  of  the  certificate 
of  incorporation,  was  misappropriated,  and  diverted  from  its  legitimate 
purpose,  as  contemplated  and  provided  by  said  article,  and  applied  to 
other  uses  in  the  interest  and  to  the  advantage  of  the  preferred  stock- 
holders; "that  the  real  and  actual  net  income  of  these  several  years,  if 
the  affairs  of  said  railroad  company  had  been  properly  conducted  and 
the  accounts  thereof  kept  with  a  legal  and  proper  consideration  of  the 
rights  of  your  orators,  as  hereinbefore  set  forth,  together  with  the  sur- 
pluses remaining  on  hand  in  each  several  preceding  year,  was,  after  pay- 
ing interest  on  prior  bonds,  repairs,  expenses  of  equipment  and  renewals, 
sufScient  for  the  payment  of  a  dividend  of  7  per  cent,  in  each  of  said 
years  to  the  preferred  stockholders;  and  that  it  was  the  duty  of  the  de- 
fendant corporation  to  pay  such  dividend,  and  issue  such  common  stock, 
on  the  Ist  of  January,  1886."  It  is  further  alleged  that  ^'the  accounts 
of  the  company  have  been  kept  wholly  in  the  interest  of  the  preferred 
stockholders,  and  without  regard  to  the  interest  of  the  common  stock- 
holders, and  in  disr^ard  of  the  trust  created,  and  with  intent,  on  the 
part  of  the  preferred  stockholders  and  the  officers  and  agents  appointed 
by  them,  of  preventing  the  common  stockholders  from  having  any  voice 
whatever  in  the  management,  and  with  a  view  to  postponing  the  issue 
of  the  common  stock  to  an  indefinite  period.  And  your  orators  are  in- 
formed and  believe,  and  so  aver,  that,  for  this  purpose,  accounts  have 
not  been  properly  kept  of  permanent  improvements  in  the  property, 
which  should  have  been  paid  for  as  additions  to  the  plant,  by  way  of 
construction  and  equipment,  out  of  funds  applicable  thereto;  but  that 
said  permanent  improvements  have  been,  in  fact,  paid  for  out  of  the  cur- 
rent yearly  income  from  the  property  applicable  to  dividends.  And  your 
orators  show  that  earnings  have  been  diverted  from  their  proper  applica- 
tion to  dividends,  and  spent  upon  the  railroad,  and  upon  its  road-bed. 
Tails,  track,  station  buildings,  and  other  property,  and  in  the  building 
of  branches,  especially  a  branch  to  the  city  of  Manistee,  and  in  the  build- 
ing*of  side  tracks  and  sidings,  and  the  purchase  and  improvement  of  cars, 
engines,  locomotives,  and  other  equipments;  that  the  operating  expenses 
have  in  this  way  been  unduly  increased,  and  the  net  income  diminished, 
all  to  the  prejudice  of  the  common  stockholders,  in  violation  of  their 
rights  and  of  the  agreement,  whether  contained  in  the  scheme  of  reorgani- 
zation or  in  the  certificate  of  oiganization  filed  with  the  secretary  of  state." 
The  bill  also  alleges  that  the  defendant  corporation  is  entitled  to  the  ben- 
eficial interest  in  the  land  grants  and  funds  thence  arising  held  by  Crapo 
and  Prescott,  trustees;  that,  after  satisfying  all  prior  claims  and  demands 
thereon  under  the  trust  upon  which  they  are  held,  there  is  a  large  sur- 
plus belonging  to  said  defendants;  that  there  was,  on  December  31, 1885, 
of  this  fund  over  $1,000,000  in  bills  receivable  and  cash,  besides  about 
90,000  acres  of  unsold  lands;  that  since  the  date  of  its  reorganization  in 
1880,  said  <^orporation  had  received  from  said  trustees  many  thousands 
pf  doUats,  of  which  only  a  portion  had  be^  ap^i^  to  construction 
v.34F.no.8— 38 
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and  equipment  of  its  road;  that  said  defendant  has  used  sums  received 
from  the  current  operation  of  the  road,  which  properly  belong  to  the  net 
income  thereof,  for  the  purposes  of  construction  and  equipment,  in  place 
of  funds  applicable  thereto  from  the  land  department;  and  that  the  sur- 
plus lands  and  funds  now  in  the  hands  of  said  trustees,  and  subject  to 
the  demands  of  the  company,  are  properly  applicable  to  dividends  in 
place  of  the  money  from  earnings  and  income  diverted  and  applied  to 
construction  and  equipment,  etc.  It  is  further  alleged  that  complain- 
ants, and  others  in  like  situation,  have  applied  to  the  management  of 
the  defendant  company  to  correct  these  misapplications  of  earnings  to 
construction  purposes,  and  to  respect  the  rights  of  the  common  stock* 
holders;  which  requests  have  been  totally  disregarded .  It  is  also  charged 
that  they  have  denied  access  to  the  books  of  account  of  the  company. 
Aside  from  the  preliminary  injunction  asked  for,  which  was  hearid  be- 
fore Mr.  Justice  Matthews,  (82  Fed.  Rep.  350,)  the  relief  sought  on 
this  branch  of  the  case  is  that  the  court  will  order  such  amounts  from 
the  surplus  land  funds  to  be  paid  into  the  income  amount  of  the  com- 
pany, applicable  to  dividends,  as  will  reimburse  said  income  account  for 
any  and  all  sums  wrongfully  taken  therefrom,  and  spent  upon  construc- 
tion or  equipment  during  the  period  aforesaid;  that  the  defendant  com- 
pany may  be  ordered  to  furnish  to  complainants  the  accounts  received 
by  it  from  the  trustees  of  the  land  department,  and  to  render  accounts 
of  the  sums  paid  over  to  it  by  said  trustees;  that  a  true  and  correct  ac- 
count be  made  up  of  the  income  of  the  defendant  company,  from  the 
date  of  its  organization,  for  each  successive  year,  and  that  all  improper 
charges  to  said  income  may  be  stricken  out,  and  that  any  proper  addi- 
tions may  be  made  thereto,  and  that  a  balance  may  be  struck  each  year, 
and  that  the  income  of  the  succeeding  year  may  be  added  to  the  surplus 
of  the  year  preceding;  that  the  defendant  corporation,  its  officers  and 
servants,  be  ordered  by  the  court  to  issue  stock  certificates  to  the  com- 
plainants severally,  for  the  several  amounts  of  shares  to  which  they  are 
entitled;  that  the  defendants  may  be  perpetually  enjoined  from  depriv- 
ing them  of  their  legal  rights  as  stockholders  in  voting  at  the  meetings 
of  stockholders,  and  in  other  respects;  and,  generally,  that  they  may 
have  such  other  and  further  relief  as  the  nature  of  the  case  may  require, 
and  to  the  court  may  seem  meet. 

The  defendants  admit  that  the  holders  of  preferred  stock  have  been 
recognized  as  the  only  stockholders  entitled  to  any  voice  in  the  manage- 
ment and  control  of  the  corporation  since  the  time  of  its  reorganization, 
and  that  the  directors  elected  by  them  have  had  charge  of  the  company 
and  its  management;  but  they  deny  Aat  the  holders  of  said  preferred 
stock  unlawfully  combined  together.  They  admit  that  they  have  re- 
fused to  permit  the  complainants  to  send  their  agents  into  the  offices  of 
the  defendant  company,  there  to  interfere  with  its  business  by  an  exam- 
ination in  detail  of  the  transactions  of  the  corporation;  but  state  that  the 
printed  annual  reports  of  the  company  were  open  to  their  inspection. 
They  state,  on  information  and  belief,  that  the  accounts  of  the  company 
have  been  properly  kept  as  such,  and  that  ^'no  greater  amount  has  been 
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charged  to  operate  expenses  than  sufficient  to  cover  the  actual  expenses 
incurred."  As  to  the  charge  'Hhat  earnings  have  been  diverted  from 
their  proper  application  to  dividends,  and  spent  upon  the  railroad  and 
upon  its  road-bed,  rails,  track,  station  buildings,  and  in  the  building  of 
branches,  etc. ,  and  in  the  building  of  side  tracks  and  sidings,  and  in  the 
purchase  of  cars,  engines,  locomotives,  and  other  equipment;  that  the 
operating  expenses  have  in  this  way  been  unduly  increased' and  net  in- 
come diminished,  to  the  prejudice  of  the  common  stockholders,  in  vio- 
lation of  their  rights  and  of  the  agreement,  whether  contained  in  the 
scheme  of  reorganization,  or  in  the  certificate  of  reorganization," — there 
is  no  direct  response  or  denial;  but  the  defendants  say  they ''  admit  that, 
as  directors  of  said  company,  charged  by  the  law  with  the  duty  of  man- 
aging the  same,  they  have  believed  that  their  duty  to  the  public  re- 
quired that  they  should  keep  the  road-bed,  rails,  track,  station  build- 
ings, and  other  property  in  good  condition;  that  they  should  keep  the 
rolling  stock  sufficient  to  enable  it  to  transact  its  business  as  the  public 
interests  might  require;  and  these  defendants  believe  that  in  so  doing 
they  promoted  the  true  interests  of  the  corporation  in  their  charge,  and 
also  performed  their  duty  in  accordance  with  law;  and  therefore  these 
defendants  deny  that  the  interests  of  complainants,  or  others  in  like 
state,  were  prejudiced,  or  their  rights  violated."  They  further  "state 
and  insist  that  their  first  duty  in  the  management  of  the  defendant  cor- 
poration is  to  use  the  current  income  and  funds  for  the  purpose  of  main- 
taining the  efficiency  of  the  road,  and  the  value  of  the  property,  that  the 
same  may  not  be  depreciated,  and  that  the  same  may  be  safely  operated^ 
and  serve  the  public  in  accordance  with  the  design  of  its  creation."  They 
also  deny  that  the  defendant  corporation  has  received,  irom  time  to  time, 
sums  of  money  which  should  have  been  added  to  the  net  income  appli- 
cable to  dividends,  and  which  they  have  neglected  to  add;  they  deny 
that  the  premium  received  on  the  sale  of  bonds  should  have  been  treated 
or  applied  as  income;  they  deny  that  the  railroad  company  is  entitled  to 
receive  or  has  received  from  the  land  department  income  which  should 
be  added  to  its  net  yearly  income,  and  be  applicable  to  dividends;  they 
deny  that  said  land  funds  are  applicable  to  dividends  within  the  mean- 
ing and  in  accordance  with  the  certificate  of  reorganization,  now  consti- 
tuting the  charter  of  said  defendant  company,  "and  state  the  fact  to  be 
that  they  have  paid  dividends  from  time  to  time  to  the  holders  of  the 
preferred  stock  to  such  an  extent  as,  in  the  judgment  of  the  board  of  di- 
rectors, it  was  prudent,  legal,  and  honest  to  do;  and  they  deny  that  a 
greater  sum  has  been  taken  from  income  for  the  purpose  of  repairs,  equip- 
ment, or  other  uses  than  what,  in  the  judgment  of  the  board  of  directors, 
the  best  interests  of  the  property,  and  all  interested  therein,  considered 
as  a  whole,  absolutely  required;  and  they  deny  that  complainants,  and 
others  in  like  situation,  as  holders  of  provisional  certificates  aforesaid, 
have  any  rights  which  are  superior  to  the  public  or  of  the  preferred  stock- 
holders, or  any  rights  which  would  require  or  justify  the  defendants,  or 
any  of  them,  to  withhold  money  from  needed  and  proper  repairs  and 
improvements,  in  order  to  force'  the  contingency  specified  in  the  certifi- 
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cate  of  reorganization.'*    They  admit  that  dividends  to  the  extent  and    • 
percentage  stated  in  the  hill  were  declared  and  paid  the  preferred  stock- 
holders for  the  years  mentioned;  but  they  do  not  claim  that  fall  7  per 
cent,  dividends  for  each  of  said  yeara  could  not  have  been  paid. 

The  fourth  article  of  the  certificate  of  reorganization,  forming  a  part  of 
ihe  defendant  company's  charter,  was  intended  to  define  the  legal  rela- 
tions and  relative  rights  of  the  two  classes  of  stockholders  therein  de- 
scribed, and  to  designate,  as  between  them,  the  funds  of  the  corporation 
out  of  which  dividends  on  preferred  stock  were  to  be  paid.  By  that  pro- 
vision of  the  charter,  which  is  obligatory  upon  the  corporation  and  its 
•directory,  the  funds  applicable  to  the  payment  of  dividends  on  the  pre- 
ferred stock  was  the  net  income  of  the  company,  ''after  paying  interest 
on  prior  bonds,  repairs,  expenses  of  equipment  and  renewals."  Any  sur- 
plus of  net  income,  after  the  payment  of  said  dividend  of  7  per  cent, 
upon  the  preferred  stock,  was  to  stand  undivided  until  the  next  dividend 
nlay,  and  so  on,  from  year  to  year,  until  such  time  as  holders  of  said 
preferred  stock  should  receive  five  consecutive  annual  dividends  of  7  per 
<jfent.,  or  semi-annual  or  quarterly  dividends  equivalent  thereto.  There 
was  to  be  no  accumulation  of  dividends  on  preferred  stock.  When  five 
oonsecutive  annual  dividends,  or,  in  lieu  thereof,  semi-annual  or  quar- 
terly dividends  equivalent  thereto,  shall  have  been  paid  upon  the  pre- 
ferred  stock,  then  the  common  stock,  with  the  right  to  vote,  was  to  be 
issued  and  delivered  to  parties  who  held  the  certificates  issued  upon  the 
Burrender  of  the  common  stock  of  the  old  flint  &  Pere  Marquette  Rail- 
way Company,  or  other  certificates,  which  the  new  company  may  have 
issued  in  lieu  thereof.  Any  surplus  of  the  common  stock  was  to  remain 
the  property  of  the  new  corporation.  At  the  first  meeting  of  the  board 
of  directors  under  the  new  organization,  a  resolution  was  formally  adopted, 
September  8,  1880,  defining  the  policy  of  the  company,  as  follows: 

''Resolved  that  the  board  of  directors  define  their  policy  to  be  in  conformity 
to  the  articles  of  association;  that»  under  the  head  of  operating  expenses,  only 
such  improvements  and  additions  shall  be  included  as  are  necessary,  in  the 
judgment  of  the  directors,  to  keep  the  property  up  to  the  proper  standard  of 
efficiency,  and  that  such  portion  of  additions  and  extensions  beyond  this,  as 
the  board  decides,  shall  be  provided  for  out  of  funds  other  than  net  earnings; 
that  the  stockholders  are  entitled  to  the  benefit  of  ail  net  earnings  after  pay- 
ing expenses  and  coupons/' 

This  resolution  was  never  repealed  or  modified;  and,  read  in  the  light 
of  the  reorganization  scheme,  which  provided  for  the  issue  of  reorgan- 
ized first  mortgage  6  per  cent,  bonds,  "to  be  used  only  to  fund  the  past 
due  and  maturing  interest  on  the  prior  bonds,  and  for  such  permanent 
construction  and  improvement  as  may  be  deemed  desirable  by  the  board 
of  directors  of  the  new  company,**  it  may  fairly  be  regarded  as  a  correct 
contemporaneous  construction  of  the  meaning  and  intention  of  article  4 
of  the  charter,  in  respect  to  the  duty  of  the  new  company  and  of  its  man- 
agement, not  only  in  making  proper  expenditures,  but  in  keeping  proper 
accounts,  as  between  construction  and  permanent  improvements,  or  ad- 
ditions and  extensions,  on  the  one  hand,  and  operating  expenses  on  the 
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other,  upon  which  the  respective  rights  of  the  two  classes  of  stockholders 
were  to  be  regulated,  adjusted,  and  determined.  At  the  next  meeting 
of  the  board,  on  the  22d  day  of  September,  1880,  a  resolution  was  passed 
.authorizing  the  issue  of  the  new  oonsolidated  6  per  cent,  bonds  to  the  ex- 
tent of  $5,000,000,  to  be  used  and  appropriated  for  certain  specified 
purposes,  among  which,  as  designated  in  item  i  of  the  resolution, 
were  "  for  such  extensions  of  the  road  and  improvements  of  the  property, 
including  the  construction  of  the  Manistee  Railroad,  the  extension  of  the 
Saginaw  A  Clare  County  Railroad,  and  the  purchase  of  Ihe  Saginaw  & 
Mt.  Pleasant  Railroad,  as  may,  in  the  judgment  of  the  directors,  be 
•deemed  expedient  from  time  to  time."  These  bonds  were  to  be  secured 
<apon  all  the  property  of  the  company,  except  the  land  assets  and  land- 
grant  proceeds,  held  by  Crapo  and  Prcscott,  trustees.  Dr.  H.  C.  Potter 
was  appointed  general  manager  of  the  railroad  company,  entered  upon 
iiis  duties  as  such  about  October  1,  1880,  and  has  since  occupied  that 
relation  to  the  corporation,  having  the  practical  control  of  its  business 
4ind  operations,  and  directing  the  manner  in  which  its  expenditures 
.«hould  be  charged,  whether  to  operating  or  construction,  and  the  keep- 
ing of  its  accounts,  showing  receipts  imd  disbursements.  The  evidence 
•clearly  establishes  that  the  company  expenditures  for  operating  expenses, 
and  for  additions  and  extensions  or  permanent  construction  improve- 
ments, were  not  kept  as  directed  by  the  resolution  of  September  8, 1880, 
Jior  as  the  company  was  bound  to  do  by  the  fourth  article  of  its  charter, 
so  as  to  preserve  the  rights  of  and  discbarge  its  obligations  impartially 
between  its  two  classes  of  stockholders.  While  the  board  of  directors 
-exercised  their  proper  and  legitimate  discretion  in  directing  the  new 
works, — additions,  extensions,  improvements,  and  equipment  that 
should  be  made  to  the  road, — ^they  did  not  designate  the  account  to 
which  the  expenditures  thereby  incurred  should  be  charged.  The  gen- 
eral manager,  directly,  or  indirectly,  through  subordinate  officers,  indi- 
cated and  directed  to  what  account  all  expenditures  should  be  charged  and 
receipts  ci*edited.  In  two  instances  his  discretion  was  so  far  supervised  by 
ihe  board  of  directors  as  to  direct  $78,472.59,  made  up  of  several  items,  to 
be  transferred  from  operating  to  construction  account  of  the  current  year, 
^bich  was  done  by  resolution  adopted  December  19,  1884,  and  the  de- 
predation on  steamers  to  be  reduced.  No  question  is  made  as  to  the 
-correctness  of  the  company's  expenditures;  but  the  claim  on  behalf  of 
the  complainants  is  that  their  rights  have  been  ignored  and  disr^arded 
in  improperly  charging  portions  of  such  expenditures  to  operating, 
rather  than  to  construction,  whereby  the  net  income  applicable  to  divi- 
dends under  the  charter  defining  their  relations  to  the  companyand  the  pre- 
ferred stockholders,  have  been  reduced  to  their  prejudice.  They  further 
-claim  that  receipts  and  revenues  received  have  not  been  credited,  as  they 
should  have  been,  to  income  account.  It  distinctly  appears  from  the 
testimony  of  its  officers,  that  the  accounts  of  the  defendant  company 
Jiave  not  been  kept  with  any  .reference  to  the  rights  of  the  common  stock- 
Jiolders;  that  no  regard  has  been  paid  to  the  provisions  of  the  fourth  ar- 
.ticle  of  the  charter  in  the  keeping  of  the  accountsj  that  the  road  was  not 
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operated  with  reference  to  the  unpreferred  stockholders  at  all.  The  gen- 
eral manager  states  that  the  books  and  accounts  were  kept,  '^as  we 
thought  the  proper  way  of  doing  and  administering,  with  reference  to 
its  [the  road's]  permanence  and  safety.  We  have  not  operated  it  [the- 
road]  with  reference  to  them  [the  common  stockholders]  at  all.  We 
have  operated  it  in  accordance  with  the  public  benefit  and  the  mainte- 
nance of  the  property."  His  manner  of  dealing  with  the  expenditures  of 
the  road  is  fairly  illustrated  in  the  following  question  and  answer,  (Rec- 
ord, p.  260:)  ^^  Question.  And  therefore  you  think  that  the  question  as 
to  whether  a  reduction  of  grade  should  be  charged  to  construction  or  to 
operating  expenses,  is  simply  a  matter  for  the  general  manager  to  decide 
according  to  the  state  of  the  finances?  Answer.  No,  sir;  according  to 
his  judgment."  Not  only  were  the  rights  of  the  common  stockholders 
not  recognized,  or  considered  in  the  keeping  of  the  company's  accounts, 
but,  as  stated  by  the  auditor,  Mr.  Ledlie,  no  account  was  kept  to  show 
the  surplus  of  net  income  yearly  after  the  payment  of  the  7  per  cent, 
dividend  on  preferred  stock,  as  provided  for  in  said  fourth  article  of  the 
charter.  The  policy  thus  adopted  and  pursued  by  the  nctual  manage- 
ment assumed  that  the  contingent  rights  and  interests  of  the  provisional 
certificate  holders  were  entirely  subject  to  the  discretion  of  the  directors, 
or  those  in  control  of  the  road,  in  deciding,  not  only  what  expenditures 
should  be  made,  but  how  they  should  be  charged,  as  between  operating 
and  construction.  If  this  position  is  correct,  and  it  lies  with  the  direct- 
ors selected  by  the  preferred  stockholders  to  determine  how  outlays  made 
to  meet  what  they  may  consider  for  the  best  interests  of  the  corporation, 
or  most  beneficial  to  themselves  and  associates,  or  for  what  they  may 
deem  necessary  in  serving  and  discharging  the  company's  duty  to  the 
public,  shall  be  charged,  whether  to  operating  expenses,  or  to  construc- 
tion, then  the  provisional  certificate  holders  are  placed  completely  in  the 
arbitrary  power  and  at  the  mercy  of  the  preferred  stockholders,  and  the 
charter  provision ,  made  for  their  benefit,  in  pursuance  of  the  reorganization 
agreement,  is  practically  abrogated,  and  become  utterly  worthless. 
While  the  company,  in  the  exercise  of  its  franchises  and  the  management 
of  its  business,  undoubtedly  owes  duties  to  the  public  and  to  its  credit- 
ors which  are  paramount  to  the  right  of  its  stockholders,  preferred  and 
unpreferred,  still  this  artificial  body,  called  the  "corporation,"  is  after 
all  but  the  representative  of  its  stockholders,  and  exists  mainly  for  their 
benefit]  and  in  their  interest  it  is  to  be  governed,  controlled,  and  admin- 
istered according  to  the  provisions  of  the  charter  which  the  state  has  con- 
ferred. In  the  absence  of  charter  provisions  restricting  or  qualifying 
their  powers,  directors  have  usually  a  lai^  discretion  in  managing  the 
affairs  of  the  corporation,  in  keeping  its  accounts  as  to  expenditures,  and 
in  deciding  whether  dividends  have  been  earned  and  should  he  declared. 
While  their  discretion  as  to  making  dividends  is  not  unlimited  or  con- 
clusive, courts  will  not  ordinarily  interfere  to  supervise  or  control  its 
honest  and  reasonable  exercise  on  the  ground  that  shareholders  have  no 
nnconditional  right  to  a  division  of  profits.  Tayl.  Corp.  §§  562,  663, 
and  notes.     If,  in  the  present  case,  the  question  was  merely  one  relating 
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to  the  policy  which  the  company  should  pursue,  or  if  its  duty  to  the 
public,  or  its  obligations  to  its  creditors,  were  involved  in  a  way  to  affect 
the  company's  ability  to  perform  such  duty  or  discharge  such  obligation, 
then  the  aforegoing  principles  would  properly  apply.  But  the  facts  de- 
veloped by  the  proof  in  the  case  do  not  warrant  the  suggestion  that  these 
paramount  duties  are  in  any  way  inconsistent  with  the  company's  fair 
and  proper  observance  of  its  charter  duty  towards  both  classes  of  stock- 
holders, or  that  the  rights  of  provisional  certificate  holders  could  not  be 
recognized  and  enforced  without  requiring  the  company  to  disr^ard  and 
neglect  its  obligations  either  to  creditors  or  to  the  public.  The  company 
is  perfectly  solvent;  the  demands  of  the  creditors  have  been,  and  are  be- 
ing, promptly  met;  and  in  respect  to  the  public,  whose  rights  are  set  up 
as  a  justification  cf  the  policy  pursued  by  the  management  in  not  consid- 
ering the  rights  of  the  provisional  certificate  holders,  there  is  now  and 
has  been  no  failure  of  duty  on  the  part  of  the  company.  Its  road  has 
been  maintained  in  first-class  condition,  comparing  favorably  with  any 
line  of  railroad  in  the  state  of  Michigan.  Year  by  year  its  lines  have 
been  extended,  its  equipment  enlarged,  its  tracks  and  buildings  improved, 
and  its  efficiency  increased.  These  results  have  been  to  a  large  extent  ac- 
complished by  the  application  of  earnings  to  construction  purposes,  not- 
withstanding the  company  hadat its  disposal  funds  from  other  sources  more 
properly  applicable  to  those  objects;  the  general  manager,  as  the  representa- 
tive of  the  directors,  asserting  and  exercising  the  discretion  of  charging  all 
expenditures  either  to  operating  expenses  or  to  construction,  as  he  deemed 
proper.  Provisional  certificate  holders,  in  November,  1882,  entered 
their  protest  against  this  course;  but  their  complaint  was  utterly  ignored 
by  the  board  oi  directors,  and  their  general  manager  continued  to  divert 
portions  of  the  net  income  to  permanent  construction  purposes.  This 
refusal  on  the  part  of  the  directors  to  respect  the  rights  of  the  common 
stock  partakes  more  of  disr^ard  of  duty  than  of  eiTor  in  judgment.  It 
was  a  non-performance  of  official  obligation,  amounting  to  what  the  law 
considers  a  breach  of  trust,  if  the  complaint  was  well-founded,  and  made 
by  parties  entitled  to  have  their  policy  as  to  earnings  changed. 

But  the  position  is  broadly  assumed  in  the  answer  and  in  the  argu- 
ment of  counsel  for  defendants  that  the  board  of  directors,  being  charged 
with  the  power  and  duty  of  managing  the  corporate  property  and  fran- 
chises for  the  best  interests  of  the  company,  and  for  the  benefit  of  the 
public,  had  the  right;  and  were  entitled  to  dispose  of  and  apply  the  net 
earnings  of  the  company  in  the  same  way,  or  in  as  unrestricted  manner, 
as  they  would  have  had  if  the  charter  had  contained  no  such  provisions 
as  are  found  in  article  4,  and  there  had  been  but  one  dass  of  stockliold- 
ers;  and  that  their  discretion  in  appropriating  net  income  for  construction 
purposes,  as  they  saw  proper,  and  in  withholding  the  same  from  divi< 
deads,  could  not,  at  the  instance  or  upon  the  complaint  of  the  contin- 
gent shareholders,  be  controlled  by  the  court.  Can  this  proposition  be 
sustained  without  practically  nullifying,  or  destroying  article  4  of  the 
charter?  We  think  not.  The  reoiganization  scheme  contemplated  a 
fund  applicable  to  construction  and  equipment  other  than  earningB»  and 
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the  fourth  article  of  the  now  corporate  oonstitotion  undertook  to  define 
what  expenditures  should  be  borne  by  net  income,  as  between  the  two 
classes  of  stockholders.  The  provisions  of  that  article  constitute  socoe 
restriction  upon,  or  qualification  of,  the  powers  of  the  board  of  directors, 
which  may  not,  at  their  option,  be  disregarded  or  ignored.  If  that  ar- 
ticle of  the  organic  law  of  the  corporation  confers  upon  the  provisional 
certificate  holders  any  rights  or  interests,  even  though  contingent,  there 
must  co-exist  with  such  rights  the  correlative  duty  on  the  part  of  the  com- 
pany and  its  management  to  observe  and  respect  those  rights,  and  es- 
pecially so  when  the  preference  class  are  in  exclusive  control  of  the  cor- 
poration. This  correlative  duty  and  obligation  on  the  part  of  the  com- 
pany and  its  management  necessarily  implies  and  involves  the  keeping 
of  proper  accounts  as  between  construction  and  operating  expenses,  and 
the  proper  application  of  net  income  to  the  purposes  indicated,  and  only 
to  those  purposes,  to  the  end  that  a  fair  opportunity  may  be  allowed  for 
the  happening  of  the  contingency  on  which  the  provisional  certificate 
holders  were  to  be  admitted  into  the  company.  The  true  import  and 
meaning  of  article  4  of  the  charter  is  that,  when  the  company's  net  in- 
come, after  paying  certain  specified  charges  and  expenses,  is  sufficient 
to  pay  a  7  per  cent,  dividend  on  the  preferred  stock,  it  shall  be  so  ap- 
plied, provided  the  rights  of  creditors  are  not  affected,  and  be  continued 
for  five  successive  years  if  in  condition  to  do  so  from  net  income,  to  the 
end  that  provisional  certificate  holders  may  then  be  let  into  the  com- 
pany, and  be  entitled  to  a  voice  in  its  management,  and  to  share  in  future 
earnings  in  excess  of  further  7  per  cent,  dividends.  It  operates  as  a 
charter  direction  to  the  managen>ent  in  the  interests  of  the  common  stocky 
and  limits  the  discretion  which  the  directors  might  olUerwise  exercise 
in  applying  the  net  earnings,  or  net  income  of  the  company. 

It  may  be  true,  as  argued  by  defendant's  counsel,  that  the  preferred 
stockholders  could  not  have  compelled  the  board  of  directors,  selected  by 
themselves,  to  declare  larger  dividends  than  were  declared  and  paid  from 
1881  to  1885,  inclusive,  as  held  by  the  supreme  court  in  New  York. 
Railroad  v.  Nickah,  119  U.  8.  296,  7  Sup.  a.  Rep.  209,  and  similar  au- 
thorities, which  rest  upon  the  principle  that,  in  the  absence  of  charter 
provisions  controlling  or  modifying  their  usual  powers,  courts  will  not 
generally  review  or  control  the  discretion  of  directors  on  the  subject  of 
making  or  withholding  dividends,  when  honestly  and  fairly  exercised. 
But  the  present  does  not  fall  within  that  class  of  cases,  nor  is  it  controlled 
by  them,  because  the  rights  here  asserted  are  charter  rights,  imposing 
charter  duties,  binding  and  obligatory  upon  both  the  company  and  its 
managing  officers,  and  operating  as  restrictions  and  limitations  upon  the 
general  discretion  of  the  directory  in  dealing  with  the  net  income  of  the 
road  as  between  the  preferred  and  unpreferred  stockholders.  The  ques- 
tion in  the  present  case  is  not,  therefore,  what  regular  stockholders,  hav- 
ing a  voice  or  vote  in  the  selection  of  the  corporate  management,  may 
demand  and  enforce  in  the  way  of  having  dividends  declared  and  paid;, 
but  it  is  whether  the  contingent  shareholders,  having  no  voice  in  the  cor- 
poration or  its  direction,  are  entitled  to  have  the  company  and  its  di- 
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rectors,  selected  by  atod  from  the  preferred  class,  observe  and  respect 
Iheir  rights  by  carrying  out  the  charter  provisions  in  their  favor.  It  is 
not  a  sound  proposition,  as  applied  to  this  case,  that  the  directors,  se- 
lected by  and  from  the  preferred  dass,  have  and  may  exercise  the  same 
discretion  as  against  the  provisional  certificate  holders  in  dealing  with, 
•disposing  of,  or  applying  the  net  income  of  the  company,  which  they 
might  be  entitled  to  exercise  as  against  the  preferred  stockholders.  They 
were  entitled,  as  between  the  two  sets  of  stockholders,  to  employ  the  net 
income  in  paying  interest  on  prior  bonds,  old  or  new;  in  making  repairs 
i2pon  the  road,  buildings,  and  other  property  of  the  company,  so  as  to 
maintain  their  efficiency;  and  in  meeting  the  expenses  of  equipment  and 
renewals,  which  evidently  refers  to  repairs  upon  and  keeping  up  of  the 
rolling  stock  of  the  company,  but  does  not  inclu<le  the  purchase  of  new 
equipment.  The  company  from  the  start  adopted  this  construction  as  to 
the  expenditures  chargeable  against  income,  as  shown  by  the  resolution 
already  referred  to,  passsed  at  the  first  meeting  of  the  board  of  directors. 
With  this  limitation  upon  the  company  and  its  directors  in  the  way 
of  expending  earnings  as  between  the  two  classee.of  shareholders,  we  may 
next  consider  what  net  income  applicable  to  dividends  were  earned  or  re- 
ceived during  the  years  1881  to  1885,  inclusive,  and  the  manner  in  which 
the  management  of  the  company  has  dealt  with  or  disposed  of  the  same, 
or,  genersdly,  whether  the  company  could  reasonably  and  properly  have 
declared  and  paid  full  7  per  cent,  dividends  during  each  of  said  years. 
As  to  the  surplus  lands  and  proceeds  of  land  sales  in  the  hands  of  Crapo 
and  Prescott,  these  were  undoubtedly  equitable  assets  of  the  defendant 
•company  corporation,  acquired  under  the  trust  conveyance  of  August  23, 

1879,  and  the  foreclosure  sale,  purchase,  and  reorganization  in  1880. 
Subject  to  the  prior  mortgage  lien,  or  liens  on  said  lands,  and  land  pro- 
<5eed8,  the  company  was  the  beneficial  owner  thereof,  and  held  the  equi- 
table title  to  the  same.  In  respect  to  these  surplus  assets  it  had  some- 
thing more  than  the  simple  right  to  call  the  trustees  to  an  accounting. 
It  was  the  real  equitable  owner  of  the  property;  and  the  surplus  thereof 
^fter  satisfying  prior  incumbrances,  belonged  to  the  corporation,  just  as 
it  held  its  other  property  subject  to  mortgage.  As  the  obsolute  owner 
^f  this  equitable  title  and  right  in  said  surplus  lands  and  proceeds  aris- 
ing from  the  same,  whatever  the  company  received  from  that  source  was 
-as  much  a  part  of  its  income  or  revenues  as  if  it  had  been  derived  from 
^ny  other  source,  such  as  receipts  from  operating  its  road,  or  rents  col- 
lected for  the  use  of  its  cars  or  other  property.  Income  is. not  limited  to 
the  gain  which  results  from  business  and  labor,  but  it  includes  as  well 
the  proceeds  derived  from  the  use  or  sale  of  property.  Now,  what  is  the 
:situation  of  these  land  assets,  and  what  revenues  have  been  actually  de- 
rived therefrom  during  the  years  in  question,  or  could  have  been  received 
from  that  source,  without  impairing  or  interfering  with  the  rights  of 
•creditors?  When  the  new  company  acquired  its  right  to  these  lands  and 
.assets,  the  prior  charges  thereon  amounted  to  about  $2,000,000.  Of 
those  prior  bonds  remaining  on  January  1, 1881,  (Report  of  company  for 

1880,  p.  21,)  there  were  $1,704,000  of  8  per  cent,  land-grant  bonds. 
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and  $300,000  of  Flint  &  Holly  10  per  cent,  bonds.  During  1881  the 
former  were  discharged,  partly  by  funds  in  the  hands  of  the  trustees  and 
partly  by  exchange  of  new  6  per  cent,  bonds  of  the  company;  so  that, 
at  the  close  of  1881,  the  $300,000  of  Flint  &  Holly  bonds  constituted  the 
only  incumbrance  on  these  land  assets.  They  were  also  secured  by  a 
mortgage  on  the  Flint  &  Holly  branch  of  the  company's  lines  of  road. 
Now,  on  December  31, 1881,  as  shown  by  the  company's  annual  report, 
the  trustees  had  in  their  hands  a  balance  of  $575,978.77,  arising  from 
land  s^les,  while  the  land  commissioner  who  made  the  sale  held  bills  re- 
ceivab^,  amounting,  principal  and  interest,  to  the  sum  of  $902,058.73, 
and  the  unsold  lands  held  by  the  trustees  amounted  to  138,454.28  acres, 
worth  about  $10  per  acre.  Here,  then,  were  $2,863,577.88  of  good  as- 
sets in  the  hands  of  said  trustees  to  secure  $300,000  of  10  per  cent,  bonds, 
which  were  also  secured  by  mortgage  on  one  of  the  company's  main 
branches.  The  cash  balance  in  the  hands  of  the  trustees  exceeded  this 
bonded  debt  by  $276,978.77-  Thedividend  declared  and  paid  for  1881 
was  5}  per  cent., — ^less  than  7  per  cent,  by  H  per  cent., — which,  on  the 
whole  $6,500,000  of  preferred  stock,  amounted  to  $97,500.  If  this 
amount  had  been  drawn  by  the  company  from  the  hands  of  the  trustees, 
the  full  7  per  cent,  could  have  been  readily  declared  and  paid  without 
in  the  least  impairing  the  security  held  by  them  for  the  payment  of  the 
$300,000  Flint  &  Holly  bonds.  On  December  31,  1882,  said  trustees 
held  a  balance  of  $598,117.28.  The  bills  receivable  from  sales  of  lands 
in  the  hands  of  the  land  commissioner,  amounted  to  $747,532.78,  and 
there  were  unsold  lands  to  the  extent  of  109,815}  acres,  worth  upon  on 
average,  say  $9  per  acre,  or  $988,340,  making  an  aggregate  of  $2,133,- 
989.78,  controlled  and  held  by  the  trustees  to  secure  said  $300,000  of 
bonds.  In  1882  the  dividend  declared  and  paid  was  6}  per  cent.  The 
deficiency  of  i  per  cent.,  or  $32,500,  was  actually  in  the  hands  of  the 
company,  as  shown  on  page  6  of  its  annual  report  for  that  year.  For 
that  year  it  had  a  surplus  of  $35,613.52,  after  paying  the  6}  per  cent, 
dividend,  which  was  carried  over  to  1883.  It  could  have  paid  the  7 
per  cent,  for  the  year  1882,  without  drawing  on  the  land  funds;  but,  if 
there  had  been  an  actual  deficiency  of  income  of  $32,500  from  other 
sources,  it  could  have  been  withdrawn  from  the  land  assets,  without  in 
any  wise  impairing  or  endangering  the  security  for  the  payment  of  the 
$300,000  bonds.  In  1883  and  1884  full  7  per  cent,  dividends  werede- 
clared  and  paid,  leaving  in  the  hands  of  said  trustees  large  surplus  assets, 
as  follows,  viz.,  on  December  31, 1883,  the  balance  in  their  hands  was 
$681,259.29,  the  land  commissioner  held  $627,021.55  in  bills  receiv- 
able, and  their  were  103,619.42  acres  unsold,  worth  $932,574,  aggre- 
gating $2,240,854.84  of  available  assets  charged  with  only  $300,000  of 
liability;  on  December  31, 1884,  the  balance  in  the  hands  of  the  trustees 
was  $693,681.33,  the  bills  receivable  from  lands  sold  were  $492,834.14 
and  there  were  101, 009.27 J-100  acres  unsold,  worth  $900,000,  aggre- 
gating $2,086,015.47  of  security ,  charged  with  $300,000  of  bonds.  On 
December  31,  1885,  there  remained  of  unsold  lands  95,914.22  acres, 
worth  upon  an  average,  say  $6  per  acre,  or  $575,485,  and  the  trustees 
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held  in  their  hands,  as  stated  by  Mr.  Crapo,  (pages  596,597  of  the  Rec- 
ord,) funds  to  theamount  of  $764,556;  of  that  amount  tbesum  of  $579,- 
000,  was  invested  in  Flint  &  Pere  Marquette  Raihroad  new  6  per  cent* 
bonds,  while  the  balance,  except  perhaps  a  small  cash  deposit  arising 
from  daily  receipts,  was  loaned  out  at  interest, — partly  to  the  defendant 
corporation,  to  whom  this  surplus  fund  belonged,  and  which  paid  inter- 
est thereon,  which  was  charged  to  operating  expenses.  For  the  year 
1885  the  company  only  declared  and  paid  a  dividend  of  4  per  cent,  on 
the  preferred  stock.  The  3  per  cent,  shortage,  amounting  to  $195,000, 
could  readily,  safely,  and  properly  have  been  withdrawn  from  the  largo 
surplus  in  the  hands  of  the  trustees,  without  in  the  least  impairing  or  en- 
dangering the  security  for  the  payment  of  the  $300,000  of  Flint  &  Holly 
bonds,  which  constituted  the  only  charge  against  the  funds  and  assets 
held  by  the  trustees.  The  $579,000  of  Flint  &  Pere  Marquette  6  per 
cent  bonds,  which  the  trustees  held,  were  worth  in  the  market,  and  are 
still  worth,  a  premium  ranging  from  15  to  20  per  cent.  If  the  deficiency 
of  $195,000  had  been  withdrawn  from  the  hands  of  the  trustees,  they 
would  have  still  held  $384,000  or  more  of  the  company's  6  per  cents., 
worth  a  premium  of  15  per  cent.,  as  security  for  the  $300,000  of  Flint 
&  Holly  bonds,  beside  unsold  lands  worth  $575,485.  On  the  81st  De- 
cember, 1886,  the  balance  in' hands  of  the  trustees  had  swelled  to  $826,- 
852.73.  The  $300,000  Flint  &  Holly  bonds  mature  May  1 ,  1888.  To 
say  nothing  of  the  branch  road  mortgaged  for  their  payment,  the  trustees 
have  for  years  held,  and  now  hold,  funds  and  assets  for  the  security  of 
these  bonds,  exceeding  fourfold  the  amount  needed,  or  necessary  for 
their  payment.  This  large  surplus  the  company  or  its  management  have 
intentionally  declined  to  draw  upon  for  the  purpose  of  making  dividends, 
or  of  returning  to  income  sums  that  were  improperly  charged  to  operat- 
ing expenses,  except  in  1884,  when  the  board  of  directors,  after  direct- 
ing the  general  manager  to  transfer  $78,472.59  from  operating  to  con- 
struction account,  called  upon  and  received  from  said  trustees  $100,000, 
which  was  used  in  making  the  dividend  of  that  year.  Why  could  not 
the  $195,000  required  to  make  up  the  7  percent,  dividend  for  1885  have 
been  called  for  from  the  same  source?  Why  was  it  not  called  for  and 
60  applied?  The  board  of  directors,  by  resolution  passed  December  18, 
1883,  '* resolved,  that  the  trustees  of  the  land  funds  be  authorized  to  pay 
over  to  the  treasurer  of  the  company,  fr6m  time  to  time,  all  land  funds 
which  shall  come  into  their  hands,  in  excess  of  what  may  be  required  to 
pay  the  securities  Outstanding,  for  which  said  land  funds  have  been  spe- 
cially pledged,  and  all  such  payments  heretofore  paid  by  them  to  the 
treasurer  be  confirmed  and  approved."  '  The  land  funds  in  the  hands  of 
the  trustees  at  the  close  of  1885  in  excess  of  what  was  required  to  pay 
the  $300,000  of  Flint  &  Holly  bonds  (the  only  securities  outstanding  ana 
chargeable  against  said  fund)  was  more  than  $400,000.  Out  of  this  ex- 
cess, $195,000,  for  1885,  could  have  been  drawn  either  to  apply  on  div- 
idends, or  to  restore  to  income  or  earning^  what  had  been  diverted  from 
that  fund,  and  applied  to  construction  or  new  equipment.  But,  for  some 
leason  not  explained,  this  was  not  done. 
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Now,  aside  from  the  $100,000  received  from  the  trustees  under  the- 
resolution  of  December  19,  1884,  how  has  the  company  or  its  manage- 
ment dealt  with  the  moneys  actually  received  from  these  land  trusteesf 
It  appears  that  from  October  1»  1880,  to  the  close  of  1885,  said  trustees 
paid  over  to  the  treasurer  of  the  company  at  various  times,  as  requested, 
sums  of  money  aggr^ating  $1,221,168.62,  and  which  was  used  by  th& 
company  as  follows,  viz.,  $646,000  in  paying  off  8  per  cent,  land^rant 
bonds,  $100,000  for  Bay  City  &  East  Saginaw  bonds,  $22,118.09  for 
improvement  of  Bayou  Spur  property  in  East  Saginaw,  $81,000  for  cou- 
pons on  Flint  &  Holly  bonds,  $4,500  and  $22,560.53  for  interest  re- 
ceived, and  $345,000  for  the  comipany's  use,  and  which  went  into  the 
general  treasury,  and  was  used  ^'according  to  the  necessities  of  the  com'^ 
pany  for  pressing  needs  of  any  kind,"  as  stated  by  the  general  manager* 
But  this  $345,000  is  not  credited  to  income  or  earning.  In  the  keep- 
ing of  the  company Vi  accounts  the  provisional  certificate  holders  are  not 
allowed  any  benefit  from  this  receipt.  It  is  not  permitted  to  go  into- 
earnings  or  income  account.  If  that  had  been  allowed,  it  would  have 
more  than  covered  the  shortage  in  the  7  per  cent,  dividends  for  the  five^ 
years  in  question.  In  other  words,  if  that  sum  had  been  treated  as  ap- 
plicable to  dividends,  or  as  an  equitable  restoration  to  earnings  or  income 
of  what  had  been  applied  to  construction,  full  7  per  cent,  dividends 
could  have  been  declared  and  paid  during  the  five  consecutive  years  un* 
der  consideration.  But  how  were  these  large  receipts  from  the  land  as- 
sets disposed  of  in  the  company's  account?  By  reference  to  the  annual 
report  for  1884  (pages  15  and  24)  of  the  vice-president  and  general  man- 
ager, it  will  be  seen  that  the  sum  of  $1,105,276.97,  received  from  sales 
of  lands  and  premiums  on  bonds,  (the  latter  item  amounting  to  8164,- 
541.25,)  was  charged  to  depreciation,  and  deducted  from  the  road-bed 
and  equipment  account  of  the  company.  This  latter  account  was,  at  the 
same  time,  further  reduced  by  a  credit  of  $10,793.48,  being  the  proceeds 
of  narrow-gauge  equipment,  telegraph  line,  and  portable  engine  sold. 
No  depreciation  account  was  kept  by  the  company,  as  the  general  man- 
ager testified,  (page  344,  Record,)  and,  year  by  year,  operating  expenses, 
were  charged  with  all  repairs  and  expenses  of  equipment  and  renewals 
made  or  incurred  in,  about,  or  upon  the  road-bed,  rolling  stock,  builds 
ings,  or  other  property  of  the  company,  as  contemplated  and  provided 
by  article  4  of  the  charter,  and  then,  at  the  dose  of  1884,  a  lumping 
charge  of  $1,116,070.45  is  made  to  depreciation,  and  deducted  from 
the  road-bed  and  equipment  account.  While  doing  this  the  manage- 
ment of  the  company,  without  reason  and  in  disregard  of  the  rights  of 
the  provisional  certificate  holders,  keep  large  surplus  land  funds  in  re^ 
serve,  portions  of  which  it  borrows  from  the  trustees  from  time  to  time, 
and  pays  interest  upon  its  own  funds,  which  is  charged  to  operating  ex- 
penses, to  the  prejudice  of  the  unpreferred  stockholders,  who  are  excluded 
from  any  voice  in  the  management  of  the  corporate  affairs.  The  court 
is  unable  to  understand  upon  what  principle  the  receipts  or  revenues  der 
rived  from  the  surplus  land  assets  are  to  be  distinguished  from  other  in- 
come or  earnings  of  the  company  applicable  to  the  piaymentof  diiiridendft 
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tindeir  Ihe  facts  of  this  case.  These  land  assets  were  brought  into  the 
company  by  the  consent  of  the  old  comnaon  stockholders,  under  the  trust 
conveyance  of  August  23,  1879,  made  manifestly  in  furtherance  of  the 
reorganization  scheme.  But,  whether  that  creates  any  equity  or  not  in 
favor  of  the  provisional  certificate  holders,  they  have  the  same  interest 
in  these  land  assets  that  they  possess  in  other  property  of  the  company, 
and  the  funds  derived  £rom  that  source  are  just  as  applicable  to  the  pay* 
ment  of  dividends  on  the  preferred  stock,  so  as  to  meet  the  contingency 
on  which  the  unpr^erred  class  are  to  be  let  in,  as  revenues  derived  from 
operating  the  road,  or  renting  its  cars  and  dining  stations.  The  princi* 
pie  announced  in  St,  John  v.  Rathvay  Oo.j  22  W^l.  149,  where  it  is  said: 
"  We  are  aware  of  no  legal  principle  which  would  authorize  the  stock- 
holders in  question  to  analyze  the  business,  select  out  a  portion  of  it, 
and  to  say  that  the  net  earnings  specified  must  be  a  predicate  of  that 
part  and  none  other,"  applies  here.  So  in  Ryan  v.  RaHtoay  Co.,  21  Kan. 
866,  the  court  says,  in  considering  the  rights  of  stockholders  in  reference 
to  the  sources  from  which  profits  are  made  ''that  it  is  immaterial  at  what 
time  or  from  what  sources  these  profits  may  have  been  derived.  It  is 
wholly  immaterial  whether  they  have  accrued  from  rents,  the.  profits  of 
the  construction  of  the  road,  or  from  the  sale  of  lands  equitably  belong* 
ing  to  the  company,  they  are  all  inddehts  to  the  shares."  Without  refer- 
ence, therefore,  to  the  diversion  of  income,  or  the  improper  application 
of  earnings  to  construction,  or  the  charging  to  operating  expense  what 
properly  belonged  to  construction  account,  but  taking  the  company's  re- 
ports as  made,  and  the  dividends  annually  declared  on  the  net  earnings 
there  shown,  it  is  clear  that  there  was  at  the  disposal  of  the  company 
ample  surplus  land  funds  in  addition  to  such  net  earnings,  to  have  made 
and  paid  full  7  per  cent,  dividends  for  each  of  the  years  1881,  1882, 
1883,  1884,  and  1885,  without  in  any  way  impairing  the  rights  of  its 
creditors,  or  neglecting  its  duty  to  the  public.  In  the  judgment  of  the 
court,  fair  dealing  and  a  due  r^ard  to  the  contingent  rights  of  the  provis- 
ional certificate  holders,  requii^  of  the  management  that  funds  thus  at 
their  disposal  should  have  been  applied  in  making  the  full  7  per  cent, 
dividends  for  the  five  years,  so  as  to  let  theunpreferred  stockholders  into 
their  inheritance.  Is  it  to  be  said  in  a  court  of  conscience  that  the  pre- 
ferred stockholders  in  charge  of  the  corporate  management  and  afiairs, 
may  have  at  their  disposal  ample  funds  to  meet  the  contingency,  and 
comply  with  the  event  on  which  the  unpreferred  class  are  to  be  let  into 
their  rights;  that  they  may  arbitrarily  decline  or  wrongfully  n^lect  to 
receive  and  apply  such  funds,  so  that  the  happening  of  the  contingency  is 
thereby  postponed,  and  that  they,  or  the  corporation  controlled  by  them, 
may  thereafter  set  up  and  rely  upon  such  contingency  as  an  excuse  or 
defense  against  the  admission  of  such  unpreferred  class  into  their  corpo- 
rate rights  and  privil^es?  To  state  this  proposition  is  enough.  A  court 
of  equity  will  not  permit  parties  occupying  towards  each  other  either  le- 
gal or  trust  relations,  whether  direct  or  tSirough  the  instrumentality  of 
an  artificial  body  called  a  "corporation,"  thus  to  act,  and  thereby  post- 
pone or<  defeat  ihe  rights  of  the  defendant  class. 
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But,  aside  from  the  surplus  land  funds  and  assets,  how  stands  thecal 
in  respect  to  income  and  earnings  derived  from  other  sources?  Were 
they  sufficient,  if  fairly  and  properly  applied,  according  to  the  true  mean- 
ing of  the  article  4  of  the  charter  to  have  paid  full  7  per  cent,  dividends 
on  the  preferred  stock  for  the  five  consecutive  years  in  question?  This  can 
only  he  determined  by  an  anal3'sis  and  examination  of  the  company's 
accounts,  showing  receipts  and  disbursements  during  said  period.  It 
appears  that  the  total  issue  of  the  company's  new  6  per  cent,  bonds 
amounted  to  $3,924,000;  that  of  these  $1,058,000  were  exchanged  for  8 
per  cent,  land-grant  bonds;  that  the  land  trustees  purchased  over  $500,- 
000  of  said  bonds  at  par,  and  that  the  residue  thereof  were  sold  at  a  pre- 
mium, ranging  from  5  to  10  percent.  This  premium  on  its  bonds  sold 
was  received  by  the  company  as  follows,  viz.:  $500  between  October  1, 
1880,  and  January,  1881;  $107,257.25  during  1881;  $34,702.60  in 
1882;  $12,136.50  in  1883;  and  $9,945  in  1884,  aggr^ting  $164,- 
561.25.  •  This  premium  was,  at  first,  set  upon  the  credit  side  of  the  com- 
pany's ledger,  or  placed  to  the  credit  of  construction,  and  afterwards, 
as  shown  by  the  annual  report  for  1884,  (page  15)  it  was  included  in 
the  amount  of  $1,105,276.97,  charged  to  depreciation,  and  deducted 
from  road-bed  and  equipment  account.  This  premium  was  received  by 
reason  of  the  rate  of  interest  which  the  bonds  bore,  and  the  ample  secu- 
rity provided  for  their  payment.  Earnings  were  charged  with  the  pay- 
ment of  that  interest  on  account  of  which  said  premium  was  earned  or 
received;  and  it  would  therefore  seem  to  be  proper  to  credit  earnings  or 
income  with  the  amount  of  such  premium.  If  income  is  burdened  with 
a  rate  of  interest  which  secures  a  profit  on  the  bonds,  then  income  is  en- 
titled to  the  benefit  of  that  profit,  just  as  it  would  be  entitled  to  the  profits 
made  on  any  contract  by  the  company.  In  crediting  such  premium  to 
earnings  and  profits,  there  is  no  increase  of  the  bonded  debt,  nor  im- 
proper enlargement  of  the  company's  construction  account.  It  is  ap- 
parent that  5  per  cent,  bonds,  secured  as  these  were,  could  have  been 
negotiated  at  par.  In  carrying  6  per  cent.,  earnings  are  charged  with 
the  extra  burden  of  $39,240  annudly.  It  is,  therefore,  reasonable  and 
proper  that  income  should  have  the  benefit  of  the  protit  which  has  been 
derived  from  the  extra  charge  placed  upon  such  income.  The  experts 
differ  in  opinion  as  to  the  proper  disposisd  to  be  made  of  such  premiums 
on  bonds,  and  there  is  no  uniformity  in  the  practice  of  railroads  in  re- 
spect to  such  profits.  In  the  judgment  of  this  court,  such  premiums, 
in  the  present  case,  as  between  the  two  classes  of  stockholders,  should 
have  been  credited  to  income  during  the  respective  years  in  which  the 
same  was  received. 

Next,  as  to  the  steel-rail  account.  At  the  dose  of  1880  the  mileage 
on  the  main  line  of  the  road  was  317.17  and  90.40  miles  of  sidings.  Of 
the  main  line  200  miles  were  laid  with  steel  rails.  At  the  close  of  1881 
there  were  345.16  miles  in  the  main  line  and  111.29  in  sidings  and 
spurs,  283  miles  of  which  were  laid  with  steel  rails  (being  aix  increase 
of  83  miles)  during  1881,  (page  5,  annual  report  for  1881.)  At  the 
dose  of  1882  the  main  line  and  sidings  amounted  to  485.62  miles 
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laid  with  steel  rails,  being  an  increase  in.  steel  rails  over  1881  of  19.72 
miles.  At  the  close  of  1883  the  main  line  was  361.31  miles;  sidings 
and  spurs  175.17;  total  536.38  miles,  with  841.31  miles  on  main  line 
and  18  miles  on  branches  laid  with  steel  rails,  being  an  increase  in  steel 
mileage  over  1882  of  56.59  miles.  At  the  close  of  1884  there  were 
369.91  miles  laid  with  steel  rails,  an  increa.se  over  1883  of  about  10 
miles.  At  the  close  of  1885  the  main  line,  sidings,  branches,  and 
spurs  amounted  to  543.12  miles,  of  which  373.88  miles  were  laid  in 
steel,  an  increase  over  1884  of  3.97  miles  of  steel  rails.  Now,  with  the 
exception  of  some  comparatively  small  amounts  expended  in  1884-85 
on  the  yards  at  East  Saginaw,  Flint,  and  Evart,  not  a  single  dollar 
was  charged  to  construction,  or  for  betterments  on  the  main  line  of  the 
company's  road  for  the  years  1881  to  1885  inclusive.  During  that  period 
about  15,772  tons  of  steel  rails  were  purchased  and  paid  for  out  of  earn- 
ings. While  the  accounts  of  the  company  are  in  much  confusion  on 
that  subject  of  these  steel  rails,  it  appears  from  defendant's  Exhibit.  G 
that  the  cost  of  these  rails,  with  freight  and  fittings,  after  deducting  what 
was  on  hand  at  close  of  1885,  amounted  to  about  $900,346.10,  while 
the  total  amount  charged  to  construction  as  against  this  expenditure  for 
the  same  period  was  only  $540,616.81,  and  this  was  on  the  construction 
account  for  branches,  sidings,  spurs,  and  yards.  Earnings  were  bur- 
dened with  the  difference,  exceeding  $350,000.  Brown,  the  road-mas- 
ter, places  the  cost  of  steel  rails  during  said  period  at  $737,063.82.  If 
from  this  is  deducted  the  $540,516.81,  charged  to  construction  there 
will  be  left  $196,547.01,  which  was  borne  by  earnings  for  purchase 
cost  of  steel  rails.  The  practice  of  the  management  was  to  remove  the 
old  iron  rails  from  the  main  track,  and  use  these  in  laying  sidings,  as 
required,  and  to  put  new  steel  rails  in  the  main  track  in  place  of  the  old 
iron  rails  taken  up.  The  difference  between  the  cost  of  the  new  steel 
rail  laid  down  on  the  main  line,  and  as  laid  down,  and  the  value  of  the 
old  iron  rail  taken  up,  was  chained  to  operating  expenses,  underthe  head 
of  repairs  to  roadway,  or  "track  repairs."  Thus,  in  the  report  for  1881, 
it  is  stated  that  4,000  tons  of  steel  rails  were  laid  down  on  the  road. 
The  cost' of  this,  less  the  value  of  old  rails  removed,  was  fixed  at  $133,- 
779.09,  which  was  charged  to  operating  expenses,  as  "track  repairs." 
The  purchase  cost  of  this  4,000  tons  of  steel  rails,  with  fittings,  to  say 
nothing  of  the  expense  of  making  the  change,  was  $240,000.  In  1882 
a  similar  charge  was  made  to  operating  expenses  for  steel  rails  put  down, 
to  the  amount  of  $31,224.66.  During  that  year  there  were  laid  1,697 
tons  of  steel  rails  which  cost  $36,865.  In  1883  the  increase  in  steel-rail 
mileage  on  main  track  and  sidings  was  56.59  miles.  Counting  38  tons 
to  the  mile,  and  the  cost  of  steel  rails  at  $37  per  ton,  this  increased  cost 
of  steel  rails  alone  was  $184,257.04.  For  1884  the  cost  of  the  steel  rails 
used  on  the  main  line  was  about  $32,560;  and  in  1885  about  $12,926.32, 
aggregating  $371,850  for  steel-rail  betterments,  which  was  charged  to 
operating  expenses,  and  taken  out  of  earnings.  The  complainants'  ex- 
pert, Jones,  makes  this  expenditure  for  1881, 1882,  and  1883,  as  shown 
by  defendant's  Exhibit  6,  amount  to  $250,465.     By  taking  the  total 
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cost  of  steel  rails  and  deducting  therefrom  the  amount  charged  to  cou- 
struction,  old  scrap  rails  sold,  and  what  was  on  hand  at  the  dose  of  1885, 
he  makes  this  expenditure  amount  to  $277,035.41,  which,  in  the  judg- 
ment of  the  court,  is  a  most  reasonable  estimate;  below,  rather  than 
above,  the  actual  outlay  for  steel  rails  used  in  improving  the  track.  The 
old  iron  rails,  together  with  some  light-weight  steel  rails  taken  from  the 
main  line,  were  used  in  sidings,  spurs,  and  branches.  A  portion  of 
these  were  charged  to  construction  account,  the  old  rails  being  charged 
at  their  estimated  value.  But  a  considerable  portion  of  such  sidings, 
spurs,  and  branches,  as  shown  by  the  road-master.  Brown,  were  made 
at  the  expense  of  earnings.  The  extension  of  sidings  and  spurs  from 
October  1,  1880,  to  December  31,  1881,  thus  charged  to  operating  ex- 
penses, was  something  over  12  miles,  of  which  the  estimated  cost,  as 
made  by  the  road-master,  was  $45,430.  For  1882  there  were  2.41  miles 
of  net  extension  made  at  the  expense  of  earnings,  involving  an  estimated 
expenditure  of  $9,640.  In  1884  there  were  4.29  miles  of  net  increase 
in  such  extensions,  involving,  as  estimated  by  the  road-master,  an  ex- 
penditure of  $16,690.  In  1884  the  net  increase ^of  such  sidings  was  3.82 
miles,  involving  an  expense  of  $11,460;  and  in  1885  there  was  a  net  in- 
crease of  sidings  to  the  extent  of  2.59  miles  costing  $5,400,  aggregating, 
during  the  five  years,  $88,890.  If  the  whole  cost  of  the  steel-rail  better- 
ments placed  upon  the  road  had  been  charged  to  construction  account, 
as  it  should  properly  have  been,  as  between  the  two  sets  of  stockholders, 
then  the  items  making  up  this  aggregate  of  $88,890  might  properly  have 
been  borne  by  earnings  as  operating  expense;  but,  instead  of  doing  this, 
the  road-bed,  or  track,  is  improved  by  substiuting  new  steel  rails  for  old 
iron  rails;  the  difference  in  their  value  is  charged  to  operating  expense, 
and  taken  out  of  earnings;  and  then,  when  the  old  rail  is  used  for  sid- 
ings and  spurs,  it  is  charged  sometimes,  when  the  management  think 
proper  and  so  direct,  to  construction,  and  at  other  times  no  charge  is 
made  to  construction,  and  the  whole  expense  of  the  change,  and  the  en- 
tire cost  of  the  siding  or  spur  is  made  to  fall  upon  the  earnings*  The 
"repairs,"  which  article  4  of  the  charter  provided  should  be  paid  out  of 
net  income,  did  not,  as  between  the  preferred  and  unpreferred^  or  pro- 
visional stockholders,  warrant  tliis  method  of  dealing  with  the  earnings 
of  the  company.  It  was  neither  just  nor  fair  towards  the  latter  class. 
Its  efiFect  was,  not  to  keep  the  track  in  repair, — in  the  same  state  of  effi- 
ciency as  it  existed  in  on  October  1, 1880, — but  to  improve  and  enhance 
its  value  at  the  expense  of  earnings,  which  are  thus  reduced,  and  the 
provisional  stockholders  correspondingly  postponed  in  coming  into  the 
company.  If  necessary  to  the  assertion  of  complainants'  rights,  this 
court  would  order  the  whole  steel-rail  account  to  be  charged  to  construc- 
tion, and  earnings  credited  back  with  all  that  has  been  ex])ended  there- 
from for  or  on  account  of  steel  rails  and  steel  improvements.  But,  with- 
out changing  the  account  to  that  extent,  the  conclusion  of  the  court  is 
that  at  least  $250,000  should  be  charged  to  construction  on  account  of 
steel  rails  laid  in  the  main  tracks,  and  for  outlays  connected  therewith, 
such  as  cost  of  work  train,  transportation  of  materials,  etc.«  imd  that  this 
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sum  should  be  credfted  back  to  earnings;  and  further,  that  earnings 
should  be  credited,  and  construction  charged,  with  the  $88,890  expended 
on  sidings,  as  above  stated.  The  expert  testimony  in  the  case  warrants 
these  changes,  which  are,  moreover,  within  the  true  meaning  and  rea- 
sonable intent  of  the  charter  provisions  of  the  company,  on  which  th<t' 
rights  of  both  classes  of  stockholders  depend. 

Again,  in  1883  two  steamers  owned  by  the  company  were  enlarged 
and  made  more  efficient,  at  a  cost  of  $40,286.44,  which  was  paid  out 
of  and  charged  to  earnings.  This  change  was  made  in  the  steamers  to 
meet  the  demands  of  a  new  class  or  character  of  business,  which  sprang 
up  shortly  before,  across  Lake  Michigan  to  Milwaukee.*  It  was  an  addi- 
tion of  substantial  and  permanent  character,  which  increased  the  value 
of  the  steamers  to  that  extent,  and  the  cost  of  the  change  should,  in  th^ 
opinion  of  the  court,  be  charged  to  construction.  It  was  actually  charged 
to  operating  expenses,  and  taken  out  of  earnings.  This  should  be  cor- 
rected by  crediting  that  amount  back  to  earnings  for  the  year  1883.  Ir 
1884  there  was  a  charge  against  expenses  for  depreciation  on  these  steam- 
ers amounting  to  $6,000.  In  1885  there  was  a  like  charge  for  depreci- 
ation, and  also  a  charge  of  $2,500,  as  depreciation  on  dining-halls,  the 
three  charges  making  $14,500.  These  sums  were  not  actually  expended 
out  of  earnings,  but  were  estimated  and  charged  against  operating  ex- 
penses. This  was  not  proper.  No  depreciation  account  was  either  kep/ 
or  warranted  by  the  charter  as  between  the  two  classes  of  stockholders, 
and,  no  expenditure  having  actually  been  made  to  meet  such  deprecia- 
tion, the  estimated  amount  thereof  could  not  properly  be  deducted  from 
earnings,  or  net  income.  i7.  S.  v.  Railway  Co. ,  99  U.  S.  459.  The  sum 
of  $6,000  should  therefore  be  credited  back  to  earnings  for  1884,  and 
$8,500  for  1885. 

In  the  spring  of  1884,  $142,000  was  expended,  under  the  orders  of 
the  board  of  directors,  for  8  new  freight  engines  and  200  coal  cars.  The 
funds  for  this  purchase  were  raised  by  loan,  which  was  paid  off  by  the 
company  at  the  rate  of  $3,000  per  month,  and  the  sum  so  paid,  in  ad- 
dition to  interest  on  the  loan,  was  charged  to  operating  expenses,  and 
withdrawn  from  earnings.  See  Reports  for  1884,  pp.  8,  23,  for  1885, 
p.  8.  This  was  clearly  an  improper  charge  against  operating  expenses. 
The  outlay  was  not  for  the  repair  or  renewal  of  old,  but  for  the  purchase 
of  new,  equipment,  and  should  have  been  charged  to  construction.  Fif- 
teen thousand  dollars  were  thus  wrongfully  charged  in  1884,  and  $36,- 
000  in  1885.  These  amounts  should  be  credited  to  earnings  for  said 
years,  respectively,  and  be  charged  to  construction  account. 

During  the  years  1882,  1883,  and  1884,  earnings  were  charged  with 
interest  on  temporary  loans  to  the  extent  of  $24,958.90.  Whether  th^se 
constitute  a  proper  charge  against  net  income  or  earnings,  under  the  pro- 
visions of  article  4  of  the  charter,  admits  of  considerable  question;  but 
in  the  view  which  the  court  takes  of  other  items  of  the  company's  ac- 
counts, as  between  construction  and  operating  expenses,  it  is  no^  neces- 
sary to  pass  upon  the  point.  So,  too,  in  reference  to  the  sum  of 
$4,225.28,  charged  to  profit  and  loss  on  an  old  claim  brought  over  from 
v.34F.no.8— 39 
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assets  of  the  receiver.  There  are  various  other  i^ma  which  complain- 
ants insist,  and  which  the  experts  testify,  should  not  be  chained  to  op- 
erating expenses,  or  which  should  go  to  construction,  or  be  credited  to 
earnings,  but  they  need  not  be  speciijly  noticed,  except  as  to  dividend 
on  the  company's  securities.  A  word  of  explanation  is  necessary  as  to 
this  source  of  income.  The  whole  $6,600,000  of  preferred  stock  was 
nofc  actually  issued.  Only  $6,342,000  was  issued,  leaving  in  the  hands 
of  the  company  $158,000  of  said  preferred  stock,  the  dividend  on  which 
the  management  credited  to  net  income  or  earnings,  as  dividends  on  the 
entire  $6,500,000  were  charged  against  such  earnings.  If  7  per  cent, 
annual  dividends  are  to  be  charged  on  the  whole  preferred  stock  of  $6,500,- 
000,  then  the  company  should  credit  earnings  annually  with  $11,060, 
being  7  per  cent,  on  the  $158,000  of  stock  still  held  by  the  company; 
or,  in  stating  the  account  of  earnings  over  operating  expenses,  said  div- 
idend should  be  charged  only  on  the  preferred  stock  actually  issued, 
amounting  to  $6,342,0i00,  making  the  annual  dividend  charge  $443,940, 
instead  of  $455,000,  as  shown  by  the  reports.  The  result  will  be  the 
same  under  either  method.  It  appears  that  the  company's  net  earnings 
for  the  period  from  October  1,  1880,  to  December  31,  1880,  was  $132,- 
584.69.  If  there  is  added  to  this  the  sum  of  $500, — the  premium  on 
bonds  sold  during  that  period, — we  have  the  sum  of  $133,084.69  of  in- 
come to  be  carried  forward  as  applicable  to  dividends  for  1881.  Then, 
taking  the  net  earnings  and  adding  thereto  the  corrections,  or  credits  due 
to  earnings,  as  above  indicated,  the  account  for  the  several  years  will 
stand  as  follows: 

Amount  over  from  1880  and  applicable  to  dividends,        -    $188,084  69 

Net  earnings,  as  reported  by  company,  for  1881,     $244,037  94 

Add:  Premium  on  bonds  sold  that  year,        -  107,257  25 

Belaying  track  with  steel  rails,       -  -     133,779  09 

Spurs  and  main  line  sidings,      -  -  45,430  00 

Balance  on  Go.  securities  not  cred.,  -        2,357  50 


532,861  78 


Total  applicable  to  dividends,  ....    $665,946  47 

Less  7  per  cent,  dividend  on  $6,500,000  of  preferred  stock,  455,000  00 

Surplus  carried  to  January  1,  1882, 

1882. 

Surplus  for  1881  brought  over  to  1882, 
Net  earnings  reported  for  1882,    • 
Add:  Premium  on  bonds  sold  1882, 

Belaying  track  with  steel  rails. 

Spurs  and  sidings  made  out  of  earnings, 

Bal.  of  dividend  on  Co.  stock, 


4^88,989  89 

84.702  60 

81,224  56 

9,640  00 

647  00 

•210,946  47 
•210.946  47 

Kin  9ns.  OR 

Total  applicable  to  dividends  in  1882,  -  -  -    $726,150  42 

Less  7  per  cent,  dividend  on  $6,500,000  preferred  stock,     -  455,000  00 

Surplus  carried  to  1888, $271,150  42 


Digitized  by 


Google 


HACEINTOBH  V.  TLVXT  4:  P.  H.  B«  GO.  611 

1883. 

Sarplus  from  1882, (271450  42 

Net  earnings  reported  for  1883,    .  •  -    $488,799  13 

Add:  Premium  on  bonds  sold  in  1883,  -  12,136  50 

Relaying  track  with  steel  rails,      -  •        65,000  00 

Spurs  and  sidings  made  out  of  earnings,  16,960  00 

Enlargement  of  steamers,  -  -        40,286  44 


623,182  07 


Total  applicable  to  dividends  in  1883,  ...    6894,332  49 

Less  dividend  of  7  per  cent,  on  66,500,000.  .  •  -  455,000  OO 

Surplus  carried  to  January,  1884,    •  ...  .    6439,332  49 

1884. 

Surplus  from  1883, 6439,332  49 

Net  earnings  reported  for  1884,    •  •  -    6400,303  40 

Add:  Premium  on  bonds  sold  1884    •  •  9,945  00 

Belaying  track  with  steel  rails,      -  -        10,000  00 

Spurs  and  sidings  made  with  earnings,.  11,460  00 

Equipment  renewals,  ...        15,000  00 

Depreciation  on  steamers,  charged  to  expenses,    6,000  00 

: 452,708  40 


Total  applicable  to  dividends  in  1884,         ...    6892,040  89 
Less  7  per  cent,  dividends  on  66,500,000,      ...  455,000  00 

Surplus  carried  to  January  1,  1885,  ...    6437,040  89 

1885. 

Surplus  from  1884, 6437.040  89 

Net  earnings  reported  for  1885,   •  -  •*  6272,451  77 

Add:  Belaying  track  with  steel  rails,  •  9,996  35 

Spurs  and  sidings  made  with  earnings,  •  5,400  00 
Equipment  and  renewals  charged  to  expenses,  36,000  00 
Depreciation  of  steamers  and  dining-hall,  8,500  00 

Dividend  on  Go.  securities,  •  •         4,740  00 


337,088  12 


Total  applicable  to  dividends  in  1885  •  -  -    6774,129  01 

Less  7  per  cent,  dividend  on  66,500,000,      •  •  •  455,000  00 

Surplus  January  1,  1886,  -  •  •  -  6319,129  01 

If,  as  the  experts  testify,  the  expenses  of  work  trains  engaged  in  con- 
struction, and  freight  on  material  used  for  oonstraction,  should  be 
charged  to  construction  account,  and  corrections  were  made  in  that  re- 
spect, the  annual  balance,  after  deducting  the  7  per  cent,  dividend, 
would  be  still  laiger  than  as  above  given.  It  thus  appears  that,  inde- 
pendently of  the  surplus  land  funds,  the  earnings  or  net  income  of  the 
road,  if  the  accounts  between  construction  and  operating  expenses  had 
been  properly  kept,  in  conformity  with  the  provisions  of  the  charter, 
and  according  to  the  rights  of  the  two  classes  of  stockholders,  as  therein 
defined,  were  amply  sufficient,  after  paying  interest  on  the  company's 
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entire  bonded  debt,  repair^,  and  expenses  of  equipment  and  renewals,  to 
pay  theannual  dividends  of  7  percent.  on$6,S00,000  of  preferred  stock  for 
the  five  years  in  question.  But,  when  the  large  surplus  land  fund  is  taken 
into  consideration,  it  is  difiibult  to  see  any  reason  for  not  declaring  and 
paying  that  dividend  for  five  consecutive  years,  except  a  deliberate  pur- 
pose to  keep  the  provisioi^al  certificates  holders  out  of  any  voice  or  vote 
in  management  of  the  company,  or  to  indefinitely  postpone  their  admis- 
sion. The  5  per  cent,  deficiency  in  dividends  for  the  five  consecutive 
years  under  consideration  on  the  $6,500,000  of  preferred  stock  actuaUy 
issued  amounts  to  $317, 100,  This  could  have  been  readOy  withdrawn 
from  the  surplus  land  funds  if  earnings  had  been  inadvertently  diverted 
to  construction,  and  the  management  had  desired  to  replace  the  amount, 
so  as  to  make  it  applicable  to  dividends;  or,  if  improper  charges  to  earn- 
ings had  not  been  made  from  year  to  year,  as  already  shown,  the  defi- 
ciency would  not  have  existed.  While  the  earnings  have  been  thus 
misapplied  or  diverted,  the  policy  of  the  management  has  been  steadily 
in  the  line  of  permanent  improvements,  and  large  enhancement  in  the 
value  of  the  company's  property.  Its  equipment  has  been  greatly  en- 
larged, its  main  tracks,  sidings,  spurs,  and  branches  have  been  extended, 
and  its  general  efficiency  not  merely  maintained,  but  largely  increased - 
When  the  company*took  possession  in  October,  1880,  the  road-bed  and 
equipment  were  valued  at  $9,671,958.90.  On  theSlst  December,  1880, 
that  valuation  had  increased  to  $10,311,193.38.  At  the  close  of  1881 
the  valuation  of  road-bed  and  equipment  had  increased,  as  reported  by 
the  general  manager,  to  $12,281,853.02.  At  the  close  of  1882  it  had 
grown  to  $12,966,601.64.  At  the  close  of  1883  it  was  reported  at  $13,- 
506,231.94.  At  the  close  of  1884,  after  deducting  $1,116,070.45, 
charged  off*  to  depreciation,  the  valuation  stood  at  $12,657,430.55,  and 
on  December  31,  1885,  it  was  placed  at  $12,612,928.81.  If  the  arbi- 
trary deduction  had  not  been  made  in  1884,  the  valuation  at  the  close 
of  1885  would  have  stood  at  $13,628,999.26,  making  an  increase  since 
October  1,  1880,  of  $3,957,040:36;  an  amount  exceeding  the  provisional 
certificates  now  seeking  admission  as  unpreferred  stock  in  the  company. 
These  valuations  are  independent  of  the  large  surplus  lands  and  land 
funds.  Look  at  the  condition  of  the  company  from  another  stand-point. 
Its  total  funded  <iebt  is  $5,299,000,  while  the  preferred  stock  actually 
issued  is  $6,342,000,  making  its  total  capitalization  $11,641,000.  It 
has  361.64  miles  of  main  line,  and  115.72  miles  of  business  producing 
tracks  in  addition;  making  477.38  miles  of  roadway,  on  which  there  is 
of  capital  and  funded  debt  only  $11,641,000,  or  less  than  $25,000  per 
mile.  The  capitalization  and  funded  debt  of  other  railroads  in  the  state 
of  Michigan,  it  is  said,  will  average  about  $45,000  to  the  mile.  Under 
these  circumstances,  neither  the  company  nor  the  preferred  stockholders 
who  control  its  management,  which  has  been  conducted  more  with  a 
view  to  the  permanency  and  security  of  their  own  interests  than  with  re- 
gard to  the  rights  and  interests  of  the  common  or  unpreferred  stock- 
holders, .can  rightfully  longer  exclude  the  latter  from  their  charter  share 
in  the  .corporate  epterprise.     This  suit  is  practically  a  contest  between 
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the  two  classes  of  stockholders.  The  preference  class  is  in  control,  and 
is  interested  in  keeping  the  other  out.  This  result  has  been  so  far  ef- 
fected by  expending  the  company's  earnings  and  income  in  permanently 
improving  the  property,  or  for  other  purposes  than  those  contemplated 
by  article  4  of  the  charter,  whereby  net  income  applicable  to  dividends 
has  been  reduced,  while  the  valuation  of  the  company's  road-bed  and 
equipment  has  steadily  increased.  The  preferred  class,  in  control,  select 
the  management.  This  management,  or  directory,  are  more  than  mere 
agents  of  the  company.  They  occupy  a  fiduciary  relation  towards  the 
unpreferred  class  of  shareholders,  in  respect  to  the  rights  conferred  npon 
them  in  and  by  the  company's  charter.  They  neglect  or  deliberately  disre- 
gard the  duties  and  obligations  growing  out  of  such  trust  relation,  and 
then  attempt  to  shield  themselves,  or  defend  their  conduct  on  the  ground 
that  they  were  only  discharging  the  company's  duty  to  the  public.  The 
facts  of  the  case  do  not  sanction  this  defense. 

The  court,  having  been  compelled  carefully  to  examine  the  evidence, 
which  is  quite  voluminous,  and  analyze  the  company's  accounts,  so  as 
to  determine  the  rights  of  the  parties,  and  being  fully  satisfied  from  this 
investigation  of  the  accounts  that  the  aforegoing  statement  in  respect  to 
the  yearly  income  applicable  to  dividends  is  substantially  correct,  it  is 
not  deemed  necessary  to  refer  these  matters  to  a  special  master  for  a  re- 
port, and  thereby  further  delay  the  final  disposition  of  the  case.  The 
conclusions  of  the  court  on  this  branch  of  the  case  are  that  complainants 
are  entitled  to  the  relief  sought;  that  they  are  entitled  to  be  admitted 
into  the  defendant  company  as  regular  stockholders  of  the  common  or 
nnpreferred  class;  that  this  right  accrued  to  them  and  to  others  similarly 
situated  on  January  1,  1886;  that  a  sufficiency  of  surplus  land  funds  is 
in  the  hands  of  the  land  trustees,  and  subject  to  the  control  of  the  com- 
pany to  pay,  or  make  good,  the  deficiency  of  1 J  per  cent.,  or  $95,110, 
on  dividends  for  1881;  i  per  cent.,  or  $31,710,  on  dividends  for  1882; 
and  3  per  cent.," or  $190,260,  on  dividends  for  1885,  upon  the  preferred 
capital  stock  actually  issued,  amounting  to  $6,342,000;  and  the  defend- 
ant company  should  be  required  to  pay  over  to  the  preferred  stockhold- 
ers, pro  rata^  out  of  said  surplus  land  funds  or  other  funds  at  its  disposal, 
said  annual  deficiencies,  so  as  to  make  up  to  said  preferred  stockholders 
their  full  7  per  cent,  dividends  for  five  consecutive  years,  and  thus  com- 
ply with  the  conditions,  as  the  company  and  its  management  should 
have  done,  on  which  the  provisional  certificate  holders  were  entitled  to 
be  admitted;  and,  further,  that  the  defendant  company,  its  officers  arid 
agents,  should  be  enjoined  from  depriving  complainants,  or  those  in  like 
state  with  them,  of  their  rights  as  common  stockholders,  in  voting  or 
otherwise,  and  from  applying  the  income  and  earnings  of  the  company, 
without  the  consent  of  said  common  stockholders,  to  improvements  of  a 
permanent  character;  all  of  which  is  accordingly  ordered  and  decreed, 
with  the  further  direction  that  the  defendant  corporation,  its  officers  and 
directors,  be  ordered  to  issue  r^ular  certificates  for  common  or  nnpre- 
ferred stock  in  the  coippany  to  complainants  and  other  holders  of  pro- 
visional certificates,  severally,  according  to  their  respective  holdings* of 
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the  latter  certiiScates,  and  upon  the  prodaction  and  surrender  of  the 
same. 

In  the  case  of  Parker  et  cd.  v.  Flirit  &  Pert  Marquette  Baibroad  Company 
and  the  Port  Huron  &  Northweetem  Railway  Company  et  al.  the  same  pro- 
visional certificate  holders  as  in  the  other  suit  seek  on  behalf  of  them- 
selves and  others  with  like  interests  to  restrain  the  Flint  A  Pere  Marquette 
Company  from  purchasing  the  stock  and  franchises  of  the  Port  Huron  & 
Northwestern  Railway  Company,  alleging  that  such  purchase  is  not  au- 
thorized by  law;  that  it  would  be  uUra  vires;  that  it  would  involve  a 
very  large  expenditure  of  money,  inasmuch  as  the  Port  Huron  &  North- 
western Railway  Company  is  a  narrow-gauge  road,  in  bad  condition,  and 
would  require  heavy  outlays  to  render  it  of  any  practical  benefit  to  the 
purchasers,  and  that  such  outlays  and  expenditure  would  be  drawn  from 
earnings  and  income  of  the  Flint  &  Pere  Marquette  Railroad  Company, 
which,  under  article  4  of  its  charter,  should  be  apjdied  to  dividends; 
and,  generally,  that  the  purchase  would  deplete  the  revenues  of  the  lat- 
ter road,  seriously  affect  their  rights,  and  that  they  should,  if  it  is  legal, 
have  a  voice  and  vote  on  the  question  of  such  purchase.  The  Port  Hu- 
ron &  Northwestern  Railway  Company  filed  an  answer,  saying,  in  sub- 
stance, that  negotiations  were  pending  for  the  purchase  or  acquisition  of 
its  road  by  the  Flint  &  Pere  Marquette  Company;  that  the  method  of  ef- 
fecting that  would  be  such  as  Would  be  legal  under  the  laws  of  Michigan, 
without  explaining  what  method  was  proposed.  The  Flint  &  Pere  Mar- 
quette Company  demurred,  and  thereby  admitted  the  allegations  of  the 
bill.  On  the  argument  questions  were  raised  as  to  the  character  of  this 
suit,  which  sought,  in  addition  to  restraining  said  purchase,  the  same 
general  relief  sought  in  and  by  the  first  case.  The  court  is  of  the  opin- 
ion that  the  Port  Huron  <fe  Northwestern  Railway  Company  was  neither 
a  necessary  or  proper  party  to  the  litigation  or  questions  involved  in 
either  of  these  suits;  that  this  last  bill  was  properly  a  supplemental  bill. 
It  was  filed  without  leave,  as  required  by  equity  rule  57;  but  it  was  filed 
November  28,  1887,  for  the  purpose  of  enjoining  a  transaction  which 
was  about  to  occur,  as  alleged,  on  November  30,  1887,  so  that  the  pro- 
visions of  rule  57  could  not  be  conformed  to.  This  bill  will  be  dismissed 
as  to  the  Port  Huron  &  Northwestern  Railway  Company,  with  costs. 
The  court  will  now  order  it  to  stand,  and  to  be  treated  as  a  supplemental 
bill  in  the  original  suit,  as  may  be  done  under  the  authorities.  Story, 
Eq.  PL  §§  882-905;  Neale  v.  Neales,  9  Wall.  1;  and  Graffam  v.  Bwrgess, 
117  U.  S.  195,  6  Sup.  Ct.  Rep.  686. 

The  Flint  &  Pere  Marquette  Railroad  Company  admits  the  allegations 
of  this  supplemental  bill  by  its  demurrer,  and  thus  presents  the  l^gal 
question  whether,  under  the  laws  of  Michigan,  it  can  purchase  the  stock 
and  firanchises  of  the  Port  Huron  &  Northwestern  Railway  Company; 
and,  if  so,  can  it,  as  against  the  common  or  unpreferred  stockholders, 
apply  its  income,  either  in  paying  for  the  interests  purchased,  or  in  im- 
proving and  altering  the  property  so  acquired?  It  is  now  well  settled 
that  the  proposed  purchase  of  the  stock,  property,  and  franchises  of  the 
Port  Huron  &  Northwestern  Railway  Company,  as  all^^ed  in  the  supple- 


Digitized  by 


Google 


MACEINTOeH  V.  FUNT  A  T.  M.  B.  00.  615 

mental  bill,  whereby  the  latter  com})any  would  be  absorbed  by  the  pur- 
chasing company,  cannot  be  legally  made  in  the  absence  of  lawful  au- 
thority from  the  state  of  Michigan.  Pearce  v.  Railroad  Q).,  21  How.  442; 
Th(ma8  v.  Railroad  Co.,  101  U.  S.  71;  Braiich  v.  Jmip,  106  U.  S.  478, 
1  Sup.  a.  Rep.  495;  Railroad  Ob.  v.  Railroad,  118  U.  8.  290,  6  Sup* 
Ct.  Rep.  1094.  Do  the  laws  of  Michigan  authorize  or  sanction  such  pur- 
chase? Under  the  general  railroad  law  of  the  state  (act  1878,  §  29)  rail- 
road companies  are  allowed  to  consolidate  upon  certain  terms,  when  they 
form  continuous  or  connecting  lines.  This  contemplates  the  formation 
of  a  new  corporation;  and  the  assent  of  the  stockholders  in  each  com- 
pany, or  a  majority  thereof,  is  requisite  to  the  consolidation.  This  stat- 
ute is  not  applicable  here.  The  bill  charges,  not  a  purpose  to  consoli- 
date with  the  Port  Huron  &  Northwestern  Railway  Company,  but  to 
purchase  the  latter's  stock,  property,  and  franchises,  and  to  use  the  same 
as  part  and  parcel  of  the  purchasing  company,  and  thus  to  bring  the  ac- 
quisition within  the  operation  of  its  own  charter.  The  consolidation 
statute  does  not  authorize  one  company  thus  to  acquire  and  absorb  an- 
other. By  section  28  of  the  general  railroad  laws  of  1873  (1  How.  St. 
§  3342)  it  is  provided  that  one  railroad  corporation  may  subscribe  to  the 
capital  stock  of  any  other  company  organized  under  said  act,  with  the 
consent  of  the  latter;  and  by  the  acts  of  1869  (1  How.  St.  §  3413)  and 
1873  (1  How.  St.  §  3403)  one  railroad  company  is  authorized  to  aid 
another  having  an  unfinished  road,  and  to  make  running  arrangements; 
and,  where  their  lines  are  connected,  may  enter  into  arrangements  for 
their  common  benefit,  "consistent  with  and  calculated  to  promote  the 
objects  for  which  they  were  [respectively]  created."  It  is  manifest,  with- 
out discussion,  that  these  statutory  provisions  do  not  authorize  one  rail- 
way corporation  to  acquire  the  stock  and  franchises  of  another  com- 
pleted company,  with  the  intention  of  exercising  the  franchises  of  the 
latter,  which  is  the  case  presented  by  the  supplemental  bill.  Again,  the 
complainants,  being  now  entitled  to  admission  into  the  Flint  &  Pere 
Marquette  Railroad  Company,  as  common  stockholders,  under  and  ac- 
cording to  the  provisions  of  its  charter,  and  it  being  alleged  and  admitted 
by  the  demurrer  that  their  interests  and  rights  will  be  injuriously  af- 
fected by  the  proposed  purchase  and  acquisition  of  the  Port  Huron  & 
Northwestern  Railway  Company,  they  have  the  right  to  invoke  the  in- 
terposition of  this  court  in  preventing  the  consummation  of  the  transac- 
tion until  they  have  an  opportunity  of  expressing  their  assent  or  dissent 
thereto;  for,  if  the  transaction  can  be  lawfully  made  in  any  way,  it  would 
still  be  an  enlargement  and  extension  of  the  corporate  purposes  and  ob- 
jects of  the  company,  as  defined  in  its  charter,  as  to  which  they  have 
the  right  to  express  their  assent  or  dissent.  The  proper  time  to  do  this 
is  before,  and  not  after,  the  transaction  is  completed.  Black  v.  Canal 
a.,24N.  J.  Eq.  455. 

In  the  opinion  of  the  court  the  preliminary  injunction  should  be  granted 
on  the  case  made  out  by  the  supplemental  bill,  admitted  by  the  demur- 
rer, and  disclosed  in  the  course  heretofore  pursued  by  the  company's 
management  towards  the  common  stockholders.     The  demurrer  of  de- 
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feDdants  is  overruled,  and  the  injunction  is  accordingly  ordered,  with 
leave  at  any  time  hereafter,  when  the  common  stockholders  shall  have 
been  admitted  into  their  rights  as  ordered  and  decreed  in  the  main  case, 
to  move  for  a  modification  or  dissolution  of  the  same.  The  supplemental 
bill  will  be  dismissed  as  to  the  Port  Huron  &  Northwestern  Railway 
Company,  with  costs  to  be  taxed  against  complainants.  The  remaining 
costs  in  both  cases  will  be  taxed  against  the  Flint  &  Pere  Marquette  Rail- 
road Company. 


Central  Trust  Co.  ei  oZ.,  (Ballou,  Intervener,)  v.  Wabash,  St.  L.  & 

P.  By.  Co.  et  al. 

(Circuii  Court,  8.  D.  lUinois.    1888.) 

1.  Master  and  Servant— Nbgligencb  of  Fellow- Servants. 

An  expressman  and  baggageman  was  killed  in  a  collision,  while  In  the  dis- 
charge of  his  duty  on  defendant's  passenger  train,  through  the  negligence  of 
the  employes  of  defendant's  freight  train.  Hbid,  that  they  T^ere  not  fellow- 
servants.* 

2.  Death  by  Wrongful  Act— Damages. 

Intestate  left  a  widow,  but  no  children  or  descendants  of  children.  He  was 
about  80  years  old;  had  been  earning  $55  a  month;  had  been  in  defendant's 
employ  several  years;  was  temperate,  industrious,  living  with  and  supporting 
his  wife.  He  left  no  estate,  and  his  widow  was  without  means  of  support. 
Damages  assessed  at  |4,000. 

In  Chancery. 

W.  P.  Blacky  for  intervener. 

George  B.  Burnett,  for  receiver. 

.  Allen,  J.  In  the  matter  of  the  intervening  petition  of  Julia  A.  Bal- 
lou, administratrix,  to  be  allowed  damages  for  the  death  of  her  husband, 
William  A.  Ballou.  On  the  16th  day  of  August,  1887,  the  intervening 
petition  of  Julia  A.  Ballou  was  filed  in  this  case,  for  the  purpose  of  ob- 
taining damages  for  the  alleged  unlawful  killing  of  her  husband  by  the 
Wabash,  St.  Louis  &  Pacific  Railway  Company.  Subsequently  the  case 
was  argued  before  the  district  judge,  and  submitted  upon  the  following 
agreed  state  of  facts: 

"It  is  hereby  stipulated  and  agreed  by  the  parties  to  this  action  that  a  jury 
be,  and  the  same  is  hereby,  waived,  and  said  cause  submitted  to  the  court 
for  determination  upon  the  following  stipulation  as  to  facts:  That  the  said 
Julia  A.  Ballou  was  duly  appointed  administratrix  of  William  A.  Ballou  by 
the  county  court  of  Vermillion  county,  111.,  on  the  2d  day  of  July,  1887;  said 
county  court  of  Yermillion  county  having  jurisdiction  of  said  proceedings  for 
the  making  of  said  appointment.  That  the  said  William  A.  Ballou,  deceased* 
came  to  his  death  on  the  28th  day  of  October,  A.  D.  1886,  from  an  injury  re- 
ceived in  a  collision  on  said  Wabash,  St.  Louis  &  Pacific  Railway,  on  the  date 

^  As  to  who  are  fellow  servants,  see  Wolcott  v.  Btudebaker,  31  Fed.  Rep.  8,  and  note, 
HcMaeter  v.  Railway  Co.,  (Miss.)  4  South.  Rep.  50. 
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last  aforesaid,  in  the  county  of  Madison,  in  the  state  of  Illinois;  and  that  said 
deceased  was  not  guilty,  in  the  matter  which  resulted  in  his  death,  of  any 
negligence  or  misconduct  whatever,  nor  was  he  in  any  measure  responsible 
for  the  collision  in  which  he  was  killed.  That  the  facts  in  reference  to  said 
collision  and  to  employment  and  position  of  the  deceased  are  as  follows,  to-wit: 
That  the  deceased  was  an  expressman  and  baggageman  in  the  employment  of 
the  receivers  of  said  Wabash,  St.  Louis  &  Pacific  Railway,  train  No.  46,  en- 
gine No.  1168,  which  passenger  train  was  at  the  time  running  east  between 
Gillham  and  EdwardsviUe  Junction,  in  Madison  county.  III.,  at  the  rate  of 
about  thirty  miles  per  hour.  He  was  in  his  car  in  the  performance  of  his  reg- 
ular duties.  This  was  about  11:55  at  night.  Said  passenger  train  had  the 
right  of  way  upon  the  track.  Under  the  rules  and  regulations  of  the  receiv- 
ers, it  was  the  duty  of  the  employes  in  charge  of  the  second  section  of  freight 
train  77,  going  west,  to  side-track  and  hold  said  train  at  EdwardsviUe  Junc- 
tion, until  said  passenger  train  46  arrived  at  said  station,  and  passed  said 
freight  train;  but  instead  of  so  doing  said  freight  train  was  by  said  servants 
propelled  out  upon  the  main  track  moving  west  at  the  rate  of  twenty  miles 
an  hour,  and  at  some  time  between  11:45  and  12  o'clock  at  night  met  and 
collided  with  said  passenger  train,  the  result  of  the  collision  being  the  instant 
killing  of  said  deceased.  Both  of  said  trains  were  the  property  of  said  rail- 
road, being  operated  by  the  servants  and  employes  of  said  receivers,  and  sul>' 
ject  to  their  control.  Said  deceased  had  no  control  whatever  over  the  motion 
or  operating  of  either  train,  and  said  collision  was  occasioned  by  the  negli- 
gence of  the  said  servants  of  the  said  railway  company  in  charge  of  the  said 
freight  train  being  upon  the  main  track  of  the  said  railroad  on  the  time  of  said 
passenger  train,  which,  at  the  time,  had  the  right  to  the  road,  and  in  violation 
of  the  rules  and  regulations  of  the  receivers  of  said  railway  company,  aa 
hereinbefore  stated.  That  said  William  A.  Ballou  died  intestate,  leaving  the 
administratrix,  his  wife,  and  no  children  or  descendants  of  children  surviv- 
ing him.  That  at  the  time  of  the  death  of  the  said  William  A.  Ballou  he  waa 
about  thirty  years  of  age;  was  then  earning  $55  per  month  wages;  had  been 
in  the  employ  of  the  company  for  several  years;  was  temperate  and  industri- 
ous. That  he  left  no  estate.  That  up  to  the  time  of  his  death  he  was  living 
with  his  said  wife,  supporting  her,  and  that  she  had  and  has  no  estate  or 
means  of  support.  And  it  is  further  stipulated  that,  if  there  be  a  finding  in 
this  case  upon  the  facts  above  stipulated  in  favor  of  the  administratrix,  the 
court  shall  assess  such  damages  in  favor  of  the  intervener  for  the  pecuniary 
loss  sustained,  as  in  the  opinion  of  the  court  is  warranted  by  the  facts  and 
stipulations  and  the  law. " 

.  Under  the  agreement  no  issue  of  fact  is  presented,  but  the  sole  ques- 
tion 18  whether  liability  under  the  law  attaches  to  the  receiver  of  the 
railway  corporation  for  causing  the  death  of  William  A.  Ballou  under 
the  admitted  facts  and  circumstances  connected  with  the  killing.  The 
court  is  relieved  from  the  examination  of  any  question  of  contributory 
n^ligence,  for,  according  to  the  stipulations,  deceased  at  the  time  of  his 
death  was  on  the  east-bound  passenger  train,  in  the  discharge  of  his  du- 
ties as  expressman  and  baggageman,  and  wholly  free  from  any  fault 
whatever.  The  liability  of  the  receiver  of  the  railway  corporation  is  de- 
nied because  of  the  relation  deceased  sustained  to  it  at  the  time  of  his 
death;  and  the  court  is  earnestly  asked  to  apply  the  rule  that  the  ena- 
ployer  is  not  liable  to  one  servant  or  laborer  for  an  injury  resulting  from 
the  carelessness  or  negligence  of  another  servant  or  co-laborer.  Thds 
rule  has  undergone  many  interpretations  and  expositions  in  England 
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and  this  country,  sometimes  conflicting;  but  happily  the  flexibility  of 
the  principles  of  the  common  law  enables  courts  generally  to  adjust  the 
application  of  the  principle  in  harmony  with  justice  and  sound  reason. 
One  of  the  earliest  cases  announcing  the  doctrine  was  decided  in  Eng- 
land in  1837,  (^Priestley  v.  Fowler^  3  Mees.  &  W.  1,)  and  followed  in  this 
country  in  1842  by  the  case  of  Farwell  v.  Railroad  Corp.^  4  Mete.  49, 
in  which  Chief  Justice  Shaw  lays  down  the  rule  that  "he  who  engages 
in  the  employment  of  another  for  the  performance  of  specified  duties 
for  compensation,  takes  upon  himself  the  natural  and  ordinary  risks  and 
perils  incident  to  the  performance  of  such  services,  and,  in  l^al  contem- 
plation, the  compensation  is  adjusted  accordin^y.  And  we  are  not 
aware  of  any  principle  which  should  except  the  perils  arising  frona  the 
carelessness  or  ignorance  of  those  who  are  in  the  same  employment. 
These  are  perils  which  the  servant  is  as  likely  to  know,  and  against 
which  he  can  as  eflectually  guard,  as  the  master."  This  statement  of 
the  rule  is  believed  to  be  too  broad  to  well  express  the  law  upon  the  sub- 
ject as  it  exists  in  this  country  at  this  time,  for  it  in  efiect  wholly  ex- 
empts the  master  from  responsibility  for  any  injury  resulting  from  the 
negligence  of  any  fellow-servant  who  may  be  engaged  in  the  same  em- 
ployment. Reference  should  be  had,  in  determining  the  liability  of  the 
master,  to  the  nature  or  character  of  the  duties  of  the  servant  or  agent 
at  the  time  of  the  imputed  or  admitted  negligence;  and  a  distinction 
must  be  drawn  and  maintained  between  a  servant  or  agent  with  the  pow- 
ers of  the  principal  or  master,  and  one  who  is  simply  employed  to  per- 
form mere  executive  details.  In  the  former  case  the  agent  or  servant  rep- 
resents the  master,  and  his  negligence  is  the  negligence  of  the  master  as 
fully  as  though  he  was  personally  present,  while  in  the  latter  a  different 
rule  might  obtain.  The  language  of  Church,  C.  J.,  in  Flike  v.  Railroad 
Cb.,  53  N.  Y.  549,  sustains  this  view: 

"The  true  rule,  I  apprehend,  is  to  hold  the  corporation  liable  for  negligence 
or  want  of  proper  care  in  respect  to  such  acts  and  duties  as  it  is  required  to 
perform  and  discbarge  as  master  or  principal,  without  regard  to  the  rank  or 
title  of  the  agent  intrusted  with  the  performance.  As  to  such  acts,  the  agent 
occupies  the  place  of  the  corporation,  and  the  latter  should  be  deemed  present, 
and  consequently  liable  for  the  manner  in  which  they  are  peilormed." 

In  Carcaran  v.  Holbrook,  59  N,  Y.  517,  Flike  v.  Railroad  Cb.,  is  fully 
approved.  The  supreme  court  of  Illinois,  in  a  recent  case,  when  consid- 
ering the  question  as  to  what  was  .essential  to  constitute  a  co-employe, 
in  order  that  the  master  might  be  exempt  from  liability  on  account  of 
injuries  sustained  by  one  resulting  from  the  n^ligence  of  the  other,  in 
an  able  opinion  by  Chief  Justice  Scholfield,  held  "  that  ruling  requires 
that  the  servants  of  the  same  master,  to  be  co-employes  so  as  to  exempt 
the  master  from  liability  on  account  of  injuries  sustained  by  one  result- 
ing from  the  negligence  of  the  other,  shall  be  directly  co-operating  with 
each  other  in  a  particular  business,  i.  e.,  the  same  line  of  employment; 
or  that  their  usual  duties  shall  bring  them  into  habitual  association,  bo 
that  they  may  exercise  a  mutual  influence  upon  each  other  promotive 
of  proper  caution.     The  idea  is  that  the  relation  between  the  servants 
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must  be  SQch  that  each  as  to  the  other,  by  the  exercise  of  ordinary  cau- 
tion, can  either  prevent  or  remedy  the  negligent  acts  of  the  other,  or 
protect  himself  against  the  consequences;  and,  of  course,  where  there  is 
no  right  or  opportunity  of  supervision,  or  where  there  is  no  independent 
will,  and  no  right  or  opportunity  to  take  measures  to  avoid  the  negli- 
gent acts  of  another  without  disobedience  to  the  orders  of  his  immediate 
superior,  the  doctrine  can  have  no  application."  BoUing-MUl  Co.  v.  John- 
son, 114  111.  57.  In  Railroad  Co,  y.  Keary,  3  Ohio  St.  201,  the  supreme 
court  of  that  state,  in  discussing  the  distinction  to  be  made  in  their  re- 
lation to  the  common  principal  between  servants  of  a  corporation  exer- 
cising no  supervision  over  others  engaged  with  them  in  the  same  em- 
ployment, and  agents  of  the  corporation  clothed  with  the  control  and 
management  of  a  distinct  department,  in  which  their  duty  is  entirely  that 
of  direction  and  superintendence,  said: 

"For  this  purpose  the  conductor  is  employed,  and  in  this  he  directly  repre- 
sents tlie  company.  They  contract  for  and  engage  his  care  and  skill.  They 
commission  him  to  exercise  that  dominion  over  the  operations  of  the  train 
which  essentially  pertains  to  the  prerogative  of  the  owner;  and  in  its  exercise 
he  stands  in  the  place  of  the  owner,  and  is  in  the  discharge  of  a  duty,  which 
the  owner,  as  a  man,  and  a  party  to  the  contract  of  service,  owes  to  those 
placed  under  him,  and  whose  lives  may  depend  on  his  lidelity.  His  will  alone 
controls  everything,  and  it  is  the  will  of  the  owner  that  his  intelligence  should 
be  trusted  for  this  purpose.  This  service  is  not  common  to  him  and  the  hands 
placed  under  him.  They  have  nothing  to  do  with  it.  His  duties  and  their 
duties  are  entirely  separate  and  distinct,  although  both  necessary  to  produce 
the  result.  It  is  his  to  command,  and  others  to  obey  and  execute.  No  serv- 
ice is  common  that  does  not  admit  a  common  participation,  and  no  servants 
are  fellow-servants  when  one  is  placed  in  control  over  the  other." 

The  supreme  court  of  the  United  States  in  Railway  Co.  v.  Ross,  112  U. 
S.  877,  6  Sup.  a.  Rep.  184,  and  in  Hough  v.  RaUioay  Co.,  100  U.  S. 
218,  sustain  the  doctrine  laid  down  in  3  Ohio  St.  mpra;  and  this  view 
seems  to  be  in  harmony  with  authority  to  be  found  in  the  text-books. 
Mr.  Wharton,  in  his  work  on  the  law  of  negligence,  section  232a,  ob- 
serves: 

"It  has  sometimes  been  said  that  a  corporation  Is  obliged  to  act  always  by 
servants,  and  that  it  is  unjust  to  impute  to  it  personal  negligence  where  it  is 
impossible  for  it  to  be  negligent  peraonally;  but  if  this  be  true,  it  would  re- 
lieve corporations  from  all  liability  to  servants.  The  true  view  is  that  as  cor- 
porations can  only  act  through  superintending  officers,  the  negligences  of  those 
officers,  with  respect  to  other  servants,  are  the  negligences  of  the  corpora- 
tions." 

In  the  light  of  these  authorities  the  contention  that  the  deceased  and 
the  conductor  and  engineer  of  the  freight  train  were  fellow-servants  in 
the  sense  that  would  shield  the  corporation  from  liability  for  their  gross 
negligence  must  be  rejected.  The  employes  of  the  freight  train  having 
it  in  charge  represented  the  corporation  at  the  time  of  the  collision  result- 
ing in  the  death  of  petitioner's  husband,  and  their  admitted  negligence 
I  hold  to  be  the  negligence  of  the  corporation  to  the  same  extent  as  if  it 
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were  a  natural  person,  actually  present  and  superintending  the  train 
when  the  deceased  was  killed.  The  damages  of  intervening  petitioner 
will  be  assessed  at  $4,000. 


Henby  L.  Cbane  Boot  &  Shoe  Co.  v.  Tbentman  et  oZ. 

{CircuU  Court,  2>.  Indiana,    March  29, 1888.) 

Sale— Rbbcission  by  Selleb— Tbndeb  of  Mokey  Pah)— REPLEvnr— Dibposi- 
•nOTS  ov  Tbndeb  aftbb  Judgment. 

M.  bought  goods  on  false  representations  as  to  his  solvency,  and,  having 
disposed  of  |900  worth  of  them,  transferred  his  whole  stock  to  defendant  in 

Say  men  t  of  prior  debts.  The  seller,  having  tendered  both  to  defendant  and 
[.  $400  paid  by  the  latter  on  his  purchase,  brought  replevin  against  both,  and 
deposited  the  sum  in  court.  HM  that,  defendant  not  being  a  bona  fide  pur- 
chaser as  against  plaintiff,  plaintiff  was  entitled  to  said  sum  in  part  payment 
of  the  9900  worth  of  goods  disposed  of  by  M. 

At  Law.  On  motion  for  return  to  defendant  of  money  brought  into 
court  to  keep  good  a  tender. 

The  facts  are  not  in  dispute.  The  plaintiff,  a  corporation  engaged  in 
the  wholesale  shoe  trade  at  Cincinnati,  had  sold  goods  to  the  value  of 
$2,540.60  to  Miller,  a  retail  dealer  at  Fort  Wayne.  Miller,  when  he 
made  his  purchases  of  the  plaintiff,  was  insolvent, — ^the  principal  part  of 
his  indebtedness  being  to  Trentman, — ^and  obtained  credit  upon  his  pur- 
chases of  the  plaintiff  by  means  of  representations  in  respect  to  his  solv- 
ency which  entitled  the  plaintiff,  on  learning  the  facts,  to  reclaim  the 
goods,  and  this  action  (in  replevin)  was  brought  for  that  purpose  against 
both  Miller  and  Trentman;  the  latter  having  purchased  Miller's  entire 
stock  of  goods,  paying  therefor  by  crediting  the  price  upon  his  demands 
against  Miller.  With  this  stock  of  goods  Trentman  came  into  possession 
of  shoes  or  other  goods  sold  by  the  plaintiff  to  Miller  of  the  value  of  $1 ,640; 
the  remainder  ($900  worth)  having  been  sold  or  disposed  of  by  Miller 
before  the  sale  to  Trentman.  Before  bringing  the  action  the  plaintiff 
tendered  to  Miller,  and  also  to  Trentman,  the  sum  of  $400,  paid  by  Mil- 
ler on  his  purchases,  and  demanded  of  each  a  return  of  the  goods.  Mil- 
ler having  died,  trial  was  had,  and  a  verdict  and  judgment  rendered 
against  Trentman  for  a  return  of  that  portion  of  the  goods  found  in  his 
possession,  or  the  payment  to  the  plaintiff  of  $1,640.60,  the  assessed 
value  thereof.     Upon  these  facts  counsel  for  Trentman  say: 

"Our  contention  is  that,  this  being  an  action  of  replevin  on  the  law  side  of 
the  court,  there  could  be  no  action  maintained  without  a  rescission  of  the  con- 
tract under  which  the  goods  replevied  were  obtained.  In  order  to  such  rescis- 
sion, it  is  settled  that  whatever  was  received  upon  the  contract  must  be  tend- 
ered. The  plaintiff  has  recognized  this  rule,  and  proved  upon  the  trial  a 
tender  both  to  the  fraudulent  vendee  and  to  Trentman,  who  purchased  the 
goods  of  him,  and  has  followed  this  up  by  bringing  the  money  into  court. 
That  such  tender  must  be  made  and  kept  good  in  such  an  action  is  settled  in 


Digitized  by 


Google 


HENRY  L.  CRAKE  BOOT  ft  SHOE  €6.  V.  TREKTMAN.  ^21 

Indiana,  and  by  abundant  authority  elise where.  In  Haase'v.Mttchdh  58Ind. 
213,  the  action  was  against  a  subsequent  purchaser,,  and  it  was  held  that  such 
action  could  not  be  maintained  without  first  rescinding  the  contract  by  tend- 
ering back  whatever  thing  of  value  had  been  received  upon  it.  This  being 
necessary,  our  position  is  that  the  tender  in  this  case  was  properly  made  to 
Trentman,  as  all  the  rights  of  Miller  had  been  acquired  by  him.  K  the  goods 
are  to  be  replevied  from  him  on  the  theory  that  he  stands  in  Miller^s  shoes, 
he  must  be  regarded  as  occupying  that  position  for  all  purposes^  or  at  least  to 
the  extent  that,  if  he  must  give  up  the  goods,  he  has  the  right  to  receive  what- 
ever Miller  might  have  received. 

'*  After  looking  through  the  cases  cited  by  the  plaintiff,  we  still  insist  that 
the  position  originally  taken  by  us  is  correct,  and  is  not  rendered  untenable  by 
any  reason  given  or  authority  cited  by  opposing  counsel.  We  simply  contend 
that,  this  being  an  action  at  law  in  replevin,  there  must  be  a  complete  restora- 
tion of  all  the  plaintiff  received,  in  order  to  maintain  the  action,  and  that 
where  the  original  vendee  ha»  parted  with  all  his  rights  for  a  valuable  consid- 
eration to  a  vendee  innocent  of  any  fraudulent  purpose,  such  remote  vendee 
has  the  right  to  have  returned  to  him  whatever  plaintiff  would  have  been 
obliged  to  return  to  his  grantor.  That  there  are  exceptions  to  the  rule  requir- 
ing restoration  of  what  has  been  received  we  grant,  but  we  have  seen  no  au- 
thority which,  in  our  judgment,  leads  to  the  conclusion  that  this  case  is  such 
an  exception.  If  Trentman  acquired  Miller's  rights,  we  maintain  that  it  is 
not  competent  for  Miller's  administrator  to  make  any  waiver  that  could  affect 
the  rights  of  Trentman." 

Counsel  for  plaintiff  say,  in  substance: 

That  in  an  action  of  replevin  the  court,  though  a  court  of  law,  ^'has  power 
to  modify  or  shape  the  judgment  so  as  to  meet  the  equities  of  the  case."  Dil- 
worth  V.  MoKelvy,  30  Mo.  152;  Boutell  v.  Wa^iw,  62  Mo.  350;  Jones  v.  Bvans, 
Id.  382;  White  v.  Graves,  68  Mo.  222;  Dougherty  v.  Cooper,  77  Mo.  535;  Mon- 
tieth  V.  Printing  Co.,  16  Mo.  App.  453;  Heaps  v.  Jones,  23  Mo.  App,  621 ;  Du- 
val V.  Mowry,  6  R.  I.  479;  Nichols  v.  Michael,  23  N.  Y.  273.  See,  also,  Al- 
bright  v.  Griffin,  78  Ind.  182.  That  as  against  Trentman,  or  any  transfeiee 
of  the  goods  after  they  had  passed  from  the  possession  of  the  original  pur- 
chaser, a  tender  was  not  necessary.  Stevens  v.  Austin,  1  Mete.  658;  Thayer 
V.  Turner,  8  Mete.  552;  Tapley  v.  Forbes,  2  Alien,  23;  Kinney  v.  Kieman, 
49  K.  Y.  176;  Toum  ofSpringport  v-  Bank,  84  N.  Y.  409;  Ladd  v.  Moore, 
3  Sandf .  589;  Fearse  v.  Pettis,  47  Barb.  276;  Higham  v.  Harris,  108  Ind.  254, 
8  N.  E.  Rep.  255;  Higby  v.  Whittaker,  8  Ohio,  198;  Frost  v.  Lotory,  15  Ohio, 
200 ;  Warner  v.  Vallily,  13  R.  1. 483.  The  money  is  in  the  custody  of  the  court, 
and  before  it  can  be  obtained  the  court  must  be  convinced  that  the  party 
claiming  it  is  entitled  to  it.  As  decided  in  the  case  of  KrippendorfY.  Hyde, 
110  U.  8.  276,  4  Sup.  Ct.  Rep.  27,  the  plaintiff  might  proceed  by  petition  in 
the  original  action,  or  bring  his  bill  on  the  equity  side  of  the  court.  But, 
whichever  method  is  adopted,  the  result  must  be  the  same. 

Morris^  Newberger  &  Ourids,  for  plaintiff. 
Harrison,  MHIer  &  Elamy  for  defendant  Trentman. 

Woods,  J.,  (after  stating  (he  facts  as  above.)  The  general  rule  is  well 
established  that  one  who  would  disaffirm  a  contract  must  do  so  totally, 
and  therefore  must  return  whatever  he  had  received  upon  it.  But  at  the 
same  time  he  is  entitled  to  reclaim  whatever  he  bad  parted  with,  and 
oonsequently  his  tender  or  offer  to  return  need  not  be  absolute,  but  opon 
condition,  either  express  or  implied,  that  he  shall  receive  b&ck  his  own, 
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not  in  part  only,  but  entirely;  and  if  this  cannot  be  done,  or  is  refased, 
he  may  withhold  the  tender,  and  bring  it  into  court  for  final  disposition, 
as  justice  may  require.  And  if  he  prevails  in  the  action,  but  does  not 
obtain  thereby  complete  relief,  it  would  seem  that  he  ought  to  be  made 
good  out  of  the  money  or  property  so  tendered  and  brought  into  the  con- 
trol of  the  court.  It  would  be  a  defective  system  of  justice  or  procedure 
which  could  not  afford  such  relief.  Under  the  maxim  that  the  law  does 
not  require  a  vain  thing  to  be  done,  a  tender  before  bringing  suit  will 
not  be  deemed  necessary  if  the  vendee  has  parted  with  the  goods  in  whole 
or  in  part,  or  in  atiy  way  has  put  it  beyond  his  power  to  make  restitu- 
tion; and  it  will  be  enough  if  the  plaintiff  bring  into  court  whatever,  if 
mutual  restitution  had  been  practicable,  he  would  have  been  bound  to 
surrender.  But,  as  against  a  third  party  who  has  come  into  possession 
of  the  disputed  property  as  a  transferee  of  the  original  purchasei'  or 
wrongful  taker,  it  seems  to  be  well  established  by  the  authorities  cited, 
and  I  think  consistently  with  principle,  that  neither  a  tender  before  suit 
nor  a  bringing  into  court  is  necessary.  Of  course  a  rescission  is  neces- 
sary The  action,  whether  against  the  vendee  or  his  transferee,  is  com- 
.menced  and  proceeds  on  that  theory;  but,  the  latter  not  being  interested 
(as  the  decisions  show)  in  the  subject  of  tender,  the  mere  bringing  of  the 
action  against  him  is,  as  to  him,  a  suflBcient  declaration  of  the  plaintiff's 
election  to  rescind,  without  previous  declaration  or  notice  to  that  effect, 
though  a  previous  demand  for  the  property  may  be  necessary  in  order 
to  put  such  transferee  in  the  wrong.  In  Tovm  of  Springport  v.  Bank^  84 
N.  Y.  403,  the  doctrine  of  the  cases  on  this  point  is  stated  in  this  way: 
"Even  In  such  cases  (for  rescission)  a  third  party,  whose  title  depends  upon 
a  contract  claimed  to  have  been  rescinded,  cannot  set  up  a  want  of  tender 
by  the  plaintiff  to  the  original  party  of  the  return  of  what  the  plaintiff  had  re- 
ceived under  the  original  contract^  For  instance,  when  a  sale  of  goods  is  re- 
scinded by  the  vendor  on  the  ground  of  fraud,  and  he  reclaims  the  goods  from 
a  transferee  of  his  vendee,  the  transferee  cannot  defend  on  the  ground  that 
the  securities  received  by  the  vendor  from  the  original  vendee  have  not  been 
tendered  back  to  him.  Kinney  v.  Kieman,  49  N.  Y.  165,  172.  In  such  a 
case  the  title  to  the  securities  reverts  to  the  original  vendee  on  the  rescission, 
but  the  right  to  insist  upon  their  return  is  his,  and  not  that  of  his  transferee 
of  the  goods.    Stevens  v.  Austin,  1  Mete.  558;  Pearse  v  Pettis^  47  Barb.  276. " 

The  question  here,  however,  is  not  whether  a  tender  was  necessary, 
but,  one  having  been  made  and  kept  good  by  the  bringing  of  the  money 
into  court,  what  shall  be  done  with  the  money?  The  proposition  that 
"Trentman  acquired  Miller's  rights,"  or  "  stands  in  Miller's  shoes,'Vin 
respect  to  the  property  in  question,  is  manifestly  not  true  in  fact,  because, 
of  the  goods  sold  by  the  plaintiff,  Miller  had  disposed  of  two-fifths  before 
the  transfer  to  Trentman;  and,  besides,  the  evidence  does  not  show  whether 
the  terms  of  the  transfer  were  such,  between  themselves,  as  to  give  Trent- 
man  any  daini  to  stand  in  the  place  of  Miller;  and  if  the  point  were  con- 
ceded, yet  Trentman,  not  standing  in  the  position  of  an  innocent  pur- 
chaser of  the  goods  as  against  the  plaintiff,  cannot  through  Miller  as- 
sert any  right  which  Miller  could  not;  and  with  the  proceeds  of  plain- 
tiff's goods  in  his  possession  to  the  value  of  $900,  not  paid  for  except 
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with  this  money,  Miller  in  good  conscience  could  assert  no  right,  as  his 
administrator  has  conceded,  and  as  some  of  the  cases  cited  show.  See, 
especially,  Peante  v.  PettUy  supra.  In  the  judgment  of  the  court,  even 
without  the  consent  of  Miller's  administrator,  this  money  should  be  re- 
turned to  the  plaintiff;  but  with  that  consent,  on  the  authorities,  and,  as 
it  seems  to  me,  upon  principle,  there  can  be  no  doubt  about  it.  So  or- 
dered. 


Leavitt,  Consul,  v.  XTnitsd  States. 
(DiatHet  Court,  8.  D.  New  York.    March  29, 1888.) 

1.  Claimb  against  Unitbd  States— AppBOFRiATiONa—AuTHOBiTT  of  Bxbou- 

TivE  Department— Act  of  Mabch  8, 1887. 

Though  an  executive  department  has  no  authority  to  bind  the  government 
in  ezcesB  of  appropriations,  yet  where  an  appropiiation  has  been  made  by 
congress  for  a  general  purpose  contemplating  a  multitude  of  acts  to  be  done 
by  the  department,  its  agency  is  general  within  those  limits;  and  where  per- 
sons act  in  good  faith  under  orders  of  the  department,  no  excess  of  authority 
in  giving  orders  above  the  prescribed  limits  will  be  presumed,  and  the  burden 
of  proving  this  defense  is  upon  the  government,  when  the  facts  are  peculiarly 
within  its  power,  and  the  creditor  was  not  in  circumstances  to  ascertain  them. 

2.  Same— Consuls— Expenditures  under  Directions. 

The  government  havingappropriated  910,000  to  enable  the  state  depart- 
ment to  participate  in  the  World's  Industrial  Exposition,  at  New  Orleans,  the 
department  sent  to  the  petitioner,  then  consul  at  Nicaragua,  a  circular  letter, 
**  suggesting  "that  he  procure  certain  characteristic  articles  as  souvenirs  of  his 
consulate  for  the  exposition,  referring  to  an  appropriation  by  congress,  and 
stating  that  dependence  should  not  be  placed  upon  voluntary  contributions. 
A  few  articles  were  accordingly  purchased  by  the  petitioner,  and  forwarded 
to  the  representative  of  the  oepartment,  and  accepted.  A  year  and  a  half 
afterwards,  when  his  bill  was  presented,  he  was  told  that  the  appropriation 
was  exhausted.  Upon  suit  in  this  court  under  the  provisions  of  the  act  of 
March  8,  1887.  held,  that  the  reasonable  construction  of  the  circular  was  a  re- 
quest or  order  to  procure  the  articles  at  the  expense  of  the  government. 

8.  Same— Duty  of  Ck)N8UL. 

Held,  also,  that  there  was  no  presumption  that  this  order  when  made  was  an 
illegal  act,  or  in  excess  of  the  appropriation;  that  the  consul  was  in  no  situa- 
tion to  inquire  into  the  extent  of  previous  orders  issued  by  the  department; 
and  had  then,  and  has  now,  the  ri<(ht  to  rely  on  the  presumed  authority  of  the 
department  under  the  appropriation,  until  the  contrary  is  proved. 

4.  Same. 

The  fact  that  the  appropriation  was  found  a  year  and  a  half  after  to  be  ex- 
hausted, is  not  such  proof.  The  petitioner  was  therefore  held  entitled  to 
judgment,  as  on  an  authorized  and  binding  contract  with  the  government. 

(Syllalme  hy  the  Court.) 

Consul's  Claim  for  Reimbursement. 
Leavitt,  Peters  &  Whitiakery  for  the  petitioner. 

Stephen  A.  Walker,  U.  S*  Dist.  Atty.,  and  Abram  J.  Rose^  Asst*  U.  S. 
Dist.  Atty.,  for  the  United  States. 

Brown,  J.     On  the  17th  of  August,  1887,  Humphrey  H.  Leavitt,  the 
petitioner  above  named,  filed  his  petition  in  this  court  pursuant  to  the 
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provisions  of  the  act  of  March  3, 1887,  (24  St.  at  Large,  c.  359,  p.  505,) 
to  recover  of  the  United  States  the  sum  of  $72,  alleged  to  have  been  ex- 
pended by  him  in  January,  1885,  as  United  States  consul  in  Nicaragua, 
by  the  direction  of  the  department  of  state,  in  procuring  certain  articles 
for  the  World's  Industrial  Exposition  at  New  Orleans.  A  copy  of  the 
petition  was  duly  served  upon  the  United  States  attorney,  and  sent  to 
the  attorney  general,  as  directed  by  the  said  act.  The  United  States 
district  attorney  appeared  and  defended,  and  the  cause  was  tried  before 
the  court  without  a  jury,  as  required  by  section  2.  1  find  the  following 
facts: 

FINDING   OP  FACTS. 

(1)  That  the  petitioner  was  the  first  appointee  of  the  consulate  at  Ma- 
nagua, Nicaragua;  that  he  qualified  in  August,  1884;  arrived  at  Mana- 
gua in  the  latter  part  of  September  of  that  year,  and  thereupon  entered 
upoR  and  performed  the  duties  of  his  consulate,  until  relieved  by  his 
successor  in  1886.  (2)  In  December,  1884,  he  received,  inclosed  in  a 
dispatch  from  the  department  of  state,  the  following  circular  letter: 

"circular. 
"Department  of  State. 

"Washington,  D.  C,  November  17,  1884. 
**To  the  ConsuJar  Officers  of  the  United  States — Dear  Sirs:  Referring  to 
the  previous  circulars  issued  from  this  department  respecting  the  contribu- 
tions requested  on  tlie  part  of  the  consular  corps  in  behalf  of  the  World's  Ex- 
position, I  have  the  pleasure,  in  behalf  of  the  department,  to  express  appre- 
ciation of  the  very  general  response  in  reply  thereto.  It  seems,  however,  that 
some  of  the  consuls  have  construed  the  request  to  be  of  a  more  extended  nat- 
ure than  intended,  and  have  hesitated  in  action  because  means  and  time  seem 
not  to  justify  the  effort  to  obtain  a  large  number  of  contributions,  or  articles 
of  importance  and  bulk.  There  is  ample  time,  but  the  appropriation  is  an 
act  of  congress.  I  beg  to  suggest  that  a  souvenir  which  may  characterize  the 
^industries  or  peculiarities  of  the  consulate  will  be  most  acceptable,  even 
though  of  the  smallest  degree,  or  in  minute  shape,  if  appropriate  and  attract- 
ive; and  it  is  not  desired  that  consuls  should  depend  upon  voluntary  contri- 
butions. It  gives  me  pleasure,  also,  to  advise  that  the  inauguration  of  this 
grand  enterprise  will  not  take  place  until  the  15th  of  December;  and,  lasting 
as  it  does  until  the  1st  of  June,  1885,  there  is  ample  time  for  every  consul  to 
forward  some  striking  representation;  in  view  of  which  fact,  please  ship  by 
freight.    I  have  the  honor  to  be,  dear  sir,  very  respectfully  yours,  etc., 

"Chas.  S.  Hill»  Bepresentative  Department  of  State." 

-^And  that  the  petitioner  did  not  receive  any  other  circular  or  letter 
upon  the  same  subject.  The  original  of  said  circular  letter  is  filed  in  the 
archives  of  the  consulate  at  Managua.  (8)  That  pursuant  to  the  sugges- 
tion of  the  above  circular  letter,  the  petitioner;  in  January,  1886,  pur- 
chased various  articles  characteristic  of  the  industries  and  peculiarities 
0f  biB  aw^late,  of  the  value  of  S72,  and  paid  therefor,  which  he  at  once 
forwarded  addressed  to  Charles  S.  Hill,  representative  of  the  World's 
Exposition  at  New  Orleans,  care  of  Houghwout  Ho  We,  U.  S.  Despatch 
Agent;  New  Yo^rk,, pursuant  to  previous  instruqtloqs  to  that  eflfect.  (4) 
That  tl^e.  articlea  »?  pur<?}ia^d:  wer^  receivjed.,  and  placed  under,  the  di- 
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rection  of  the  department  of  state  in  the  exposition  at  New  Orleans,  and 
that  an  award  of  merit  was  subsequently  presented  to  the  petitioner  by 
said  Hill,  in  the  state  department,  for  the  exhibit  thereof  made.  (5) 
That  said  Hill  was  duly  appointed,  and  acted  as  representative  of  the 
department  of  state  in  the  matters  concerning  the  said  exposition.  (6) 
That  in  1886,  upon  the  petitioner's  return  froin  Nicaragua,  the  bill  for 
the  above  articles  was  presented,  with  his  accounts,  to  Mr.  Sinclair,  the 
chief  of  the  consulate  bureau,  by  whom  he  was  referred  to  said  Hill  in 
respect  to  said  purchase;  that  thereupon  his  account,  with  vouchers  in 
triplicate,  was  made  out  and  delivered  to  said  Hill,  as  directed  by  him, 
by  whom  the  petitioner  was  told  that  a  check  would  be  sent  him  for  the 
amount  as  soon  as  the  deficiency  bill  had  passed;  that  the  appropriation 
by  the  act  of  congress  had  been  exhausted;  and  that  they  expected  tp 
pass  a  deficiency  bill  very  shortly;  that  afterwards,  in  answer  to  a  demand 
of  payment,  the  following  letter  was  received  from  the  department  of 
state: 

**Dbpaktmknt  of  State. 

"Washington,  August  11,  1886. 
**H.  H.  Leavitt,  Esquire,  No.  280  Broadioay,  New  York — Sib:  A  copy  of 
your  letter  of  the  18th  ultimo,  relating  to  the  articles  furnished  by  you  for  the 
late  exposition  at  New  Orleans,  has  been  sent  to  Mr.  Hill,  who  was  the  rep- 
resentative of  this  department  at  that  exposition.  I  am,  sir,  your  obedient 
servant,  Jos.  D.  Fobteu,  Assistant  Secretary. " 

(7)  That  by  act  of  July  7,  1884,  (23  St.  at  Large,  c.  382,  p.  207,) 
there  was  an  appropriation  by  congress  "to  enable  the  several  executive 
departments  *  *  *  to  participate  in  the  World's  Industrial  and 
Cotton  Centennial  Exposition  to  be  held  at  New  Orleans,"  of  various  sums 
of  money;  among  others,  "for  the  state  department,  ten  thousand  dol- 
lars." (8)  That  when  the  petitioner's  bill  was  presented  for  payment, 
in  July  or  August,  1886,  the  above  appropriation  had  been  exhausted. 
It  does  not  appear  at  what  time  prior  thereto  the  appropriation  was  ex- 
hausted; nor  whether  at  the  time  the  circular  letter  above  mentioned 
was  sent  to  the  petitioner,  or  was  received  and  acted  on  by  him,  the 
amount  of  said  appropriation  had  been  covered  in  previous  orders. 

Upon  the  forgoing  facts,  it  is  to  be  observed,  that  the  first  section  of 
the  act  of  March  8,  1887,  gives  the  court  of  claims  jurisdiction  to  hear 
and  determine  "all  claims  founded  upon  *  *  *  any  regulation  of 
an  executive  department,  or  upon  any  contract,  expressed  or  implied, 
with  the  government  of  the  United  States,  or  for  damages,  liquidated  or 
unliquidated,  in  cases  not  sounding  in  tort^  in  respect  of  which  claims 
the  party  would  be  entitled  to  redress  against  the  United  States,  either 
in  a  court  of  law,  equity,  or  admiralty,  if  the  United  States  were  suable." 
Section  2  confers  upon  the  United  States  district  courts  concurrent  juris- 
diction "as  to  all  matters  named  in  the  preceding  section  where  the 
amount  of  the  claim  does  not  exceed  one  thousand  dollars;"  such  causes 
to  "be  tried  by  the  court  without  a  jury."  Upon  the  facts  above  founds 
it  is  contended  in  defense  that  the  circular  letter  of  October  17,  1884^ 
does  not  purport  to  direct  or  authorize  consuls  to  make  any  purchases 
v.34F.no.8— 40 
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at  the  chaise  of  the  United  States;  and,  second,  that  if  it  does  authorize 
such  purchases,  it  is  not  binding  upon  the  government,  because  the  de- 
partment of  state  had  no  authority  to  authorize  such  a  debt  to  be  oon- 
tracted  in  the  absence  of  appropriations  therefor.  Sections  3679  and 
3772  of  the  Revised  Statutes  in  effect  prohibit  any  expenditure  or  con- 
tract in  behalf  of  the  government  in  excess  of  appropriations  therefor, 
except  in  the  war  and  navy  departments,  for  specific  purposes.  Bradley 
V,  U.  S.,  98  U.  S.  104,  112.  I  cannot  doubt  that  the  proper  con- 
struction of  the  circular  letter  of  November  17th  is  that  the  consuls  to 
whom  it  was  addressed  were  desired  to  procure  by  purchase  on  account 
of  the  United  States,  to  a  limited  extent,  characteristic  articles  as  sou- 
venirs of  their  respective  consulates.  The  circular  says:  "It  is  not  de- 
sired that  the  consul  should  depend  upon  voluntary  contributions."  It 
ends:  "Please  ship  by  freight."  The  preceding  paragraph  says:  "There 
is  ample  time;  but  the  appropriation  is  an  act  of  congress."  The  sug- 
gestion and  the  request,  coming  from  the  department  of  state,  were  prac- 
tically equivalent  to  a  direction  or  command.  The  reference  to  the  ap- 
propriation as  "an  act  of  congress"  would  be  altogether  misleading  if  the 
circular  had  been  intended  by  the  department  to  be  understood  by  the 
consuls  as  a  request  to  pay  for  the  articles  out  of  their  own  pockets. 
Ten  thousand  dollars  had  in  fact  been  already  appropriated  by  congress 
for  the  espexsial  use  of  the  state  department  in  this  matter,  as  was  pre- 
sumably known  to  the  petitioner.  The  subsequent  treatment  of  the 
matter  by  the  department,  and  by  Mr.  Hill,  as  its  representative,  also 
shows  clearly  that  the  expense  of  procuring  such  articles  was  not  designed 
to  be  at  the  consul's  personal  charge.  The  expenditure  made  by  the 
consul  was  certainly  moderate;  and  it  is  not  claimed  to  have  been  in  ex- 
cess of  the  "suggestion"  or  intent  of  the  circular.  In  purchasing  the 
articles  the  petitioner  relied,  and,  in  my  judgment,  had  a  right  to  rely, 
upon  the  construction  of  the  circular,  above  given.  Upon  this  transac- 
tion there  was,  therefore,  an  implied  contract  with  the  government  to 
reimburse  him  for  the  amount  paid;  and  the  circular  itself  was  also 
equivalent  to  a  "regulation  of  an  executive  department"  upon  this  par- 
ticular topic,  and  within  the  first  section  of  the  act  above  stated,  uidess 
tde  department  had  no  authority  to  make  such  a  contract,  or  to  issue 
such  a  circular  at  the  time  it  was  forwarded  to  the  petitioner. 

Counsel  for  the  government  contend  that  not  only  the  sections  of  the 
Revised  Statutes  above  referred  to,  but  the  various  acts  of  congress  au- 
thorizing government  participation  in  the  exposition,  show  at  every  step 
that  the  government  was  not  to  be  bound,  and  that  the  various  depart- 
ments had  no  authority  to  bind  it,  beyond  the  precis^sums  appropriated. 
The  principle  is,  doubtless,  correct,  (Bradley  v.  Kr  S.y  mpra;)  but  the 
proofs,  I  think,  are  not  sufficient  to  warrant  its  application  as  a  bar  of 
the  petitioner's  recovery  in  this  case. 

It  is  not  claimed  that  the  circular  of  November  17, 1884,  and  the  p^ 
titioner's  purchase  of  articles  under  it,  were  not  properly  within  the  ap- 
propriation of  $10,000  for  the  state  department  made  by  the  act  of  July 
7th,  unless  the  obligations  already  contracted  were  in  excess  of  that  sum. 
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There  is  no  proof,  however,  as  to  the  amount  of  obligations  contracted 
by  the  state  department  under  that  appropriation  before  the  circular  was 
forwarded  to  the  petitioner,  and  acted  on  by  him.  Mr.  Hill  had  timely 
notice  of  the  petitioner's  purchase,  as  appears  by  his  letter  as  represent- 
ative of  the  state  department  from  New  Orleans  dated  February  26, 1885.. 
The  things  purchased  were  received,  not  only  without  objection,  but 
"  with  his  sincere  thanks  in  behalf  of  the  department. "  In  these  circum- 
stances, and  in  the  whole  proofs,  there  is  no  intimation  that  the  purchase 
of  these  articles  at  that  time  made  the  expenditure  run  up  in  excess  of 
$10,000. 

The  authority  to  the  department  was  a  general  authority  up  to  the 
limit  of  $10,000.  It  was  a  general  agency  within  that  limit,  and  for  the 
purposes  contemplated.  The  act  of  congress  contemplated  and  provided 
for  a  multitude  of  acts  and  expenditures,  not  in  the  aggregate  exceeding 
that  sum.  Whether  or  not  that  limit  had  been  previously  passed  was  a 
matter  not  possible  to  be  known  by  the  petitioner,  and  even  now  scarcely 
ascertainable  by  him;  but  peculiarly  within  the  knowledge  of  the  prin- 
cipal,, the  defendant  here.  In  such  a  case,  where  the  authority  is  gen- 
eral up  to  an  assigned  limit,  as  against  a  person  dealing  with  the  agent 
in  good  faith  and  without  means  of  knowledge,  the  burden  of  proof  at 
least  should  be  held  to  be  upon  the  principal  to  showr  that  that  limit  had 
been  passed,  if  h,e  wishes  to  deny  the  authority  of  the  agent  upon  that 
ground.  Such  I  think  are  all  the  analogies  of  the  law.  Inasmuch,  also, 
as  sections  3679  and  3772  of  the  Revised  Statutes  prohibit  any  depart- 
ment or  public  officer  from  making  any  expenditure  or  contract  in  excess 
of  appropriations,  a  violation  of  these  provisions  of  law  is  not  to  be  pre- 
sumed; certainly  not  a  violation  by  the  department  of  state,  until  the 
fact  affirmatively  appears.  The  petitioner,  upon  receiving  the  circular, 
was  in  no  situation,  as  above  stated,  to  question  the  authority  of  the  de- 
partment to  issue  it,  or  to  authorize  the  desired  expenditure.  It  would 
have  been  a  singular  proceeding  if,  before  acting  upon  the  circular,  the 
petitioner  should  have  endeavored  to  verify  the  authority  of  the  state  de- 
partment by  an  inquiry  into  the  number  and  amount  of  previous  or  con- 
temporaneous orders.  Such  inquiries  would  be  likely  to  be  deemed 
meddlesome  and  insubordinate,  and  followed  by  speedy  removal  from 
office.  He  had  a  right  to  rely  upon  the  presumption  that  the  head  of 
the  department  was  acting  within  the  prescribed  limits  of  his  authority. 
Under  such  circumstances,  when  he  brings  suit  for  the  moneys  expended 
in  pursuance  of  virtual  instructions,  there  is,  it  seems  to  me,  special  rea- 
son why  the  same  presumption  should  prevail,  until  the  contrary  appears 
by  proof  of  facts  sufficient  to  show  that,  at  the  time  when  the  orders  were 
given  and  acted  on,  the  limits  of  the  agent's  authority,  {.  e.,  the  expend- 
iture authorized  by  congress,  had  been  passed.  There  is  no  such  proof 
in  this  case.  The  circular  and  the  request  to  the  consul  must,  therefore, 
be  deemed  duly  authorized  at  the  time,  and  binding,  as  an  implied  con- 
tract with  the  government.  The  cases  cited,  in  which  the  government 
has  been  held  not  bound,  were  where  the  appropriation  was  for  a  single 
specific  purpose;  and  the  contractor  had  full  knowledge  of  the  limitation. 
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<Jurti8  V.  U.S.,  2  Ct.  CI.  144, 152;  TrenJUmr  06.  v.  XT.  ST.,  12  Ct.  CI.  147. 
The  fact  that  the  appropriation  was  found  to  be  exhausted  a  year  and  a 
half  afterwards,  when  the  bill  and  the  consul's  accounts  were  presented 
for  payment,  does  not  constitute  such  proof.  If  authorized  at  the  time 
it  was  issued  and  acted  on,  it  could  not  be  invalidated  by  the  payment 
of  subsequent  charges  or  expenses  to  the  extent  of  the  appropriation. 
Trentm  Co.  v.  U.  S.,  12  Ct.  CI.  147,  159.  The  mere  fact  that  when  the 
bill  was  presented  for  payment  there  was  no  appropriation  remaining,  is, 
therefore,  no  bar  to  the  present  action.  Section  10  of  the  act  of  March 
3,  1887,  provides  as  follows:  "From  the  date  of  such  final  judgment  or 
decree  interest  shall  be  computed  thereon,  at  the  rate  of  four  per  centum 
per  annum,  until  the  time  when  an  appropriation  is  made  for  the  pay- 
ment of  the  judgment  or  decree;"  a  specific  recognition  of  the  fact  that 
a  judgment  may  be  rendered,  in  a  proper  case,  although  there  is  no 
present  appropriation  for  its  payment. 

CX)NCa-XJSION  OF  LAW, 

Upon  the  above  facts  the  petitioner  is  entitled  to  judgment  against  the 
United  States  for  the  sum  of  $72,  and  $14.21  interest,  amounting  to 
$86.21,  together  with  the  costs  provided  by  section  15  of  the  act  of 
March  8,  1887  to  be  taxed.  A  stay  of  60  days  is  allowed  after  service 
of  a  copy  of  this  decision  on  the  United  States  attorney. 


South  Covington  &  C.  S.  Ry.  Co.  v.  Gest. 
{CHtcuU  Court,  8.  D.  Ohio,  W.  D.    March  81, 1888.) 

1.  Judgment— Res  Adjudicata— Who  Concluded. 

The  trustee  under  a  mortgage  executed  by  a  Kentucky  street-railway  cor- 
poration filed  a  bill  in  the  chancery  court  of  Uiat state  to  foreclose.  To  these 
proceedings  G.»  who  resided  in  Ohio,  and  who  was  the  manager  and  a  large 
stockholder  of  the  company,  was  made  party  by  a  "warning  order,"  and  an 
attorney  appointed  by  the  court  to  defend  his  interests,  according  to  the  laws 
of  Kentucky.  Pending  suit,  G.  sold  out  his  interest  in  the  concern,  includ- 
ing certain  unpaid  and  overdue  coupons  secured  by  the  mortgage  which  he 
warranted  to  be  a  first  lien,  to  a  purchaser  who  bought  with  the  view,  known 
to  G.  at  the  time,  of  bidding  in  the  property  and  franchise  at  the  foreclosure 
sale.  The  purchaser  intervened,  and  set  up  the  assignment  from  G.,  who  did 
not  appear,  save  as  a  witness  in  behalf  of  his  assignee.  The  court  ruled  that 
the  coupons  had  been  paid,  and  that  their  holder  was  not  entitled  to  come  in 
under  tne  mortgage.  HM^  in  an  action  in  the  federal  court  in  Ohio  by  the 
purchaser  against  G.  for  damages  for  breach  of  warranty,  that  the  Kentucky 
court,  being  a  court  of  competent  jurisdiction,  and  the  proceeding  in  rem,  its 
finding  as  to  the  coupons  was  res  adjudicata,  and  that  G.  was  estopped  to  set 
up  their  validity  as  a  defense  to  the  action. 

2.  Corporations— Bonds  and  Mortqagks— Coupons— Payment. 

G.  agreed  with  B.,  a  bondholder,  and  also  the  largest  stockholder  in  a 
street-railway  company,  to  take  his  holdings  if  B.  would  put  G.  into  control. 
B.  thereupon  got  the  company  to  give  him  its  notes  for  fl^fOOO,  which  was 
about  the  amount  of  its  pressing  debts,  in  consideration  for  which  he  un- 
dertook to  pay  off  the  outstanding  claims.    Those  were  made  up  in  the  main 
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of  moKtgage  coupons,  and  the  understanding  was  that  B.  was  to  hold  these 
coupons,  when  taken  up,  as  collateral  security,  and  that,  as  fast  as  the  notes 
were  paid,  coupons  to  a  proportionate  amount  were  to  be  surrendered.  G. 
was  then  installed  as  nianaj|[er,  and  the  notes  turned  over  to  him.  He  raised 
the  money  on  them,  and  paid  it  to  B.,  who  then  gave  him  the  coupons.  Of 
these  coupons— 818  in  number— hut  192  belonged  to  B.'s  bonds.  The  remain- 
der had  been  paid  when  presented  at  the  company's  office,  but  they  had  passed 
into  B.'s  hands  without  the  knowledge  or  consent  of  the  former  holders.  G. 
took  up  the  notes  for  $15,000  as  they  fell  due,  and  the  company  then  paid  him 
the  difference  between  their  value  and  that  of  the  coupons  in  consideration 
of  their  surrender,  it  being  agreed  that  the  coupons  should  thereafter  belong 
to  G.  absolutely.  Held,  that  as  against  the  other  bondholders  secured  by  the 
mortgage,  the  coupons  had  been  paid,  and  that  G.,  who  had  sold  them  with  a 
warranty  that  they  were  a  lien  under  that  mortgage,  was  liable  in  damages  to 
the  purchaser  for  a  breach  thereof. 

8.    BaMK— COWFUSION  OF  ACOOTTNTS. 

After  G.  had  gotten  control  of  the  company,  as  indicated,  he  chose  hl&  own 
directors,  in  the  main  from  his  own  family  and  his  clerks,  and  exercised  ab- 
solute and  exclusive  authority  over  its  finances  and  business  for  many  years. 
He  kept  no  separate  account  in  bank  of  the  company's  funds,  bnt  deposited 
all  money  earned  by  it  to  his  own  individual  account,  and  paid  coupons  and 
current  bills  that  were  presented  for  settlement  in  cash  or  in  checks  drawn 
upon  the  same  account.  Held,  in  the  absence  of  proof  that  the  moneys  used 
to  take  up  the  coupons  were  individual  funds,  and  in  view  of  the  fact  that 
those  who  presentea  them  for  payment  did  so  under  the  belief  that  they  were 
to  be  canceled,  that  the  coupons  had  been  paid,  and  that  G.,  who  had  sold 
them  with  a  warranty  that  they  were  a  lien  under  the  mortgage  executed  to 
secure  the  bonds  from  which  they  were  cut,  was  liable  In  damages  to  the  pur- 
chaser for  a  breach  thereof. 

4.  Bahb— Advakcbs  bt  Pbesidbnt— Resolutions  of  Dibbotobs. 

The  president  of  a  street-railway  company,  who  was  practically  its  sole 
owner,  sold  certain  of  its  mortgage  coupons  under  a  warranty  that  they  were 
unpaid.  As  a  matter  of  fact  they  had  been  paid  by  the  corporation,  but  the 
president,  claiming  to  have  advanced  the  money  to  pay  them  out  of  his  own 
funds,  procured  the  passage  of  a  resolution  by  the  directors  who  were  con- 
trolled by  him,  subrogating  him  to  the  rights  of  the  original  holders.  Held, 
in  an  action  for  breach  of  the  warranty,  that  the  resolution  was  no  defense; 
its  recitals  being  false,  and  entitled  to  no  more  weight  than  the  statements 
of  the  president  himself  to  the  same  effect. 

5.  Judgment— Assiqnmbht—Salb. 

An  agreement  for  the  sale  of  the  vendor's  interest  in  a  street-railwav  com- 
pany recited  that  he  **  hereby  sells  and  agrees  to  deliver  *  •  *  the  follow- 
ing securities:  Three  judgments  against  said  company  for  $4,708.85,  $1,282.12, 
and  $1,029.58,  respectively,  which  have  been  paia  by  him,  and  which  he  now 
holds  against  the  company ,"  reciting  the  facts  as  to  said  judgments  fully  and 
correctly.  The  first  two  amounts  represented  money  which  the  vendor,  who 
was  largely  interested  in  the  company,  had  paid  a  surety  on  the  company's 
appeal-bond,  who  had  been  compelled  to  make  them  good.  The  surety  had 
tiiereupon  assigned  and  transferred  to  the  vendor  *'all  right,  title,  and  benefit 
in  and  to  the  said  sum. "  The  last  amount  was  a  partial  payment  made  by 
the  vendor  on  a  judgment  against  the  company.  The  agreement  contained 
no  warranty  as  to  these  Judgments.  Held,  that  the  fact  that  the  Judgments 
had  not  been  entered  to  the  use  of  the  vendor  was  not  ground  for  recovery 
of  damages  by  the  vendee. 
e.  Salb— Breach  of  Warranty— Damages. 

In  an  action  for  a  breach  of  warranty  in  the  sale  of  mortgage  coupons, 
where  there  is  no  evidence  as  to  the  market  value  of  the  coupons  at  the  date 
of  sale,  the  price  paid  by  the  purchaser  will  be  considered  the  market  price, 
and  that  is  the  measure  of  damages. 
7*  Bamb—Dbcbit— Damages. 

In  an  action  to  recover  damages  for  fraudulent  misrepresentation  and  con- 
cealment of  material  facts  in  the  sale  of  mortgage  coupons,  the  price  paid  by 
the  purchaser  with  interest  thereon  is  the  measure  of  damages,  where  there 
is  no  evidence  as  to  the  market  value  of  the  coupons  at  the  time  of  sale. 
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8.  LiKITATION  OF  ACTIONS— BxCBPTIOHB—PBAim. 

Id  Ohio,  ** limitations"  is  not  a  good  plea  to  an  action  to  recover  damages 
for  fraudulent  misrepresentation  and  concealment  of  material  facts  in  the 
sale  of  mortgage  coupons,  where  the  suit  was  commenced  within  fonr  years 
after  the  fraud  was  discovered. 

At  Law. 

SimraU  &  Mack  and  John  C,  BenUm^  for  plaintifir. 

George  Hoadly  and  Reindin  &  Remdin^  for  defendant. 

Jackson,  J.  This  is  a  suit  to  recover  damages  for  breach  of  warranty 
and  for  fraudulent  misrepresentations  by  defendant  in  the  sale  to  plain- 
tiff of  768  coupons  of  the  first  mortgage  bonds  of  the  Covington  Street- 
Railway  Company ,  and  of  certain  judgments  against  said  company.  The 
intervention  of  a  jury  having  been  waived,  the  cause  was  tried  by  the 
court  under  a  stipulation  of  parties,  made  part  of  the  record,,  which  re- 
quires the  court  to  make  a  special  finding  of  the  facts,  on  which  its 
judgment  shall  be  rendered.  In  conformity  with  that  requirement,  the 
court,  after  a  careful  examination  of  the  evidence,  finds  the  material  and 
relevant  facts  to  be  as  follows,  viz. : 

.  Erst,  After  negotiations  commenced  in  the  summer  of  1881,  and. con- 
tinued through  the  fall  of  that  year,  a  certain  contract  was  completed 
and  executed  between  the  parties  therein  named  as  follows: 

'*  This  agreement,  made  and  entered  into  this  17th  day  of  February,  1882, 
by  and  between  Erasmus  Gest,  party  of  the  first  part,  Anthony  D.  BulIocn» 
E.  F.  Abbott,  John  A.  Williamson,  and  John  G.  l&ham,  of  the  second  part, 
and  William  A.  Goodman,  of  the  third  part:  Witnesseth,  that  the  party  of  the 
first  part  hereby  sells  and  agrees  to  deliver,  as  hereinafter  specified,  to  the 
party  of  the  second  part,  the  following  securities:  (1)  1,677  shares  (which 
said  Gest  guaranties  is  the  majority)  of  the  capital  stock  of  the  Covington 
Street-Bail  way  Company,  each  of  the  par  value  of  one  hundred  dollars.  (2) 
768  past  due  and  unpaid  coupons  cut  from  the  first  mortgage  bonds  of  said 
company,  each  for  thirty-five  dollars.  Some  of  these  coupons,  having  been 
mislaid,  are  to  be  delivered  with  the  others  as  soon  as  found,  and  the  said 
Gest  agrees  to  make  a  thorough  search  for  them  at  once.  In  case  of  the  fail- 
ure to  find  them,  he  assigns  his  right  to  collect  them,  and  guaranties  that 
sucli  right  is  perfect,  and  agrees  to  indemnify  the  party  of  tlie  second  part 
against  any  liability  to  their  production  and  claim  of  ownerahip  by  others, 
and  to  furnish  them  sufficient  evidence  of  his  ownership  of  the  same,  by  his 
own  oath  or  otherwise,  at  any  time  upon  demand.  The  amount  of  such  mis- 
laid coupons  does  not  exceed  83,500,  exclusive  of  interest.  The  total  amount 
of  accrued  interest  on  the  768  coupons  is  computed  approximately  at  about 
$8,159  on  the  1st  of  October,  1881.  (3)  Decree  against  Malcolm  McDowell 
and  others,  for  purchase  money  of  stable  lot,,  and  for  sale  thereof,  which  said 
Gest  now  holds  against  the  company,  amounting  in  all  to  $2,551.05,  upon 
which  interest  to  the  1st  of  October,  1881,  to-wit,  $1,652.35,  being  added, 
maizes  the  amount  of  the  decree  on  that  date  $4,203.40.  (4^  Lot  on  Pike 
street,  near  Lewisburgh,  purchased  at  the  cost  of  five  hundrea  dollars  from 
one  Perlcins.  (5)  78  mules  and  horses  now  in  use  upon  the  Covington  Street- 
Kail  way,  or  in  the  stables  of  said  company;  original  cost  being  $10,212.  (6) 
Judgment  in  favor  of  Amos  Shinkle,  trustee,  against  said  company,  on  the 
past  due  coupons,  case  No.  1,397,  Kenton  chancery  court,  for  $1,282.12,  which 
has  been  paid  by  said  Gest,  and  which  he  now  holds  against  the  company^ 


1 


Digitized  by 


Google 


SOUTH   COVINGTON  *  a  8.  BY.  CO.  17.  GE8T.  681 

which,  with  interest  to  October  1»  1881,  amonnts  on  that  day  to  $1,302.95. 
(7)  Judgment  in  favor  of  the  city  of  Covington  against  said  company  for 
Sl,029.^,  with  interest  from  June  25,  1881,  which  has  been  paid  by  said 
Gest,  and  is  now  held  by  him  against  said  company.  (8)  Judgment  in  favor 
of  Amos  Sliinkle,  trustee,  with  Interest  from  November  18,  1881,  i[M:« 703.35, 
against  said  company,  wliich  has  been  paid  by  daid  Gest,  and  is  now  held  by 
him  against  said  company.  (9)  Claim  of  E.  Grest  against  the  Covington 
Street-Bail  way  Company  for  that  part  of  moneys  advanced  by  said  Gest  in  be- 
half of  the  company,  and  paid  in  settlement  of  license  claim  with  the  city  so- 
licitor, Clement  Bates,  which  was  fairly  chargeable  to  the  Covington  Street- 
Bail  way  Company,  estimated  approximately  at  the  sum  of  $1,200.  ( 10)  Bonds 
of  the  Covington  Street-Bail  way  Company,  secured  by  moiiigage  to  A.  S.  Vk^in- 
slow,  trustee;  principal  940,000,  with  all  interest  thereon,  none  having  been 
paid.  These  bonds  are  transferred  without  recourse  upon  Erasmus  Gest. 
(11)  Cash  due  Erasmus  Gest  on  current  account  January  1,  1882,  $1,922.48. 
The  foregoing  property  is  to  be  transferred  and  delivered  to  William  A.  Good- 
man on  the  1st  day  of  March,  1882,  or  on  the  first  day  thereafter  that  said 
Gest's  counsel,  George  Hoadly,  may  be  in  the  city  of  Cincinnati,  able  to  at- 
tend to  business,  if  said  Gkst,  on  account  of  the  absence  of  said  counsel  on 
'said  1st  day  of  March,  shaU  desire  to  postpone  said  delivery  until  the  return 
of  said  counsel. 

"In  consideration  of  the  premises,  said  parties  of  the  second  part  agree  to 
pay  to  said  Gest  in  money  on  March  10, 1882,  the  sum  of  thirty-d ve  thousand 
dollars,  less  whatever  part,  if  any,  of  the  said  sum  of  $1,922.^  said  Coving- 
ton 6treet-Bailway  Company  may  have  repaid  to  said  Grest  in  the  course  of  its 
current  transactions  with  him  before  or  on  March  1,  1882.  In  further  con- 
sideration of  the  premises,  said  parties  of  the  second  part  agree  that  immedi- 
ately after  the  adjournment  of  the  present  session  of  the  Kentucky  legislature 
they  will  cause  all  the  property,  real  and  personal,  wheresoever  situated,  and 
of  whatsoever  composed,  of  the  Newport  Street-Bailway  Company  to  be  con- 
veyed to  the  South  Covington  &  Cincinnati  Street-Bailway  Company,  free 
from  all  debts  and  incumbrances,  and  by  a  perfect  title,  except  to  the  extent 
of  fifty  thousand  dollars  bonded  debt  outstanding  against  the  same,  and  that, 
at  the  time  of  such  sale  and  conveyance,  the  South  Covington  &  Cincinnati 
Street-Bailway  Company  shall  execute  and  deliver  to  William  A.  Goodman, 
as  trustee,  its  deed  of  mortgage,  properly  executed  and  recorded,  conveying 
by  a  perfect  title,  except  as  aforesaid,  all  its  property,  real  and  personal, 
wheresoever  situated,  and  of  whatsoever  composed.  Including  such  property 
so  acquired  from  said  Newport  Street-Bailway  Company,  in  trust  to  secure 
the  punctual  payment  of  the  principal  and  interest  of  its  two  hundred  and 
fifty  bonds,  for  the  principal  sum  of  one  thousand  dollars  each,  dated  March, 
A.D.  nineteen  hundred  and  twelve,  (1912;)  said  bond  and  mortgage  to  be  in 
a  form  satisfactory  to  the  counsel  of  said  Gest.  Of  these  bonds,  fifty,  with 
the  coupons  thereon,  shall  be  retained  by  said  Goodman,  trustee,  to  be  ex- 
changed from  time  to  time,  and  so  as  to  bring  about  the  extinguishment  and 
cancellation  of  the  present  mortgage  debt  of  the  Newport  Street-Bailway 
Company,  which  said  parties  of  the  second  part  agree  to  procure  to  be  done  as 
soon  as  practicable.  Twenty-five  of  said  bonds,  with  the  coupons  thereon,  are 
to  be  delivered  to  said  Erasmus  Gkst,  and  the  remaining  one  hundred  and  sev- 
enty-five of  said  bonds,  together  with  all  the  securities  transferred  by  said 
Erasmus  Gest,  are  to  be  held  by  said  William  A.  Goodman,  trustee,  in  escrow, 
upon  the  following  terms  and  conditions,  viz. :  The  whole  of  said  bonds,  ex- 
cept as  hereinafter  stated,  and  of  said  securities,  are  to  be  held  by  said  Goodman 
— (1)  As  security  for  the  payment  to  said  Erasmus  Qeat  of  the  sum  of  thirty- 
five  thousand  dollars,  with  interest  from  the  1st  day  of  March,  1882,  within 
81  c  months  from  the  day  of  the  adjournment  of  the  Kentucky  legislature;  but 
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the  said  Goodman  may  permit  said  horses  and  mules  to  be  used  l^  said  pur> 
chasers,  they  exercising  ordinary  diligence  in  the  care  thereof.  (2)  Upon  th>» 
completion  of  such  payment  to  said  Gest  of  said  sum  of  thirty-five  thousand 
dollars  and  interest,  the  residue  of  said  bonds,  except  as  hereinafter  stated,  and 
ail  of  said  securities  so  transfeiTed  by  said  Gest,  are  to  be  transferred  by  said 
Goodman  to  the  South  Covington  &  Cincinnati  Street-Hail  way  Company  as  its 
absolute  property.  (3)  The  parties  of  the  second  part  having' given,  contem- 
poraneously with  the  execution  of  this  paper,  to  the  said  Gest,  an  option  for 
the  exchange  of  other  coupons  not  held  by  him,  secured  by  the  first  mortgage 
of  the  Covington  Street-Bail  way  Company  for  cash  and  bonds  of  the  South 
Covington  and  Cincinnati  Street-Bail  way  Company,  as  in  said  agreement  of 
option  is  more  specifically  described,  it  is  agreed  that,  notwithstanding  the 
provisions  aforesaid  for  the  security  of  said  Crest,  said  Goodman  may  deliver 
out  of  said  one  hundred  and  seventy-five  bonds  any  which  may  be  required 
by  the  terms  of  said  option,  in  case  the  same  shall  be  exercised  in  whole  or 
in  part. " 

''In  consideration  of  the  premises  said  Gest  agrees  and  undertakes  that  the 
property  of  the  Covington  Street-Bail  way  Company,  so  far  as  he  knows  or  be* 
lieves,  is  free  from  indebtedness,  except  that  transferred  by  him  by  the  terms 
of  this  contract,  and  as  follows:  (1)  First  mortgage  for  the  principal  sum  of 
$100,000;  also  coupons,  including  those  due  January  1,  1882,  and  including 
interest  to  that  date  on  the  past  due  coupons  to  the  approximate  amount,  be- 
lieved by  him  to  be  correct,  of  thirty-five  thousand  five  hundred  and  ninety- 
eight  dollars  ($35, 598. )  (2^  A  disputed  claim  pending  in  the  court  of  appeals, 
on  behalf  of  the  city  of  Covmgton  for  about  six  hundred  dollars,  against  which 
said  parties  of  the  second  part  are  to  protect  the  surety  for  said  company.  (3) 
A  claim  pending  on  appeal  in  the  court  of  appeals,  for  a  trustee's  fee, — about 
one  hundred  dollars, — against  which  said  parties  of  tlie  second  part  are  to  pro- 
tect the  surety  of  said  company.  (4)  Part  of  the  first  item  above— $35,598— 
is  embraced  in  a  suit  recently  brought  by  Cbarles  W.  West,  in  the  circuit  court 
in  Kenton  county,  which  is  not  additional  to  the  said  first  item.  (5)  What- 
ever court  costs  may  be  due  upon  the  lawsuits  pending  or  determined  in  Ohio- 
and  Kentucky  in  which  the  said  Covington  Street-Bailway  Company  is  or  has 
been  engaged.  (6)  Whatever  claims  lawfully  exist,  all  of  which  are  disputed 
by  said  Gest,  in  oehalf  of  the  city  of  Cincinnati,  or  of  the  city  of  Covington. 
(7)  Amounts  due  on  current  account  to  the  Cincinnati  Street-Bail  way  Com- 
pany, or  for  supplies,  which  said  Gest  agrees  is  less  than  the  amounts  due  to- 
the  Covington  Street-Bail  way  Company  from  the  Newport  Street-Bail  way  Com- 
pany, the  Cincinnati  Street-Bail  way  Company,  and  the  amount  of  supplies  on 
hand.  (8)  Said  Crest  will  pay  all  sums  due  from  the  Covington  Street- Elail  way 
Company  to  its  lawyers  in  Kentucky  and  Ohio  for  their  services  and  expenses 
up  to  March  1,  1882,  and  the  several  pending  litigations  in  which  said  com- 
pany is  now  engaged  shall  thereafter  be  controlled  by  the  party  of  the  second 
part  free  from  any  claim  for  lawyers'  fees  and  expenses  up  to  that  day,  but 
without  recourse  upon  said  Gest  for  any  lawyers'  fees  or  other  expenses  after 
said  day.  Said  William  A.  Goodman  agrees  to  accept  the  trusts  aforesaid, 
and  to  perform  the  duties  thereby  required,  together  with  those  imposed  upon 
him  by  this  contract. 

''In  witness  whereof  the  said  parties  herein  above  first  named  have  here-^ 
unto,  and  to  a  duplicate  hereof,  set  their  hands  and  seals  the  day  and  date- 
hereinabove  first  written. 
[Signed] 

"E.  Gi£ST.  [Seal.]        W.  A.  Goodman.  fSeal.] 

"E..  F,  Ai;bott.       [SefiLj        John  A.  Williamson.    fSeal.j 
"A.  D.  Bullock*    [Seal.]        John  G.  Isham.  L^^'l 
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While  the  negotiation^,  which  terminated  in  said  contract  of  February 
17,  1882,  were  pending,  Gest  sent  to  the  agent  of  plaintiff  a  list  of  the 
property,  rights,  and  interests  which  he  proposed  to  sell,  fixing  a  valu- 
ation on  each  item  thereof,  which  together  aggregated  about  or  a  little 
over  $90,000.  The  sale  and  purchase  were  of  specific  articles  or  specially 
designated  and  described  property,  on  each  item  of  which  a  separateend 
distinct  valuation  was  placed;  and  by  the  terms  of  the  contract  there  was 
to  be  paid  for  the  768  coupons  of  $36  each  and  interest  thereon,  the  sum 
•of  $85,039,  and  for  the  three  judgments  in  question  the  sum  of  $7,079.52. 
No  valuation  was  placed  upon  the  $40,000  bonds  of  the  company,  re- 
ferred to  in  the  tenth  claim  of  the  contract  as  the  "  Winslow  Mortgage 
Bonds."  They  were  never  in  fact  issued  by  the  company,  and  did  not 
belong  to  said  Ge6t,  nor  were  they  sold  by  him.  He  held  them  for  the 
company,  and  simply  turned  them  over  for  the  protection  of  the  pur- 
chasers against  the  accident  or  contingency  of  their  getting  into  the  hands 
of  innocent  holders. 

Seconds  The  evidence  established,  and  the  court  so  finds,  the  fact  that 
in  this  contract  with  and  purchase  from  said  Gest,  the  said  Abbott,  Will- 
iamson, Bullock,  and  Isham  were  acting  as  the  agents  and  for  the  bene- 
fit of  the  South  Covington  &  Cincinnati  Street-Rail  way  Company,  which 
was  the  real  principal  in  the  transaction,  and  that  this  was  known  to  and 
understood  by  said  Gest.  Said  contract  was  fully  performed  by  said 
purchasers,  the  South  Covington  <fe  Cincinnati  Street-Railway  Company, 
(except  in  one  particular,  relating  to  the  indemnity  of  a  surety  on  an  ap- 
peal-bond of  the  Covington  Street-Railway  Company,  which  Gest  subse- 
quently paid,  and  which  he  sets  up  as  an  offset  or  counter-claim  in  con- 
nection with  a  claim  for  $300  on  past  due  coupons  cut  from  bonds  issued 
by  plaintiff.)  Said  Gest  accepted  this  performance  by  and  from  the 
8outh  Covington  &  Cincinnati  StreetrRailway  Company.  The  court  ac- 
cordingly finds  that  the  plaintiff,  as  the  real  principal  in  said  contract, 
has  the  right  to  maintain  this  suit,  and  in  so  doing  is  not  asserting  a  de- 
rivative right  acquired  by  transfer  or  assignment  from  said  Abbott,  Will- 
iamson, Bullock,  and  Isham,  as  claimed  by  defendant. 

Third,  Prior  to  the  execution  of  said  contract,  Amos  Sbinkle,  the  trustee 
tinder  the  mortgage  made  by  the  Covington  Street-Railway  Company  in 
1867,  to  secure  its  first,  mortgage  bonds  and  interest  thereon  as  the  same 
matured  semi-annually  on  January  1st  and  July  1st  each  year  after 
their  issuance,  had  in  December,  1881,  at  the  instance  of  certain  holders 
of  past  due  coupons,  instituted  a  foreclosure  suit  in  the  chancery  court 
of  Kenton  county,  Ky.,  against  said  Covington  Street-Railway  Company, 
which  was  a  corporation  chartered  and  organized  under  the  laws  of  Ken- 
tucky, was  located  in  the  city  of  Covington,  and  was  invested  with  full 
authority  to  i^sue  its  bonds,  and  secure  their  payment  by  mortgage  upon 
its  property  and  franchises.  The  bonds  issued  by  it  in  1867  were  100 
of  $1,000  each,  with  interest  warrants  or  coupons  attached,  at  the  rate 
of  7  per  cent,  per  annum,  payable  semi-annually  on  above  dates  at  the 
fank  of  America,  New  York.    Said  £•  Gest,  together  with  all  other 
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known  and  unknown  holders  of  first  mortgage  bonds  or  coupons  of  said 
company,  who  were  or  might  be  entitled  to  share  in  the  proceeds  of  the 
mortgaged  property,  were  made  defendants  in  said  foreclosure  proceed- 
ings. Gest,  being  a  non-resident  of  Kentucky,  residing  at  Cincinnati, 
Ohio,  was  not  personally  served  with  process,  but  under  and  in  contorm- 
ity  to  the  laws  of  Kentucky  the  court  made  a  "warning  order  "as  to  him, 
and  appointed  an  attorney  to  represent  him  and  his  interests  in  the  suit, 
and  he  was  duly  notified  on  or  about  December  3  or  4,  1881,  of  the  pro- 
ceeding and  of  the  appointment  by  the  court  of  an  attorney  to  represent 
him,  but  he  took  no  steps  in  relation  to  the  suit.  It  was  fully  under- 
stood by  said  Gest  and  by  the  representatives  of  the  South  Covington  <fe 
Cincinnati  Street-Railway  Company,  with  whom  he  was  negotiating  said 
sale  of  his  interests  in  said  Covington  Street-Railway  Company,  that  this 
suit  by  the  trustee,  Shinkle,  would  result  in  a  foreclosure  of  the  latter's 
mortgage,  and  the  sale  of  its  property  and  franchises.  It  was  also  un- 
derstood by  said  Gest  that  the  object  and  purpose  of  the  South  Coving- 
ton and  Cincinnati  Street-Railway  Company  in  purchasing  hie  768  cou- 
pons "as  past  due  and  unpaid  coupons  cut  from  the  first  mortgage  bonds" 
of  said  company,  then  being  proceeded  against,  was  to  obtain  and  secure 
as  many  and  as  large  an  amount  of  liens  on  the  mortgaged  property  as 
possible  (with  the  view  and  to  the  end  of  becoming  the  purchasers  thereof 
at  the  foreclosure  sale  when  made.)  This  was  also  the  object  and  pur- 
pose in  buying  the  three  judgments  included  in  the  contract,  two  of  which 
were  founded  or  based  upon  past  due  coupons.  After  acquiring  said  768 
coupons  and  judgments  under  the  contract  of  February  17,  1882,  the 
South  Covington  &  Cincinnati  Street-Railway  Company,  in  proper  time 
and  manner,  as  the  assignee  of  said  Gest,  duly  intervened  in  said  fore- 
closure proceedings,  and  set  up  its  rights  as  a  lien  claimant  by  virtue 
of  said  coupons  and  judgments  so  bought  of  E.  Gest.  The  holders  of 
other  bonds  and  unpaid  coupons  contested  the  validity  of  said  liens  as 
against  the  property  or  themselves.  Said  E.  Gest  was  examined  a^  a 
witness  on  behalf  of  the  South  Covington  &  Cincinnati  Street-Railway 
Company,  and  in  support  of  its  claim  to  an  equality  of  lien  on  the  mort- 
gage property  with  other  holders  of  bonds  and  coupons.  He  testified  as 
to  his  connection  with  the  mortgagor  company,  and  generally  as  to  how 
he  had  acquired  said  768  coupons  and  judgments.  Other  testimony  was 
taken  on  the  subject,  and  the  special  commissioner  to  whom  the  matter  was 
referred,  on  November  9,  1883,  filed  his  report  in  the  cause,  to  the  ef- 
fect that  said  judgments  and  said  768  coupons  were  not  valid  and  con- 
current liens  on  the  mortgaged  premises  with  the  bonds  and  coupons  held 
by  other  parties  to  the  cause,  and  said  report  was  duly  confirmed  by  the 
court.  The  mortgage  was  duly  foreclosed,  and  the  proceeds  of  sale  were 
distributed  pro  rata  on  the  bonds  and  coupons  recognized  and  declared 
liens  by  the  court,  to  the  exclusion  of  said  768  coupons  and  judgments 
sold  by  said  Gest  to  the  South  Covington  &  Cincinnati  Street-Railway 
Company.  Gest's  testimony  in  that  cause  first  disclosed  to  the  plaintiff 
and  its  agents  the  manner  in  which  he  had  obtained  the  possession  of 
said  768  coupons. 
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Fburth,  Pending  the  negotiations  for  their  purchase,  he  had  not  in- 
formed Williamson,  Abbott,  Bollock,  and  Isham  or  any  agent  of  plain- 
tiff, how  he  had  acquired  said  coupons.  He  stated  that  no  questions 
were  asked  him  on  that  subject;  that  no  necessity  arose  for  his  telling; 
and  that  "for  me  to  have  told  him  [Williamson]  would  have  been  to  ob- 
trude upon  him  something  that  would  not  suggest  itself  to  me,  and  wholly 
unnecessary."  He  represented  to  the  agents  of  the  purchaser  during  the 
pendency  of  the  negotiations  for  their  sale  and  purchase  that  they  were 
valid  and  unpaid  obligations  of  the  Covington  Street-Railway  Company; 
that  they  were  the  coupons  of  the  first  mortgage  bonds  of  the  company, 
and  that  they  were  the  same  kind  of  liens  as  were  the  first  mortgage 
bonds.  When  these  representations  were  made,  on  which  plaintiff  re- 
lied, and  <;lo8ed  the  purchase,  with  the  view  and  for  the  purpose  of  en- 
forcing them  as  liens  on  the  mortgaged  property, — ^which  purpose  was 
known  to  the  defendant, — the  said  Qeet,  as  he  now  states  "really  didn't 
believe  that  they  were  a  first  lien,"  but  were  only  a  valid  indebtedness, 
"good  in  common  with  any  other  floating  debt  of  the  company."  The 
fact  is  established  that  he  withheld  for  the  purchaser  the  information 
on  which  this  belief  as  to  their  not  being  first  liens  was  based,  and 
which  proved  to  be  well  founded  where  the  effort  was  made  to  enforce 
them  as  such;  and  that,  while  suppressing  this  important  fact,  known 
to  himself,  but  not  to  the  buyer,  he  made  affirmative  representations, 
not  merely  as  to  their  validity  as  a  debt  against  the  company,  but  as  to 
their  being  unpaid  coupons,  and  having  the  same  kind  of  lien  as  the  first 
mortgage  bonds.  The  court  finds  that  these  representations  were  made 
and  were  untrue;  that  they  misled  the  purchaser,  and  formed  an  induce- 
ment to  his  purchase;  that  said  (rest  did  not  believe  said  coupons  were 
first  liens,  or  any  liens,  upon  the  mortgaged  premises;  that  he  was  fully 
aware  of  the  fitcts  which  deprived  them  of  their  lien  right  as  against  other 
holders  of  bonds  and  unpaid  coupons;  and  that,  in  the  concealment  of 
these  facts,  and  in  the  making  of  representations  that  they  were  first 
liens,  contrary  to  his  belief,  he  committed  a  fraud  upon  the  purchaser. 
This  fraud  was  not  discovered  by  the  plaintiff  until  the  faU  of  1883,  when 
the  testimony  of  said  Gest  and  others  was  taken  in  the  foreclosure  proceed- 
ing. The  court  farther  finds  that  the  description  of  the  768  coupons  in 
item  second  of  the  contract  as  "  past  due  and  unpaid  coupons  cut  from  the 
first  mortgage  bonds  of  said  company,"  read  in  the  light  of  the  surround- 
ing circumstances,  and  the  object  of  their  purchase,  constituted  a  war- 
ranty that  they  held  the  same  position  towards  the  company  and  the 
mortgaged  property  as  other  outstanding  overdue  coupons  of  said  bonds, 
and  stood  upon  the  same  footing  in  respect  to  the  lien  of  the  mortgage 
made  to  secure  their  payment.  The  plaintiff  understood  the  represen- 
tation as  meaning  that  these  "unpaid  coupons  cut  from  the  first  mort- 
gage bonds"  were  of  the  character  that  entitled  them  to  share  equally 
with  all  others  in  the  security  provided  by  the  mortgage.  The  defendant 
knew,  or  had  every  reason  to  suppose,  that  the  plaintiff  or  its  agents  un- 
derstood the  terms  in  that  sense.  If  this  language  was  of  doubtful  im- 
port, the  court  would  give  to  it  that  construction  and  meaning  which  de- 
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fendant  knew  plaintiff  placed  upon  it,  under  the  well-settled  rule  that, 
where  the  language  of  a  promisor  or  vendor  may  be  understood  in  more 
senses  than  one,  it  is  to  be  intended  in  the  sense  in  which  he  has  reason 
to  suppose  it  was  understood  by  the  other  contracting  party.  Whether 
given  words  are  used  in  an  enlarged  or  a  restricted  sense,  other  things 
being  equal,  that  ccmstruction  should  be  adopted  which  is  most  benefi- 
cial to  the  party  acting  upon  them.  Every  intendment  is  to  be  made 
against  a  construction  of  a  contract  which  would  enable  one  party  to  en- 
trap another,  or  create  a  snare.  White  v.  Hoyt^  73  N,  Y.  505;  Hoffman^ 
V,  Insurance  Cb.,  32  N.  Y.  405;  Potter  v.  Berthdet,  20  Fed.  Rep.  240; 
and  Smdtzer  v.  Whiie,  92  U.  S.  895.  The  court  finds  that  said  768  cou- 
pons  were  not  unpaid  coupons  entitled  to  share  equally  with  other  past 
due  coupons  in  the  mortgage  security;  that,  as  against  other  bonds  and 
coupons  outstanding,  they  constitute  no  lien  upon  the  property  and  fran- 
chises mortgaged;  and  that  they  were,  when  sold  by  defendant,  and  are 
now,  wholly  worthless,  and  of  no  value  as  lien  securities  against  the  Cov- 
ington Street-Railway  Company,  either  to  plaintiff  or  any  one. 

These  facts  are  established  both  by  the  decree  of  said  Kenton  chancery 
.  court  denying  the  right  to  share  in  the  proceeds  of  the  mortgaged  prop- 
erty, on  which  the  court  held  they  were  not  liens,  and  by  the  evidence 
in  the  present  suit. 

1.  As  to  the  foreclosure  proceedings  and  decrees  therein.  The  chan- 
cery court  of  Kenton  county,  Ky.,  had  full  and  complete  jurisdiction  of 
the  subject-matter  of  the  suit,  which  sought  no  personal  decree  against 
said  Gest,  who  was  made  a  party  defendant,  and  duly  notified  of  the 
proceedings,  and  of  the  fact  that  the  court  had,  in  conformity  to  law, 
appointed  an  attorney  to  represent  him  and  his  interests  in  the  mort- 
gaged property.  In  such  foreclosure  suits,  which  are  in  the  nature  of 
proceedings  in  remj  the  priority  of  liens  is  a  proper  matter  to  be  settled 
by  the  court.  Adverse  rights  between  co-defendants  may  be  determined 
in  such  cases  by  the  court,  and  a  party  who  had  an  opportunity  to  as- 
sert his  rights  will  be  bound  by  the  decree.  Corcoran  v.  Qanal  Co.,  94  U. 
S.  741.  Gest,  having  been  made  a  defendant,  had  the  right  to  make 
defense,  file  pleadings,  examine  and  cross-examine  witnesses,  and  appeal 
from  the  judgment  of  the  court  relating  to  and  affecting  his  interests  in 
the  subject-matter.  He  was  actually  examined  as  a  witness  in  the  cause 
in  support  of  the  validity  or  concurrent  lien  of  coupons  he  had  sold  and 
warranted  to  plaintiff  as  first  mortgage  liens,  and  which  he  knew  were 
then  being  contested  and  disputed  by  other  lienholders.  He  was  in  com- 
plete privity  with  the  proce^ings, — was  fully  represented  therein  by  at- 
torney duly  appointed,  and  by  his  assignee,  who  purchased  pendente  Jite, 
and  then  intervened,  set  up  and  asserted  bona  fide  j  so  iar  as  the  record 
discloses,  the  very  rights  and  interests  which  said  Gest  had  claimed  and 
sold.  Under  such  circumstances  Gest  is  not  to  be  regarded  as  a  stranger 
to  the  cause.  Being  made  a  defendant,  being  directly  interested  in  the 
subject-matter  of  the  suit  so  far  as  related  to  the  liens  of  the  coupons  he 
held  at  the  date  of  its  commencement,  and  thereafter  sold  with  warriinty> 
having  full  knowledge  of  its  pendency,  and  knowing  that  the  lien  right 
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t)r  claim  of  bis  vendee  was  disputed,'  it  would  seem  that,  under  the  prin- 
ciple laid  down  in  Robbins  v.  Chicago j  4  Wall.  657,  he  should  be  con- 
cluded by  the  decree  in  that  cause  on  the  the  question  as  to  whether  said 
768  coupons  were  unpaid  or  constituted  valid  liens  ori  the  mortgaged 
property  of  equal  rank  with  other  past  due  and  unpaid  coupons.  The 
principles  announced  in  Pennoyer  v.  Neff'^  95  U.  S.  714,  are  not  in  con- 
flict with  this  conclusion. 

But  aside  from  the  decree  in  that  foreclosure  proceedings,  and  assum- 
ing that  the  action  of  the  court  in  excluding  said  768  coupons  from  par- 
ticipation in  the  mortgaged  property  is  not  conclusive  of  the  question  as 
to  their  not  being  unpaid  or  non-lien  coupons,  the  evidence  in  the  pres- 
ent case  on  that  subject  establishes  the  fact  that  they  were  not  acquired, 
held,  and  owned  by  said  Gest  in  a  way  to  entitle  him  or  those  deriv- 
ing title  from  him  to  claim  or  assert  them  as  valid  and  subsisting  liens 
on  the  mortgaged  property  pf  the  company  as  against  other  holders  of 
first  mortgage  bonds  and  unpaid  coupons  thereof.  The  court  finds  that 
313  of  said  coupons  were  obtained  by  said  Gest  in  the  manner  and  un- 
der the  circumstances  following,  viz. :  In  September,  1870,  C.  S,  Bush- 
nell,  who  owned  a  majority  of  the  Covington  Street-£ailway  Company's 
stock,  and  48  of  its  first  mortgage  bonds,  held  192  unpaid  coupons  be- 
longing to  his  own  bonds,  and  110  coupons  which  had  been  taken  up  by 
C.  R.  Russell,  the  secretary  and  treasurer  of  the  company,  with  funds 
advanced  by  said  Bushnell.  These  110  coupons  were  not  sold  or  trans- 
ferred by  the  holder,  who  presented  them  at  the  company's  office  for 
payment,  and  received  the  money  on  them  from  its  said  treasurer  with- 
out any  knowledge  or  information,  so  far  as  the  record  shows,  and  as 
most  of  them  swore,  that  said  Russell  was  assuming  to  take  them  up  for 
said  Bushnell.  Aside  from  his  own  192  coupons  there  were  then  out- 
standing for  the  years  1869  and  1870  only  11  coupons,  which  matured 
July  1,  1870,  held  by  C.  H.  KeUogg.  The  company  at  this  time  was 
indebted  to  M.  M.  Benton  in  the  sum  of  $150,  and  to  A.  L.  Greer 
$1,389.36,  being  a  balance  on  lot  purchased  of  him,  and  which  he  was 
then  seeking  to  enforce  by  said  suit  in  the  circuit  court  of  Kenton  county, 
Ky.  In  this  condition  of  affairs  said  Bushnell  and  the  defendant  entered 
into  an  arrangement  by  which  it  was  agreed. that  Gest  should  purchase 
Bushnell's  stock,  (about  1,677  shares  out  of  a  total  of  2,500,)  provided 
it  could  be  so  arranged  that  said  Gest  should  have  the  entire  and  abso- 
lute control  of  the  company,  and  the  benefit  of  such  paper  as  Bushnell 
could  obtain  from  the  company  with  which  to  take  up  its  debts  then 
outstanding.  Bushnell  thereupon  proposed  to  the  company,  which  he 
really  controlled,  that  he  would  provide  for  its  outstanding  liabilities, 
if  the  company  execute  and  deliver  to  him  its  three  negotiable  promis- 
sory notes  for  $5,000,  each,  payable  in  two,  three,  and  four  years,  re- 
spectively, and  would  appoint  Erasmus  Gest  its  superintendent,  treas- 
urer, and  general  managing  agent.  The  company  accepted  this  propo- 
sition October  3,  1870,  and  on  the  same  »day,  by  formal  resolutions  of 
its  board  of  directors,  appointed  said  Gest  its  superintendent,  treasurer, 
general  managing  agent,  and  defined  his  duties  as  follows: 
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''Said  E.  Gest  is  to  have  entire  control  of  the  receipts  and  disbursementB  of 
the  moneys  of  the  company,  as  well  as  general  management  of  the  road,  and 
while  so  acting  It  shall  be  his  duty  to  talce  proper  care  of  all  the  property  placed 
under  his  care  and  in  his  control ;  from  time  to  time  to  employ  suitable  and  ca« 
pable  persons  to  discharge  all  the  duties  necessary  for  the  aforesaid  case  and 
the  economical  operating  of  the  railroad  of  said  company.  He  shall  keep  ac- 
curate accounts  of  all  moneys  by  him  or  those  under  him  and  of  all  the  mon- 
eys expended  by  him  on  account  of  the  operating  of  said  road,  and  make  full 
report  thereof  in  writing  to  the  board  of  directors  of  said  company  as  often  as 
once  every  four  months.  And  he  shall  hold  any  net  surplus,  after  discharge 
ing  liabilities,  including  coupon  interest  as  it  falls  due,  subject  to  the  order 
of  the  board.  Said  notes  (for  $5,000  each)  to  be  delivered  upon  the  delivery 
of  said  Bushnell  to  this  company  an  agreement  to  take  up  and  hold  the  cou- 
pons and  floating  debt  as  collatei*al  to  said  notes,  and  he  shall  surrender  the 
evidences  of  the  payment  of  the  floating  debt  as  fast  as  the  said  notes  shall  be 
paid  off,  and  shall  deliver  coupons  in  proportion  as  fast  as  paid  off.  The  agree- 
ment of  the  said  Bushnell  shall  specify  the  debts  assumed  to  be  paid  and  the 
amount  of  each  debt." 

The  company  executed  its  three  notes  for  $5,000  each  at  two,  three, 
and  four  years,  bearing  7  per  cent,  interest,  payable  to  its  own  order, 
which  were  properly  indorsed  and  delivered  to  said  Bushnell,  who  con- 
temporaneously therewith,  executed  and  delivered  to  the  company  his 
written  agreement  and  undertaking,  as  follows: 

"Know  all  men  by  these  presents,  that  on  this  3d  day  of  October,  A.  D. 
1870,  the  CJovington  Street-Railway  Company  has  executed  three  (3)  notes  of 
Ave  thousand  dollars  ($5,000)  each,  payable  to  its  own  order,  and  indorsed  by 
said  company,  and  due  respectively  in  two,  three,  and  four  (2, 8,  and  4)  years 
from  this  date,  bearing  seven  (7)  per  cent,  per  annum  interest,  payable  semi- 
annually at  the  Bank  of  America  in  Kew  York  city,  and  delivered  the  same 
to  C.  S.  Bushnell,  of  New  Haven,  in  the  state  of  Connecticut,  in  pursuance 
of  a  proposition  to  the  said  railway  company  by  said  C.  S.  Bushnell,  and  ac- 
cepted by  said  company  at  a  meeting  of  its  board  of  directors  this  day  held, 
whereby  said  Bushnell  proposes  to  take  up  and  hold  for  redemption  fifteen 
thousand  dollars  ($15,000)  of  the  present  indebtedness  of  said  railway  com- 
pany, to  be  surrendered  to  said  company  from  time  to  time  as  said  notes  are 
paid  off. 

"In  pursuance  of  said  agreement,  and  in  consideration  of  the  execution 
and  delivery  to  him  of  said  three  (3)  notes,  said  C.  S.  Bushnell  now  hereby 
agrees  and  binds  himself  with  and  to  said  street-railway  company  at  once  to 
pay  off  and  take  up  the  following  debts  of  said  railway  company  to-wit:  65 
coupons  due  January  1,  1869;  100  coupons  due  July  1,  1869;  48  coupons  dtie 
January  1, 1870;  100  coupons  due  July  1, 1870;  318  coupons  in  all  of  $35 
each,  and  the  interest  now  due  on  said  coupons  since  their  maturity;  and  also 
a  debt  now  sued  upon  in  the  Kenton  circuit  court  of  Covington,  Ky.,  by  A* 
L.  Greer,  amounting  to  the  sum  of  $1,389.36,  and  also  to  Mr.  M.  M.  Benton 
the  sum  of  $150, — in  all  amounting,  by  calculation,  this  day  to  the  sum  of 
fifteen  thousand  dollars  ($15,000.)  Said  Bushnell  is  to  be  allowed  to  hold 
said  coupons  or  portions  of  them  as  hereinafter  set  out  as  collateral  security 
for  the  payment  of  said  notes,  but  said  coupons  are  to  be  surrendered  as  fol* 
lows:  Said  Bushnell  binds  himself  to  surrender  to  said  company,  upon  pay* 
nient  of  the  first  notes  aforesai(jl,  evidence  of  the  payment  of  the  said  debts 
and  coupons  amounting  to  the  sum  of  five  thousand  dollars,  ($5,000,)  and 
upon  the  payment  of  the  second  note,  others  uf  the  said  coupons  amounting 
to  the  sum  of  $5,000,  and  upon  the  payment  of  the  third  note,  the  entire  bal- 
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ance  of  said,  coupons*  In  all  said  debt  and  coupons  amounting  as  of  this  date 
to  the  sum  of  fifteen  thousand  dollars  ($15,000.) 

'*In  witness  whereof,  I,  the  said  0.  S.  Bushnell.  have  hereunto  set  my  hand 
and  seal  this  3d  day  of  October,  A.  D.  1870." 

When  said  contract  was  executed,  and  the  notes  delivered,  which  ap- 
pears to  have  been  done  on  October  3,  1870,  the  following  entry  was 
made  on  the  company  journal: 

"Sundries  to  bills  payable,  $15,000;  real-estate  account,  $1,389.36;  expense 
account,  $150;  past  due  coupons  account,  $13,460.64.  Gave  G.  8.  Busbnell 
three  notes  at  2,  8,  and  4  years  from  October  3,  1870,  payable  to  the  com- 
pany's order,  and  indorsed  in  blank  by  the  president  and  Secretary,  for  $5,000; 
the  notes  drawing  interest  at  7  per  cent,  per  annum,  payable  semi-annually 
at  the  Bank  of  America,  Kew  York;  proceeds  to  be  applied  as  above." 

In  pursuance  of  their  previous  understanding  and  agreement,  the  notes 
of  $5,000  each  so  issued  by  the  company  and  delivered  to  Bushnell, 
were  then  indorsed  by  said  Gest  individually,  and  used  in  raising  the 
$15,000,  which  formed  the  consideration  he  was  to  pay  Bushnell  for 
his  stock  and  interest  in  the  company.  On  the  14th  of  October,  1870, 
said  Bushnell,  through  C.  R.  Russell,  the  late  secretary  and  treasurer  of 
the  company,  turned  over  to  said  Gest  254  of  the  aforesaid  coupons, 
gave  a  due  bill  for  the  48  coupons  of  January  1,  1869,  which  were  then 
in  the  east,  and  also  gaye  him  $385  in  money  or  check  to  take  up  the 
11  Kellogg  coupons  of  July  1,  1870,  making  the  313  coupons  which  by 
the  contract  Bushnell  was  to  take  up  and  pay  off.  The  11  coupons  of 
July  1,  1870,  were  paid  said  Kellogg  by  the  proper  oflScers  of  the  com- 
pany, and  regularly  entered  upon  the  books  of  the  company  as  paid  by 
it.  These  11  coupons  were  never  sold  or  assigned  by  Kellogg,  nor  were 
they  ever  purchased  either  by  Bushnell  or  Gest.  These  313  coupons  for 
the  years  1869  and  1870  were  not  sold  by  Bushnell  to  E.  Gest,  but  were 
turned  over  to  him  under  this  agreement,  as  the  party  who  was  to  take 
up  said  three  notes  for  $5,000  as  they  matured.  Gest  was  fully  in- 
formed of  the  contract  between  the  company  and  said  Bushnell,  under 
and  by  the  terms  of  which  the  proceeds  of  the  notes  were  to  be  applied 
in  taking  up  and  paying  off  the  company's  outstanding  liabilities,  includ- 
ing said  313  coupons.  These  notes  were  subsequently,  at  their  respect- 
ive maturity,  taken  up  by  said  Gest.  The  interest  thereon  was  paid  by 
the  company;  and,  after  being  taken  up  by  said  Gest,  he  collected  from 
the  company  interest  thereon  at  the  rate  of  8,  9,  and  10  per  cent,  semi- 
annually until  October  31,  1876,  when  an  agreement  between  said  Gest 
and  the  company  was  made,  as  follows: 

'*In  the  matter  of  the  indebtedness  of  the  company  to  0.  S.  Bushnell  m  the 
sum  of  $15,000  evidenced  by  three  promissory  notes  of  $5,000  each,  dated  Oc- 
tober 8,  1870,  and  payable  in  one,  two,  and  three  years  from  their  dates  re- 
spectively, it  was  agreed  that  the  holder  of  said  notes  should  surrender  them 
up  to  the  company  for  cancellation,  in  consideration  of  the  payment  to  him 
by  the  company  of  the  sum  of  twenty-five  hundred  and  five  dollars  and  sixty- 
four  cents  in  cash,  being  the  difference  between  the  value  of  the  said  notes 
and  the  securities  heretofoi'e  held  by  him  as  collaterals  for  the  payment  of 
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said  notes,  (said  notes  intended  to  cover  the  floating  debt  of  the  <»mpan7  at 
that  time;)  said  securities  being  813  coupons  of  the  company's  bonds  of  835 
each,  amounting  to  ten  thousand  nine  hundred  and  fifty-five  dollars,  ($10,- 
955;)  also  a  note  made  to  A.  L.  Greer,  secured  by  mortgage  on  the  stable  lot 
for  thirt-een  hundred  and  eighty-nine  36-100  dollars;  and  the  Benton  claim 
against  the  company  of  one  hundred  and  fifty  dollars,  paid  by  the  company. 
Said  coupons  and  mortgage  claimed  to  be  held  by  him  absolutely  from  this 
date,  and  not  collaterally  as  heretofore.  The  interest  on  these  818  coupons 
paid  to  this  date. "  , 

The  said  notes  were  thereupon  surrendered  by  said  Gest  to  the  com- 
pany, and  the  313  coupons  were  thereafter  claimed  by  him  as  his  abso- 
lute property.  While  said  notes  were  outstanding,  and  before  their 
maturity,  it  is  clear  that  the  313  coupons  in  the  hands  of  said  Gest, 
and  obtained  under  the  circumstances  stated,  constituted  no  liability 
against  the  company,  much  less  a  lien  on  the  mortgaged  property  as 
against  other  holders  of  its  first  mortgage  bonds  or  coupons  thereof. 
Bushnell  had  realized  money  on  the  notes,  nor  is  it  at  all  material  that 
the  money  thus  realized  formed  to  some  extent  or  entirety  the  consider- 
ation for  the  sale  of  his  stock,  as  between  him  and  said  Gest;  and  this 
money  in  his  hands  was  appli(!able  to  the  payment  of  said  318  coupons 
which  he  undertook  to  pay  off  with  the  proceeds  thereof.  With  the  re- 
ceipt of  that  money  said  coupons,  as  between  him  and  the  company, 
were  paid.  The  coupons  were  not  turned  over  to  the  party  or  parties 
who  purchased  or  discounted  and  held  the  notes  before  maturity,  but  they 
were  delivered  up  to  E.  Gest,  who  was  then  the  sole  managing  and  finan- 
cial agent  of  the  company,  and  the  proper  officer  to  receive  and  cancel 
the  same  as  no  longer  subsisting  liabilities  of  the  company.  When  there- 
fore, on  October  31,  1876,  he  made  the  arrangement  with  the  company 
to  surrender  the  notes  and  hold  the  coupons  absolutely,  they  constituted 
nothing  more  than  newly-issued  evidences  of  debt.  Other  holders  of 
first  mortgage  bonds  and  outstanding  coupons  due  or  to  become  due  could 
not  be  affected  by  the  substitution,  nor  could  said  coupons  be  reinvested 
with  the  lien,  which  had  once  ceased,  even  for  a  moment,  to  exist.  If 
the  company  had  placed  in  BushnelPs  hands  $15,000  in  cash,  to  apply 
as  he  contracted  to  apply  the  proceeds  of  the  company's  negotiable  notes, 
and  the  transaction  had  been  conducted  precisely  as  it  was,  there  could 
be  no  doubt  that  when  the  coupons  to  be  taken  up  with  such  funds  came, 
into  his  hands  or  the  hands  of  Gest,  they  should  eo  instante  be  regarded 
as  paid.  The  giving  of  negotiable  paper  on  which  to  raise  such  funds — 
which  paper  is  used  by  Bushnell  without  incurring  any  personal  liability 
therefor  or  thereon — ^in  no  way  changes  the  principle,  or  distinguishes 
the  case  from  that  of  placing  actual  money  in  his  hands.  The  court  ac- 
cordingly finds  as  a  fact  established  by  the  evidence  that  said  313  cou- 
pons were  not  unpaid  coupons  of  the  first  mortgage  bonds  of  said  com- 
pany; that  they  constituted  no  lien  upon  its  property  and  franchises 
mortgaged  to  secure  said  bonds  and  interest,  especiaUy  against  other 
holders  of  bonds  and  unpaid  coupons;  and  that  in  their  sale  by  defend- 
ant to  plaintiff  they  were  not  only  warranted  to  be  unpaid  and  subsisting 
liens,  but  were  so  represented  to  plaintiff's  agents  during  the  n^otiations 
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for  their  purchase^  contrary  to  defendant's  actual  belief  under  a  knowl- 
edge of  the  facts  which  fully  justified  his  opinion,  and  which  were  not 
disclosed.  • 

The  remaining  455  coupons,  included  in  the  768  sold  to  plaintiff  un- 
der the  contract  of  February  17,  1882,  are  fully  identified  by  the  agree- 
ment of  parties,  (pages  27  and  28  of  the  record,)  showing  their  respective 
numbers,  the  particular  bonds  from  which  they  were  cut,  and  the  several 
dates  at  which  they  matured.  They  were  obtained  by  said  Gest  under 
the  following  circumstances,  viz. :  After  acquiring  a  majority  of  the  com- 
pany stock,  Gtest  selected  his  own  directory,  which  consisted  mainly  of 
his  brother,  his  nephew,  and  his  clerks;  took  practically  the  exclusive 
control  of  the  company,  and  exercised  absolute  authority  over  its  business 
and  finances.  During  his  connection  with  the  company  as  superintendent 
and  sole  managing  and  financial  agent, — extending  from  October,  1870, 
to  February  17,  1882,  inclusive, — earnings  of  the  road  to  the  amount 
of  $682,996.91  were  received  by  him.  These  moneys  were  in  no  instance 
and  at  no  time  deposited  to  the  credit  of  the  company,  or  to  the  credit 
of  said  Gest  as  agent  or  treasurer  of  the  company,  but  were  treated  as 
his  own  funds;  were  deposited  to  his  individual  credit  just  as  other  pri- 
vate funds;  and  when  needed  to  meet  the  bills  and  debts  of  the  company 
were  drawn  and  paid  out  on  his  individual  checks.  Coupons  and  cur- 
rent bills  for  supplies  furnished  the  company  were  paid  in  the  same 
manner  by  his  individual  checks  on  the  deposits  in  bank  there  made, 
which  included  both  his  individual  funds  and  those  derived  from  the 
receipts  and  earnings  of  the  company.  The  earnings  of  the  company 
were  received,  used,  and  appropriated  by  said  Gest  as  being  entirely  his 
own,  and  were  checked  out  and  applied  by  him  as  he  deemed  proper. 
He  took  charge  of  the  receipts  and  earnings  of  the  company,  blended  them 
with  his  private  funds,  kept  them  in  the  hands  of  his  private  clerks,  and 
on  deposit  in  bank  as  his  individual  and  absolute  moneys,  and  dealt 
with  them  as  such.  The  coupons  maturing  from  and  after  July  1, 1870, 
to  July,  1874,  inclusive,  were  taken  up,  sometimes  with  cash  paid  there- 
for by  Gest's  clerk  into  whose  hands  the  company's  daily  earnings  first 
came,  and  in  some  instances  by  the  individual  checks  of  said  Gest. 
These  coupons  were  surrendered  to  the  company  and  canceled,  and  are 
not  in  controversy  in  this  case.  These  coupons  were  presented  arid  paid 
at  the  company's  oflSce  in  Cincinnati.  Certain  coupons  were  presented 
for  payment  in  1871  at  the  Bank  of  America  in  New  York,  and  protested 
for  non-payment,  no  funds  being  then  or  afterwards  placed  there  to  meet 
said  coupons;  and  thereafter  said  Gest,  as  the  officer  of  the  company, 
charged  with  the  duty  of  applying  the  company's  receipts  to  the  payment 
of  its  liabilities,  including  past  due  coupons,  gave  notice  to  holders  of 
bonds  to  present  their  coupons  for  payment  after  maturing  at  the  com-, 
pany's  office  in  Cincinnati,  and  in  pursuance  of  this  direction  they  were 
duly  presented  there.  In  1873  several  holders  of  coupons^-BuUock, 
Lewis,  Cook,  Sherlock,  and  Kellogg — ^refused  to  transfer  their  coupons,  or 
to  receive  the  money  therefor  and  surrender  them,  except  upon  the  con- 
dition that  they  were  canceled  on  the  company's  books.  On  March  13 
v.34F.no,8— 41 


Digitized  by 


Google 


642  FEDERAL  BEPOBTEB. 

1873,  Kellogg  wrote  from  New  York  to  J.  J,  Gest,  the  agent,  and  brother 
of  E.  Gest,  and  secretary  of  the  company,  as  follows: 

"Dr.  Sir:  Yours  of  the  6th  inst.,  after  detention  in  Covington, — then  in 
Madison, — at  length  reached  me  here  this  morning.  In  response  I  can  only 
say  that  myself  together  with  other  Cincinnati  bondholders  have  placed  our 
coupons  inthe  hands  of  Jno.  B.  Sage,  Esq.,  for  settlement  or  collection,  which 
step  was  taken  with  a  view  to  cancel,  instead  of  transferring,  the  coapons. 
I  refer  you  to  Mr.  Sage,  with  whom  you  can  no  doubt  make  satisfactory  ar^ 
rangements.  Hereafter  I  can  regularly  send  you  coupons  through  bank,  and 
hope  that  our  future  business  relations  may  be  mutually  pleasant. 

[Signed]  *' Charles  H.  SIsLLoeo.** 

The  coupons  were  accordingly  taken  up,  canceled,  and  handed  over 
to  he  company  by  said  Gest  or  his  clerk.  Fuller.  These  coupons, 
maturing  after  July,  1870,  and  before  January  1,  1875,  Gest  claims  to 
have  purchased  from  the  holders  thereof,  and  to  have  been  by  him  sur- 
rendered to  the  company  from  time  to  time,  as  it  was  in  funds  to  take 
them  up.  This  claim  is  not  supported  by  the  evidence,  nor  by  the  con- 
temporaneous entries  upon  the  books  of  the  company,  or  the  annual  re- 
ports of  said  Gest.  On  the  contrary,  the  fact  is  fully  established  that 
they  were  never  sold  to  him,  but  were,  in  the  first  instance,  paid  directly 
to  the  holders  thereof,  who  surrendered  them  to  the  company.  Between 
January  1, 1875,  and  February  17, 1882,  past  due  coupons  to  the  num- 
ber of  455  were  presented  for  payment  at  the  company's  office  in  Cincin- 
nati, and  were  taken  up  by  said  Gest  or  his  clerks  in  some  instances  with 
cash  and  in  others  with  his  individual  checks  on  banks  in  which  he  had 
made  the  commingled  deposit  of  his  own  and  the  company's  funds,  in 
the  same  way  that  the  coupons  maturing  before  January  1,  1875,  had 
been  paid  and  taken  up.  The  evidence  establishes  the  fact  that  these 
455  coupons  were  in  no  instance  sold  or  transferred  by  the  several  hold- 
ers thereof  to  said  Gest,  nor  were  they  aware  that  he  was  buying  or 
claiming  to  be  the  purchaser  of  them.  The  holders  in  every  instance 
presented  them  for  payment,  and  when  they  received  the  money  on  and 
for  them,  supposed  they  were  paid  and  taken  up  by  the  company. 
They  neither  knew  or  had  reason  to  know  or  believe  that  said  Gest  was 
taking  up  and  holding  said  coupons  on  or  for  his  individual  account.  Gest 
never  so  informed  them ,  and  there  was  nothing  brought  to  their  notice  dur- 
ing the  period  of  said  transaction  from  which  they  should  reasonably  have 
inferred  that  the  coupons  were  being  bought  by  Gest  rather  than  paid  by 
the  company.  The  funds  used  in  taking  up  these  455  coupons,  whether 
by  cash  or  by  Gest's  private  check,  consisted  of  the  improperly  blended  and 
commingled  moneys  of  the  company  and  of  said  Gest.  The  state  of  his 
account  with  the  company  at  the  several  and  respective  dates  on  which 
Baid  coupons  were  taken  up  as  aforesaid  is  not  disclosed,  and  there  is 
nothing  to  show  that  there  were  not  at  said  respective  dates  funds  of  the 
company  in  his  hands  properly  applicable  to  the  payment  of  said  cou« 
pons.  These  coupons  were  cut  chiefly  from  bonds  held  by  certain  par- 
ties in  New  Haven,  Conn.,  called  in  the  record  the  "New  Haven  Hold- 
ers," to  whom  Bushnell  had  transferred  his  48  bonds  in  the  latter  part 
of  1870,  and  by  Bullock,  Cook^  Lewis,  Sherlock,  and  Garrick,and  Charles 
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H.  Kellogg,  331  of  said  455  coupons  being  cut  from  fhe  bonds  of  said 
KeHogg.  The  proof  dearly  establishes  that  Kellogg  never  sold  or  in- 
tended to  sell  or  transfer  said  coupons  to  said  Gest,  as  claimed  by  the 
latter,  and  such  is  the  established  fact  in  reference  to  the  other  holders. 
Said  holders,  nor  either  or  any  of  them,  were  ever  informed  that  Gest 
was  claiming  or  asserting  the  right  to  take  them  up  for  his  private  bene* 
fit  and  account.  There  were  no  circumstances  connected  with  their  pay- 
ment calculated  to  give  the  holders  any  notice  of  such  fact,  or  that  Gest 
was  acting  in  the  premises  otherwise  than  as  the  financial  agent  of  the 
company,  whose  duty  it  was  to  take  up  said  coupons  for  and  on  account 
of  the  company.  The  holders  wore  postponed  from  time  to  time  in  ob- 
taining payment  by  the  statement  of  Gest  and  his  clerks  that  they  must 
wait  till  the  company  earned  the  money  with  which  to  pay  their  cou- 
pons, and  in  most  instances  they  were  paid  off  in  installments,  or,  as  ex- 
pressed by  one  witness,  in  "driblets."  TTiese  coupons  were  not  canceled, 
but  were  held  by  said  Gest  till  sold  and  transferred  under  said  contract 
of  February  17, 1882.  In  view  of  Gest's  relatipn  to  the  company;  of 
his  duty  as  its  financial  agent,  to  receive  and  apply  its  earnings  to  the 
payment  of  its  debts,  including  coupons  as  they  matured;  of  the  fact 
that  said  earnings  were  not  only  received  by  him,  but  were  mingled, 
blended,  and  confused  with  his  private  funds;  and  of  his  failure  to  show 
how  his  accounts  stood  with  the  company  at  the  several  dates  when  said 
coupons  were  taken  up, — there  is  no  presumption  of  ownership  arising 
from  his  retention  or  holding  possession  of  said  coupons.  If,  however, 
such  an  inference  could  properly  be  made,  the  court  finds  as  a  fact  clearly 
established  by  the  evidence  that  said  Gest  did  not  become  the  owner  of 
said  455  coupons  by  purchase,  transfer,  or  assignment  from  the  holders 
thereof,  either  before  or  after  the  maturity  of  the  same,  and  that  in  his 
hands  said  coupons,  if  not  actually  paid  with  the  funds  of  the  company, 
constituted  nothing  more  than  vouchers  for  sums  paid  out  by  him  for  or 
on  behalf  of  the  company.  The  court  further  finds  that,  pending  the 
negotiations  for  their  sale  and  purchase,  the  said  Gest  made  the  fraudu- 
lent representations  in  regard  to  them  already  noticed,  and  by  the  con- 
tract under  which  they  were  transferred  to  plaintiff  warranted  them  to 
be  unpaid  coupons  belonging  to  himself,  and  entitled  equally  with  all 
other  outstanding  coupons  and  first  mortgage  bonds  to  a  first  lien  on  the 
mortgage  security,  as  above  explained.  The'court  accordingly  finds  that 
these  455  coupons  were  not  unpaid  in  the  way  warranted  or  untruthfully 
represented  by  said  Gest,  and  that  as  to  them  as  well  as  the  313  coupons 
already  referred  to,  there  has  been  a  breach  of  warranty,  and  such  fraud- 
ulent representations  as  entitles  the  plaintiff  to  recover  on  both  of  said 
grounds. 

After  negotiations  had  been  commenced  for  the  purchase  of  his  inter- 
ests in  the  company,  said  Gest,  on  the  18th  June,  1881,  procured  the 
passage  by  the  board  of  the  following  resolutions : 

^Whereas,  the  board  of  directors  of  this  company,  by  a  resolution  passed 
on  the  8d  day  of  October,  1870,  appointed  Erasmus  Gest,  Esq.,  general  super- 
intendent of  all  its  affairs,  with  power  to  collect  and  disburse  n^neys,  pay 
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debts',  Rud  attend  generally  to  the  management  and'oonttol  of  the  company's 
business;  and,  whereas,  the  said  Gest  has  continaed  to  act  as  such  general  su- 
perintendent from  that  time  to  the  present,  and  is  still  so  acting,  and  has,  at 
the  instance  and  request  of  this  company,  and  in  order  to  protect  its  credit 
and  to  save  its  property,  paid  out  of  his  own  means  large  sums  of  money  to 
defray  expenses  incidental  to  the  operating  of  its  railway,  and  has  at  various 
times  purchased  and  paid  for,  and  now  holds,  coupons  or  interest  warrants 
and  otner  obligations  and  liabilities  of  the  company  to  a  large  amount;  and« 
whereas,  all  of  said  payments  and  purchases  were  made  by  said  Gest  with  the 
understanding  tliat  he  should  be  with  respect  to  the  same  entitled  to  all  the 
rights  and  remedies  belonging  to  the  original  holdera  of  said  debts,  obli- 
gations, and  liabilities:  Now,  therefore,  resolved,  that  the  said  Erasmus  Gest 
be  and  is  hereby  substituted  for  and  in  the  place  of  the  original  holders  and 
owners  of  all  the  debts,  coupons,  obligations,  and  liabilities  heretofore  paid 
and  purchased  by  him  as  aforesaid,  and  he  shall  be  entitled  to  have  and  to  en- 
force for  the  collection  of  the  same  all  the  liens  and  other  securities  held  by 
such  original  holders  or  owners;  and  in  case  he  shall  hereafter  pay  off  or  pur- 
chase any  other  debt,  obligation,  or  liability  of  this  company,  he  shall,  as  U> 
such  debts,  obligation,  or  liabilities  be  substituted  for  the  original  holders 
thereof,  and  be  entitled  to  the  benefit  of  all  liens  and  remedies  belonging  to 
them,  it  being  the  intention  hereby  to  execute  the  agreement  and  understand- 
ing heretofore  existing  between  said  (Jest  and  this  company,  and  to  continue 
the  same  in  full  force  so  long  as  he  shall  make  payments  and  purchases  as 
aforesaid. 

"Ko  other  business,  upon  motion  adjourned. 

**  J.  Hbnbt  Gkst,  President. 

**Jos.  J.  Gest,  Secretary." 

— Which  is  relied  on  by  defendant  as  establishing  his  ownership  of  said 
(Coupons*  But  the  resolutions,  passed  after  most  of  said  coupons  were 
actually  taken  up,  cannot  have  that  efifect,  for  its  recital,  so  far  as  they 
relate  to  his  purchase  of  said  coupons  are  not  true  in  point  of  fact,  and 
are  not  entitled  to  any  more  weight  than  bis  own  statement.  It  was 
passed  at  his  instance  and  to  serve  his  purpose.  It  neither  changes  nor 
controls  the  actual  facts  As  herein  found  by  the  court. 

In  the  latter  part  of  October,  1881,  Amos  Shinkle,  trustee  as  afore- 
said, recovered  in  the  chancery  court  of  Kenton  county,  Ky.,  two  judg- 
ments against  the  Covington  Street-Railway  Company,  for  $1,282.12, 
and  the  other  for  $4,703.35,  cm  past  due  coupons  for  the  use  and  benefit 
of  0-  W.  West,  the  holder  of  the  coupons  involved  in  the  suit.  These 
two  judgments  were  paid  in  November,  1881,  by  William  Ernst,  the 
company's  surety  on  the  appeal  or  mpenedeas  bonds  given  in  the  prog- 
reds  of  the  cause.  Said  Ernst  became  surety  at  the  instance  and  re- 
quest of  said  Gest,  who  furnished  or  refunded  to  Ernst  the  amounts  paid 
by  him  in  datidfaction  of  said  judgments.  At  the  time  of  tendering  pay^ 
ment  of  said  judgments,  said  Ernst  moved  the  court  to  subrogate  him  to 
the  rights  of  the  complainants  therein  against  the  company.  This  was 
opposed  by  complainants,  and  was  denied  by  the  court.  These  judg- 
ments were  thereupon  paid,  and  Ernst,  having  been  refunded  the  sums 
^dv^a^oed  hy  bim,  soon  thereafter  assigned  and  transferred  to  said  Gest 
<<all  right,'  title,  and  benefit  in  and  to  the  payment"  so  made  by  him. 
The  city  of  Covington  i&the  fall  of  1881  also  obtained  a  judgment  against 
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the  company,  on  which  said  Qest  foi"  tod  on  behalf  of  the  contpany  mkide 
a  partial  payment  of  $1 ,029.63.  These  three  judgments  were  transferred 
to  plaintiff  under  the  contract  of  February,  1882.  That  contract  con* 
tained  ho  warranty  on  the  part  of  said  Grest  as  to  said  judgments,,  nor 
does  the  evidence  establish  any  misrepresentation  on  his  part  in  r^ard 
to  them.  He  assigned  and  transferred  what  he  undertook  to  sell.  The 
written  transfer  which  he  made,  and  which  plaintiff  accepted  without 
objections,  recited  the  &cts  as  to  said  judgment  fully  and  correctly^ 
Plaintiff  is  not,  therefore,  entitled  to  any  recovery  in  report  to  said  judg? 
ments. 

On  the  foregoing  facts  the  court  is  of  the  opinion  that  this  case  is  clearly 
distinguishable  from,  and  is  not  controlled  by,  the  decision  of  the  su- 
preme court  in  the  case  of  Ketchum  v.  DimcaUj  96  U.  S.  671;  that  it  falls 
rather  within  the  principle  laid  down  and  applied  in  the  cases  of  Com. 
V.  CanoL  Co.,  32  Md.  501;  Haven  v.  Depot  Co.,  109  Mass.  88;  Trutt  Co. 
V.  BaUway  Go.^  63  N.  Y.  811.  It  may  be  that,  upon  an  adjustment  of 
the  accounts  between  said  Gest  and  the  company,  (the  Covington  Street^ 
Railway  Company,)  said  768  coupons  would  hot  be  treated  as  extin- 
guished in  law  and  in  fact  as  between  them.  They  might  possibly  be 
regarded  as  between  him  and  said  company  as  vouchers  or  evidences  of 
amounts  advanced  or  paid  out  for  on  behalf  of  the  company.  But  as 
against  other  valid  and  subsisting  lien  claimants,  such  as  the  first  mort- 
gage bonds  and  unpaid  coupons,  they  clearly  had  no  concurrent  equity 
or  right  to  share  in  the  mortgaged  property  or  its  proceeds* 

The  conclusion  of  the  court  is  that  plaintiff  is  entitled  to  a  recovery 
against  the  defendant  in  respect  to  the  768  coupons,  both  upon  the  breach 
of  warranty  and  for  the  fraudulent  representations  and  suppression  of  the 
truth,  by  means  of  which  plaintiff  was  induced  to  make  the  purchase, 
was  deceived  and  misled,  to  its  injury.  There  being  no  evidence  tis  to 
the  market  value  of  the  coupons  at  the  date  of  sale,  the  price  paid  by  the 
purchaser  will  be  considered  the  market  value  in  estimating  the  damages 
under  the  breach  of  warranty,  as  held  by  the  supreme  court  in  the  case 
of  Sineltzer  v.  WkUe,  92  U*  S.  395,  and  cases  there  cited.  These  coupons 
were  tendered  back  to  the  attorneys  of  the  defendant  on  the  16th  July, 
1886,  who  declined  to  accept  them,  and  thereafter  plaintiff  brought  them 
into  court  to  be  surrendered  aod  delivered  up  to  the  defendant  as  th^ 
,court  might  order  and  direct.  The  measure  of  damages  in  the  cause  of 
action  based  upon  the  fraudulent  misrepresentation  and  concealment  of 
material  facts  on  the  part  of  defendant,  will,  under  the  circumstances  of 
the  case,  be  the  price  for  the  coupQUs  Qnd  interest  on  said  sum. . 

The  plea  of  the  statute  of  limitations  to  the  amended  petition  setting 
up  this  second  ground  oif  recovery  is  not  well  taken,  as  said  amended  pe- 
tition was  filed  within  four  years  after  the  fraud  was  discovered  by  the 
plaintiff.        '  '     ' 

The  court  finds  and  adjudges  that  the  defendant  is  entitled  to  the  sel- 
off  claimed  in  his  answer,  viz.,  $1,067.20,  with  interest  thereon  from 
June  16, 1883;  $150,  with  interest  sincd  March  1, 1884;  and  $150,  With 
interest  since  September  1, 1884;  the  two  last  amounts  beir.g  for  coupons 
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of  bonds  issued  by  plaintiff  and  which  the  defendant  will  be  required  to 
deliver  up  to  the  clerk  of  this  court  for  cancellation.  Judgment  will  be 
rendered,  and  is  hereby  directed,  in  favor  of  the  plaintiff  against  the  de- 
fendant for  the  sum  of  $35,039,  being  the  amount  paid  for  said  768  cou- 
pons, with  interest  thereon  at  the  rate  of  6  per  cent,  per  annum  from 
July  1,  1882,  which  is  about  the  average  date  of  payment.  The  set- 
offs allowed  defendant  will  be  credited  on,  and  be  deducted  from,  the 
amount  of  this  judgment,  and  the  plaintiff  will  have  execution  against 
the  defendant  for  the  balance  with  costs  of  suit. 

To  each  and  all  of  said  findings  and  conclusions  of  law  the  defendant 
excepts. 


FOTHERINGHAM  V.  AdAMS   SxPRESS  Co.  ^  oZ. 
(OvrcuU  Court,  E.  D,  Missouri.  E.  D.    April  12,  1888.) 

1.  OoxmTS— Fbdbral— PoiiLOWiNO  State  Laws. 

The  provisionB  of  1-  Rev.  St.  Mo.  1879.  §§  1791. 1793. 1794.  providing  that 
members  of  the  grand  Jury  may  be  compelled  to  disclose  the  names  of  wit- 
nesses who  have  appeared  before  it,  and  tne  evidence  heard  in  the  grand  jury 
room,  only  (1)  when  it  is  necessary  to  show  whether  the  testimony  of  a  wit- 
ness on  the  trial  of  an  indictment  is  consistent  with  or  different  from  that 
given  before  the  grand  Jury:  and  (2)  when  a  person  is  on  trial  for  perjury 
committed  before  that  body,  establish  much  more  than  a  rule  of  evidence. 
Thev  are  declaratory  of  the  public  policy  of  the  state,  and  as  such- are  binding 
on  the  federal  courts  sitting  in  the  state. 

8.  WiTNKBs—CJoMPETENCT— Grand  Jurors— Malicious  Prosecution. 

Under  1  Rev.  St.  Mo.  1879,  8|  1791.  1793.  1794.  relating  to  grand  juries  and 
their  proceedings,  a  member  of  that  body  can  be  calledf  upon  to  disclose  the 
names  of  witnesses  who  have  appeared  before  it.  and  the  evidence  heard  in 
the  grand  jury  room,  only  (1)  when  it  is  necessary  to  show  whether  the  testi- 
mony of  a  witness  on  the  trial  of  an  indictment  is  consistent  with  or  different 
from  that  given  before  the  grand  jury;  and  (2)  when  a  person  is  on  trial  for 
perjury  committed  by  him  before  that  body.  Held,  that  the  plaintiff,  in  an 
action  for  malicious  prosecution,  could  not  show  by  a  member  of  the  grand 
Jury  that  found  the  indictment  at  the  instigation  of  the  defendant  what  tes- 
timony was  given  before  that  body  at  that  time. 

At  Law. 

Action  for  malicious  prosecution  for  causing  the  plaintiff  to  be  indicted 
and  prosecuted  in  the  courts  of  the  state  for  stealing  $60,000.  On  the 
trial  the  plaintiff's  counsel  called  one  of  the  grand  jurors,  who  had  served 
on  the  grand  jury  by  which  the  indictment  was  found,  and  proposed  to 
show  by  him  what  testimony  had  been  given  before  the  grand  jury  when 
the  indictment  was  fouiid. 

C.  F.  &  J.  D.  Johnson^  Thomas  B,  Harvey^  and  Henry  M.  Bryant  for 
plaintiff. 

Martin  J  Laughlin  &  Kem,  for  defendants. 

Thayer,  J.  Bearing  upon  the  question  that  was  raised  last  evening, 
I  read  sections  1791,  1793,  and  1794  of  the  Missouri  Revised  Statutes:^ 

Section  1791:  ''Members  of  the  grand  Jury  may  be  required  by  any  court  to 
testify  whether  the  testimony  of  a  witness  examined  before  suc^  juiy  is  con* 

U  Bey.  St.  Mo.  1870,  c  ^4,  pp.  802,  808. 
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sistent  with  or  different  from  the  evidence  given  by  such  witness  before  such 
court,  and  they  may  be  required  to  disclose  the  testimooy  given  before  them 
by  any  person  upon  a  complaint  against  such  person  for  perjury,  or  upon  his 
trial  for  such  offense."  Section  1793:  "No  grand  juror  shall  disclose  any  ev- 
idence given  before  the  grand  ]ury»  nor  the  name  of  any  witness  who  appeared 
before  them,  except  when  lawfully  required  to  testify  as  a  witness  in  relation 
thereto.  ♦  ♦  ♦  Any  juror  violating  the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  misdemeanor.**  Section  1794:  "In  charging  grand  jurors, 
the  court  shall  apprise  them  of  the  provisions  of  the  last  three  sections  ih  re- 
lation to  disclosures,  and  in  what  cases  and  under  what  circumstances  any 
disclosures  may  or  may  not  be  made." 

It  might  seem  from  a  casual  reading  of  section  1793  that  a  grand  juror 
might  be  required  to  disdoae  testimony  given  before  a  grand  jury  when- 
ever the  court,  before  whom  he  is  called  to  testify,  requires  him  to  do 
so.  But  in  the  case  of  Tindle  v.  Nicholas  20  Mo.  326,  where  these  iden^ 
tical  sections  which  I  have  just  read  were  under  consideration,  it  waa 
held  that  the  words  "except  when  lawfully  required  to  testify  as  a  wit- 
ness," as  used,  in  section  1793,  have  reference  to  section  1791,  and  that 
grand  jurors  can  only  be  lawfully  required  to  testify  as  to  matters  which 
occurred  before  that  body  in  the  two  instances  mentioned  in  section  1791. 
That  case  was  an  action  of  slander,  and  the  defendant  in  the  case  had 
proposed  to  show  by  grand  jurors  what  a  certain  witness  had  stated  be- 
fore the  grand  jury.  The  court  held  that  disclosures  of  that  kind  in  such 
an  action  were  prohibited,  although  offered  to  support  a  plea  of  justifi- 
cation. The  case  of  Beam  v.  lAnk,  27  Mo.  262,  was,  like  the  case  now 
on  trial,  an  action  for  malicious  prosecution,  and  it  was  held  that  a  grand 
juror  could  not  be  called  as  a  witness  even  to  show  that  a  certain  person 
had  testified  as  a  witness  before  the  grand  jury.  These  cases  are  an  au- 
thoritative exposition  of  the  meaning  of  the  statute  in  question,  and  they 
have  never  been  overruled  or  criticised.  The  case  of  State  v.  Orady,  12 
Mo.  App.  361,  does  not  impugn  the  authority  of  the  two  cases  last  cited 
to  any  extent,  whether  the  point  actually  decided  be  considered  or  the 
reasoning  of  the  court  in  arriving  at  its  decision.  In  that  case  a  motion 
had  been  filed  to  quash  what  purported  to  be  a  true  bill  of  indictment 
on  the  ground  that  the  grand  jury  had  returned  an  indictment  without 
hearing  any  evidence  whatever.  It  was  very  properly  ruled  that  a  grand 
juror  might  be  called  to  establish  that  such  was  the  case.  The  offer,  it 
will  be  observed,  was  not  to  show  what  witnesses  had  testified  before  the 
grand  jury,  or  what  their  testimony  had  been,  but  to  show  that  no  tes- 
timony whatever  had  been  heard,  and  consequently  that  the  indictment 
was  a  nuUity,  and  that  it  would  be  a  violation  of  the  legal  rights  of  the 
accused  to  put  him  on  trial  on  such  a  biU,  inasmuch  as  the  laws  of  the 
state  require  indictments  to  be  based  upon  testimony  produced  before 
the  grand  jury.  The  same  court  which  decided  the  case  of  State  v.  Orady^ 
in  an  earlier  case,  Zimmer  v.  McLaran,  (digested,  but  not  fully  reported 
in  9  Mo.  App.  591,)  according  to  my  recollection,  distinctly  affirmed 
the  doctrine  of  KndU  v.  Nichols,  that  grand  jurors  could  not  be  called 
upoa  in  an  action  for  malicious  prosecution  to  disclose  evidence  that  had 
been  given  before  the  grand  inquest.     It  must,  accordingly,  be  taken  as 
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the  settled  law  of  this  state,  as  construed  by  its  highest  court,  that  grand 
jurors  can  only  be  called  upon  to  disclose  the  names  of  witnesses  who 
appear  before  them,  and  the  evidence  heard  in  the  grand  jury  room  in 
two  instances:  Pirate  when  it  is  necessary  to  show  whether  the  testimony 
of  a  given  witness  on  a  trial  of  an  indictment  is  consistent  with  or  differ- 
ent from  that  given  before  the  grand  jury;  and,  aectwid,  when  a  person  is 
on  trial  for  perjury  committed  by  him  before  the  grand  jury.  In  all 
other  cases  the  statute  prohibits  grand  jurors  from  disclosing  testimony 
or  the  names  of  witnesses.  The  case  of  Sharpe  v.  Johnston^  76  Mo.  669, 
contains  nothing  in  opposition  to  this  view.  The  court  in  that  case  was 
not  considering  the  question  now  under  consideration.  Many  cases  will 
afford  an  opportunity  to  enforce  the  rule  laid  down  in  the  case  of  Sharpe 
V.  Johnston,  without  invading  the  grand  jury  room. 

It  was  suggested  last  evening  that  even  though  the  law  of  the  state 
is  as  above  declared,  that  it  is  not  obligatory  on  this  court,  inasmuch 
as  the  statute  simply  declares  a  rule  of  evidence  which  is  only  binding 
on  the  state  courts.  I  do  not  agree  with  that  view.  In  a  certain  sense 
the  statute  establishes  a  rule  of  evidence,  but  it  is  also  declaratory  of 
the  public  policy  of  the  state  with  reference  to  proceedings  had  before 
grand  juries  impaneled  in  its  own  courts.  In  the  absence  of  an  act  of 
congress  making  such  testimony  as  that  now  offered  competent  in  this 
court,  and,  requiring  such  evidence  to  be  here  heard  in  suits  between 
private  parties,  this  court  should  be  governed  in  its  rulings  upon  the  ad- 
missibility of  such  testimony  by  the  laws  in  force  in  the  state  where  its 
sittings  are  held.  It  would  not  be  lawful,  in  my  opinion,  to  permit  the 
proceedings  before  a  grand  jury  impaneled  in  one  of  the  state  courts  to 
be  inquired  into  and  made  public  in  this  court,  when  the  laws  of  the 
state  expressly  prohibit  such  investigation,  and  such  disclosures  in  the 
state  courts.  The  case  of  U.  S.  v.  Parrington,  5  Fed.  Rep.  343,  which 
has  also  been  cited  as  showing  what  the  rule  is  elsewhere,  it  will  be  ob- 
served, was  a  decision  in  a  federal  court  upon  a  motion  to  quash  an  in- 
dictment returned  by  a  federal  grand  jury.  That  case  did  not  involve 
any  consideration  of  the  question  of  the  propriety  or  the  power  of  the 
court  in  a  suit  between  private  parties  to  require  grand  jurors  impaneled 
in  a  state  court  to  make  disclosure  of  their  proceedings  in  a  federal  court, 
in  opposition  to  the  laws  of  the  state.  The  court  in  that  case  was  deal- 
ing with  the  proceedings  of  its  own  grand  jury,  and  with  the  constitu- 
tional right  of  the  accused  to  be  tried  upon  an  indictment  that  had  been 
properly  and  fairly  found  and  returned.  I  will  further  add  that  nearly 
all  the  decisions  that  have  been  cited  from  other  states  also  arose  on  mo- 
tions made  by  the  accused  to  quash  an  indictment  that  had  been  found 
in  violation  of  the  rights  of  the  accused.  But  whatever  the  practice  may 
be  elsewhere,  the  rule  in  this  state  is  well  settled,  and  is  r^ulated  by  a 
statute  which  determines  under  what  circumstances  grand  jurors  may  or 
may  not  be  called  upon  to  divulge  testimony  given  before  them. 

For  the  reasons  before  stated,  I  feel  bound  to  respect  the  laws  of  the 
state  on  the  subject,  no  matter  what  the  practice  may  be  elsewhere. 
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In  re  Benson. 
(dreuit  Oauri,  6.  D.  New  York,    April  9. 18880 

1.  FOBGBBT— PrIUTBD  TrBATBB  TICKETS— ExTRABITIOH* 

A  printed  theater  ticket  in  the  usual  form,  and  stamped  upon  its  face  with 
an  insGriptioB  in  the  style  of  a  seal  setting  out  the  name  of  the  manaeer,  in 
printed  characters,  is  the  subject  of  forgery  at  common  law.  and  under  the 
treaty  of  extradition  between  the  United  States  and  the  republic  of  Mexico  of 
December  11. 1861,  (12  St.  at  Large,  1199;) -printing*  being  **  writing"  in  the 
leffal  sense  of  that  term,  and  a  signature  by  impression  from  a  stamp  being  a 
Tafid  signature.  \ 

8.  Savs. 

The  fact  that  such  a  ticket  expresses  no  consideration,  and  contains  no  prom- 
ise  to  admit  the  holder  to  the  performance  for  which  the  ticket  is  sold,  does 
not  render  it  void  upon  its  face.  It  is,  ''if  genuine,  the  foundation  of  a  legal 
liability, "  and  so  is  the  subject  of  forgery. 

8.  Extradition  —  International  —  Application  —  Docuhbntabt  Evidbncb>— 

AUTHBNTICATIOl^. 

Where  the  documentary  evidence  submitted  on  the  hearing  of  an  applica- 
tion for  extradition  is  not  accompanied  by  a  certificate  of  the  principal  aiplo- 
matic  or  consular  officer  of  the  united  States  resident  in  the  requiring  coun- 
try, stating  clearly  that  it  is  properly  and  legally  authenticated  so  as  to  enti- 
tle it  to  be  received  in  evidence  m  support  of  the  same  criminal  charge  in  thjO 
tribunals  of  that  country,  as  requiredby  the  act  of  congress  of  August  8, 1882, 
(22  St.  at  Large.  215.)  oral  proof  that  the  authentication  is  proper  may  be  given- 
before  the  commissioner  by  an  expert;  and  one  who  has  served  as  a  judge 
and  practiced  law  for  82  years,  in  the  requiring  country,  is  an  expert  for  such 
purpose. 

Habeas  corpus  in  re  the  application  for  the  ^tradition  of  George  Ben* 
son,  (Jias  Charles  Bourton,  alias  Mayer,  under  the  provisions  of  the  treaty 
of  extradition  between  the  United  States  and  the  republic  of  Mexico  of 
December  11,  1861.  The  application  and  the  arrest  were  made  under 
the  first  and  second  articles  of  that  toeaty,  which,  so  far  as  they  affect 
this  proceeding,  are  as  follows: 

''Article  1.  It  is  agreed  that  the  contracting  parties  shall,  on  requisition 
made  in  their  name»  through  the  medium  of  their  respective  diplomatic  agents, 
deliver  up  to  Justice  persons,  who,  being  accused  of  the  crimes  enumerated  in 
article  third  of  the  present  treaty,  committed  within  the  jurisdiction  of  the 
requiring  party,  shall  seek  an  asylum,  or  shall  be  found  within  the  territories 
of  the  other:  provided,  that  this  shall  be  done  only  when  the  fact  of  the  com- 
mission of  the  crime  shall  be  so  established  as  that  the  laws  of  the  country,  in 
which  the  fugitive  or  the  person  so  accused  shall  be  found,  would  justify  hia 
or  her  apprehension  and  commitment  for  trial  if  the  crime  had  been  there 
committed."  "Art.  3.  Persons  shall  be  so  delivered  up  who  shall  be  charged,, 
according  to  the  provisions  of  this  treaty,  with  any  of  the  following  crimes, 
whether  as  principals,  accessories,  or  accomplices,  to-wit:  *  *  *  forgery, 
including  the  forging  or  making,  or  knowingly  passing  or  putting  in  cireula* 
tion,  counterfeit  coin  or  bank-notes,  or  other  paper  current  as  money,  with 
intent  to  defraud  any  person  or  persons, "  etc.   12  St.  at  Large,  pp.  1200, 1201. 

The  allegations  of  the  complaint  were  briefly  as  follows: 

That  Henry  E.  Abbey  was,  in  1886,  engaged  in  the  basiness  of  manager  of 

tbeatri<Sfil  and  operatic  and  concert  troupes  and  companies;  that  there  was  in. 

the  City  of  Mexico  at  said  time  a  theater  known  as  the  "Teatro  Nacional,** 
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and  that  in  September,  1886,  said  Abbey  engaged  the  same  for  the  purpose  of 
giving  operas  and  concerts  therein  for  one  month  from  December  15, 1886,  to 
January  5»  1887,  and  deposited  the  sum  of  8500,  on  account  of  rent;  that  said 
Abbey,  on  or  about  December  1,  1886»  advertised  said  operas  and  concerts  in 
the  City  of  Mexico;  "that  thereupon  said  Oeorge  Benson,  alias  Charles  Boar- 
ton,  alias  Mayer,  being  in  the  City  of  Mexico  in  the  republic  of  Mexico,  did, 
on  or  about  the  1st  day  of  December,  1886,  at  the  City  of  Mexico,  in  the  re- 
public of  Mexico  aforesaid,  and  within  the  jurisdiction  thereof,  with  intent 
to  defraud  said  Henry  E.  Abbey  and  divers  persons  then  and  there  residing 
in  tlie  City  of  Mexico  in  the  republic  of  Mexico,  and  the  public  of  the  repub- 
lic of  Mexico,  fraudulently,  feloniously,  and  wickedly  falsely  make  and  forge 
.and  utter,  knowing  it  to  be  forged,  an  instrument  or  writing  purportiug  to 
be  the  act  of  another,  by  which  certain  rights  and  property  were  purported  to 
have  been  created,  in  that,  at  the  time  and  place  aforesaid,  the  said  George 
Benson,  alias  Charles  Bourton,  ali€ia  Mayer,  did  forge  the  name  and  signa- 
ture of  the  said  Henry  E.  Abbey  to  a  certain  ticket  of  admission  to  one  of  said 
operas  or  concerts  about  to  be  given  as  aforesaid  in  the  said  Teatro  Nacional, 
wherein  and  whereby  the  said  Henry  £.  Abbey  purported  in  consideration  of 
a  certain  sum  of  money  to  admit  the  holder  of  said  ticket  to  said  opera  or  con- 
cert; by  which  false  making  the  said  Henry  E.  Abbey  was  purported  to  be 
bound  and  affected  in  his  property,  and  by  which  false  making  an  obligation 
on  the  part  of  said  Henry  E.  Abbey  to  admit  the  holder  of  said  ticket  to  said 
opera  or  concert  was  purported  to  be  created;  and  that  thereupon  the  said 
George  Benson,  alias  Charles  Bourton,  alias  Mayer,  sold  said  ticket  to  a  cer« 
tain  person  in  the  City  of  Mexico,  who  thereupon  paid  to  said  George  Benson, 
alias  Charles  Bourton,  alias  Mayer,  the  consideration  demanded  by  him  for 
the  same;  that  by  said  false  making  and  forging  as  aforesaid,  divers  persons 
then  and  there  residing  in  the  City  of  Mexico  and  the  said  Henry  E.  Abbey 
were  prejudiced  in  their  rights  and  property." 

The  tickets  of  which  the  forgery  was  alleged  were,  save  as  to  date  and 
location  of  seats^  all  in  one  or  the  other  of  the  following  fonxis; 

Teatro  KacionaL 

Adelina  Patti. 

Henry  E.  Abbey  Company. 

First  Boxes.  Number. 


Teatro  Nacional. 

Adelina  Patti. 

Henry  E.  Abbey  Company. 


Great  Teatro  Nacional. 

Adelina  Patti. 

Henry  E.  Abbey  Company. 

First  Boxes. 


These  tickets  were  all  stamped  upon  their  face  with  the  foUowixig  in- 
scription in  the  form  of  a  seal: 

Empressa 

Patti. 

January  4,  1887. 

Mexico. 
Henry  E.  Abbey. 

The  relator  was  arrested  in  the  city  of  New  York  January  14, 1888| 
and  sued  out  this  writ. 

Peter  MJtcheU,  for  relator. 

''Forgery,  at  the  common  law,  is  the  false  making,  or  materially  altering, 
with  intent  to  defraud,  of  any  writing  which,  if  genuine,  might  apparently  be 
of  legal  sufficiency,  or  the  foundation  of  a  legal  liability. "  2  Bish.  Crim.  Law, 
(7th  Ed.)  §  523;  1  Barb.  Crim.  Law«  (8d  Ed.)  173;  4  Bl.  Comm,  247;  Alls. 
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Prin.  Crim.  I^aWrS  Chit.  OHm.  La w^,  1022;  ''Forgery  is  the  false  making 
or  alteratSon  of  any  written  ioBtrument  whereby  another  may  be  prejudiced, 
with  Intent  to  deceive  and  defraud."  2  East,  P.  0.  840.  ''Forgery,  at  com- 
mon law,  has  been  defined  as  <  the  fraudulent  making  or  alteration  of  a  writ- 
ing to  the  prejudice  of  another  man^s  right,' or  more  recently  as  *a  false 
making  malo  animo  of  any  written. instrument  for  the  purpose  of  fraud  and 
deceit;'  the  word  *  making'  in  this  last  definition  being  considered  as  every 
alteration  of  or  addition  to  a  ti'ue  instrtiment."  2  Ru8s«  Crimes,  §§  70S,  709. 
It  is  manifest  thattthis  ticket  is  a  false  token,  and  not  a  forgery  at  common' 
law,  as  the  following  cases  will  clearly  demonstrate:  King  v.  Janes,  1  Leach, 
204-206;  Rex  v.  MitcheU,  Fost.  Cr.  Law,  119-121;  Rex  v.  Patemau,  Buss.  & 
B.  455;  Rex  v.  Ifoffatt,  1  Leaoh,  431;  Reg.  v.  Qloae.  1  Dears.  &  B.  Cr.  Cas. 
460,  (1868;)  In  re  Windsor,  10  Cox,  Grim.  Cas.  121;  In  re  TtUly,  20'Fed. . 
Bep.  812-818;  Reg.  v.  White,  2  Car.  &  K.  404.  "The  rule  esUbllshed  by  the 
adjudication  in  thict  state,  [New  York,]  and  after  a  thorough  consideration 
of  the  question  is  that  if  the  instrument  be  invalid  on  its  face  it  cannot  be  the 
subject  of  forgery,  because  it  has  no  legal  tendency  to  effect  a  fraud."  Cun-  • 
ningham  V.  People,  4  Hun,  457;  People  v.  Shall,  9  Cow.  778;  People  v.  Fitch, . 
1  Wend.  198;  People  v.  WiUon,  d  Johns.  820;  People  v.  Steams,  21  Wend. 
409;  People  v.  Harrison,  8  Barb.  660;  People  v,  Mann,  76  K.  Y.  484;  2 
Bish.  Crim.  Law,  (7th  Ed.)  §  646;  1  Whart.  Crim.  Law,  (9th  Ed.)  §  696;  Com, 
V.  Ray,  3  Gray,  441 ;  Reg.  v.  Boult,  2  Car.  &  K  604;  State  v.  Humphreys,,  10 
Humph. 442;  Com.y.Ayer,SC\iBh.lbl;  Steph. Dig. Crim. Law, p. 288, art. 386. 
To  claim  that  the  printed  name  of  '* Henry  E.  Abbey  Company,"  in  circular 
forrn^  is  a  forgery  of  a  private  seal  is  far-fetched  reasoning.  A  seal  at  oo0Fr 
mon  law  is  an  impression  upon  wax,  wafer,  or  some  other  tenacious  substance, 
capable  of  being  impressed.  Warren  v.  Jjynch,  5  Johns.  239;  3  Co.  Inst. 
169;  Brooke,  Abr.  "Faits,"  17,  30;  Bams  v.  Smith,  2  Leon,  21;  Meredith  v. 
Hinsdale,  2  Caines,  862;  Foundery  v.  Hovey,  21  Pick.  417;  B^peit.  mot  Sceau; 
Hank  v.  Croft,  3  McCord,  523;  Biery  v.  Haines,  5  Whart.  563.  It  appears 
that  the  Penal  Code,  under  which  the  complaint  was  formulated  in  Mexico,, 
was  not  adopted  until  several  years  after  the  ratification  of  the  treaty  of  De* 
cember  11, 1861.  There  is  no  evidence,  therefore,  tending  to  show  that  the. 
relator  committed  the  crime  of  forgery  according  to  any  Mexican  law,  which 
was  in  force  at  the  time  the  treaty  went  into  effect. 

3.  MaUet-PrevoH  and  De  Lancy  NLcoU^  for  respondents. 

In  extradition  proceedings  "the  Complaint  need  not  be  drawn  with  the  for- 
mal precision  and  nicety  of  an  indictment  for  final  trial,  but  it  should  set  forth 
the  substantial  and  material  features  of  the  oifense."  In  re  Henrioh,  5 
Blatchf,414;  Spear.  Ext.  250;  1  Bish.  Criqa.  Proc.  §  231;  PeopU  v.  Hicks,  15 
Barb.  158;  Payne  v.  Barnes,  5  Barb.  465;  In  re  Heires,  33  Fed.  Bep.  165. 
The  fabricated  ticket  was  the  subject  of  forgery  at  common  law.  4  Bl.  Comm. 
24;  3  Co.  Inst.  169;  Rex  v.  Coogan,  2  East  P.  C,  853;  Rex  v.  Taylor,  Id. 
653;  Rex  v.  Jones,  1  Leach,  366;  Rex  v.  Parkes,  2  Leach,  775;  2  Buss. 
Crimes,  709;  2  Bish.  Crim.  Law,  §  523;  1  Whart.  Crim.  Law,  §§  653,  680, 
682;  aChit.  Crim.  Law,  p.  1023;  Barb.  Crim.  Law,  (2d  Ed  J  pp.  114, 115.  It 
is  enough  if  the  instrument  was  calculated  to  defraud.  1  Whart.  Crim.  Law, 
§§  694,  745;  Grant  dt  Hoppers'  Cases,  2  City  H.  Bee.'  142.  When  a  writing, 
like  a  theatre  ticket,  is  so  incomplete  in  form  as  to  leave  it  uncertain  in  law, 
whether  it  is  valid,  it  may  be  shown  to  be  valid  by  averment  and  proof  of  ex- 
trinsic facts.  2  Bish.  Crim.  Law,  ^  537;  1  Whart.  Crim.  Law,  §  740;  Archb. 
Crim.  Pr.  574,  note;  Rex  v.  Martin,  1  Moody,  Cr.  Cas.  483;  Rex  v.  House- 
man, 8  Car.  &  P.  180;  Rex  v.  Vaughan,  Id.  276;  Rex  v.  Boardman,  2  Moodj 
A  B.  161;  see,  also.  People  t.  Harrison,  8  Barb.  560;  Com.  v.  Costello,  120 
Mass.  367.    That  the  ticket,  and  the  name  of  Henry  E.  Abbey  stamped  upon 
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it,  was  printed  instead  of  written  does  not  afleet  the  question,  for  forgery  may 
be  committed  by  printing  as  weil  as  by  writing.  2  Bish.  Orim*  Law,  §§  525, 
527 ;  People  v.  Rhoner,  4  Park,  Grim,  R.  166;  1  Whart.  Grim.  Law,  §  675;  Cam. 
V.  Ray,  8  Gray,  441;  Rex  v.  Smithy  Dears  &  B.  Gr.  Gas.  567;  Rex  v.  Binaldif 
9  Cox,  Grim.  Gas.  891;  Ghit.  Cont.  (lOtli  Amer.  Ed.)  72;  Schneider  Y.Nor^ 
tie,  2  Maule  &  S.  286;  Wheeler  v.  Lynde,  1  Alien,  402.  SeoUon  5  of  the  acA 
of  congress  of  August  8,  1882,  (22  U.  S.  St.  215,)  provides  "that  in  all  cases 
where  any  depositions,  warrants,  or  other  papess,  or  copies  thereof,  shall  be 
offered  in  evidence  upon  the  hearing  of  any  extradition  case  under  title  66  of 
the  Revised  Statutes  of  the  United  States,  such  depositions,  warrants,  and  other 
papers,  or  the  copies  thereof,  shall  be  received  and  admitted  as  evidence  on 
such  hearing  for  all  the  purposes  of  such  hearing,  if  they  shall  be  properly 
and  legally  authenticated  so  as  to  entitle  them  to  be  received  for  similar  pur- 
poses by  the  tribunals  of  the  foreign  country  from  which  the  accused  party  shall 
have  escaped;  and  the  certificate  of  the  principal  diplomatic  or  consular  officer 
of  the  United  States,  resident  in  such  foreign  country,  shall  be  proof  that  any 
deposition,  warrant,  or  other  paper  or  copies  thereof,  so  ofEered,  are  authenti- 
cated in  the  manner  required  by  this  act.  The  certificate  provided  for  by  the 
act  is  conclusive  proof  on  the  question  of  authentication;  but  it  is  not  the  only 
proof  that  may  be  offered  upon  that  point.  Authentication  in  regard  to  orig- 
inal  papers  may  be  made  by  oral  proof  given  here.  In  re  Fotoler,  18  Blatchf. 
437, 4  Fed.  Rep.  308;  In  re  McFhtm,  80  Fed.  Rep.  57;  In  re  Wadge.  15  Fed. 
Rep.  865. 16  Fed.  Rep.  838,  and  21  Blatchf.  800.  For  the  purpose  of  proving 
the  law  of  Mexico  in  relation  to  the  authentication  of  copies  of  original  docu* 
ments,  and  the  admissibility  of  these  as  evidence  of  the  crime  of  forgery  in  the 
tribunals  of  Mexico,  the  prosecution  offered  in  evidence  copies  of  the  Penal 
Gode  of  Mexico  and  of  the  Gode  of  Griminal  Procedure.  These  copies  were  fur- 
nished by  the  consul  general  of  Mexico  at  New  York,  were  taken  from  his  of- 
fice, and  purport  to  be  issued  by  the  authority  of  the  government  of  Mexico. 
Under  the  provisions  of  those  Godes,  the  copies  attached  to  the  application  for 
the  extradition  of  the  relator  are  dedared  to  be  admissible  in  evidence  solely 
by  virtue  of  their  being  public  instruments  and  irrespective  of  the  nature  of 
their  contents.  This  view  of  the  law  is  supported  by  the  testimony  of  the  ex- 
perts examined  on  the  subject.  These  experts  were  John  W.  Foster,  a  lawyer 
by  profession,  who  had  been  minister  from  the  United  States  to  Mexico  for  many 
years,  and  Ignacio  Alas,  sometime  a  Judge  of  the  superior  court  of  Mexico, 
and  for  82  years  a  member  of  the  bar  of  that  country.  Their  testimony  was 
to  the  effect  that  the  papers  in  question  were  properly  and  legally  authenti- 
cated so  as  to  entitle  them  to  be  received  by  the  tribunals  of  Mexioo  as  evi- 
dence of  the  crime  of  forgery. 

Lagombe,  J.  1.  The  first  point  raised  by  the  relator  is  that  the  the- 
ater ticket  which  is  the  subject  of  the  charge  was  wholly  printed,  and  not 
written.  Counsel  cites  from  Blackstone,  Bishop,  Best,  and  Russell  defi- 
nitions of  the  crime  of  forgery  at  common  law,  which  describe  it  as  the 
false  making,  etc. ,  of  a  writing  or  a  written  instrument.  It  was  element- 
ary law,  however,  long  before  Blackstone's  day,  that  printing  is  writing 
in  the  legal  sense  of  the  term,  and  an  instrument,  the  words  of  which  are 
printed  either  wholly  or  in  part,  is  equally  valid  with  an  instrument 
written  by  a  pen.  Signature  by  impression  from  a  stamp  was  no  doubt 
infrequent  when  its  use  by  Mr.  Crawford,  secretary  of  the  treasury,  was 
approved,  but  the  necessities  of  modern  business  have  made  It  a  common 
practice,  and  of  its  validity  under  the  common  law  there  can  be  no  doubti 
Vide  law  dictionaries  of  Burrill  and  Abbott  under  word  '^writing;''  2  BL^ 
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Gomm.  297;  1  Op.  Atty.  Gen.  670;  Sawndersonv.  Jackson^  8  Esp.  180; 
Same  v.  Same,  2  Bos.  <fe  P.  288;  a2a«(m  v.  Baile^y  14  Johns.  490;  JETen* 
ehaw  V.  Foster,  9  Pick.  812;  and  eases  cited  (mi  the  argument. 

2.  The  relator  next  contends  that  forgery  at  common  law"  cannot  be 
predicated  of  such  a  ticket  as  this  because  it  did  not  contain  a  contract. 
There  was  no  consideration  expressed  in  it,  nor  did  it  contain  any  prom* 
ise.  The  very  definitions,  however,  which  he  cites  under  his  first  point 
speak  of  the  written  instrument  as  one  which,  ^if  genuine,  might  appar* 
ently  be  of  legal  eflBcacy,  or  the  foundation  of  a  legal  liability,"  or  "by 
which  another  may  be  prejudiced.''  It  is  not  necessary  that  the  subject 
of  forgery  be  shown  to  be  a  complete  executory  contract  expressing  a 
consideration.  « Instruments  of  evidence  by  which  a  contract  is  proved 
may  be  forged  just  as  well  as  the  contract  itself  if  wholly  expressed  in 
writing.  See  opinion  of  Judge  Brown,  in  this  circuit,  in  Se  TuUy,  20 
Fed.  Rep.  812.  There  is  a  line  of  authorities,  many  of  which  are  cited 
by  the  relator,  which  hold  that  where  the  forged  instrument  purports  to 
be  a  contract,  and  is  void  on  its  fiice,  it  is  not  the  subject  of  forgery. 
Thus,  in  King  v.  JcmeSy  1  Leach,  204,  the  bogus  bank-note  was  void  on  its 
face.  It  would  not  have  been  a  bank-note  if  genuine,  and  no  outside 
testimony  could  have  made  it  such.  In  Re  iStchdl,  Fost.  Cr.  Law,  119, 
the  forged  order  was  held  not  to  be  an  order  within  the  terms  of  the 
special  statute  under  which  the  prisoner  was  indicted.  Here,  as  relator 
contends  the  case  must  be  decided  by  the  rules  of  the  common  law.  In 
Rex  V.  PaJUman,  Buss.  <fe  B.  455,  the  bogus  instrument  was  unsigned, 
and  therefore,  if  genuine^  did  not  purport  to  be  a  promissory  notie.  In 
Rng  V.  MoffaUy  1  Leach,  481,  the  bill  of  exchange,  if  real,  would  not 
have  been  valid  because  it  failed  to  comply  with  statutory  requirements. 
No  evidence  could  make  it  valid.  In  Queen  v.  Clo88^  1  Dears.  &  B.  Gr. 
Gas.  460,  the  court  merely  held  that  a  picture  was  not  a  document  or 
writing.  In  Re  Windsor ,  10  Gox,  Grim.  Gas.  121,  the  prisoner  was  dis- 
charged because  the  false  entries  which  he  made  did  not  purport  to  be 
made  by  another.  In  PecypU  v.  Savage,  5  N.  Y.  Grim.  Rep.  643,  where 
defendant  was  charged  with  forging  and  altering  a  pawn  ticket,  the  con- 
viction was  reversed  because  the  district  attorney  and  the  court  were  ap- 
parently satisfied  with  the  soundness  of  the  contention  of  prisoner's  coun- 
sel that  by  the  Penal  Gode  of  New  York,  under  which  the  trial  was  had, 
the  definition  of  foigery  is  much  narrower  than  at  common  law.  In 
People  V.  Martin^  36  Hun,  462,  the  railroad  bonds  were  unsigned,  and 
the  same  was  the  case  in  Cunningham  v.  People,  4  Hun,  457-  In  People 
V.  Fitch,  1  Wend.  198,  the  prisoner  altered  the  date  of  an  order  drawn 
by  him,  accepted,  paid,  and  theretofore  returned  him.  In  People  v,  Wil- 
son, 6  Johns.  320,  the  bank-note  being  for  less  than  one  dollar,  its  circu- 
lation was  forbidden  by  statute.  In  People  v.  Harmon,  8  Barb.  560, 
the  acknowledgment  was  defective  on  its  face.  In  People  v.  Mann,  75 
N.  Y.  484,  the  prisoner,  a  county  treasurer,  signed  his  own  name  to  the 
obligation.  Gonviction  was  reversed  because  the  instrument  did  not 
purport  to  be  the  act  of  another.  It  was  false  assumption  of  authority, 
not  forgery.     It  is,  moreovcri.well.  settled  by  a:vithprity  that  where  the 
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forged  instrument  is  not  void  on  its  face,  but  only  incomplete  or  uncer- 
tain, extrinsic  evidence  may  be  introduced  showing  its  validity.  Such 
an  incomplete  instrument  may  be  the  subject  of  foi^ery.  There  is  noth- 
ing upon  the  face  of  these  tickets  which  proclaims  them  void.  They 
are  in  the  usual  form  of  such  instruments  which  do  not  ordinarily  con^- 
tain  the  expression  of  a  consideration,  or  a  distinct  agreement  expressed 
in  words  to  admit  the  holder.  None  the  less  the  holders  of  them,  if  gen- 
uine, would  find  them  of  legal  eflScacy  if,  the  performance  being  given, 
they  were  arbitrarily  refused  admission,  and  came  into  court  to  enforce 
their  rights.  In  addition  to  the  numerous  authorities  in  support  of 
these  propositions  cited  in  the  complainant's  brief  it  will  be  sufficient  to 
refer  to  People  v.  Steams^  21  Wend.  409;  Com,  v.  Ayer^  3  Cush.  151; 
McOrea  v.  Marsh,  12  Gray,  211;  Drew  v.  Peer,  93  Pa.  St.  234;  Wood  v. 
Leadbitter,  13  Mees.  &  W.  838;  Taylerv.  Waters,  7  Taunt.  374;  Burton  v. 
Sckerpf^  1  Allen,  133;  Magoveming  v.  Staples,  7  Lans.  145. 

8.  The  relator  contends  that  the  documentary  evidence  submitted  was 
not  accompanied  by  a  certificate  of  the  principal  diplomatic  or  consular 
officer  of  the  United  States  resident  in  Mexico,  stating  clearly  that  it  is 
properly  and  legally  authenticated,  so  as  to  entitle  it  to  be  received  in  ev- 
idence in  support  6f  the  same  criminal  charge  by  the  tribunals  of  Mex- 
ico. The  certificates  are  undoubtedly  defective,  but  Judge  Blatchfobd, 
in  Re  Fowler,  18  Blatchf.  487,  4  Fed.  Rep.  303,  held  that  authentication 
may  be  made  by  oral  proof  given  here.  See,  also,  In  re  McPhun,  30 
Fed.  Rep.  57;  In  re  Wadge,  15  Fed.  Rep.  364, 16  Fed.  Rep.  332.  The 
evidence  in  support  of  the  certificates  in  this  case,  which  was  given  by 
the  witness  Alas,  was,  under  the  rules  laid  down  in  these  cases,  compe- 
tent and  sufficient* 


The  Sea  Witch.* 

Tbbo  v.  The  Sea  Wttoh. 

{District  Court,  8,  D.  New  York.    March  22. 1888.) 

Shippiho— Domestic  Liens— Repairs— Authority  op  Owner  or  Agent— State 
Statutes. 

The  yacht  Sea  Witch  was  owned  by  one  W.,  who  had  authorized  B.  to  pro- 
cure her  sale.  B.  in  turn  employed  a  yacht  broker,  and  negotiations  were 
had  for  a  sale  to  one  F.  About  July  1st  B.'s  authority  was  revoked  by  W., 
who,  on  the  2d  of  July,  made  an  informal  written  instrument  of  sale  to  claim- 
ant. B.  and  the  broker,  however,  continued  their  negotiations  with  F.,  and 
about  the  8th  of  July  came  to  a  verbal  agreement  with  him  for  a  sale,  after 
which  the  broker,  at  F.'s  request,  ordered  libelant  to  do  caulking  on  the 
yacht.  The  verbal  agreement  between  F.  and  the  broker  was  never  ratified 
by  the  owner,  and  the  work  on  the  vessel  was  stopped  by  claimant.  Specifi- 
cations were  filed  to  secure  the  lien,  and  this  libel  filed  to  enforce  it.  Hel^, 
that  the  repairs  were  made  without  the  authority  of  the  owner  or  agent,  vr 
any  one  authorized  to  charge  them;  no  lien  was  therefore  created  oa  ik»  res* 
Bel,  and  the  libel  should  be  dismissed. 

*  Reported  by  Bdw.  G.  Benedict,  Esq. ,  of  the  New  York  bar. 
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THE  SEA   WITCH.  ;  6^5 

In  Admiralty. 

WUcoz,  Adams  &  Mqddin^  for  libelant. 

Qoodrichy  Deady  &  Ooodrichf  for  claimant. 

Brown,  J.  Between  July  6  and  12, 1887,  the  libelant  performed  cer- 
tain labor  on  the  domestic  yacht  Sea  Witch,  in  hauling  her  out,  cleaning 
her  bottom,  and  doing  some  caulking,  amounting  to  $193.59.  Specifica- 
tions were  duly  filed  to  secure  a  lien  under  the  state  law,  and  this  libel 
was  filed  to  enforce  it.  The  defense  is  that  the  repairs  were  made  with- 
out the  authority  of  the  owner,  and  not,  as  required  by  the  statute,  upon 
any  contract  of  the  '^  master,  owner,  charterer,  builder,  or  consignee,  or 
by  the  agent  of  either  of  them."  The  evidence  shows  that  the  yacht  was 
owned  by  one  Wathen.  She  had  been  lying  for  a  long  time  unused  in  a 
basin  at  Twenty-fifth  street,  Brooklyn.  Wathen  had  authorized  one  Bond , 
as  agent,  to  procure  a  sale  of  the  yacht,  who  had  employed  a  Mr.  Hubbe,,a 
yacht  broker,  for  that  purpose.  Negotiations  were  had  with  one  Freeman, 
and,  while  these  negotiations  were  pending.  Bond,  at  Freeman's  request, 
authorized  the  yacht  to  be  hauled  out  for  examination.  The  evidence  in- 
dicates that  Bond's  authority  was  revoked  at  least  by  the  1st  of  July. 
On  July  2d  the  owner  made  an  informal  written  instrument  of  sale  to 
the  claimant.  Bond  and  Hubbe,  however,  continued  their  negotiations 
with  Freeman,  and  on  the  Sth  came  to  a  verbal  understanding  with  Him 
for  a  purchase;  and  either  then,  or  soon  afterwards,  Hubbe,  at  Freeman's 
•request,  ordered  the  caulking  to  be  done.  A  few  days  afterwards  Free- 
man told  Bond  he  was  making  repairs  amounting  to  about  $200,  and 
Bond  said  that  no  doubt  the  trade  would  go  through,  and  it  would  be 
.all  right.  The  next  day  the  claimant  appeared  at  the  basin,  and  drove 
off  the  men  engaged  by  or  for  Freeman,  upon  the  yacht;  and  his  verbal 
bargain  with  Bond  was  never  ratified  by  the  owner.  Upon  these  facts  I 
cannot  find  that  the  repairs,  or  the  caulking,  were  contractec^  for  either 
by  the  owner  or  the  agent  of  the  yacht,  or  by  any  one  authorized  to 
charge  tliem.  The  case  is  different  from  that  of  2%^  John  Furron^  14 
Blatchf.  24.  In  that  case  full  possession  and  apparent  ownership  had 
been  conferred  upon  the  person  who  had  contracted  the  debt.  Here 
there  was  no  such  possession  transferred;  no  act  of  the  owner  tending  to 
mislead  the  libelants;  no  apparent  right  of  possession  was  given  to  Free- 
man or  to  Hubbe,  and  there  was  no  authority  or  semblance  of  authority 
from  the  owner  to  Hubbe  to  order  any  repairs.  Notwithstanding,  there- 
fore, the  inequity  of  the  claimant's  obtaining  the  benefit  of  the  caulking 
without  paying  for  it,  I  do  not  see  any  legal  ground  on  which  I  can  aid 
the  libelant  in  the  recovery  of  his  debt. 

As  respects  the  charge  for  hauling  out,  the  evidence  shows  that  that 
was  ordered  by  the  agent  of  Wathen  while  he  was  owner,  and  before 
Bond's  authority  was  canceled.  For  that  item  in  the  bill  amounting  to 
$25, 1  think  the  libelant  is  entitled  to  recoveri  with  intwest  and  oosta. 
The  xest.I  am  constrained  to  disallow. 
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Gbeenwbll  V.  Boss  d  at.  ' 
(dreuU  Court,  S.  B.  Louinana.    March  Sto.  1888.) 

!•  SHippmo— Chabtbr-Partt— Bbbach  of  Contract. 

A  charter-party  provided  that  the  charterer  should  haTe  the  option  of  caa- 
celing  it,  if  the  ship  was  not  ready  for  a  cargo  of  "lawful  merchandise*  on 
or  before  a  certain  day,  and  that  he  should  have  notice  of  such  readiness.  It 
appeared  that  at  2:50  p.  k.  of  the  day  fixed,  and  while  the  ship  was  hunting  a 
landing,  so  that  notice  could  not  be  speedily  delivered,  the  charterer  first  gave 
notice  of  his  Intention  to  ship  grain,  which  was  shown  to  be  ''lawful,  ^bnt 
.  not  "general  merchandise, "  requiring  special  preparations  td  make  a  ship 
ready  for  it.  The  ship  was  readv  for  a  cargo  of  "general  merchandise,  *  and 
the  requisite  notice  given  the  charterer  at  4:12  p.  k.  of  the  day  fixed.  EiM, 
that  the  ship  complied  with  the  charter-party,  and  that  the  charterer's  refusal 
to  famish  cargo  was  a  breach  of  contract,  the  notice  of  intention  to  ship  grain 
not  being  in  reasonable  time. 

S.  Sahb—Rsfusal  to  Load^Mbasurb  of  Damaobs. 

In  an  action  for  refusal  to  furnish  cargo  according  to  the  terms  of  a  charter- 
party,  libelant  may  recover  for  difference  of  freight  between  a  cargo  ob- 
tained and  that  contracted  for,  less  freight  refused  because  of  space  occupied 
by  extra  fuel  required  to  make  a  longer  voyage,  but  not  for  expenses  incurred 
to  fix  defendant's  liability,  the  ship  being  unconditionally  refused,  nor  for 
demurrage,  when  the  ship  was  loaded  in  less  time  after  the  contract  was  re- 
pudiated than  was  allowed  by  the  charter-party. 

8.  Bascb— Offbr  to  Load  at  Lower  Ratb. 

In  an  action  for  refusal  to  load  a  ship  according  to  the  terms  of  a  charter- 
party,  where  defendant  afterwards  offered  to  take  the  ship  at  a  lower  rate, 
the  difference  between  the  two  rates  will  be  taken  as  the  measure  of  damages, 
the  case  offering  no  better,  and  such  a  course  being  fair  to  both  parties. 

In  Admiralty.     Libel  for  damages.     On  appeal  from  district  court. 
Label  for  damages  for  breach  of  charter-party ,  by  Thomas  Greoxge 
Oreenwell  against  Ross,  Keen  &  Co. 
Jos.  McChnneU,  for  libelant. 
E.  W;  HtmtingUm  and  Jo9q>h  P.  Homotj  for  claimant. 

PAtoBB,  J.  The  charter-party  contains,  among  others,  &e  following 
stiptdations,  to-wit: 

"That  the  vessel  shall,  with  all  convenient  speed,  Sail  and  proceed  to  Kew 
Orleans,  or  ta  near  thereto  ae  she  can  safely  get,  and  there  load  under  the  rules 
and  regulations  of  the  New  Orleans  Maritime  Association,  from  the  said  mer- 
chantSi  theiragentsor  assigns,  as  customary » a  full  and  complete  cargo  of  lawful 
iaercbandise  at  the  option  of  the  charterers.  Fourteen  weather  working  days 
are  to  be  alio  wed. charterers  for  loading  said  vessel,  which  time  is  to  commence 
on  the  day  after  the  vessel  is  ready  With  clean-swept  holds  to  receive  cargo, 
and  written  notice  (with  surveyor's  certificate  of  readiness  attached)  given  of 
same  to  charterers.  Should  the  vessel  not  be  ready  for  cargo,  at  New  Orleans, 
on  or.before  the  28th  December^  1883,  the  charterers  or.their  agents  have  the 
option  .of  canceling  this  charter.  ** 

These  provisions,  taken  together,  show  that  nnd^r  the  contract  the 
ship  conld  be  refused^  provided  that  the  vessel  should  not  be  ready  for 
cargo  at  New  Orleans  on  or  before  the  28th  Deoexxiber^  1883;  that  tife 
ship  was  to  be  loaded  under  the  rules  and  regulations  of  the  New  Orleans 
Maritime  Association  with  a  full  and  complete  cai^go  of  lawful  merchan* 
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dise  at  the  option  of  the  charterers;  and  that  the  time  for  loading  was  to 
commence  from  the  day  after  the  Ship  should  be  ready  with  clean-swept 
holds,  and  written  notice  thereof,  with  surveyor's  certificate  attached, 
should  be  given  to  charterers.  From  the  evidence  in  the  case  there  is  a 
distinction  to  be  noticed  between  general  merchandise  and  lawful  mer- 
chandise. Grain  is  included  in  the  latter  and  not  in  the  former.  It  is 
also  to  be  noticed  that  for  a  caigo  of  grain  special  preparations  as  to  readi- 
ness for  cargo  are  required.  As  the  vessel  was  to  be  in  New  Orleans 
ready  for  cargo  on  or  before  the  28th  December,  1883,  under  penalty  of 
cancellation  of  the  charter-party,  at  the  option  of  the  charterers,  and  as 
the  character  of  the  cargo  was  also  at  the  option  of  the  charterers,  it  would 
seem  that  under  the  contract  it, was  the  duty  of  the  charterers  to  give 
r^sonable  notice  to  the  ship  of  the  kind  of  cargo  intended  to  be  shipped, 
if  the  cargo  intended  was  such  as  to  require  special  preparations,  in  order 
that  the  ship  should  be  ready  to  receive  it.  The  ship  was  in  New  Or- 
leans on  December  28th,  1883,  ready  to  receive  a  cargo  of  general  mer- 
chandise, and  charterers  were  notified  thereof,  in  writing,  at  3:50  p.  m., 
and  again  notified  in  writing  at  4:12  p.  m.  of  that  day;  the  latter  notice 
having  attached  surveyor's  certificate  of  readiness  for  general  cargo,  the 
latter  executed  at  3:45  p.  m.  If  the  time  of  d^y  at  which  this  latter  no- 
tice was  served  cuts  any  figure  in  the  case,  (which  I  am  inclined  to  doubt, 
for  the  option  of  canceling  retained  by  the  charterers  does  not  refer  to 
the  rules  of  the  New  Orleans  Maritime  Association,  and  the  loading,  not 
the  arrival,  was  to  be  governed  by  said  rules,)  then  I  think  it  clearly  es- 
tablished by  the  evidence  that  the  delay  was  imputable  to  the  charterers 
in  not  selecting  an  available  landing;  and  that,  even  under  these  circum- 
stances, the  notice  was  given  in  time. 

It  seems  under  the  evidence  that  the  first  written  notice  given  by  the 
charterers  of  any  intention  to  ship  grain  was  at  2:60  p.  m.  of  the  28th, 
at  the  time  that  the  ship  was  hunting  a  landing,  and  when  it  could  not 
be  speedily  delivered;  and  was  not  in  reasonable  time  to  prepare  the  ship 
for  grain,  if  notice  of  readiness,  with  surveyor's  certificate,  was  required 
to  be  given  in  writing,  and  was  also  required  to  be  given  to  the  charter- 
ers previous  to  4  p.  m.  of  that  day.  The  evidence  is  somewhat  conflict- 
ing as  to  any  verbal  notice  being  given  of  an  intention  to  famish  grain 
for  the  part  or  the  whole  of  the  cargo^  The  conversations  of  defenda2)4i 
Boss  with  Foster,  clerk  of  the  ship's  agents,  even  if  expressing  a  fixed 
purpose  to  furnish  a  cargo  of  grain,  cannot  be  considered  as  notice  to  the 
ship;  and  by  Mr.  Ross' evidence,  he  was  not  then  dear  in  his  statements 
to  Foster*  He  says  in  his  examination  in  chief:  ''The  night  of  the  27th 
I  told  Mr,  Foster  that  if  I  had  to  load  the  Lemuria,  that  I  intended  to 
ship  grain  on  her.'^  On  cross-examination  he  says  he  told  Foster  that 
he  should  give  her  a  part  cargo  of  grain.  This  is  indefinite,  and,  if  the 
conversation  took  place  as  stated,  it  bound  the  charterers  to  nothing, 
much  less  the  ship«  The  next  verbal  notice  claimed  by  the  charterers 
was  in  conversation  between  Mr.  Ross  and  Mr.  Hall  on  the  28th  Decem- 
ber, sometime  between  12  o'clock  m.  and  2:30  p*  u.  I  do  not  find  that 
Mr.  Ross  testifies  specifically  as  to  what  wafi  said  in  this  conversation,  ba^t 
v.34F.no.8— 42 
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that,  in  general  terms,  he  gave  notice  of  intention  to  load  the  steamer 
with  grain.  Mr.  Hall  testifies  that  Mr.  Ross  in  conversation  said  that 
he  might  give  her  grain,  but  that  the  written  notice  of  2:50  p.  m.  was 
the  first  information  that  he  had  of  the  positive  intention  of  the  charter- 
ers to  load  the  ship  with  grain.  The  entire  evidence  on  the  subject  of 
verbal  notice  leads  me  to  the  conclusion  that  at  no  time  previous  to  2:60 
p.  M.  of  the  28  th  did  the  charterers  communicate  to  the  ship's  agents  any 
positive  intention  to  ship  grain,  and  even  to  doubt  whether  they  had 
any  such  intention  in  their  own  mind.  This  conclusion  is  supported 
by  the  fact  that  in  the  written  note  of  9:50  a.  m.  nothing  is  said  in  re- 
gard to  cargo.  And  it  may  be  said  with  regard  to  this  notice,  that  while 
it  intimates  that  at  that  time  no  wharf  had  been  engaged  for  the  Lemuria, 
Lincoln,  of  the  firm  of  Ross,  Keen  &  Co.,  testifies  that  at  7  o'clock  on 
the  morning  of  the  28th  he  had  procured  an  assignment  from  the  harbor- 
master for  the  Lemuria  outside  of  the  "Hector,"  and  within  an  hour,  to- 
wit,  by  8  o'clock,  he  had  reported  the  fact  to  the  office.  The  conduct 
of  the  parties,  and  the  conflicting  evidence  iq  the  case,  is  only  explain- 
able by  the  fact  that  rates  of  freight  had  fallen  since  the  charter-party 
was  executed;  the  ship  had  been  delayed,  her  agents  and  master  were 
making  strenuous  efibrts  .to  save  the  charter-party,  while  the  charterers 
were  anxious  to  cancel  the  charter-party,  and  were  throwing  such  obsta- 
cles in  the  way  as  a  technical  construction  of  the  charter-party  would 
seem  to  permit.  On  the  whole  case  I  conclude,  as  did  the  district  judge, 
that  in  substantial  compliance  with  the  charter-party,  the  ship  Lemuria 
was  at  New  Orleans  ready  for  cargo  on  the  28th  day  of  December,  1883, 
and  that  it  was  a  breach  of  contract  for  the  charterers  to  refuse  to  furnish 
cargo  according  to  the  terms  of  said  charter-party. 

The  damages  claimed  by  libelant  for  this  breach  of  contract  are  made 
up  of  the  difference  in  freight  as  per  freight  list  actually  obtained,  and 
freight  as  per  charter-party,  to  which  is  added  the  diflFerence  in  commis- 
sions, insurance,  and  in  price  of  coal  at  New  Orleans  and  at  Ebdifax, 
three  days'demurrage,  notaries'fees,  court  fees,  and  stenographer's  chaiges, 
all  amounting  to  $3,024.12.  Undoubtedly  the  difference  of  freight  be- 
tween the  cargo  obtained  and  the  one  contracted  for  furnishes  the  best 
rule  for  the  ascertainment  of  the  amount  of  damages.  To  be  conclusive 
on  the  parties,  however,  the  cargo  obtained  and  the  voyage  should  be 
substantially  the  same  as  provided  for  in  the  charter-party.  These  con- 
ditions do  not  exist  in  this  case.  The  charter-party  provides  for  a  voy- 
age to  a  direct  port  in  the  United  Kingdom  or  on  the  continent,  with  de- 
viation to  Halifax  for  coal;  and  that  the  vessel  should  take  sufficient  coal 
at  New  Orleans  to  steam  all  the  way  from  New  Orleans  to  Halifax,  and 
no  more;  and  that  the  whole  of  said  steamer,  including  all  securely  cov- 
ered spaces  on  deck,  and  any  ballast  tanks  arranged  for  cargo,  with  the 
exception  only  of  the  captain  and  officers'  cabins,  engineand  boiler  houses, 
engine-room,  ordinary  side  bunkers,  the  necessary  room  for  the  accom- 
modation of  the  crew,  and  the  storage  of  the  sails,  cables,  and  provisions, 
shall  be  for  the  sole  use,  and  at  the  disposal  of  the  charterers  for  cargo. 
The  voyage  actually  made,  and  for  which  cargo  was  obtainedi  was  di- 
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reel  to  Liverpool,  without  deviation  to  Halifax,  and  much'  cargo  dpace 
(as  specitied  in  charter-party)  was  necessarily  taken  up  by  the  additional 
amount  of  coal  required  to  steam  all  the  way  to  Liverpool.  The  libel- 
ants' bill  shows  that  this  additional  amount  of  coal  amounted  to  200  tons, 
and  the  evidence  shows  that  freight  was  turned  away  from  the  vessel, 
and  that  that  amount  of  space  utilized  would  have  realized  about  $1,000 
additional  freight  charges.  The  stipulation  in  regard  to  coaling  at  Hali- 
fax was  in  favor  of  charterers,  and  to  the  detriment  of  the  ship,  as  it  in- 
creased the  cargo's  space,  and  necessarily  prolonged  the  voyage,  with 
port  charges  at  Halifax.  The  less  price  of  coal  at  Halifax  was  a  point 
in  favor  of  the  ship,  but  the  advantage  was  offset  by  port  charges  and 
expenses. 

Under  Ihis  state  of  facts  I  am  at  a  loss  to  understand  how  the  libel-, 
ant  can  daim  as  a  part  of  his  damages  the  difference  in  price  of  coal 
at  New  Orleans  and  at  Halifax.  Nor  do  I  understand  why  the  damages 
should  be  enhanced  by  notaries'  fees,  court's  fees,  and  stenographer's 
charges.  The  libelant  was  .at  liberty  to  iii6ur  such  expenses;  but,  as 
the  ship  was  unconditionally  refused  at  4:12  p.  m.  of  the  28th,  such  ex- 
penses to  fix  liability  were  wholly  un^eges^ry.  Any  other  view  would 
defeat  libelant  entirely,  for  the  notice  of  2:60  p.  M.  of  the  28th  required 
the  ship  to  get  ready  for  a  part  catgo  of  grain,  and  she  was  never  so  fitted 
and  tendered.  Under  the  charter-party  the  cargo  was  to  be  loaded  un- 
der the.rules  of  the  New  Orleans  Maritime  Association,  and  14  weather 
working:  days  were  allowed  in  which  to  load  the  vessel.  Under  this  con- 
tract and  the  said  rules,  weather  working  days  do  not  include  Sundays, 
nor  holidays,  nor  days  on  which  business  is  interrupted  by  weather; 
and  said  rules  provide  further  that  rain  during  working  hours  previous 
to  noon  shall  prevent  that  day  from  counting;  rain  after  noon  previous 
to  4  p.  M.  shall  prevent  that  half  of  the  day  from  counting.  Under 
the  evidence,  and  applying  the  said  rules,  and  counting  December  29th 
as  the  first  day,  the  loading  of  the  Lemuria  after  the  charter  was  repudi- 
ated,did  not  consume  14  weather  working  days,  so  that  it  would  seem 
that  the  repudiation  of  the  charter  gave  rise  to  no  claim  for  damages  by 
way  of  demurrage. 

There  is  evidence  in  the  record  that  after  the  repudiation  of  the  char- 
t-er,  the  defendants  offered  the  agents  of  the  ship  £40  (5  shillings  less 
than  price  in  the  charter-party)  per  net  registered  ton,  other  conditions 
similar  to  previous  charter-party.  This  offer  was  not  accepted  by  the 
agents  of  the  ship.  It  is  urged  in  this  case,  by  the  libelant,  that  this 
offer  shows  that  the  charterers  refused  the  vessel  for  no  other  reason  than 
the  decline  in  freights.  The  defendant  Ross  testifies:  "We  made  this 
offer  for  the  express  purpose  of  limiting  any  loss  that  might  arise  should 
a  lawsuit  be  entered  for  damages,  which  we  were  informed  was  intended." 
The  district  judge  took  this  offer  as  made  in  good  faith,  and  as  the  best 
guide,  under  the  circumstances  of  the  case,  in  fixing  the  damages  to 
which  the  libelant  was  entitled  for  breach  of  i:outract.  It  certainly  is 
a  guide  to  which  the  defendants  cannot  object.  If  we  tiike  libelant's  bill 
and  eliminate  therefrom  the  amounts  charged  'for  coal  and  deuiuri*age, 
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and  deduct  $1,000  for  loss  of  cargo  by  taking  coal  in  New  Orleans,'-^ 
three  deductions  which  should  certainly  be  made, — we  have  nearly  the 
same  amount  as  we  obtain  if  we  take  the  offer  of  the  defendants,  above 
stated,  as  determining  the  damages.  Therefore,  as  the  amount  of  dam- 
ages as  determined  by  the  said  offer  is  fair  to  the  defendants,  not  nnjust 
to  the  libelant,  is  the  best  the  case  offers,  and  was  approved  by  the  dis- 
trict judge,  it  will  be  taken  in  this  court  as  the  basis  for  a  decree.  This 
fixes  the  libelant's  damage  at  5  shillings  sterling  per  net  registered  ton  of 
the  ship.  Let  a  decree  be  entered  in  this  case  in  favor  of  the  libelants 
for  $1,296,  with  5  per  cent,  interest  thereon  from  January  15,  1884; 
the  defendants  and  their  sureties  to  pay  the  same,  together  with  the  costs 
of  the  district  court;  the  Ubelaut  to  pay  the  costs  of  transcript  imd  of  this 
court. 


The  Baltimore.* 

New  York  &  C.  S.  S.  Co.  v.  The  BALTiHbRB. 

(Diitriot  Court,  8.  D.  Nw>  T&rk.  ^arch  29, 1888.) 

1.  COLLIBIOK— StBAICBB  AND  FbRRT-BOAT— OROSSnTQ  COURBBB. 

The  steamer  C,  while  cominj?  down  the  North  river,  and  approaching  her 
wharf  in  New  York  city,  was  run  into  by  the  feny-boat  B.,  which  was  near- 
ing  her  slip  in  New  York  on  her  trip  from  Jersey  City.  Each  vessel  signaled 
her  intention  to  pass  ahead  of  the  other,  and  each  kept  on  her  course  until 
within  some  200  feet  of  the  place  of  collision,  when  both  reversed.  Held,  that 
the  C.  was  in  fault  (1)  for  not  avoiding  the  B.,  which  was  on  her  starboard 
hand,  and  not  signaling  in  time;  (2)  for  attempting  to  pass  to  the  left,  when 
that  course  was  not  necessary,  without  a  previous  understanding  by  signal 
with  the  ferry-boat;  and  (8)  for  not  reversing  sooner.  Held,  that  the  ferry- 
boat was  also  in  fault,  though  she  had  the  right  of  way,  for  not  stopping  and 
backing  when  the  purpose  of  the  O.  to  go  ahead  became  clear,  and  it  was 
manifest  that  the  G.  could  not,  or  would  not,  by  her  own  efforts,  avoid  col- 
lision. 

2.  Same— Entering  Slips— Utiles. 

Ferry-boats  must  observe  the  usual  rules  of  navigation  when  not  so  near 
their  slips  that  observance  of  such  rules  will  occasion  embarrassment  in  en- 
tering. 

In  Admiralty.     Libel  for  damages* 
II.  Z>.  Van  Orden,  for  libelant. 
BidcUe  &  Ward^  for  claimant. 

Brown,  J.  At  about  half  past  7  in  the  morning  of  September  15, 
1886,  as  the  libelant's  side-wheel  steamer  Catskill,  was  coming  down  the 
North  river  and  approaching  her  wharf  at  the  foot  of  Jay  street,  she  came 
in  collision  with  the  ferry-boat  Baltimore,  which  was  coming  up  from 
the  Jersey  City  ferry  to  her  slip  at  Desbrosses  street.  The  starboard  bow 
of  the  ferry-boat  struck  the  starboard  bow  of  the  Catskill  about  50  feet 

^Reported  by  Edward  G.  fionedict,  Esq.,  of  the  New  York  bar. 
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£rom  heratenii  and  penetrated  her  side  about  seven  feet,  doing  her  very 
•considerable  damage,  for  which  this  libel  was  filed.  The  place  of  collis- 
ion, as  I  find,  was  about  500  feet  off  the  end  of  pier  27,  new  number, 
At  the  foot  of  Hubert  street,  and  about  660  feet  below  the  Desbrosses- 
Street  slip,  and  about  1,100  feet  above  the  pier  at  the  foot  of  Jay  street, 
where  the  Catakill  was  to  land.  Each  side  claims  that  its  own  boat  wa^ 
49topped  at  the  time  of  the  collision.  I  am  satisfied,  however,  that  this 
was  not  the  case  as  respects  either.  The  Catskill,  until  she  had  passed 
Desbrosses-Street  ferry,  was  running  at  the  rate  of  10  or  11  knots,  being 
then  about  six  or  seven  hundred  feet  off  the  ends  of  the  piers,  and  head- 
ing for  her  pier  at  the  foot  of  Jay  street.  After  passing  that  dip,  she 
gave  a  sigrial  of  two  whistles  to  the  ferry-boat,  indicating  that  abe  would 
pass  ahead  of  her;  'she  next  gave  different  signals  to  three  or  four  other 
'boats  which  were  lower  down  in  the  river;  and  then,  on  perceiving  that 
the  ferry-boat  was  not  giving  way,  she  gave  the  order  to  stop  and  reverse 
her  engines  when  within  about  200  feet  of  the  place  of  collision.  The 
ferry-boat  was  coming  up  the  river,  heading  for  the  end  of  the  second 
pier  below  her  slip.  The  Catskill  was  observed  a  third  of  a  mile  distant. 
Three  separate  signals  of  one  whistle,  each  at  short  intervals,  were  given, 
indicating  that  she  would  go  i^ead  of  her.  No  answer  was  heard  until 
they  were  quite  near.  The  order  to  reverse  waa  given  about  200  feet 
•only  from  the  place  of  collision,  and  only  three  and  a  half  or  four  turns 
of  the  engine  backward  were  obtained  before  they  struck.  These  cir- 
cumstances, with  the  character  of  the  wound,  leave  no  doubt  that  both 
vessels  had  considerable  headway  at  the  moment  of  collision.  Both 
boats  had  long  been  accustomed  to  run  on  their  respective  lines;  the 
•course  and  intention  of  each  were  perfectly  understood  by  the  other. 
Each  has  invoked  in  its  own  favor  the  ruling  in  the  case  of  The  John  S. 
.Darcy  and  The  Isaac  L,  Fisher ^  29  Fed.  Rep.  644,  claiming  she  bad  a 
right  to  be  unobstructed  while  making  her  slip  or  wharf.  I  do  not 
think  that  rule  is,  in  the  present  case,  applicable  to  either;  for  the  rea- 
43on  that  the  place  of  collision  was  not  immediately  adjacent  to  the  land- 
ing place  of  either,  and  because  both  could  have  pursued  the  ordinary 
-course  of  navigation,  according  to  the  rules,  without  causing  embarrass- 
ment to  either  in  making  her  slip.  The  place  of  collision  was,  as  I 
have  said,  some  1,100  feet  above  the  wharf  of  the  Catskill,  and  some 
650  feet  below  the  slip  of  the  Baltimore.  The  Catskill  could  have  passed 
to  the  right  without  difiBculty;  and  the  Baltimore  could,  without  the 
slightest  embarrassment,  have  stopped,  and  gone  astern  of  the  Catskill, 
ias,  too  late,  she  endeavored  to  do.  I  cannot  find,  therefore,  that  there 
was  in  fact  any  special  circumstances  which,  under  the  twenty-fourth 
rule  of  navigation,  made  a  departure  from  the  ordinary  rules  necessary. 
The  primary  obligation  rested  upon  the  Catskill  to  keep  out  of  the 
way,  as  she  had  the  Baltimore  on  her  starboard  hand.  She  was  in  fault 
^First,  For  not  signaling  to  the  Baltimore  earlier  than  she  did.  This 
was  first  done  at  less  than  half  the  distance  required  by  the  inspector's 
jrules.  Second.  She  was  farther  in  fault  for  undertaking  to  pass  to  the 
i^fi  when  that  course  was  not  necessary  and  without  having  first  had  a 
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common  understanding  by  an  acquiescing  signal  from  the  Baltimoie, 
^hen  she  was  not  sufficiently  in  advance  to  enable  her  to  pass  ahead  of 
the  Baltimore  without  danger,  or  without  assistance  from  the  latter.  The 
maneuver  was,  therefore,  at  her  own  risk.  The  OUy  of  Harifordy  11 
Blatchf.  72,  74;  The.  Fanwood,  28  Fed.  Rep.  373;  The  VanderbiU,  20 
Fed.  Rep.  650;  The  Nerms,  23  Fed.  Rep.  448.  Third.  For  not  revers- 
ing sooner  when  the  ferry-boat  was  seen  approaching  near  at  consider- 
able speed,  and  the  danger  of  collision  was  manifest. 

As  respects  the  Baltimore,  the  case  is  similar  to  many  others,  in  which, 
notwithstanding  the  primary  fault  is  that  of  the  vessel  bound  to  keep 
out  of  the  way,  the  other  vessel  is  also  held  in  fault  for  not  stopping  and 
backing  as  soon  as  the  purpose  of  the  former  vessel  to  go  ahead  was  dear,- 
and  when  it  was  manifest  that  the  other  could  no  longer,  by  her  own  ef- 
forts, avoid  collision.  The  Columbia,  25  Fed.  Rep.  844;  The  Frima,  28  * 
Fed.  Rep.  249;  The Fanwood,  Id.  878;  Tlie  Aurania,  29  Fed.  Rep.  99.  So 
long  as  the  vessel  bound  to  keep  out  of  the  way  has  clearly  time  and 
space  enough  to  do  so,  and  there  are  no  certain  indications  of  any  con- 
trary intent,  the  other  vessel  has  a  right  to  presume  that  the  former  will 
do  her  duty,  and  is  not  bound,  under  rule  21,  to  stop  and  reverse. 
When  that  limit  is  passed,  rule  21  requires  immediate  stopping  and  re- 
versing, if  necessary  to  avoid  collision.  The  pilot  of  the  Baltimore  in 
this  case  did  not  stop  till  much  beyond  that  limit.  He  had  special  rea-' 
son  to  be  upon  his  guard,  because  there  were  several  vessels  below,  to 
which  the  Catskill  was  obliged  to  pay  attention ;  and  because  he  got  no 
response  to  several  of  his  own  signals  to  the  Catskill.  The  course  of  the 
Catskill  was  plain.  She  was  nearing  the  shore,  evidently  making  for 
her  wharf,  and  unless  she  sheered  to  the  westward  some  considerable 
time  before  reaching  the  place  of  collision,  which  she  did  not  do,  it 
would  be  difficult  for  the  ferry-boat  even  to  reach  her  slip  by  going 
through  the  comparatively  narrow  passage  to  the  right,  or  to  the  east- 
ward of  the  Catskill.  The  Catskill,  instead  of  sheering  to  the  westwiard, 
as  she  might  have  done  to  make  room  for  the  Baltimore  to  pass  easily 
to  the  right,  manifested  from  the  first  a  contrary  intention;  she  con- 
tinued on  her  course  to  run  ahead  of  the  Baltimore  at  rapid  speed.  The 
pilot  of  the  Baltimore  saw  what  she  was  doing,  and  knew,  or  ought  to 
have  known,  her  intentions;  but  he  did  not  reverse  until  within  about 
200  feet  of  the  place  of  the  collision,  long  after  the  course  and  the  inten- 
tion of  the  Catskill  to  cross  his  bow  were  plain.  The  pilot  knew  that 
by  backing  earlier  he  could  not  possibly  do  any  hann,  nor  in  the  least 
thwart  the  purpose  of  the  Catskill.  The  right  of  way  is  not  a  right  to 
run  into  unnecessary  collision.  The  Non  PareiUej  33  Fed.  Rep.  624,  and 
cases  cited;  The  Beryl,  9  Prob.  Div.  187.  Notwithstanding  the  fact, 
therefore,  that  the  primary  fault  was  the  Catskill's,  in  presuming  that 
the  ferry-boat  would  give  way  to  her,  and  in  attempting  to  run  ahead 
upon  that  expectation,  the  ferry-boat  must  also  be  held  to  blame.  The 
great  stake  in  the  lives  and  property  of  innocent  persons  forbids  any  relax- 
ation of  the  rule  that  requires,  in  the  face  of  an  impending  collision,  that 
each  boat  shall  take  such  timely  and  suitable  measures  to  avert  it  as  are 
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within  her  power,  without  reference  to  the  original  00-calIed  right  of  way. 
The  damages  and  costs  must  therefore  be  divided.     The  libelant  is  en- . 
titled  to  a  decree  for  half  his  damages  and  costs ;  and  a  reference  may  be 
taken  to  compute  the  amount,  if  not  agreed  upon. 


The  Louisiana.* 
The  New  Obleams. 


Millard  v.  The  New  Orleans.  National  Storage  C!o.  v.  The  Louis- 
iana. Van  Wie  v.  Same.  New  York  Harbor  Tow-Boat  Co.  v. 
Same* 

(Diiiriet  Court,  8.  D.  yew  Tark.    March  24, 188a) 

Salyaob— FiBB  OH  PiEB— TowiHO  Vbssbls  INTO  Stbbax— Appobtionmbnt  of 
Award. 

On  the  afternoon  of  January  29, 1887,  a  fire  broke  out  on  the  bulkhead  adjoin- 
ing piers  8  and  9,  North  river,  in  the  citr  of  New  York,  and  spread  with  great 
rapidity  alonf^  pier  9.  The  steam^ship  Louisiana  lay  moored  on  the  northerly 
side  of  this  pier,  and  the  steam-ship  Kew  Orleans  on  the  southerly  side,  and 
both  vessels  caught  fire.  Two  tugs  hauled  the  Louisiana  into  the  stream,  and 
two  others  assisted  in  putting  out  the  fire.  Two  other  tugs  hauled  out  the 
New  Orleans;  one  of  them  rendering  but  slight  service  was  not  a  party  herein. 
The  steam-ships  were  in  great  danger  if  they  remained  long  at  the  pier. 
There  was  at  no  time  any  special  peril  to  the  tugs.  The  Louisiana  and  cargo 
were  worth  from  $800,000  to  $400,000;  the  New  Orleans  was  worth  $180.0U0. 
The  above  suits  were  brought  by  the  various  owners  of  the  tugs  to  recover 
salvage.  Held,  that  the  Louisiana  should  pay  $2,000  as  salvage  to  the  four 
tugs  which  assisted  her,  viz.,  $1,400  to  those  that  hauled  her  out,  and  $600  to 
the  others;  and  that  the  New  Orleans,  whose  danger  was  greater,  though  her 
value  less,  should  pay  the  same  to  the  libelant's  tug;  the  awards  to  be  divided 
three- fourths  to  the  owners,  one-fourth  to  master  and  crew. 

In  Admiralty.     libel  for  salvage. 
Cfeorge  H.  Bruce ^  for  storage  company, 
Wilcox,  Adams  &  MackUn^  for  Millard. 
John  E.  Parsons^  for  claimants. 

Brown,  J.  The  above  libels  were  filed  to  recover  for  salvage  services 
rendered  to  the  steam-ships  Loaisiana  and  New  Orleans  on  the  afternoon 
of  January  29,  1887.  At  about  4  o'clock  of  that  day  a  fire  broke  out 
among  some  bales  of  cotton  upon  the  bulkhead  that  adjoins  piers  8  and 
9,  North  river.  The  New  Orleans  lay  moored,  bows  out,  on  the  south- 
erly side  of  pier  9;  the  Louisiana,  bows  out,  moored  on  the  northerly 
side.  The  fire  spread  with  great  rapidity  along  pier  9,  and  both  steam- 
ers caught  fire,  and  were  considerably  damaged.  The  cost  of  repairing 
the  New  Orleans  was  about  $15,000;  the  Louisiana,  about  $7,500. 
Both  were  hauled  out  as  soon  as  possible;  the  steam-tugs  CommunipaWi 
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Lewis  Palver,  Geo.  H.  Starrs,  and  Baltic,  taking  part  in  the  removal  of 
the  Louisiana,  and  in  putting  out  the  fire,  and  the  steam^tug  Edwin  H. 
Millard,  and  another  tug  not  represented  in  this  action,  in  hauling  out 
the  New  Orleans.  The  testimony  taken  is  voluminous,  and  the  viewa 
of  the  parties  as  to  the  merits  of  the  claims  are  widely  divergent.  It 
would  be  unprofitable  to  refer  here  to  the  details  of  the  testimony.  The 
Louisiana  was  partly  loaded,  and  the  value  of  the  ship  and  cargo  at  the 
time  was  from  $300,000  to  $400,000;  the  value  of  the  New  Orleans  was 
about  $130,000.  Next  to  the  value  of  the  vessels,  the  most  important 
element  was  the  imminent  danger  to  which  they  were  exposed.  On  this 
point  I  have  no  doubt  that  there  was  the  most  urgent  necessity  for  imme- 
diate removal.  Neither  could  have  remained  where  they  were  without 
at  least  very  heavy  damage.  The  Louisiana,  while  she  lay  next  the 
burning  pier,  though  she  had  large  means,  in  pumps  and  hose,  for  put- 
ting out  fire,  could  not  have  used  them  effectively  there.  Several  tugs 
were  sent  instantly  to  the  seat  of  danger  upon  telegraphic  calls  for  assist- 
ance; others  happened  to  be  near  at  hand,  whose  services  were  called  for, 
and  instantly  rendered.  These  services  were  continued  from  one  to  two 
hours.  Three  tugs,  the  Chancellor,  Cheney,  and  Bayonne,  which  had 
first  endeavored  to  assist  the  New  Orleans,  had  failed,  when  the  Millard 
came  to  her  assistance.  It  is  doubtful  whether  any  other  competent 
tugs  at  that  moment  were  present  and  available  for  her  use,  except  the 
Lennox,  with  which  a  settlement  was  made  without  litigation.  Others 
appeared  shortly  after.  The  situation  was  such  that  there  was  no  imme- 
diate or  considerable  danger  to  the  tugs  in  rendering  assistance  to  either 
vessel;  and  the  evidence,  I  think,  shows  that  at  least  shortly  after  the 
tugs  here  represented  commenced  their  services  a  number  of  other  tugs 
arrived  ready  and  anxious  to  render  any  aid  desired.  Two  others,  the 
Fletcher  and  the  Garrett,  seem  to  have  been  present  about  the  time  the 
Millard  arrived.  But  considering  that  the  officers  of  the  New  Orleans 
had  been  pressing  for  immediate  help;  that  the  previous  efforts  of  the 
Chancellor,  the  Cheney,  and  the  Bayonne  had  been  ineffectual,  it  must 
be  inferred  that  the  Fletcher  and  the  Garrett,  if  there  at  the  time  the 
MiUard  arrived,  or  before,  were  either  unwilling  to  take  hold,  or  were 
deemed  insufficient;  otherwise  it  is  not  credible  that  their  services  would 
not  have  been  used.  The  suggestion  that  the  New  Orleans  could  safely 
lie  on  the  south  side  of  the  slip  in  the  berth  where  the  Chancellor  had 
been,  and  from  which  the  latter  had  fled  in  haste,  and  that  removal  to 
that  berth  was  all  that  was  desired  or  needed  by  the  New  Orleans,  I  re- 
gard as  chimerical.  The  Communipaw  was  the  first  to  come  to  the  res- 
cue of  the  Louisiana,  and  the  Pulver  soon  followed;  they  together  pulled 
her  away  by  a  hawser  from  the  burning  dock.  The  Baltic  and  the  Starrs 
soon  went  alongside;  they  were  necessary  to  keep  her  from  drifting  away 
with  the  tide  or  against  other  vessels;  and  both,  at  the  master's  request, 
played  upon  the  fire  and  assisted  in  putting  it  out;  the  Starrs  being  most 
serviceable  for  that  purpose,  but  arriving  later.  Although  there  was  no- 
special  danger  to  any  of  the  tugs  in  rendering  their  assistance,  there  is 
always  some  danger  to  tugs  in  going  in  the  immediate  yicinity  of  burn- 
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ing  wharves  or  ships,  from  a  variety  of  causes.  The  ordinary  insur- 
ance is  thereby  forfeited,  in  case  of  loss  while  rendering  such  services. 
The  element  of  danger  to  the  tugs  cannot  be  wholly  ignored.  The  chief 
considerations,  however,  in  this  case,  in  favor  of  the  tugs,  are  the  urgent 
necessity  of  immediate  aid  to  the  steam-ships,  and  the  certainty  of  very 
large  loss  unless  they  had  been  towed  away  at  once.  Every  minute's  addi- 
tional delay  in  the  removal  of  the  steamers  would  probably  have  cost 
them  from  $500  to  $1 ,000  additional  damage.  On  the  other  hand,  there 
was  no  considerable  difficulty  or  danger  to  the  tugs  or  to  the  men  in  ren- 
dering their  services;  and  very  shortly  after  these  tugs  came,  other  tugs 
arrived,  which  would  have  been  glad  to  render  similar,  though  some^ 
what  later,  services. 

The  general  principles  that  should  guide  in  making  up  a  salvage  award 
are  stated  by  Mr.  Justice  Bbadlby  in  the  case  of  The  Stdiotej  5  Fed.  Rep. 
99,  as  follows: 

**  Salvage  is  the  reward  granted  for  saving  the  property  of  the  unfortunate, 
and  should  not  exceed  what  is  necessary  to  insure  the  most  prompt,  energetic* 
and  daring  effort  of  those  who  have  it  in  their  power  to  furnish  aid  and  sue* 
<;or.  Anything  beyond  that  would  be  foreign  to  the  purpose  and  principle  of 
salvage.    Anything  short  of  it  would  not  secure  its  objects." 

Bearing  this  principle  in  mind  in  both  its  aspects,  I  find,  upon  all  the 
evidence,  that  $2,000  will  be  a  just  award  to  be  paid  by  the  Louisiana. 
Though  the  New  Orleans  was  of  much  less  value,  she  was  in  greater 
danger,  from  the  strong  north-east  wind  that  blew  the  fire  directly  towards 
her.  I  aUow  $2,000  to  be  paid  by  her  to  the  Millard,  in  addition  to  the 
small  sum  already  paid  in  settlement  with  the  Lennox  for  the  minor 
service  of  the  latter.  The  sum  to  be  paid  by  the  Louisiana  will  be 
divided  among  the  several  tugs  that  assisted  her  as  follows:  To  the  Com- 
munipaw,  $800;  to  the  Pulver,  $600;  to  the  Starrs,  $300;  and  to  the  Bal- 
tic, $300.  Of  the  amounts  awarded  to  each  tug,  three-fourths  will  be 
paid  to  the  owners,  and  one-fourth  to  the  master  and  crew,  in  the  follow- 
ing proportions:  Four  parts  thereof  to  the  master  or  pilot;  two  parts  to 
the  mate  or  foreman;  the  same  to  the  chief  engineer,  and  one  part  to 
each  of  the  other  hands.     See  Markham  v.  Smpsony  22  Fed.  Rep.  7^3, 

Decrees,  with  costs,  may  be  entered  accordingly. 


RUMBALL  V.  PUIG.* 
IBUtrict  CcuTt,  a.  B.  Jffeto  York.    March  98, 1888.) 

DXlCURlU€(B'-LlABIUTT  OF  CHABTBBEB--FAn:iUBB  TO  FuBHISH  CLEARANCE  PA- 
PERS—CUBTOM  ANU  IJSAOE. 

A  768861*8  lay  days  expired  on  Saturday.  Her  loading  was  completed  on 
Friday,  but  her  clearance  papers  were  not  furnished  by  charterer  until  Mon- 
day afternoon,  and  the  ship  sailed  Tuesday.  The  charter  provided  that  char- 
terer should  be  liable  "for  any  detention  of  the  vessel  by  his  default"  after  the 
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expiration  of  the  lay  days.  Evidence  was  given  of  the  existence  of  a  custom 
allowing  a  charterer  one  day  after  the  loading  is  completed  in  which  to  fur- 
nish necessary  papers,  and  charterer  claimed  that  he- was  entitled  to  one  day 
for  furnishing  papers  after  the  expiration  of  the  lay  days.  Held,  that  under 
the  above  clause  of  the  charter  a  aetention  of  clearance  papers  would  render 
the  charterer  liable.  Held,  further,  that  no  custom  was  proved,  or  would  be 
sustained,  allowing  charterer  more  than  one  day  after  tne  leading  is  in  fact 
completed,  or  until  the  end  of  the  lay  days,  if  that  be  later:  and  that  a  ship 
cannot  be  detained  after  her  lay  days  have  expired,  without  compensation, 
when  the  loading  has  been  actually  completed  more  than  a  day  previous. 
Charterer  was  therefore  held  liable  for  one  day's  demurrage. 

WikoXj  Adams  &  Maclclin^  for  libelant. 

UUoy  Ruebsamen  &  Hubbe,  for  respondent. 
I 

Brown,  J.  The  respondent  chartered  the  libelant's  bark  Lillian,  agree- 
ing to  pay  $60  per  day  "for  any  detention  of  the  vessel  by  hijs  defeult" 
after  the  expiration  of  15  lay  days.  The  lay  days  expired  on  Saturday, 
August  31 ,  1887.  It  was  the  charterer's  duty  to  furnish  the  master  cer- 
tain documents  in  order  to  enable  her  to  procure  her  clearance,  and  sail 
for  her  Spanish  port.  Her  loading  was  completed  early  on  Friday. 
During  Saturday  repeated  demands  were  made  upon  the  respondent  for 
the  necessary  documents.  They  were  not  furnished  until  Monday  after- 
noon, just  in  time  to  clear  at  the  custom-house,  but  not  in  season  to 
make  it  practicable  to  sail  until  the  next  morning.  Evidence  was  given 
of  a  general  practice  and  understanding  in  accordance  with  a  rule  of  the 
produce  exchange  that  allows  charterers  one  day  after  the  loading  is 
completed  in  which  to  furnish  necessary  papers  and  documents.  The 
reason  of  this  rule  was  stated  to  be  that  it  is  found  generally  impractica- 
ble to  obtain  the  necessary  bills  and  documents  at  the  moment  the  load- 
ing is  completed.  There  was  no  default  in  this  case  as  respects  any  of 
the  express  clauses  of  the  charter  in  regard  to  loading;  and  the  charter 
stated  nothing  in  regard  to  furnishing  papers  and  documents.  It  cannot 
be  doubted,  however,  that  it  was  the  charterer's  duty  to  furnish  these 
papers.  The  15  lay  days  were  for  the  purpose  of  loading.  But  the  gen- 
eral clause  giving  demurrage  was  designed,  I  think,  to  bind  the  char- 
terer for  the  neglect  of  any  duty  required  of  him  to  enable  the  vessel  to 
sail. 

For  the  respondent,  it  is  claimed  that  he  was  entitled  to  one  business 
day  in  which  to  furnish  the  ship's  papers  after  the  lay  days  had  expired. 
That,  however,  is  not  the  language  of  the  produce  exchange  rules,  nor, 
as  it  seems  to  me,  its  intention,  where  the  loading  is  in  fact  completed 
before  the  lay  days  have  expired.  In  some  cases,  where  the  time  to 
complete  loading  is  advertised,  it  is  the  practice  to  allow  desired  changes 
of  cargo  up  to  the  last  moment;  and  when  that  is  done,  the  charterer 
perhaps  should  not  be  held  in  default,  as  respects  a  customairy  obligation* 
until  he  has  had  the  customary  additional  day  to  comply  with  it.  The 
proofs  show  in  this  case  that  the  loading  was  entirely  completed  early  on 
Friday.  The  bills  of  lading  were  then  signed.  There  is  no  evidence 
that  any  more  loading  of  the  vessel  was  designed  or  expected.  The 
produce  exchange  rule  of  itself  has  no  binding  force.     But  it  may  be  re- 
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ferred  to  as  an  aid  in  understanding  the  custom  testified  to,  and  I  do 
not  think  there  is  any  custom  difierent  from  that  rule.  Looking  at  all 
the  evidence,  I  do  not  think  there  is  proof  of  any  custom  that  warrants 
more  than  the  allowance  of  one  additional  day  to  furnish  the  ship's  doc- 
uments after  the  loading  is  in  fact  completed,  or  until  the  end  of  the  lay 
days,  if  that  be  later;  and  that  the  ship  cannot  be  detained  after  the  lay 
days  have  expired  without  compensation  when  the  loading  has  been  act- 
ually and  practically  completed  more  than  a  day  before.  The  reason  of 
the  custom  and  of  the  rule  in  that  case  fails,  and  it  becomes  unjust  to 
the  ship  to  enlarge  the  time,  because  that  would  be  practically  to  ex- 
tend the  stipulated  lay  days  without  cause;  and  no  such  alleged  custom 
could  be  sustained.  1  must  hold  the  respondent,  therefore,  in  default 
for  not  famishing  the  ship's  necessary  decuments  on  Saturday.  As  he 
had  the  whole  of  that  day,  however,  in  which  to  do  it,  the  following  day 
being  Sunday,  the  ship  could  not  have  sailed  until  Monday  morning. 
His  delay  kept  her  until  Tuesday  morning,  and  the  libelant  is  therefore 
entitled  to  one  day's  demurrage,  viz.,  $60|  with  interest  and  costs* 


The  Pbincipia.* 

Alexandre  et  al.  v.  The  Pbincifia. 

(DUti-iei  Court,  8.  D.  Neu>  York.    March  28. 1888.) 

.  SniFPiNa— Charteb-Party— **WoHKiNo  Hours  "—Custom  op  Port. 

The  phrase  ** working  hours"  in  a  clause  of  a  charter-party  means  those 
hours  ciuring  which  work  is  ordinarily  done  about  the  business  to  which  the 
clause  relates,  and  is  to  be  construed  according  to  the  custom  of  the  port  as 
to  the  working  and  hauling  of  vessels  in  loading  and  discharging. 

L  Same— Burden  of  Proof. 

In  the  charter-party  under  which  libelants  chartered  claimants'  steam-ship 
P.  was  a  clause  providing  that'* in  the  event  of  damage  preventing  the  work- 
ing of  the  ship  for  more  than  24  workini;  hours  "payment  of  hire  should  cease 
till  she  should  be  aeain  lit  to  resume  her  service.  The  steam-ship,  having 
broken  a  propeller  blade,  was  dry-docked  for  repairs  on  the  afternoon  of  Sat- 
urday, and  was  taken  off  on  Monday  afternoon.  Libelants  claimed  a  rebate 
of  charter  money  for  the  three  days  the  vessel  was  on  the  dock,  and  brought 
this  suit  to  enforce  it,  claiming  that  "24  working  hours"  meant  hours  during 
which  work  might  possibly  go  on,  u  e„  consecutively,  night  and  day  Claim- 
ants contended  that  the  phrase  meant  only  the  ordinary  working  hours  in  the 
handling  of  a  ship  in  port,  and  that,  on  this  construction,  the  vessel's  repairs 
had  not  detained  her  for  24  working  hours.  Held,  that  the  burden  was  on 
libelant  to  prove  his  interpretation  of  the  clause,  and  that  it  was  not  proved. 

In  Admiralty.     Action  for  rebate  of  charter  money. 
A.  0.  SdUer^  for  libelants. 
R.  D,  Benedict^  for  claimant. 

'Reported  by  Edward  G.  Benedict,  Esq.,  of  thd  Nev/  York  oar. 
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Brown,  J.  The  libel  is  filed  to  recover  a  rebate:  of  charter  money. 
The  libelants,  in  December,  1884,  chartered  the  steam-ahip  Principia 
from  her  owners  for  12  months.  By  the  terms  of  the  charter  the  owners 
were  required  to  do  certain  repairs*  By  the  nineteenth  clause  the 
"steamer  was  to  be  docked,  and  bottom  cleaned  and  painted,  if  charter- 
ers think  necessary,  at  least  once  in  every  six  months,  and  payment  of 
hire  to  be  suspended  until  she  is  again  in  a  proper  state  for  the  sendee." 
By  the  fourteenth  article  it  was  provided  that  "in  the  event  ♦  *  * 
of  damage  preventing  the  working  of  the  steamer  for  more  than  24  work- 
ing hours"  the  payment  of  hire  should  cease  until  she  should  be  again 
in  an  "efficient  state  to  resume  her  service."  In  the  following  Aprils 
having  taken  the  ground  upon  one  of  her  trips,  and  one  of  the  blades  of 
the  propeller  being  broken,  she  was  docked  by  the  owners  to  make  the 
necessary  examination  of  her  hull  and  to  do  needful  repairs.  She  went 
upon  the  dock  in  the  afternoon  of  Saturday,  April  26,  and  was  taken  off 
on  the  afternoon  of  Monday  following.  Duringt  his  time  her  hu..  was  also 
painted.  On  the  8th  of  May  the  libelant  presented  a  bill  to  the  agents  of 
the  owners  claiming  a  rebate  for  three  days  hire,  amounting  to  ♦534.90^ 
for  the  three  days  the  vessel  was  on  the  dock.  Payment  was  declined. 
The  monthly  hire  was  subsequently  paid  in  advance  for  several  months^ 
until  on  the  7  th  of  July  when,  upon  n^otiations,  the  charter  was  canceled 
by  the  payment  by  the  libelants  of  $7,500.  That  sum  was  understood 
to  embrace  one  month's  hire  in  advance,  and  charges  for  agents'  commis- 
sions, arbitration  fees,  and  cables.  In  -the  negotiations  for  the  cancella- 
tion of  the  charter  no  express  allusion  was  made  to  the  claim,  which  had 
previously  been  presented  and  rejected,  for  the  rebate  now  in  suit.  A 
few  days  after  the  cancellation,  and  after  payment  of  the  money,  the 
claim  for  rebate  was  renewed,  and  the  present  libel  filed. 

The  claim  originally  made  was  for  the  time  that  the  vessel  was  on  the 
dock  while  being  painted,  under  the  nineteenth  clause.  The  evidence 
shows  clearly,  however,  that  the  charterers  had  made  no  demand  or  re- 
quest that  the  bottom  be  cleaned  or  painted,  and  that  that  work  was  not 
necessary  to  be  done  at  that  time,  but  was  voluntarily  done  by  the  mas* 
ter,  in  order  to  save  the  expense  of  subsequent  docking;  and  that  the 
painting  did  not  extend  at  all  the  time  the  ship  was  necessarily  on  the 
dock  for  the  other  work.  At  the  trial  the  complaint  was  allowed  to  be 
amended  so  as  to  include  a  demand  under  the  fourteenth  clause  of  the 
charter,  t.  e.,  "for  damage  for  preventing  the  working  of  the  steamer  for 
more  than  24  working  hours."  The  evidence  shows  that  the  phrase 
"working  of  the  steamer"  refers  to  work  in  port,  about  any  of  the  char- 
terers' business  with  the  ship,  such  as  that  pertaining  to  the  loading  or 
unloading  of  cargo..  The  effect  of  this  clause,  therefore,  is  that  in  case 
of  any  damage  that  prevents  such  working  of  the  steamer  for  more  than 
24  of  the  ship's  working  hours,  payment  of  hire  shall  cease.  The  libel- 
ants' claim  that  "24  working  hours"  means  hours  duriiig  which  work 
might  possibly  be  going  on,  that  is,  consecutively,  night  and  day;  the 
respondents  say  that  the  phrase  means  only  the  ordinary  working  houis 
in  the  handling  of  the  ship  in  port,  in  the  work  of  loading  and  discliarg- 


Digitized  by 


Google 


THE   BELLB4  669 

liig,  and  that  this,  tinder  the  r^ulations  of  the  custom-house,  is  ordi- 
narily from  8  to  10  hours  per  day  only.  The  usual  stipdlationd  in  char- 
ters on  this  subject  are  made  in  either  of  three  forms,  viz.,  by  running 
days,  by  working  days,  or  by  working  hours.  The  respondents  contend 
that  the  latter  form  excludes  holidays,  tlie  ordinary  hours  of  rtet,  bad 
weather  that  disables  from  working,  and  any  general  disability,  such  as 
strikes.  Only  one  witness  was  examined  on  each  side  in  regard  to  the 
meaning  of  this  phrase.  The  libelants'  contention  would  give  no  effect 
to  the  word  "working,"  and  would  be  equivalent  to  striking  that  word 
out  of  the  clause.  This  is  not  admissible  in  the  construction  of  written 
instruments.  la  the  absence  of  special  proof  of  some  different  meaning, 
the  words  of  the  contract  must  be  construed  in  their  ordinary  sense. 
Twenty-four  working  hours  in  this  view  would  mean  those  hours  during 
which  work  was  ordinarily  done  about  the  business  to  which  the  clause 
relates.  If,  for  instance,  it  was  the  usual  practice  in  this  port  to  work 
day  and  night  consecutively,  during  good  weather,  the  words  would  be 
construed  to  mean  consecutive  hours  during  such  weather.  Holidays 
would  b^  admitted  or  excluded  j  according  as  by  usage  they  were  deemed^ 
or  were  not  deemed,  a  ship's  working  hours  in  port.  The  burden  of 
proof  is  upon  the  libelants  to  establish  the  fact  that  "working  hours"  in 
this  port  means  consecutive  hours  day  and  night;  because,  without  that 
construction,  the  damage  in  this  case,  and  the  repairs  on  the  ship,  did 
not  prevent  the  working  of  the  steamer  for  so  many  as  24  working  hours. 
I  cannot  find  that  the  libelants  have  established  this  by  any  preponder* 
ance  of  evidence,  and  I  am  therefore  constrained  to  dismiss  the  libel  on 
this  ground,  without  considering  the  effect  of  the  subsequent  cancellation 
of  the  charter. 


The  Belu:.^ 

The  Norwich.    . 

CiiABX  9.  The  Belle  and  The  Norwich* 

(Districi  Court,  8.  D,  New  York.    March  24, 1888.) 

OOLLiBioK— Between  Tows— Narhow  Chawwel— Upper  Hudson  Navigation. 
A  collision  occurred  at  night  in  the  upper  Hadson,  a  little  below  Four-Mile 
Point,  some  80  miles  below  Albanv,  where  a  shoal  divides  the  river  into  two 
channels,  the  westerly  channel. be mj?  ordinarily  used  by  tows.  At  the  lower 
end,  whete  the  channels  meet,  the  ebb-tidd.  coming  out  of  the  easterly  chan- 
nel, causes  the  current  to  set  towards  the  west  shore.  The  steam-boat  B.  and 
her  tow  were  approaching  the  entrance  to  the  west  channel,  gQing  up  stream, 
and  wer^  moving  so  slowly  that  the  set  of  the  ebb-tide  towards  the  west  shore 
swung  the  tail  of  ber  tow  somewhat  to  the  weistward.  The  steamboat  N.  and 
her  tow  came  doW^  the  Wf^t  channel,  passing  within  60  to  75  feet  of  the  B., 
and  the  N*  collided  with  lioelant's  canal -boat,  on  the  port  side  of  the  end  of 
the  B.'s  tow.    Both  steam-boats  saV  and  signaled  to  each  other  at  a  consider- 
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able  distance.  HM,  that  the  B.,  perceiving  the  descending  flotilla,  was  in 
fault  for  occupying  with  her  bending  tow  anjr  portion  of  the  western  side  of 
the  narrow  channel.  Held,  that  the  IN.,  knowing  the  westward  set  of  the  cur- 
rent, and  the  consequent  probable  swing  of  the  B.'s  tow  to  the  west,  was  in 
fault  for  attempting  to  pass  so  near  to  the  B.,  such  approach  not  being  abso- 
lutely necessary.    Both  steam-boats  were  therefore  held  in  fault. 

In  Admiralty.     libel  for  damages. 
Hykmd  Zahriskie^  for  libelant. 
Owen  &  Orayy  for  the  Belle. 
R.  D.  Benedicty  for  the  Norwich. 

Brown,  J.  At  about  1  o'clock  a.  m.  of  the  night  of  Angnst  14, 1887, 
while  the  libelant's  canal-boat  Governor  Dix  was  proceeding  up  the  North 
river  with  a  fleet  of  canal-boats  in  tow  of  the  steam-tug  Belle,  and  being 
the  outer  boat  on  the  port  side  in  the  third  tier  from  the  end  of  the  tow, 
she  was  run  into  by  the  steamer  Norwich,  which  was  ooming  down  the 
river,  and  received  damages  for  which  this  suit  was  brought.  The  libel- 
ant's  boat  was  without  fault.  The  litigation  is  between  the  Belle  and 
Norwich.  The  collision  was  about  80  miles  below  Albany,  a  little  above 
Four-Mile  Point,  on  the  western  shore.  About  1 ,500  feet  above  the  light- 
house, which  is  situated  on  the  point,  is  a  buoy,  placed  at  the  lower  end 
of  the  flats  known  as  the  ^'Middle  Ground,"  which  divides  the  river  into 
two  channels,  called  the  easterly  and  westerly  channels.  The  deeperand 
the  better  water  is  in  the  westerly  channel,  which  is  the  one  generally 
used  by  tows.  Immediately  above  the  point  the  west  channel  and  shore 
bend  somewhat  to  the  westward,  and  the  ebb-tide  from  the  easterly  chan- 
nel causes  the  current  to  set  somewhat  towards  the  point  and  the  shore 
for  severarhundred  yards  to  the  southward.  This  naturally  inclines  the 
ends  of  tows  somewhat  towards  the  westerly  shore,  unless  sufficient  pre- 
cautions are  taken  against  it.  Owing  to  this  westerly  set  of  the  ebb-tide, 
and  the  narrowness  of  the  entrance  to  the  westerly  channel,  it  is  unsafe 
for  tugs  with  tows  to  meet  and  attempt  to  pass  each  other  at  the  south- 
erly entrance  of  the  westerly  channel.  The  usage,  when  they  are  likely 
to  meet  at  that  place  on.  the  ebb-tide,  is  for  the  up-going  tug  either  to 
wait  at  a  little  distance  below  the  point,  or  keep  so  far  to  the  eastward 
below  the  buoy  as  not  to  interfere  with  the  down-coming  tug  and  tow, 
which  on  the  ebb  have  the  right  of  way.  The  evidence  shows  that  the 
Belle  and  Norwich  saw  and  whistled  to  each  other  at  abundant  distance; 
that  the  Belle  was  proceeding  quite  slowly,  but  did  not  stop  beix^re  pass- 
ing the  point,  making  about  a  mile  an  hour  by  land,  (while  her  fires  were 
being  raked  out,)  but  continued  on  till  she  was  within  100  or  200  feet 
of  the  buoy,  where  the  Norwich  passed  her;  and  that  she  kept  on  with- 
out stopping  at  all,  not  at  the  time  knowing  of  the  collision. 

The  weight  of  the  evidence  is  to  the  efiect  that  the  Belle's  tow  was  swung 
considerably  to  the  westward,  as  it  would  naturally  be  from  the  efiectsof 
the  current  while  the  Belle  was  running  so  slowly;  and  that  the  Norwich, 
which  passed  the  Belle  some  50  to  75  feet  off,  ran  into  the  end  of  the 
Belle's  tow  in  consequence  of  its  swing  to  the  westward,  instead  of  keep- 
ing in  a  straight  line  astern.     The  witnesses  of  the  Belle  were  not  in  a 
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position  to  see  the  sitnation  of  the  tow  as  well  as  the  othet  witnessc^s;  and 
the  master  in  fact  said  that  he  could  not  distinguish  its  exact  position. 
From  the  Brewer  Company^s  dock  upwards  for  some  2,300  feet  to  the 
buoy  the  tow  had  been  subject  to  the  westward  set  of  the  tide,  such  as  it 
was,  more  or  less,  during  a  period  of  from  20  to  26  minutes.  The  whole 
length  of  the  tug  and  tow  was  about  1,200  feet,  and  at  the  very  slow 
speed  of  a  mile  an  hour,  some  effect  from  the  westward  set  of  the  current 
was  unavoidable.  This  accords  with  the  westward  bend  of  the  tail  of  the 
tow  as  testified  to  by  the  Norwich's  witnesses.  Captain  Oliver  of  the 
Belle,  though  a  man  of  large  experience,  did  not  remember  to  have  met 
a  descending  tow  before  at  that  point  while  going  at  so  slow  a  rate  of 
speed.  Some  of  the  witnesses  for  the  Belle  testify  to  her  coming  up  to 
a  point  either  directly  south  of  the  buoy,  or  a  little  to  the  eastward  of  it. 
The  pilot  of  the  Pontiac,  the  helper  of  the  Belle,  and  on  her  port  side, 
says  that  when  the  Norwich  passed  the  buoy,  she  was  about  200  feet 
above  the  Belle,  a  little  on  her  starboard  bow;  and  that  they  usually  go 
about  150  or  200  feet  away  from  the  buoy  in  going  up  on  the  ebb-tide. 
This  testimony,  together  with  the  fact  that  the  Belle  did  not  stop  in  her 
course,  and  the  extreme  difficulty  of  passing  the  buoy  with  a  tow,  if  she 
had  come  up  directly  south  of  it,  within  the  space  of  100  or  200  feet,  as 
her  witnesses  stated,  lead  me  to  the  conclusion  that  she  was  not  all  to  the 
eastward  of  the  line  of  the  buoy,  but  probably  a  little  to  the  westward 
of  it.  In  this  position,  with  so  slow  a  speed,  and  her  tow  swinging  more 
or  less  to  the  westward,  I  do  not  think  the  navigation  of  the  Belle  can  be 
justified  us  safe  or  prudent,  having  respect  to  descending  tows  in  the 
night-time  in  that  narrow  channel.  There  was  nothing  to  prevent  her 
stopping  either  bdow  the  Brewer's  Company's  dock,  or  considerably 
further  to  the  eastward,  in  mid-river,  before  reaching  the  buoy.  Know- 
ing that  the  tug  and  tow  were  coming  down,  she  was  bound  to  give  them 
plenty  of  room,  where,  as  in  this  case,  there  was  nothing  to  prevent  her 
doing  so.  Considering  the  heavy  losses  that  are  often  sustained  from 
collisions  through  the  calculation  of  narrow  chances,  no  rule  should  be 
upheld  by  the  court  that  does  not  enforce  the  obligations  of  prudent  and 
safe  navigation,  as  between  different  alternatives.  I  feel  bound,  there- 
fore, in  the  interest  of  safe  navigation,  to  hold,  considering  the  needs  of 
a  descending  tow  in  the  night-time  in  that  narrow  passage,  and  the  lia- 
bility of  the  descending  tow  to  swing  spmewhat  to  the  westward  while 
passing  Four-Mile  Point,  that  the  Belle  should  be  held  to  blame  for  oc- 
cupying with  her  bending  tow  any  portion  of  what  properly  belongs  to 
that  channel. 

In  the  case  of  Lartofn  v.  The  Conqueror^  Mar.  Reg.  July  28, 1886,  which 
was  a  case  of  collision  very  near  the  same  point,  the  descending  tow  was 
held  liable  because  she  did  not  keep  to  the  westward  side  of  the  channel; 
the  ascending  boat,  the  Conqueror,  having  grounded  upon  the  middle 
ground.  The  tide  in  that  case  appears  to  have  been  the  first  of  the  ebb, 
but  no  mention  was  made  of  its  westward  set.  That,  doubtless,  has  an 
important  bearing  upon  the  proper  course  of  the  descending  tug  in  ref- 
erence to  the  management  of  her  tow.     The  chart  of  the  region,  how- 
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ever,  shows  that  the  trend  of  the  westerly  shore  to  the  westward  above 
Four-Mile  Point  is  but  slight,  and  the  bend  at  the  point  is  a  very  gentle 
one.  It  cannot  be  absolutely  necessary,  therefore,  for  a  descending  tag 
to  occupy  the  whole  channel- way,  and  from  the  evidence  in  the  cause  it 
would  appear  that  different  pilots  of  equal  experience  differ  somewhat  in 
their  customary  course  in  coming  down.  The  usual  course  of  the  Nor- 
wich was  to  draw  gradually  to  the  eastward  for  some  time  before  reach- 
ing the  buoy.  That  she  did  so  in  this  case,  so  as  to  pass  very  near  the 
buoy,  is  shown  by  the  fact  that  she  passed  within  50  feet  of  the  Belle. 
I  cannot  find,  upon  the  evidence  and  an  inspection  of  the  chart,  that  so 
easterly  a  course  was  necessary.  Having  seen  the  Belle  with  her  tow 
long  before,  and  knowing  that  the  Belle,  instead  of  stopping,  was  con- 
tinuing her  approach  with  her  tow,  and  seeing  their  posidona  as  they 
drew  near  each  other,  I  think  the  Norwich  was  bound  not  to  go  so  far  to 
eastward,  nor  so  near  to  the  Belle  and  her  tow,  as  she  did.  As  the  ebb- 
tide sets  somewhat  to  the  westward,  she  was  bound  to  know  that  the  tail 
of  the  Belle's  tow  must  be  swinging  somewhat  to  the  westward  of  the 
Belle,  so  as  to  render  so  near  an  approach  to  the  Belle  dangerous  to  the 
tow  below.  This  near  approach  not  being  absolutely  necessary,  as  I 
must  hold,  to  her  own  safety,  was  therefore  imprudent,  and  unjustifiable. 

There  is  reference  in  the  testimony  to  a  part  of  the  Norwich's  tow  rub- 
bing some  boats  at  the  docks  on  the  western  shore;  but  it  also  appears 
that  one  of  the  boats  in  her  tow,  there  being  only  four  abreast,  rubbed 
along  the  leeward  tier  of  the  Belle's  tow.  As  this  must  have  been  but  a 
little  only  to  the  westward  of  the  line  of  the  buoy,  I  am  inclined  to  think 
that  the  rubbing  of  some  of  the  boats  along  the  dock  on  the  western  side 
took  place  afterwards,  and  as  the  result  of  some  disarrangement  of  her 
tow  after  the  Norwich  had  stopped.  The  circumstances  are  so  obscurely 
stated  that  I  cannot  give  this  evidence  any  controlling  weight.  Had  the 
Norwich  approached  more  slowly  towards  the  Belle,  whose  dangerous 
position  she  saw;  had  she  gone,  as  she  might  have  gone,  further  to  the 
westward,  I  think  her  own  tow  would  have  come  down  safely  and  straight 
in  a  line  with  the  current;  and  that  she  would  have  passed  safely  and 
without  collision,  astern  of  the  tow  of  the  Belle. 

No  further  reference  as  to  damages  being  desired,  the  damages  are 
found  to  be  $367.68,  with  interest  from  September  22d.  This  includes 
demurrage  for  nine  days  at  the  rate  of  $10  per  day;  which  is  a  reasonable 
amount  for  the  detention  of  the  boat  with  the  several  men  and  horses  at< 
tached.  For  that  sum,  with  interest  and  costs,  the  libelant  is  entitled 
to  a  decree  against  both  vessels  in  the  usual  form. 
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Chafpell  v.  United  States. 
((Xreua  Court,  D.  Maryland,    April  19, 1888.) 

1.  Ck>UBT8— FbDERAL  CiBOUIT  COUBTa—CliAIMS  AGAINST  UNITED  STATES -r- EMI- 
NENT Domain. 

Under  act  of  March  8, 1887,  c.  859,  the  circuit  court  has  jurisdiction  of  a 
claim  exceeding  $1,000,  for  compensation  to  the  owner  of  land,  who,  by  com* 
mand  of  the  light-house  board,  under  authority  of  congress  has  been  pre- 
vented from  making  use  of  his  land  lying  between  two  range  lights,  the  use 
intended  by  him  being  one  which  would  have  obstructed  the  lights.  Such 
a  restriction  upon  the  use  of  private  property,  if  authorized  by  the  United 
States,  entitles  the  owner  to  compensation. 

0. '  Same— Pleading. 

The  act  of  congress  of  March  8,  1887,  c.  d59,Jiaving  given  Jurisdiction  to  the 
circuit  court  of  all  claims  against  the  United  States  ezceedine  $1,000.  founded 
upon^  contracts,  express  or  implied,  or  for  damages,  liquidated  or  unliqui- 
dated, in  cases  not  sounding  in  tort,  if  the  facts  alleged  in  claimant's  petition 
show  that  the  claim  is  not  founded  upon  torts  of  officers  of  the  government, 
but  on  acts  of  theirs  which  were  authorized  by  legislation  of  congress,  it  is 
immaterial  whether  the  petition  claims  compensation  as  upon  an  implied  con- 
tract or  as  for  damages.  If  the  facts  alleged  show  a  case  for  compensation, 
the  court  is  to  give  judgment  upon  the  facts  and  the  law,  and  without  regard 
to  forms  of  action. 

(QyUabus  by  the  Court) 

At  Law.     Action  for  compensation  for  use  of  land.     On  demurrer, 

F.  P.  Stevens,  for  plaintiff. 

Thomas  0.  HayeSy  U.  S.  Dist.  Atty.,  for  defendant. 

MoBBiB,  J.  This  is  a  suit  against  the  United  States  under  act  of 
March  3, 1887,  to  recover  compensation  exceeding  $1^000  for  the  use  of 
plaintiff's  land  at  Hawkins'  point,  on  the  Patapsco  river.  The  nature  of 
the  case  upon  which  the  plaintiff's  claim  is  based  is  this:  The  United 
States  light-house  board  by  authority  of  congress,  and  with  money  ap- 
propriated by  congress  for  that  purpose,  has  erected  two  light-houses, — 
one  in  the  water  at  Hawkins'  point,  in  front  of  the  shore  of  plaintiff's 
land,  and  the  other  on  Leading  point,  about  one  mile  back  in  a  north- 
westerly direction,  upon  land  of  some  one  else  other  than  the  plaintiff. 
They  are  range  lights  to  enable  vessels  to  direct  their  course,  so  as  to 
keep  in  the  Brewerton  channel  as  excavated  by  the  United  States,  when 
coming  up  or  going  down  the  river  to  and  from  the  port  of  Baltimore.  For 
that  use  it  is  requisite  that  there  should  be  no  intervening  object  between 
the  light-houses;  the  intention  being  that  when  a  vessel  is  on  her  true 
course  in  the  channel  the  rear  light  on  Leading  point  shall,  in  the  night- 
time, be  seen  in  a  line  with  and  directly  above  the  front  light  on  Haw- 
kins' point,  and  similarly  in  the  day-time  the  signal  balls  shall  be  so 
seen.  The  land  of  the  plaintiff  in  respect  of  which  he  claims  compen- 
sation lies  between  the  two  lights  and  is  used  by  him,  according  to  his 
petition,  as  a  site  for  buildings  for  manufacturing  purposes.  He  claims 
that'the  United  States  has  required  of  him  that  so  much  of  his  land  as 
lies  within  the  range  between  the  two  light-houses,  and  for  a  space  not 
v.34F.no.9— 48 
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less  than  60  feet  in  width,  shall  remain  unobstructed  by  buildings,  and 
that  he  has  been  prevented  by  the  United  States  from  erecting  buildings 
upon,  and  from  using,  that  portion  of  his  land,  and  that  the  United  States 
has  used  it  in  the  manner  aforesaid.  The  district  attorney  of  the  United 
States  has  demurred  to  this  petition,  and  contends — Mrsty  that  the  plain- 
tiff has  not  alleged  facts  from  which  a  contract,  express  or  implied,  on 
the  part  of  the  United  States  to  pay  for  the  use  of  the  land  can  be  de- 
duced; and,  secondly y  that  the  mere  passing  of  ligfit  across  the  plaintiflPa 
land  cannot  be  held  to  be  a  use  of  il;  and  that,  if  the  plaintiff  yielded  to 
the  direction  of  the  oflScers  of  the  light-house  board,  not  to  obstruct  theline 
of  range,  he  voluntarily  consented  to  do  what  the  oflScer  could  not  have 
required  him  to  do,  and  has  no  remedy  at  law.  With  regard  to  the  first 
contention  in  support  of  the  demurrer,  it  is  to  be  noticed  that  the  act  of 
March  3, 1887,  gives  to  the  circuit  court  jurisdiction  of  all  claims  founded 
upon  the  constitution  of  the  United  States,  or  any  law  of  congress,  or 
upon  any  regulation  of  any  executive  department,  or  upon  any  contract, 
express  or  implied,  or  for  damages,  liquidated  or  unliquidated,  in  cases 
not  sounding  in  tort,  in  respect  of  which  claims  the  party  would  be  en- 
titled to  redress  against  the  United  States  in  a  court  of  law,  equity,  or 
admiralty,  if  the  United  States  were  suable.  Under  this  law,  which  is 
broader  in  its  terms  than  that  by  which  heretofore  claims  against  the 
United  States  were  cognizable  in  the  court  of  claims,  if  the  plaintiflT  has 
suffered  damage  by  being  prevented  from  using  his  land,  and  he  has  prop- 
erly stated  his  case,  and  that  case  as  stated  is  not  one  sounding  in  tort, 
we  do  not  see  that  upon  the  ground  of  jurisdiction  his  petition  is  demur- 
rable. If  the  erection  of  the  lightrhouses,  and  the  establishment  of  the 
range  beacons,  and  the  restriction  put  upon  the  plaintiff  not  to  erect 
structures  on  his  own  land  which  would  obstruct  the  range  was  not  done 
by  lawful  authority  of  the  United  States,  then,  of  course,  those  who  in- 
terfered with  the  plaintiff  were  wrong-doers,  and  their  acts  tortious.  But 
this  is  not  the  issue  raised  by  the  demurrer,  or  contended  in  argument. 
It  is  not  suggested  that  the  beacons  were  not  located  and  maintained  by 
authority  of  congress.  It  is  not  denied,  as  the  petition  is  now  amended, 
that  the  land  is  the  private  property  of  the  plaintiff.  It  is  not  denied 
that  the  obstruction  which  would  have  resulted  from  the  plaintiff  build- 
ing upon  his  land  between  the  beacons  would  have  defeated  the  lawful 
purpose  of  the  United  States,  and  would  have  endangered  the  safety  of 
vessels  using  the  channel,  which  congress  had  directed  should  be  deep- 
ened, and  should  be  marked  by  range  beacons.  These  being  the  facts, 
it  would  seem  clear  that  in  requiring  that  the  beacons  should  remain  un- 
obstructed, and  in  requiring  that  the  plaintiff  should  desist  from  build- 
ing on  his  intervening  land,  the  officers  of  the  light-house  board  were  do- 
ing a  lawful  and  authorized  act,  and  one  necessarily  involved  in  the  di- 
rection by  congress  that  the  board  should  erect  and  maintain  the  range 
beacons.  It  cannot  be  said,  therefore,  that  their  act  was  tortious.  And 
we  think  it  follows  that,  if  the  plaintiff,  by  submitting  to  their  lawfiil 
commands,  consented  to  a  restriction  upon  the  free  use  of  his  property 
which  eptailed  damage  or  loss  upon  him,  there  is  no  obstacle  in  the  ju- 
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risdiction  of  the  court  to  his  recovery.  In  ihe  case  of  U.  8.  v.  Maivkj^ao- 
turing  Co,,  112  U.  S.  645,  5  Sup.  C5t.  Rep.  306,  the  supreme  court  dis- 
tinctly held  that  where,  pursuant  to  an  act  of  congress,  private  property 
has  been  taken  for  public  use  by  oncers  of  the  government,  there  is  an 
implied  obligation  upon  the  government  to  make  compensation  to  the 
owner,  and  although  the  taking  be  irr^ular,  and  might  have  been  en- 
joined, that  the  claimant  could  waive  his  right  to  resist  the  officers  of  the 
government,  and,  electing  to  regard  their  action  as  lawful,  might  sue  in 
the  court  of  claims  for  just  compensation.  We  are  of  opinion  that  the 
amended  petition  does  state  a  case  from  which  a  promise  to  make  com- 
pensation may  be  implied,  or  at  any  rate  it  states  a  case  not  sounding  in 
tort,  entitling  the  plaintiff  to  recover  any  damages  he  may  be  able  to 
prove  have  been  sustained  by  him. 

These  considerations  are  also  applicable  to  the  second  contention,  viz., 
that  the  mere  passing  of  light  across  the  plaintiff's  land  in  the  night- 
time, or  the  mere  exhibiting  range  signals  in  the  day-time  to  be  seen 
across  it,  is  not  a  use  of  land  for  which  compensation  can  be  recovered. 
In  our  judgment  it  is  immaterial  whether  the  suit  is  to  be  considered  as 
one  for  use  and  occupation  of  land  by  the  United  States,  or  for  damages 
.  resulting  from  the  prevention  of  plaintiff's  use  of  his  own  land.  Section 
5  of  the  act  of  March  3,  1887,  c.  359,  provides  that  the  plaintiff  shall 
bring  his  suit  by  petition,  and  shall  set  forth  "the  nature  of  his  claim, 
and  a  succinct  statement  of  the  facts  upon  which  the  claim  is  based,  tbe 
money  or  other  thing  claimed,  or  the  damages  sought  to  be  recovered, 
and  praying  the  court  for  a  judgment  or  decree  upon  the  facts  and  the 
law."  The  form  of  action  is  not,  therefore,  material,  and  such  a  peti- 
tion is  not  demurrable  if  it  sets  forth  facts  from  which  a  contract  may  be 
implied,  or  if  it  alleges  lawful  and  authorized  acts  of  the  government, 
not  torts  of  its  agents,  upon  which  an  obligation  to  pay  damages  may 
be  sustained. 

The  demurrer  is  overruled* 


City  of  Galesburg  v.  Galesburq  Wat^r  Co.  et  al. 
(Oircwi  Oouri,  if.  D.  lUinoU,    March  20, 1888. 

BIumciPAi*  CoBFORATioirB'-CoirrBACTs—RBscissioir— Estoppel  bt  REsoLunon 
OF  Crrr  Council. 

A  city  that  has  granted  a  party  the  right,  for  a  specified  time,  to  erect  water- 
works, and  supply  the  citv  with  water  for  public  and  private  use,  is  not  es- 
topped by  a  resolution  of  the  city  council,  reciting  that  the  water-works  stood» 
the  test  required  by  the  ordinance,  from  maintaining  an  action  to  rescind  the 
contract,  the  works  proving  inadequate,  against  a  corporation  to  whom  the 
contract  had  been  assigned,  and  holders  of  oonds  issued  by  such  corporation, 
who  had  purchased  subsequent  to  the  passage  of  the  resolution,  llie  bond- 
holders, however,  are  entitled  to  a  fair  remuneration  for  the  water  actually 
furnished  and  consumed. 
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In  Equity. 

Action  by  the  city  of  Gtalesburg  against  the  Galesburg  Water  Company 
to  have  a  contract  for  a  water  supply  set  aside  as  fraudulent  and  unful- 
filled. The  action  was  brought  in  the  state  court.  On  application  of 
the  Fanners'  Loan.  &  Trust  Company'of  New  York,  the  assignees  under 
a  trust  deed  of  the  water  company,  they  were  made  parties  defendant, 
and  the  suit  was  removed  to  this  court. 

Fletcher  Oamey  and  F.  A,  WiUoughby^  for  complainant. 

l}umer^  MoClure  &  Bolston,  and  Arthur  Ryerson,  for  defendant. 

Gr^jsam,  J.,  (orally,)  By  an  ordinance  passed  on  the  12th  of  May, 
1883,  the  city  of  G^esburg  granted  to  Nathan  Shelton  the  right  to  con- 
struct and  maintain,  within  and  near  the  city,  water-works  to  supply  both 
public  and  private  wants,  for  a  term  of  30  years;  the  yearly  rental  for 
fire  hydrants  being  specified  in  the  ordinance.  This  ordinance  was  ac- 
cepted by  Shelton.  At  and  previous  to  this  time,  the  city  had  main- 
tained an  imperfect  system  of  water-works,  and  the  old  mains  were  sold 
to  Shelton  at  a  price  to  be  ascertained  in  the  future,  and  paid  for  in 
water-rents.  Shelton  caused  the  Galesburg  Water- Works  Company  to  be 
organized,  and  assigned  to  it  his  contract  with  the  city.  In  August, 
1883,  the  Water  Company,  by  its  trust  deed,  conveyed  to  the  Farmers' 
Loan  &  Trust  Company  of  New  York  its  property  acquired  and  to  be  ac- 
quired to  secure  the  payment  of  an  issue  of  bonds  amounting  to  $121 ,000. 
The  Water  Company  proceeded  to  erect  the  works  and  lay  down  addi- 
tional mains,  and  on  December  6,  1883,  the  city  was  notified  that  the 
works  had  been  completed,  and  that  the  Water  Company  was  ready  for 
the  test  called  for  by  the  ordinance;  and  on  the  same  day,  the  members  of 
the  common  council  being  present,  such  test  was  satisfactorily  made,  as 
appears  from  an  ordinance  of  the  common  council.  A  few  months  later 
complaints  were  made  both  as  to  the  character  and  quantity  of  the  water. 
In  the  summer  or  fall  of  1884  the  Water  Company  admitted  its  failure  to 
supply  water  according  to  the  terms  of  the  contract,  and  further  time  was 
given  it  to  sink  gang-wells,  which  it  was  thought  would  secure  an  abun- 
dant supply.  After  sinking  such  wells,  the  Water  Company  claimed  that 
it  was  able  to  fulfill  the  contract;  but  it  failed  and  refused  on  request 
to  demonstrate  its  ability  to  do  so  by  a  proper  test  of  its  works;  and  the 
proof  shows  that  this  claim  was  unfounded.  On  the  1st  of  June,  1885, 
the  city,  by  an  ordinance,  rescinded  the  contract  with  Shelton,  and  by 
its  officers  repossessed  itself  of  its  old  water-mains  for  use  and  protection 
from  fire,  and  brought  this  suit  in  the  state  court  at  Galesburg  to  set 
aside  the  contract  for  fraud  and  non-compliance  on  the  part  of  the  Water 
Company.  The  ord  i  nance  granting  the  franchise  to  Shelton  required  him 
to  furnish  pure  water  of  a  maximum!  quantity,  and  provided  that  the 
city  should  not  be  liable  for  hydrant  rents  for  such  time  as  the  works 
did  not  supply  the  required  amount  of  water.  The  city  paid  no  hy- 
drant rents  to  the  Water  Company.  Shelton  obligated  himijelf  to  con- 
struct a  system  of  works  which  would  enable  him  to  furnish  a  supply 
of  water  for  the  use  of  the  inhabitants,  also  for  the  use  of  city  build- 
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ings,  public  schools,  churches,  drinkiug  fountains,  and  for  fire  pur- 
poses. The  evidence  conclusively  shows  that  the  Water  Company  failed 
to  comply  with  its  contract,  although  a  reasonable  time  was  afiforded  it 
to  do  so;  that  the  water  furnished  was  impure  and  insufficient  in  quan- 
tity; that  it  was  drawn,  in  part,  from  a  creek  or  swamp,  which  was 
polluted  by  the  drainage  from  slaughter-houses,  and  by  night-soil  and 
dead  animals  dumped  into  it  by  scavengers.  The  Water  Company  thus 
trifled  with  the  health  and  the  lives  of  the  people.  It  is  not  contended, 
I  think,  that  Shelton  or  his  successor,  the  Water  Company,  complied  with 
the  contract.  On  the  application  of  the  Farmers'  Loan  &  Trust  Com- 
pany it  was  made  a  party  defendant,  and  on  its  motion  the  suit  was  re- 
moved to  this  court,  and  the  purchasers  at  the  sale  in  the  foreclosure  suit 
brought  by  the  trustee  against  the  Water  Company,  and  who  were  sub- 
stituted for  the  trustee,  now  urge  that  the  city,  by  adopting  the  resolu- 
tion of  December  6,  1883,  declaring  that  the  works  had  been  constructed 
in  compliance  with  the  contract,  and  that  they  were  satisfactory,  was 
estopped  from  asserting  against  the  trustee  of  the  bondholders  and  the 
purchasing  committee  that  the  contract  had  not  been  complied  with. 
It  is  fair  to  assume  that  those  who  purchased  the  bonds  did  so  in  good 
£Eiith,  and  that  they  relied,  in  part  at  least,  on  this  resolution. 

The  Water  Company,  by  its  trust  deed,  conveyed  no  greater  right  than 
it  had.  The  mortgage  contained  a  clause  which  authorized  the  trustee 
to  receive  from  the  city  water  rents  due  to  the  Water  Company,  to  en- 
able it  to  pay  interest  as  it  accrued  on  the  bonds.  But  the  right  of  the 
Water  Company  to  rents  depended  upon  its  continued  compliance  with 
the  contract.  The  water  which  it  furnished  was  deficient  both  in  qual- 
ity and  quantity,  and  it  was  not,  therefore,  entitled  to  rents.  The  pur- 
chasers of  the  bonds  knew  that  unless  water  was  furnished  in  quantity 
and  quality  as  called  for  by  the  contract,  nothing  would  be  due  from  the 
city.  A  different  ruling  would  be  equivalent  to  holding  that  by  adopt- 
ing the  resolution  of  December  6th  the  city  guarantied  the  payment  of 
interest  which  would  thereafter  accrue  on  the  bonds.  The  city  did 
nothing  of  the  kind. 

By  the  trust  deed  and  mortgage,  the  Farmers'  Loan  &  Trust  Com- 
pany and  the  bondholders  succeeded  to  the  rights  of  the  Water  Company. 
If  this  were  a  suit  between  the  city  and  the  Water  Company,  I  should 
grant  the  relief  prayed  for  without  allowing  anything  for  water  furnished, 
for  none  was  furnished  in  compliance  with  the  contract.  But  the  con- 
troversy now  is  between  the  city  and  the  persons  representing  the  bond- 
holders, and  I  think  it  equitable  that  the  city  should  pay  them  a  reason- 
able compensation  for  the  water,  such  as  it  was,  which  was  furnished  up 
to  the  time  it  resumed  possession  of  the  old  mains.  I  do  not  think  the 
bondholders'  committee  is  entitled  to  the  old  mains.  They  were  not  sold 
to  Shelton  unconditionally  and  absolutely.  They  were  sold  to  him  to 
be  used  in  a  particular  way,  and  for  a  particular  purpose,  and  to  be 
paid  for  by  water  furnished  under  the  terms  of  the  contract.  Shelton 
and  his  successor,  the  water  company,  having  failed  to  comply  with  the 
contract,  although  afforded  ample  time  to  do  so,  the  city  was  authorized 
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to  resume  possession  of  its  old  mains,  and  protect  its  inhabitants  against 
fire  as  best  it  could. 

A  reference  will  be  made  to  the  master  to  ascertain  and  report  the  &ir 
value  of  the  water  furnished  to  the  city  by  the  Water  Company;  and 
when  the  city  shall  pay  into  court,  for  the  bondholders'  committee,  the 
amount  thus  ascertained,  a  decree  will  be  entered  annulling  the  contract, 
and  establishing  the  city's  title  to  the  old  mains. 


Taylor  v.  Robinson,  Sheriff. 

(District  Court,  N.  D.  Texas.    March  81, 1888.) 

Taxation— Taxable  Pbopbrtt-— Land  Held  xtnbbb  Oontraot  of  Pubcbasb. 
Under  Rev.  St.  Tex.  art.  4691,  providing  that  whoever  holds  state  lands  under 
a  contract  of  purchase,  or  under  a  lease  for  a  term  of  three  years,  shall  he 
considered,  for  the  purposes  of  taxation,  the  owner  of  the  same,  one  who 
contracts  with  a  state  to  build  for  it  a  capitol,  and,  in  payment,  is  given  pos- 
session of  state  lands,  under  a  contract  which  provides  that  he  is  to  become 
the  owner  thereof  in  installments  as  the  work  progresses,  the  land  being  plat- 
ted for  that  purpose,  and  which  also  provides  that  if  he  abandon  his  contract 
he  is  to  pay  rent  upon  that  portion  of  the  land  which  he  has  not  then  earned, 
is  properly  assessed  before  such  abandonment,  upon  the  unearned  lands,  as 
a  holaer  under  a  contract  of  purchase. 

In  Equity.     On  bill  for  injunction. 

The  complainant,  Abner  Taylor,  seeks  to  enjoin  the  defendant,  J.  M. 
Robinson,  sheriff  and  tax  collector  of  Oldham  county,  Tex.,  from  col- 
lecting taxes  assessed  against  him  upon  certain  state  lands  which  he 
holds  under  a  contract  of  purchase. 

Saylandf  Robertson  &  Ooke,  for  complainant. 

J.  S.  Hogg^  Atty.  Gen.,  and  R.  H,  Harrison,  Asst.  Atty.  Gten.,  for  de- 
fendant. 

McCoRMiCE,  J.  The  constitution  of  this  state,  art.  18,  §  1,  provides 
that  "taxation  shall  be  equal  and  uniform.  All  property  in  this  state, 
whether  owned  by  natund  persons,  or  corporations,  other  than  munici- 
pal, shall  be  taxed  in  proportion  to  its  value:  *  *  *  provided,  that 
two  hundred  and  fifty  dollars  worth  of  household  and  kitchen  furniture, 
belonging  to  each  family  in  this  state,  shall  be  exempt  from  taxation. 
Sec.  2.  *  *  *  The  legislature  may,  by  general  laws,  exempt  from 
taxation  public  property  used  for  public  purposes;  actual  places  of  re- 
ligious worship;  places  of  burial  not  held  for  private  or  corporate  profit; 
all  buildings  used  exclusively  and  owned  by  persons  or  associations  of 
persons  for  school  purposes,  (and.the  necessary  furniture  of  all  schools;) 
and  institutions  of  purely  public  charity.  And  all  laws  exempting  prop- 
erty from  taxation  other  than  the  property  above  mentioned  shall  be 
void."  Article  4691,  Rev.  St.  Tex.,  provides:  "Property  held  under  a 
lease  for  a  term  of  three  years  or  more,  or  held  under  a  contract  for  the 
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purchase  thereof,  belonging  to  this  state,  ♦  ♦  *  shall  be  consid- 
ered, for  all  purposes  of  taxation,  as  the  property  of  the  person  so  hold- 
ing the  same."  On  the  18th  day  of  January,  1882,  one  Matthias 
Schnell  contracted  with  the  state  of  Texas  to  build  for  said  state  a  cap- 
itol  building  described  in  said  contract,  and  to  pay  the  sum  of  $20,000 
to  said  state  to  reimburse  the  state  for  the  incidental  expenses  theretofore 
incurred,  chargeable  to  the  account  of  the  lands  reserved  for  the  capitol 
building,  and  to  receive  therefor  said  capitol  lands,  in  certain  install- 
ments, as  the  work  progressed.  This  contract,  agreeably  to  its  terras, 
and  with  the  consent  or  acquiescence  of  the  proper  state  authorities,  was 
assigned,  and  came  in  due  course  of  such  assignment,  before  the  25th 
day  of  July,  1885,  to  be  held  by  the  complainant.  This  contract  con- 
tained no  express  provision  as  to  the  possession  and  use  of  said  capitol 
lands  prior  to  iheir  being  patented  to  the  contractor  under  said  contract. 
The  lands  had  been  surveyed  and  designated  by  plats,  numbers,  metes, 
and  bounds,  etc.>  and  the  counties  named  in  which  the  surveys  respect- 
ively were  situated.  There  appears  to  have  been  a  question  as  to  the 
right  of  the  contractor  to  use  these  capitol  lands  (3,000,000  acres)  prior 
to  their  being  patented  to  him.  On  the  25th  day  of  July,  1885,  a  sup- 
plemental contract  was  entered  into  by  the  proper  state  authorities  and 
complainant,  by  which,  among  other  things,  his  right  to  use  said  lands 
and  all  of  them  (8,000,000  acres)  from  that  date  was  fully  recognized. 
This  supplemental  contract  was  in  two  parts,  one  relating  to  changes  in 
the  material  and  construction  of  the  building,  and  the  other  to  the  hold- 
ing of  the  capitol  lands  by  the  contractor.  The  one  part  contains  this 
provision: 

"It  is  expresly  agreed  and  understood  by  and  between  the  parties  hereto 
that  the  lease  of  even  date  herewith,  executed  l^y  the  state  of  Texas,  through 
its  proper  officers,  and  giving  to  the  capitol  contractor  the  absolute  right  of 
possession  to  the  capitol  lands,  upon  the  conditions  contained  therein,  is  hereby 
made  a  part  of  this  contract,  as  fully  and  expressly  as  if  the  same  had  been  at 
length  herein  set  forth,  reference  being  thereto  made  for  further  particulars.  ** 

The  other  part  contains  these  provisions: 

"Said  Taylor  [complainant]  is  to  pay  six  cents  per  acre  per  annum  for  said 
landt  and  is  to  execute  a  good  and  sufficient  bond  payable  to  the.  governor  of 
the  state  of  Texas,  or  to  his  successors  in  office,  for  the  payment  of  said  rental. 
If  said  Taylor  or  his  assigns  completes  the  building  of  said  capitol  according 
to  contract,  then  no  rent  whatever  is  to  be  paid  for  said  lands,  said  lands  being 
then  the  property  of  said  Taylor  or  his  assigns,  free  from  any  claim  on  the  part 
of  the  state  for  rent,  as  though  this  agreement  had  not  been  made.  If  said 
Taylor  abandon  his  contract,  or  the  same  be  terminated  before  the  completion 
of  said  building,  then  he  is  to  pay  rent  at  the  rate  above  mentioned  for  all 
lands  which  may  not  then  have  been  earned  by  him.'* 

So  much  of  said  capitol  lands  as  are  situated  in  Oldham  county,  and 
as  had  not  been  patented  to  complainant  on  the  1st  day  of  January,  1886 
and  1887,  respectively,  have  been  assessed  for  taxes  as  the  property  of 
complainant  for  those  years;  said  assessment  amounting  in  the  aggregate 
to  the  sum  of  $9,464.69,  which  the  defendant,  as  the  biU  alleges,  is  about 
to  collect  or  threatening  to  collect  by  seizure  and  sale  of  complainant's 
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property.  There  is,  substantially,  no  dispute  as  to  the  facts,  and  the 
question  is  not  one  of  irregular  or  excessive  assessment,  (for  relief  against 
which,  if  such  ground  existed,  this  court  would  probably  not  be  the 
proper  tribunal,)  but  it  is  whether  on  the  said  1st  day  of  January,  1886 
and  1887,  the  complainant  had  any  taxable  property  in  said  lands;  and  it 
would  seem  that  under  the  constitution  of  this  state  that  question  resolves 
itself  into  the  question  whether  on  the  dates  named  the  complainant  had 
any  property  in  said  lands.  But  waiving  this  broader  view  of  the  ques- 
tion, which  has  been  presented,  and  ably  argued,  and  well  supported  by 
authority,  in  the  printed  brief  submitted  by  the  att9mey  general  and 
the  assistant  attorney  general  of  the  state  on  behalf  of  the  defendant,  I 
will  notice  briefly  the  positions  taken  in  the  bill  and  earnestly  pressed 
in  the  brief  of  complainant's  solicitors.  As  stated  in  the  brief  these  are: 
First.  The  complainant  did  not  on  January  1,  1886,  or  January  1, 
1887,  hold  the  unearned  lands  in  Oldham  county  under  a  contract  of 
purchase,  within  the  meaning  of  article  4691,  Rev.  St.  Tex.  *' Sec- 
ond. The  complainant  did  not  at  either  of  said  dates  hold  said  lands, 
within  the  meaning  of  article  4691,  under  a  lease  for  a  term  of 
three  years  or  more."  The  state  of  Texas  owns  a  great  many  sections  of 
land,  separated  from  the  public  domain  and  set  apart  for  a  permanent 
public  school  fund,  and  for  other  public  charities.  There  have  been,  and 
are  still,  laws  providing  for  the  sale  of  these  lands  on  long  time,  and  for 
leasing  such  as  are  not  sold  for  longer  or  shorter  terms  on  conditions  as 
to  reserved  rent  and  other  particulars  mentioned  in  the  statutes.  The 
section  of  the  state  constitution  appropriating  3,000,000  acres  of  the  pub- 
lic domain  for  the  purpose  of  erecting  a  new  state  capitol,  provided  that 
said  lands  should  be  sold  under  the  direction  of  the  legislature,  and  that 
the  legislature  shall  pass  "suitable  laws  to  carry  this  section  into  effect. 
The  sixteenth  l^slature  did  pass  laws  for  carrying  this  provision  into 
effect,  under  which  the  lands  were  surveyed  into  leagues,  (wherever 
practicable,)  which  were  numbered  and  platted,  and  carefully  described  by 
fixed  corners,  metes  and  bounds,  character  of  soil  and  water,  and  other 
features  affecting  value.  These  the  capitol  commissioners,  under  direc- 
tion knd  with  approval  of  the  capitol  board,  were  authorized  "to  seU  for 
money,  or  to  contract  to  an  accepted  bidder  for  the  erection  of  the  capi- 
tol building,  (as  was  done;)  but  no  mention  is  made  of  any  authority  to 
lease  all  or  any  portion  of  the  capitol  lands  in  any  act  of  tiie  l^islature 
that  I  have  been  able  to  find.  There  appears  to  have  been  authority  in 
the  counties  to  lease  certain  lands  belonging  to  said  counties  for  school 
purposes.  And  on  the  12th  April,  1883,  (page  89,  Sess.  Acta,)  provis- 
ion was  made  for  leasing  certain  of  the  lands  set  "apart  for  the  benefit  of 
the  common  school,  university,  the  lunatic,  blind,  deaf  and  dumb,  and 
orphan  asylum  funds;"  and  amended  provisions  have  since  been  made  in 
reference  to  these  lands,  all  requiring  some  rental  (and  generally  fixing  a 
minimum)  to  be  reserved.  The  complainant  insists  that  he  did  not  hold 
these  lands  under  a  lease  for  a  term  of  three  years  or  more,  for  that  be- 
fore the  expiration  of  three  years  from  the  25th  day  of  July,  1886,  he 
had  earned  said  lands  under  his  contract,  and  had  received  patents  for 


» 


Digitized  by 


Google 


TATLOB  V.  B0BXN9ON.  681 

them.  Bat  if  this  fisict  shows  that  he  did  not  hold  said  lands  under  a 
lease  for  a  term  of  three  years  or  more,  does  it  not  as  clearly  show  that, 
as  to  these  lands  at  least,  there  never  was  any  lease  at  all,  for  that  rent 
was  only  reserved  on  such  lands  as  the  contractor  should  not  earn  under 
his  contract?  Waiving,  therefore,  all  question  as  to  the  authority  of  the 
capitol  commissioners  and  capitol  board  to  lease  the  capitol  lands,  (a 
question  the  defendant  has  not  raised,)  I  am  of  opinion  that  the  position 
is  well  taken  by  the  complainant  that  he  did  not  on  the  1st  day  of  Jan- 
uary, 1886,  or  the  1st  of  January,  1887,  hold  these  lands  under  a  lease 
for  a  term  of  th)ree  years  or  more.  He,  however,  did  have  actual  posses- 
sion of  them,  or  a  dear  and  undisputed  right  to  the  possession  of  them 
as  against  the  state,  on  said  dates,  under  a  contract  of  some  kind.  Com- 
plainant insists  that  it  was  not  under  a  contract  of  purchase,  because  the 
first  contract  did  not  expressly  recognize  his  right  to  the  possession  of 
said  lands,  and  the  supplemental  contract,  which  does  so  recognize  his 
right,  and  under  which  he  says  he  entered,  uses  the  word  ''lease"  in  con- 
nection with  his  right  to  possess  said  lands,  and  his  liability  to  pay  rent 
for  such  as  may  not  be  earned  under  his  contract;  and  because  the  acts 
of  the  l^slature  authorizing  his  contract  do  not  anywhere  in  express 
terms  refer  to  the  capitol  contractor  as  a  purchaser  of  the  lands.  And 
by  way  of  illustration  and  further  argument  suggests  that  if  the  contract 
to  build  the  capitol  had  provided  for  payment  in  money,  the  contractor 
would  not  be  considered  as  a  purchaser  of  the  money;  that  purchase 
embraces  all  manner  of  acquisition  except  inheritance,  and  in  this  sense 
a  lessee  is  a  purchaser,  but  that  the  term  ''purchase"  is  not  used  in  this 
broad  sense  in  article  4691,  Rev.  St,  Tex.  It  is  apparent  that  by  "pur- 
chase" in  said  section  is  meant  a  contract  to  acquire  the  fee  in  the  land. 
That,  however,  is  the  estate  in  the  land  for  which  the  complainant  did 
contract  as  to  all  the  lands  earned  by  him  under  his  contract  to  erect  the 
state  capitol  building.  It  can  hardly  be  seriously  urged  that  because  the 
word  "purchaser"  or  "purchase"  is  not  used  in  the  statutes  or  the  contracts 
as  descriptive  of  the  contractor,  said  contractor,  who  binds  himself  in  writ- 
ing, mutually  executed  and  delivered  by  him  and  the  proper  state  author- 
ities, to  erect  a  specified  building  for  certain  clearly  designated  parcels  of 
land,  is  therefore  to  be  held  as  not  acquiring  or  holding  said  lands  after 
entry  permitted  and  before  patent  under  a  contract  for  the  purchase  of 
said  lands.  I  have  already  shown  why,  in  my  opinion,  the  term  "lease" 
mentioned  in  the  supplemental  contract  must  be  restricted  to  such  lands, 
if  there  should  be  any  such,  as  are  never  earned  under  said  contract.  It 
is  misleading  to  say  that,  if  payment  in  money  had  been  contracted  for, 
the  contract  could  or  would  not  have  been  construed  as  one  for  the  pur- 
chase of  the  money  The  term  "money"  is  used  to  designate  the  whole 
volume  of  the  medium  of  exchange  recognized  by  the  custom  of  merchants 
and  the  laws  of  the  country,  just  as  the  term  "land"  designates  all  real 
estate.  If  the  contract  in  this  caae  had  been  to  erect  the  capitol  build- 
ing for  land  to  the  extent  in  value  of  $1,500,000,  or  to  the  extent  in 
acres  of  8,000,000,  to  be  taken  as  it  might  be  thereafter  tendered  out  of 
the  public  domain,  the  analogy  to  a  contract  for  pay  in  money  would  be 
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closer.  If  the  contract  had  beea  for  payment  in  certain  pieces  of  a  defi- 
nite kind  of  money,  each  piece  marked  and  numberedi  held  at  first  by 
the  state,  but  to  be  delivered  in  a  certain  order, — that  is,  commencing 
with  a  certain  number,  and  continuing  with  the  consecutive  numbers, 
in  installments  as  the  work  progressed, — and  afterwf^rds,  when  the  work 
had  considerably  progressed,  on  the  giving  of  satisfactory  security,  pos- 
session of  all  the  marked  money  was  delivered  to  the  contractor,  provid- 
ing that  as  he  earned  it  in  installments  it  should  become  his  absolutely, 
and  that,  if  his  contract  should  be  abandoned  or  otherwise  terminated 
before  he  earned  it  all,  then  he  was  to  pay  interest  at  the  rate  of  6  per 
cent,  per  annum  for  all  the  said  moneys  which  may  not  then  have  been 
earned  by  him,  the  analogy  it  seems  to  me  would  be  perfect.  Then, 
whether  it  ever  became  a  loan  (lease  or  renting)  would  depend  upon 
whether  the  contract  was  terminated  before  completion,  because,  if  not, 
the  whole  would  have  been  earned,  and  no  interest  whatever  be  due  for^ 
said  moneys,  but  the  same  would  then  be  "the  property  of  said  Taylor 
or  his  assigns,  free  from  any  daim  on  the  part  of  the  state  for  rent,  (in- 
terest,) as  though  this  agreement  (about  the  possession  of  the  moneys) 
had  not  been  made."  It  appears  to  me  that  the  lands  in  question  were 
held  by  complainant  m  1886  and  1887  under  a  contract  for  the  pur- 
chase thereof,  and  were  and  are  subject  to  assessment  for  taxes  for  those 
years,  and  that  the  motion  for  a  preliminary  injunction  should  be  re-; 
fused.     And  it  is  so  ordered. 
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Obvi88  v.  Dunn. 

(OircuU  Omri,  JT.  D.  Texas.    April  18. 1888.) 

Trusts— Action  to  Establish— Lost  Instruments— Sufficiency  of  Eyidbnce. 
In  a  suit  brought  in  1884  to  establish  aad  enforce  a  bond  to  reconvey,  al- 
leged to  have  been  given  in  1847  b^  defendant  to  his  uncle  J.,  under  whom 
plaintiff  claimed,  one  witness  testified  that  he  saw  certain  papers  executed 
about  that  time,  and  understood  them  to  be  deeds  of  J.'s  land  to  defendant, 
given  to  enable  defendant  to  sell  it  in  the  States  whither  he  was  returning  after 
a  visit  to  J.,  and  a  bond  to  reconvey  in  case  defendant  failed  to  sell.  Another 
testified  that  from  talks  with  defendant  at  that  time  he  understood  that  such 
an  arrangemeht  had  been  made,  and  that  he  afterwards  saw  such  a  bond  to 
reconvey  produced  and  proved  in  a  suit  in  1854;  that  the  witnesses  to  the 
bond  were  dead.  It  appeared  that  in  1847  defendant  was  poor,  and  the  con 
sideration  he  alleged  was  very  small — less  than  one-ninth  of  that  expressed 
in  the  deed.  Plaintiff  and  his  grantor  had  been  in  continuous  possession  and 
paid  taxes  since  1850.    BM,  that  plaintiff  was  entitled  to  relief. 

In  Equity. 

Bill  to  establish  a  bond  for  title,  and  for  specific  performance,  by  Da- 
vid A.  Orviss  against  John  Dunn. 

R.  6.  Street  and  A,  (7.  Prendergad,  for  complainant. 
Clark,  Dyer  &  Bcliager^  for  defendant. 

McGoRMicK,  J.  On  the  30th  day  of  January,  1884,  the  defendant  in 
this  suit,  a  citizen  of  the  state  of  Mississippi,  brought  bis  action  of  tres- 
pass to  try  title  (ejectment)  against  complainant  to  recover  possession  of, 
and  establish  his  title  to,  a  certain  half  league  of  land  in  Robertson 
county,  Tex.,  described  in  his  petition  therein,  and  in  the  bill  herein. 
On  the  6th  day  of  December,  1884,  the  complainant  filed  his  bill  herein, 
setting  up  substantially  that  on  and  prior  to  the  1st  day  of  February, 
1847,  the  land  in  controversy  was  owned  by  one  James  Dunn,  an  uncle 
of  the  John  Dunn  party  hereto,  and  that  on  said  1st  day  of  February, 
1847,  said  James  Dunn  had  conveyed  said  land  to  said  John  Dunn  by 
deed  absolute  upon  its  face,  reciting  a  cash  consideration  of  $3,000  in 
band  paid,  and  acknowledged  to  have  been  received  from  said  John 
Dunn  by  said  Jam^s  Dunn;  tbat  in  truth  and  fact  no  consideration  was 
paid  or  contemplated  to  be  paid;  that  the  purpose  of  said  deed  was  to  put 
the  legal  title  to  said  land  in  said  John  Dunn,  to  enable  him  Avith  facil- 
ity to  sell  the  same  for  his  uncle  in  Mississippi,  or  one  of  the  older  states; 
and  that  simultaneously  with  the  execution  and  delivery  of  said  deed 
there  was  executed  by  John  Dunn  and  delivered  to  said  James  Dunn  an 
obligation  to  reconvey,  unless  sale  was  effected;'  that,  pursuant  to  this 
purpose,  the  deed  to  John  Dunn  was  recorded,  and  the  bond  or  obliga- 
tion, to  reconvey  was  withheld  from  record;  that,  no  sale  being  effected 
by  John  Dunn,  the  said  James  Dunn,  on  the  9th  day  of  September, 
1850,  conveyed  this  land,  (in  distribution  of  his  estate)  to  his  son,  James 
Dunn,  Jr.;  that  said  bond  for  title  has  been  lost  or  mislaid,  and  cannot 
now  be  found;  that  complainant  holds  the  title  of  the  said  James  Dunn, 
Jr.,  and  that  he  and  those  under  whom  he  claims  have  continuously 
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since  the  9ih  of  September,  1850,  (and  the  said  James  Dunn  before  (hat 
time  had)  exercised  acts  of  ownership  over  said  land  notoriously,  and 
have  paid  taxes  thereon,  etc.  And  prays  that  said  bond  for  title  be  es- 
tablished, and  specific  performance  thereof  be  decreed,  deed  to  John 
Dunn  canceled,  doud  removed,  etc.  The  defendant  denies  that  the  ex- 
ecution and  delivery  to  him  of  the  deed  of  Ist  February,  1847,  was  with- 
out consideration,  or  was  subject  to  any  trust  in  favor  of  the  grantor,  or 
that  he  ever  executed  and  delivered  a  bond  for  title,  or  obligation  to  re- 
convey  the  land  in  controversy.  He  says  that  he  gave  a  valuable  con- 
sideration for  this  land,  stating  in  his  answer  the  consideration  to  have 
been  $325,  of  which  $75  was  in  money  and  the  remainder  an  account 
against  Dr.  W.  S.  Bodgers;  that  he  paid  the  taxes  on  it  for  several  years; 
that,  as  he  resided  in  Mississippi,  he  left  his  brother,  A.  M.  Dunn,  who 
resided  in  the  county  in  Texas  where  this  land  is  situated,  as  his  agent, 
to  pay  the  taxes  thereon,  and  furnished  his  said  brother  the  money  nec- 
essary to  pay  the  same;  that  the  deed  to  said  James  Dunn,  Jr.,  was  not 
put  to  record  until  in  1872;  that  no  possession  was  held  of  said  land  until 
after  the  sale  to  complainant  of  an  interest  in  said  land  in  1873;  that  he 
never  acquiesced  in  the  adverse  claim  of  those  under  whom  complainant 
claims,  nor  had  he  any  means  of  ascertaining  that  they  or  any  of  them 
set  up  any  daim  to  said  land,  until  the  deed  to  James  Dunn,  Jr.,  was 
recorded  in  1872;  that  at  or  about  the  time  he  purchased  this  land  from 
his  unde,  he  and  his  uncle  agreed  to  engage  in  merchandising  in  Rob- 
ertson county,  if  the  defendant  could  get  the  goods  for  this  half  league 
and  for  another  half  league  owned  by  his  unde,  and  that,  to  carry  out 
said  agreement,  his  unde  did  convey  to  him  said  other  half  league  that 
he  might  sell  it  and  his  own, — ^the  one  in  controversy, — ^and  procure  a 
partnership  stock  of  goods;  that  he  failed  to  effect  said  purpose^  and  aft- 
erwards reconveyed  said  other  half  league  to  the  heirs  of  his  unde,  said 
James  Dunn.  This  answer  is  sworn  to  and  sustained  substantially  by 
the  deposition  of  the  defendant  taken  in  the  case  with  a  slight  variance 
as  to  the  consideration  paid. 

The  complainant  offers  the  testimony  of  one  McFall,  who  says  he  was 
at  James  Dunn's  house  in  1847,  engaged  at  work  there  for  one  Gilbreath; 
that  he  was  present  in  the  house  one  day,  a  short  time  before  John  Dunn 
left  for  Mississippi,  and  saw  said  Gilbreath  and  one  Perry  witness  some 
papers  that  had  been  signed  by  James  Dunn  and  John  Dunn;  that  there 
were  three  or  more  papers;  that  he  understood  from  the  conversation  of 
John  Dunn  and  James  Dunn  and  Perry  (who  was  a  lawyer)  in  presence 
of  each  other,  of  witness,  and  of  Gilbreath,  that  James  Dunn  was  deed- 
ing or  had  deeded  two  tracts,  half  leagues,  of  land  in  Robertson  count}' 
(by  the  papers  being  witnessed)  to  John  Dunn,  to  sdl  for  James  Dunn 
in  the  states  on  commission,  and  that  John  Dunn  had  given  a  bon4  to 
reconvey  the  lands  in  case  he  could  not  effect  a  sale.  The  complainant 
also  offers  the  testimony  of  one  Whedock,  who  has  lived  in  Robertson 
county  since  1833,  lived  within  three  miles  of  James  Dunn's  house  until 
said  James  Dunn  died,  and  knew  John  Dunn  all  the  time  he  was  in 
Robertson  county, — ^from  October,  1846,  until  he  went  away,  some  time 
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in  1847.  This  witness  says:  "My  understanding  was,  by  talks  with 
John  Dunn,  that  his  uncle  had  conveyed  him  lands  to  sell  and  he  was 
to  get  a  certain  percentage."  He  says  it  was  the  family  talk  with  the 
Dunn  and  Wheelock  families.  He  was  elected  sheriflF  in  1851  of  Rob- 
ertson county,  and  was  present  in  court  at  ihe  May  term,  1854,  of  the 
district  court  of  Robertson  county,  and  remembers  a  suit  of  James  Dunn, 
Jr.,  against  John  Dunn,  to  make  title  to  lands  upon  a  bond  for  title. 
He  caused  citation  by  publication  to  be  made  on  said  John  Dunn.  The 
trial  was  had,  and  witness  saw  what  purported  to  be  a  title-bond  from 
John  Dunn  to  James  Dunn,  Sr. ,  to  make  title  to  the  half  league  involved 
in  this  suit, — ^the  Robertson  one-half  league;  saw  the  bond  exhibited  be- 
fore the  jury  in  the  trial  of  the  cause  of  James  Dtmn^  Jr. ,  vs.  John  Dwnn. 
His  impression  is  that  Gilbreath  was  a  witness  to  the  bond,  and  that  they 
had  Judge  Killough  present,  to  prove  Gibreath's  signature,  because 
Gilbreath  was  dead.  This  witness  knew  both  Gilbreath  and  Perry,  and 
says  they  are  both  dead.  (There  was  judgment  in  favor  of  James  Dunn, 
Jr. ,  in  this  suit,  in  1854,  in  Robertson  county,  and  it  was  pleaded  in  com- 
plainant's bill,  but  was  stricken  out  on  demurrer,  because  the  record  dis- 
closed only  service  by  publication  on  the  defendant,  who  was  a  citizen 
of  another  state.)  The  original  deed  from  James  Dunn,  Sr.,  to  John 
Dunn  was  produced  by  complainants  as  coming  from  his  possession. 
These  witnesses  show  that  in  1847  John  Dunn' was  a  young  man  24  or 
25  years  old,  without  means,  and  without  any  remunerative  occupation, 
of  good  presence  and  good  qualities,  in  whom  his  uncle  had  confidence, 
and  who  spent  a  year  at  his  uncle's  house,  as  a  young  relative  visiting 
him  from  a  distant  state  (that  was  before  ihe  railroad  had  qualified  dis- 
tances in  Texas)  would;  and,  as  occasion  called,  attending  to  any  mat- 
ter for  his  uncle  that  came  in  his  way.  The  other  proof  relates  to  the 
loss  of  or  inability  to  find  the  bond  for  title,  to  the  family  history  or 
tradition  in  respect  to  this  land  transaction,  and  the  constant  claim  of 
ownership  and  payment  of  taxes.  The  consideration  recited  in  the 
deed  may  well  be  taken  as  the  parties'  estimate  of  the  value  of  the  land 
at  that  time.  This  is  $3,000,  or  about  $1.35  per  acre.  The  defendant 
says  he  gave  an  account  against  Dr.  W.  S.  Rodgers  for  $250,  and  released 
two  sums  his  uncle  owed  him, — one  for  $25,  and  one  for  $40,  making 
$315  in  all,  or  not  quite  15  cents  per  acre.  None  of  the  witnesses  men- 
tion ever  hearing  of  the  project  to  convert  the  lands  into  goods,  and  carry 
on  a  partnership  mercantile  venture.  All  the  circumstances  of  John 
Dunn's  visit  to  Texas  and  remaining  with  his  uncle,  (who  was  a  rich 
man,  for  that  time  and  place,)  and  his  leaving  there  to  return  to  the 
older  states,  seem  to  me  to  tend  strongly  to  support  complainant's  case, 
and  to  corroborate  the  direct  testimony  of  the  witness  McFall  and  the 
witness  Wheelock,  whose  testimony  I  have  summarized  above.  It  is 
well  settled  that  to  ingraft  a  trust  upon  a  deed  by  parol,  or  to  establish 
a  lost  writing  by  parol  which  declares  such  a  trust,  the  proof  must  be 
dear,  and  the  unsupported  testimony  of  one  witness,  however  positive 
and  clear,  cannot  safely  be  allowed  to  establish  such  a  trust.  It  is,  how- 
ever, as  well  settled  that,  where  the  proof  is  adequate,  the  trust  must 
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be  upheld,  and  that  both  the  nature  and  amount  of  the  proof  required 
must  depend  in  a  measure  upon  the  age  of  the  transaction.  Upon  a 
careful  consideration  of  the  whole  proof,  I  am  constrained  to  conclude 
that  the  deed  from  James  Dunn,  Sr.,  to  John  Dunn  for  the  land  in  con- 
troversy was  made  for  the  -purpose  of  enabling  said  John  Dunn  to  sell 
said  land  for  James  Dunn,  Sr.,  and  that  thel^al  title  thereby  held  by 
said  John  Dunn  was  and  is  for  the  use  and  benefit  of  said  James  Dunn, 
Sr.,  whose  right  complainant  now  holds;  and  that  a  decree  should  be 
passed  herein  granting  complainant  the  relief  prayed  for  in  his  bill;  and 
it  will  be  so  ordered. 


Heyman  v.  Uhlman. 

{CHrcuU  Court,  8.  D.  New  York.    April  16, 1888.) 

Bqurrr— Practice— Appbarancb—Filino  Pleadings. 

When  a  defendant  served  with  sabposna  entered  his  appearance,  and  filed 

his  answer  before  the  rule-day  at  which  the  writ  was  returnable,  hM^  that 

under  United  States  equity  rules  such  practice  was  proper,  and  that  replica- 

•    tion  should  be  filed  on  or  before  the  rule-day  succeeding  that  on  which  the 

writ  was  returnable. 

In  Equity.  Motion  to  set  aside  an  order  dismissing  a  bill  of  com- 
plaint. 

WiUer  &  Kenyan^  for  complainant. 
Wiimore  &  Jmner^  for  defendant. 

Lacombe,  J.  The  bill  of  complaint  was  filed,  and  subpoena  served, 
January  14,  1888.  The  next  succeeding  rule-day  was  February  6th, 
and  the  rule-day  thereafter,  March  6th.  Defendant  entered  his  appear- 
ance February  2d,  and  filed  his  answer  February  Sd.  No  replication 
was  filed  on  the  March  rule-day,  and  order  was  entered  dismissing  the 
bill.     Complainant  moves  to  set  aside  the  order. 

The  question  raised  upon  the  motion  is  as  to  the  interpretation  of  the 
rules  in  equity.  Their  language  seems  too  plain  to  call  for  any  elabo- 
rate discussion  in  view  of  the  fact  that  they  were  presumably  framed  to 
promote  the  speedy  administration  of  justice,  and  were  not  designed  to 
delay  suitors,  except  so  far  as  might  be  necessary  to  insure  a  proper  and 
orderly  presentation  of  both  sides  of  each  case.  A  defendant  served  with 
subpoena  must  enter  his  appearance  on  or  before  the  day  at  which  the 
writ  is  returnable.  His  plea,  demurrer,  or  answer  must  be  filed  on  the 
rule-day  next  succeeding  the  day  of  entering  his  appearance,  whether 
such  rule-day  is  one  day  or  thirty  days  after  the  entering  of  the  appear- 
ance. The  complainant  has  until  the  next  succeeding  rule-day  after  fil- 
ing the  answer  in  which  to  file  general  replication.  There  is  no  warrant 
in  reason  or  authority  for  the  proposition  advanced  by  the  complainant 
that  an  appearance  can  only  be  filed  on  a  rule-day,  and  that  therefore  in 
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the  case  at  bar  defendant  could  not  file  his  appearance  before  the  Febru- 
ary rule-day,  nor  his  answer  before  March  5th.  The  default  should  be 
opened,  and  complainant  allowed  to  file  replication  nv/nc  pro  turic^  upon 
proper  stipulations  as  to  expediting  the  trial,  the  details  of  which  may 
be  arranged  upon  settlement  of  the.  order. 


Coffin  et  al.  v.  Day  et  al. 
(Dittriet  0(mrt,  If.  D.  lUintyis.    April  18. 1888.) 

1.  PaBTNBBSHIF— FiBM  AOT)  PRIVATE  CREDITOBS— FBAUDtTLBNT    PrBFBRBNGBS. 

A  transfer  by  an  insolvent  firm  of  its  property  to  one  who  had  indorsed  the 
paper  of  the  firm  and  of  its  individual  members  to  a  large  amount,  and  who,  in 
consideration  of  the  transfer,  agreed  to  pay  the  obligations  of  the  firm  and  of 
Its  individual  members  to  a  specified  amount,  including  the  paper  on  which 
he  was  indorser,— being  made  in  good  faith,  and  for  an  adequate  price,  is  not 
fraudulent  as  to  firm  creditors.^ 

2.  Same. 

Creditors  of  an  insolvent  firm  have  no  legal  claim  on  firm  assets  niitil  they 
have  acquired  a  vested  lien  bv  Judgment  or  otherwise,  and  by  consent  of  all 
its  members  such  assets  may  be  applied  to  the  payment  of  Individual  credit 
ors  of  the  partners.^ 

In  Equity.     Bill  to  set  aside  alleged  fraudulent  preferences. 
Jmin,  Flower  J  Remy  &  Oregory^  for  complainants. 
Puterbaugh  &  Son^  Hopkins  &  Hammond^  and  McOuUoch  &  Son^  for  de- 
fendants. 

Blodgett,  J.  This  case  now  embodies  five  creditors'  bills,  or  bills  in 
the  nature  of  creditors'  bills,  filed  by  creditors  of  Day  Bros.  &  Co.,  to  set 
aside  certain  alleged  unlawful  preferential  payments  made  by  said  firm. 
The  first  case  was  brought  by  Ouffin  et  al.  v.  Day  etcU.^  by  a  bill  filed  in 
the  circuit  court  of  Peoria  county,  in  June,  1885,  imd  removed  to  this 
court,  and  was  for  the  collection  of  judgments  at  law  recovered  by  the 
complainants  against  Day  Bros.  &  Co.,  between  February  13, 1886,  and 
June  2,  1885.  The  second  case  was  brought  by  Doman  et  al.  v.  Day 
etal.^  in  January,  1886,  for  the  collection  of  two  judgments  at  law  ren- 
dered in  January,  1885,  against  Day  Bros.  &  Co.  The  third  case  was 
brought  by  Parker  et  al.  v.  Day  etal.^  in  January,  1886,  for  the  collec- 
tion of  a  judgment  at  law  rendered  in  July,  1885.  The  fourth  case  was 
brought  by  Simpson  et  al.  v.  Day  et  al.y  in  March,  1885,  for  the  collection 
of  a  judgment  rendered  in  December,  1884.  And  the  fifth  case  was 
brought  by  Richard  et  al.  v.  Day  etal.y  in  May,  1886,  for  the  collection 
of  a  judgment  rendered  in  May,  1886.  On  May  24,  1886,  all  these 
cases  were,  by  an  order  of  court,  consolidated,  with  the  provision  ''that 
said  suits  should  henceforth  proceed  as  one  cause,  without  prejudice  to 

iSee  note  at  end  of  case. 
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the  priority  of  the  respective  creditors  therein.**  It  appears  from  the 
pleadings  and  proofs  in  the  case  that  the  firm  of  Day  Bros.  &  Co.,  the 
principal  defendants  in  this  case»  was  organized  about  the  Ist  of  Jan- 
nary,  1882,  and  consisted  of  Lucius  L.  Day,  Gordis  R.  Cobleigh,  Nor- 
mand  S.  King,  William  G.  Marsters,  Samuel  H.  Van  Sickler,  and  Her- 
bert F.  Day,  and  from  the  time  of  its  organization  up  to  Septem- 
ber 23,  1884,  said  firm  conducted  a  wholesale  dry-goods  business  in 
the  city  of  Peoria,  and  also  had  two  retail  stores  in  said  city,  and 
a  retail  store  in  Canton,  Fulton  county,  in  this  state,  and  an  overall  man- 
ufactory in  the  city  of  Peoria.  From  some  time  in  the  spring  of  1884 
said  firm  had  been  in  embarrassed  circumstances,  and  had  been 
obliged  to  obtaia  extensions  upon  its  commercial  paper,  and  in  obtain- 
ing such  extensions  they  had  secured  the  indorsement  of  the  defend- 
ant Charles  B.  Day,  so  ttiat  on  the  23d  of  September  Charles  B.  Day 
was  indorser  for  the  firm  and  its  individual  members  to  the  amount 
of  about  $100,000;  and  on  the  last-named  date  the  entire  stock  of 
the  wholesale  store  was  sold  to  Charles  B.  Day  at  the  rate  of  75 
cents  on  a  dollar,  and  the  stock  of  the  two  retail  stores  in  Peoria  were 
sold  to  him  at  the  rate  of  62}  cents  on  a  dollar.  There  was  also  sold 
to  him  certain  horses,  trucks,  wagons,  etc.,  used  in  and  about  the 
firm  business,  the  aggregate  of  the  purchase  amounting  to  $228,550. 
For  the  payment  of  these  goods  Charles  B.  Day  assumed  the  payment 
of  paper  and  obligations  of  the  firm,  and  of  the  individual  members 
thereof,  to  the  amount  of  $214,043.88,  and  gave  his  notes  for  the  bal- 
ance of  said  purchase  money,  $14,506.12,  payable  in  oneand  two  years. 
The  transaction  was  evidenced  by  a  bill  of  sale  signed  by  the  members 
of  the  firm,  and  a  bond  of  Charles  B.  Day  in  which  he  obligated  him- 
self to  pay  a  schedule  of  indebtedness  aggregating  $214,043.88,  and  to 
save  said  firm  harmless  therefrom;  the  bond  reciting  that  all  the  indebt- 
edness included  in  the  schedule  forming  a  part  of  the  bond  was  the  in- 
debtedness of  the  firm  of  Day  Bros,  &  Co. ,  and  that  upon  the  greater  por- 
tion thereof  the  said  Charles  B.  Day  was  liable  as  indorser  or  guarantor 
for  said  firm;  apd  within  a  day  or  two  after  the  purchase  of  the  stock  of 
goods  as  above  mentioned,  Charles  B.  Day  also  bought  of  the  firm  the 
stock  of  manufactured  goods  at  their  overall  factory,  amounting  to 
$2,302.06,  for  which  he  executed  his  note  to  the  firm,  payable  six 
moths  from  date.  While,  as  before  stated,  the  bond  recited  that  all  the 
indebtedpess  which  was  assumed  to  be  paid  by  Charles  B.  Day  was  the 
indebtedness  of  Day  Bros.  &  Co.,  in  fact  there  was  in  said  schedule  one 
note  held  by  one  of  the  banks  in  the  city  of  Peoria  for  $5,000,  which 
was  the  individual  indebtedness  of  Van  Sickler,  one  of  the  members  of 
the  firm,  and  one  note  of  $5,000,  and  another  of  $1,300,  which  was  the 
individual  indebtedness  of  W.  G.  Marsters,  another  member  of  the  firm; 
and  another  note  of  $7,453,  which  was  the  individual  indebtedness  of 
L,  L.  Day,  a^iother  member  oif  the  firm,  but  which  was  indorsed  by 
;the  firm.  Soon  after  the  sale  to  Charles  B.  Day,  King,  one  of  the  mem- 
bers of  the  firm,  with  the  consent  of  the  other  members  of  the  firm,  took 
the  two  notes  of  Charles  B.  Day,  amounting  together  to  $14,506.12,  wid 
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the  note  which  C.  B.  Day  had  given  for  the  purchase  of  the  overall 
Btock,  amounting  to  $2,302.06,  and  a  note  which  had  been  given  by 
W.  P.  Day  for  il,600,  for  the  purchase  of  the  overall  factory,  and 
turned  them  over  to  the  defendant  Mrs.  Elizabeth  Griswold,  as  collat- 
eral security  for  the  sum  of  nearly  tSO^OOO,  which  King  individually 
owed  Mrs.  Griswold;  and  Cordis  R.  Cpbleigh,  one  of  the  members  of 
the  firm,  being  individually  indebted  to  the  said  Charles  B.  Day,  with- 
drew from  the  assets  of  the  firm  two  notes  of  L.  B.  Day  for  $2,314, 
which  he  turned  over  to  Charles  B.  Day  in  payment  of  his  individual 
indebtedness  to  Charles  B.  Day. 

The  bill  charges  that  the  sale  to  Charles  B.  Day  of  the  stocks  of  goods 
was  fraudulent  and  void,  and  made  to  hinder  and  delay  creditors,  and 
also  attacks  the  several  transactions  where  the  assets  of  the  firm  were 
applied  for  payment  of  the  individual  indebtedness  of  the  members  of 
the  firm,  on  the  ground  that  these  creditors,  as  copartnership  creditors, 
had  a  first  and  prior  lien  upon  these  copartnership  assets  for  the  pay- 
ment of  their  debts  before  any  individual  indebtedness  of  the  members 
of  the  firm  could  be  paid. 

I  see  nothing  in  the  proof,  or  in  the  character  of  the  transaction  itself, 
which  should  render  void  or  inoperative  the  sale  of  the  stock  of  goods. 
There  is  no  proof  that  the  sale  was  for  an  inadequate  price,  or  that  it  was 
made  in  bad  faith.  Charles  B.  Day  iiad,  at  the  request  of  the  firm,  in- 
volved himself  to  a  very  large  amount  as  the  indorser  of  this  firm;  and 
they  had  the  right,  undoubtedly,  under  the  law,  to  prefer  him,  and  see 
that  he  was  protected  as  against  their  other  creditors;  and  no  chi^lenge 
is  made  but  that  the  price  which  he  gave  for  the  goods  was  as  much  ad 
they  would  have  brought  if  sold  in  any  other  manner.  Nor  is  any  ques- 
tion made  in  the  proof  as  to  the  validity  and  good  faith  of  the  indebted- 
ness which  was  assumed  by  C.  B.  Day. 

This  leaves  us  to  consider  the  question  of  the  validity  of  these  trans- 
actions so  far  as  they  relate  to  the  payment  of  the  individual  debts 
of  the  members  of  the  firm  out  of  the  assets  of  the  firm,  and  to  deter- 
mine whether  these  complainants  are  entitled  to  have  those  transactions 
set  aside,  and  to  recover  these  assets  so  applied  to  the  payment  of  in- 
dividual debts. 

In  making  their  terms  for  the  sale  of  their  stocks  of  goods  to  the  de- 
fendant Charles  B.  Day,  the  firm  required  him  to  pay  as  part  of  the 
purchase  price  the  debt  of  L.  L.  Day  for  $7,453,  upon  which  the  firm 
was  liable  as  indorser;  the  notes  of  Marsters  for  $6,500,  upon  $5,000 
of  which  C.  B.  Day  was  indorser,  and  $1,300  of  which  was  indorsed 
by  the  firm;  and  the  note  of  Van  Sickler  for  $5,000,  which  the  plead- 
ings state  was  also  indorsed  by  the  firm,  but  of  which  I  do  not  find 
any  evidence  in  the  record;  so  that  we  may  assume  that  the  appro* 
priation  of  the  assets  of  the  firm  for  the  payment  of  these  individual 
debts  was  the  act  of  all  the  partners, — that  is,  the  firm  assets  are  ap- 
plied to  the  payment  of  these  individuals  debts  with  the  consent  of  all 
the  partners,-— and  by  such  application  said  firm  assets  become  individ- 
ual property.  The  transfer:  by  King  to  Mrs,  Qriswold,  of  the  C.  B.  Day 
v.34F.no.9— 44 
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notes  and  the  W.  P.  Day  notes  was,  as  the  proof  shows,  with  the  con- 
sent of  the  firm;  and  the  transfer  by  Cobleigh  of  the  L.  B.  Day  notes  to 
C.  B.  Day  in  payment  of  his  (Cobleigh's)  individual  debt  to  C.  B.  Day 
was  with  the  knowledge  and  acquiescence,  if  not  the  direct  consent,  of  the 
firm;  so  that  we  have  as  conceded  or  proven  facts  in  the  case  that  the  part- 
ners all  consented  to  this  application  of  the  assets  of  the  firm  to  the  pay- 
ment of  the  individual  debts  of  its  several  members. 

It  seems  to  me  that  the  questions  involved  in  this  branch  of  the  case 
are  fully  met  and  answered  by  the  deci^on  of  the  supreme  court  of  tlie 
United  States  in  Case  v.  Beauregard,  99  U.  S.  119,  where  Mr.  Justice 
Strong,  speaking  for  the  court,  says: 

"The  object  of  this  bill  is  to  follow  and  subject  to  the  payment  of  a  partner- 
ship debt  property  which  formerly  belonged  to  the  partnership,  but  which, 
before  the  bill  was  filed,  had  been  transferred  to  tlie  defendants.  No  doubt 
the  effects  of  a  partnership  belong  to  it  so  long  as  it  continues  in  existence, 
and  not  to  the  individuals  who  compose  it.  The  right  of  each  partner  extends 
only  to  a  share  of  what  may  remain  after  payment  of  the  debts  of  the  tirm 
and  the  settlement  of  its  accounts.  Growing  out  of  this  right,  or,  rather,  in- 
cluded in  It,  is  the  right  to  have  the  partnership  property  applied  to  the  pay- 
ment of  the  partnership  debts  in  preference  to  those  of  any  Individual  part- 
ner. This  is  an  equity  the  partners  have  as  between  themselves,  and  in  cer- 
tain circumstances  it  inures  to  the  benefit  of  the  creditors  of  the  firm.  The 
latter  are  said  to  have  a  privilege  or  preference,  sometimes  loosely  denomi- 
nated a  *  lien,'  to  have  the  debts  due  to  them  paid  out  of  the  assets  of  a  firm 
in  course  of  liquidation,  to  the  exclusion  of  the  creditors  of  its  several  mem- 
bers. Their  equity,  however,  is  a  derivative  one.  It  is  not  held  or  enforce- 
able in  their  own  right.  .  It  is  practically  a  subrogation  to  the  equity  of  the 
individual  partner,  to  be  made  effective  only  through  him.  Hence,  if  be  is 
not  in  condition  to  enforce  it»  the  creditors  of  the  firm  cannot  be.  Rice  v. 
Barnard,  20  Yt.  479;  Appeal  of  Bank,  32  Pa.  St.  446.  But  so  long  as  the 
equity  of  the  partner  remains  In  him,  so  long  as  he  retains  an  interest  in  the 
firm  assets  as  a  partner,  a  court  of  equity  will  allow  the  creditors  of  the  firm 
to  avail  themselves  of  his  equity,  and  enforce,  through  it,  the  application  of 
those  assets  primarily  to  payment  of  the  debts  due  them,  whenever  the  prop- 
erty comes  under  its  administration.  It  is  indispensable,  however,  to  such 
relief »  when  the  creditors  are,  as  in  the  present  case,  simple-contract  credit- 
ors, that  the  partnership  property  should  be  within  the  control  of  the  court, 
and,  in  the  course  of  administration,  brought  there  by  the  bankruptcy  of  the 
firin,  or  by  an  assignment,  or  by  the  creation  of  a  trust  in  some  mode.  This 
is  because  neither  of  the  partners  nor  the  joint  creditors  have  any  specific 
lien,  nor  is  there  any  trust  that  can  be  enforced  until  the  property  has  passed 
in  custodia  legis.  Other  property  can  be.  followed  only  after  a  judgment  at 
law  has  been  obtained,  and  an  execution  has  proved  fruitless.  So,  if  before 
the  interposition  of  the  court  is  asked  the  property  has  ceased  to  belong  to  the 
partnership,  if,  by  a  bona  fide  transfer,  it  has  become  the  several  property 
either  of  one  partner  or  of  a  third  person,  the  equities  of  the  partners  are  ex- 
tinguished, and  consequently  the  derivative  equities  of  the  creditors  are  at  an 
end.  It  Is,  therefore,  always  essential  to  any  preferential  right  of  the  cred- 
itors that  there  shall  be  property  owned  by  the  partnership  when  the  claim 
for  preference  is  sought  to  be  enforced.  •  •  *  The  joint  estate  is  con- 
verted into  the  separate  estate  of  the  assignee  by  force  of  the  contract  of  as- 
signment. And  it  makes  no  difference  whether  the  retiring  partner  sells  to 
the  other  partner  or  to  a  third  person,  or  whether  the  sale  is  made  by  him  or 
under  a  judgment  against  him.    In  either  case  his  equity  is  gone." 
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And  this  doctrine  is  folly  supported  by  Ladd  v.  Griswddy  i  Oilman, 
25;  Reeves  v.  Ayers,  38  111.  418,  and  Mclntire  v.  Yates,  104  111.  491, 
There  can  be  no  doubt,  I  think,  that  this  firm  had  the  right  to  appro- 
priate its  partnership  assets  to  the  payment  of  the  individual  indebted- 
ness of  its  members;  that  is,  the  individual  creditor,  to  whom  payment 
was  made  had  the  right,  with  the  consent  of  the  partners,  to  take  the 
firm  assets  in  payment  of  his  debt.  The  individual  indebtedness  was  a 
sufficient  consideration  to  support  the  payments,  and  the  creditor  ber 
came  vested  with  the  money  or  property  so  appropriated  to  him.  When 
these  transactions  took  place,  and  these  individusil  creditors  of  the  mem- 
bers of  the  firm  were  respectively  paid  or  secured,  the  complainants  in 
this  suit  bad  no  judgments  or  liens  upon  the  partnership  assets.  The 
assets  were  entirely  within  the  control  of  the  firm,  and  any  disposition 
which  the  firm  made  of  them  was  binding  upon  the  creditors  of  the 
firm  who  had  not  some  specific  or  vested  lien  thereon  at  the  time  of 
such  appropriation.  These  complainants  did  not  recover  their  judgments 
until  months  after  this  transaction  had  occurred;  and,  at  the  time  these 
bills  were  filed,  this  firm  did  not  own  the  property  which  these  bills 
now  seek  to  reach.  The  transactions  cannot  be  said  to  have  been  fraud- 
ulent, because  there  was  a  good  considerartion  to  support  them;  and  at 
most  it  was  but  a  payment  of  individual  creditors  of  the  members  of 
the  firm  out  of  copartnership  assets,  wliere  the  debts  thus  paid  were 
bona  fide  debts;  and  it  was  only  a  diversion  of  the  assets  of  the  firm  from 
the  firm  creditors  to  an  individual  creditor.  These  complainants,  at 
the  time  of  these  transactions,  were  in  no  position  to  challenge  or  pre- 
vent them.  As  already  said,  they  had  no  lien  upon  these  assets;  and 
there  was,  at  most,  only  a  sort  of  ethical  or  theoretical  right  in  the  firm's 
creditors  to  insist  on  the  payment  of  the  firm's  debts  out  of  the  firm's 
assets.  That,  however,  did  not  defeat  the  right  of  the  firm  to  appropri- 
ate its  assets,  in  the  exercise  of  its  own  judgment,  in  such  manner  as  that 
the  persons  to  whom  they  sold,  or  delivered,  or  paid  their  money  or  as- 
sets took  a  good  and  valid  title  as  against  the  creditors  of  the  firm,  and 
gives  no  right  to  creditors  who  subsequently  obtained  judgments  against 
the  firm  to  retrieve  these  assets  and  have  them  applied  upon  their  judg- 
ments. Suppose,  for  illustration,  that  Charles  B.  Day  had  paid  cash  for 
these  stocks  of  goods  into  the  possession  of  the  firm,  and  the  firm  had 
then  paid  this  individual  indebtedness  of  its  several  members  out  of  the 
cash  thus  received,  can  there  have  been  any  doubt  that  this  would  have 
been  a  good  and  valid  payment  to  which  the  creditors  of  the  firm  w^ho 
had  no  judgments  or  other  vested  lien  could  make  no  valid  objection  or 
'  resistance?  And  if  they  could  pay  these  individual  debts  out  of  the  cash 
or  assets,  I  can  see  no  reason  why  they  could  not  satisfy  them  with  the 
same  legal  effect  out  of  the  commercial  paper  or  securities  received  for 
the  goods.  And  the  fact  that  this  firm  was  insolvent  at  the  time  of  these 
transactions,  and  was  known  to  be  such  by  Charles  B.  Day  and  Mrs.  Gris- 
wold,  does  not,  as  it  seems  to  me,  affect  this  question.  Without  further 
discussion  I  may  say  that  it  seems  to  me  when  this  firm  found  itself  in 
an  insolvent  condition  with  these  assets  on  hand  they  had  the  right  ta 
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make  such  distribution  of  their  assets  as  they  chose,  provided  that  it  w.a« 
not  a  fraudulent  disposition;  and  it  was  not  fraudulent  for  them  to  pro- 
vide for  the  payment  of  the  creditors  of  the  individual  members  of  ihc 
firm  out  of  the  assets,  as  was  done  in  this  case.  The  rule  invoked  by  the 
complainants,  that  the  copartnership  creditors  are  to  be  paid  out  of  the 
copartnership,  is,  of  course,  the  rule  followed  by  the  courts,  either  in 
bankruptcy  or  in  chancery,  when  the  assets  of  the  firm,  and  the  a?sets 
of  the  individual  members  of  the  firm,  are  in  the  hands  of  the  court  for 
distribution;  but  until  the  assets  come  into  the  hands  of  the  court,  :ind 
while  the  firm  is  in  possession  and  control  thereof,  such  disposition  ap 
the  firm  makes  of  its  assets  is  binding  so  long  as  it  i$  not  an  actual 
fraudulent  disposition,  made  with  intent  to  hinder  and  dda^  creditors; 
and  the  fact  tiiat  the  copartnership  creditors  did  not  get  as  much  as 
they  would  have  got  had  not  provision  been  made  for  the  creditors  of  the 
individual  members  of  the  firm,  does  not  of  itself  constitute  a  firaud. 
These  bills  are,  therefore,  dismissed  for  want  of  equity. 

NOTE. 

PARTinEBSHip— FiBM  Fbofbbtt— INDIVIDUAL  DEBTS.  8o  iong  M  a  ilriD  U  solvent.  all 
its  members  assenting,  tlie  Individual  debts  of  tbe  parties  may  be  pRid  ont  of  the  firm 
assets,  Boop  v.  Herron,  (Neb.)  17  H.  W.  Bep.  858;  and,  there  being  no  fraud  in  fact,  a 
partnership  creditor  cannot  impeach,  as  fraudulent  in  law,  a  conveyance  of  partner- 
ship  propertyin  trust  to  secure  an  individual  debt  of  the  partners,  Qin  Co  v.  Bannon. 
(Tenn.)  4  S.  w.  Rep.  881;  but  if  the  firm  is  insolvent  at  the  time  the  transfer  of  the 
firm  property  to  make  such  payment  is  made,  it  is  fraudulent  and  void  as  to  existing 
-creditors  of  the  firm,  Goodbar  v.  Gary.  16  Fed.  Rep.  817;  and  one  paitnor  may  not  pay 
his  private  debts  out  of  the  assets  of  tne  firm,  for  this  would  be  a  fraud  upon  his  part- 
ners, Gall^her^s  Appeal,  (Pa.)  7  Atl.  Rep.  237^aldwell  v.  Furniture  Co.,  (Neb.)  ^  N. 
W.  Rep.  886;  Wil^s  v.  Bremner,  (Wis.)  19  N.  W.  Rep.  408;  Vemou  v.  Upson,  Id.  4(K»; 
Powers  V.  Paper  Co.,  (Wis.)  18  ]M.  W.  Rep.  SO.  See,  also,  Johnston's  Appeal,  (Pa.)  9 
Atl.  Rep.  76,  and  note;  Crook  v.  Rindskopf,  (N.  T.)  13  K.  £.  Rep.  174;  Saunders  \-. 
ReUly,  Id.  170;  Tait  v.  Murphy,  (Ala.)  2  South.  Rep.  817. 

An  insolvent  firm  sold  the  firm  efEeots  to  a  creditor  in  consideration  of  a  certain  sum 
in  cash,  and  a  further  sum  which  was  recited  to  be  the  indebtedness  of  the  firm  to  the 
creditor,  but  which  in  fact  embraced  indebtedness  of  the  individual  members  of  the 
firm.  Held  that,  in  thus  securing  a  pecuniary  benefit  beyond  that  which  the  law  would 
secure,  the  transaction  was  fraudulent  as  to  other  creditors,  and  void,  not  only  as  to 
the  benefit  thus  reserved,  but  in  toto.    Pritchett  v.  Pollock,  (Ala.)  2  South.  Rep.  788. 


CoRBiN  V.  Boies  et  cd. 

(CfireuU  Court,  N.  D.  llHnoii.    April  80,  188a) 

Pabtnebshif— Limited  Pabtnbrships— Iksolvenct—Prbferbnges. 

A  limited  partnership,  practically  insolvent  in  August,  1882,  was  dissolved 
October  17th  following,  but  the  notice  of  dissolution  was  not  published  until 
December  2d  following,  and  then  only  in  a  legal  publication  read  by  few  per- 
sons besides  lawyers.  The  remaining  partners  dissolved  October  19th,  and 
the  notice  of  this  dissolution  was  published  at  the  same  time  as  the  other,  bvt 
in  a  paper  of  extensive  circulation.  The  business  still  wont  on,  however,  and 
the  defendant  bank  cashed  the  firm's  checks,  although  their  account  was  over- 
drawn, and  advanced  them  money  on  goods  as  collateral.  This  bank  was 
friendly  to  G.,  the  special  partner,  and  it  had  been  assured  by  him,  as  far 
back  as  August,  that  he,  Q.,  would  see  that  the  checks  were  made  good,  and 
had  received  further  assurances  from  F.,  the  managing  partner,  that,  in  case 
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^6  cottoern  got  Into  tronbla,  the  bank  wonld  bo  protected.  Between  Decem- 
ber 28,  lfl8d,  and  January  20, 1883.  the  bank  accepted  unaecured  notes  of  the 
general  partners  to  a  large  amount  in  settlement  of  notes  of  the  limited  part- 
nership maturing  between  those  dates.  On  January  20, 1888,  Judgment  was 
confessed  by  the  general  partners  In  favor  of  the  bank,  and  the  special  part- 
ner, and  execution  so  levied  on  the  stock  in  trade  that  the  bank  got  the  first 
lien  and  G.  the  second;  thus  shutting  out  unsecured  creditors  of  the  limited 
partnership.  The  attorney  of  the  partners,  both  special  and  general,  was  also 
the  attorney  of  the  bank.  Held,  tnat  the  bank  had  knowledge  of  the  insoly- 
ency  of  the  limited  partnership,  and  was  a  party  to  the  scheme  to  protect  G. 
as  against  creditors  of  that  firm,  and  that  the  Judgment  confessed  in  Its  favor 
was  therefore  void,  under  2  Starr  &  C.  St  Uf.  c  48.  g  22,  forbidding  prefer- 
ences by  such  partnerships  in  contemplation  of  insolvency. 

In  Bk^uity.  Bill  by  Chester  C.  Corbin,  an  uns^ured  creditor  of  Boies, 
Fay  &  Conkey,  to  set  aside  certain  judgments  confessed  by  them,  as  in 
fraud  of  the  Illinois  limited  partnership  act,  (2  Starr  &  C.  St.  111.  c.  84, 
pp.  1564-1568.) 

Wm.  J.  Manning,  for  complainant. 

Flower  J  Remy  &  Oregory,  and  Turnbull,  Washburn  dt  iZobUru,  for  re- 
spondent bank. 

Obesham,  J.  On  March  SO,  1882,  William  A.  Boies,  Benjamin  B. 
Fay,  Lucius  W.  Conkey,  and  Julius  K.  Ghraves,  formed  a  limited  partner- 
Hship  under  the  firm  name  of  Boies,  Fay  &  Conkey,  to  carry  on  the  bus- 
iness of  wholesale  grocers  for  five  years,  at  Chicago.  GraVes,  a  special 
partner  only,  was  a  resident  of  Dubuque,  Iowa,  where  he  remained;  and, 
whether  the  business  proved  profitable  or  unprofitable,  interest  was  to 
be  paid  on  his  capital  of  $50,000,  at  the  rate  of  20  per  cent,  per  annum. 
Fay  and  Graves  were  brothers-in-law,  and  the  former  became  financial 
snd  chief  manager  of  the  firm.  In  August,  1882,  about  five  months 
^fter  Graves  became  a  limited  partner,  an  inventory  was  taken  of  the  as- 
•sets,  fix>m  which  the  book-keeper  made  a  statement,  showing  the  firm's 
financial  condition.  This  statement  embraced  all  the  bills  receivable, 
.-and  although  some  of  the  debts  due  to  the  firm  were  then  uncoUectible 
and  worthless,  no  deduction  was  made  on  that  account.  *  If  such  deduc- 
tion had  been  made  it  would  have  appeared  that  the  liabilities  exceeded 
-the  assets.  If  the  partners  did  not  then  know  that  the  firm  M^as  insol- 
vent, they  must  have  known  it  was  seriously  threatened  with  insolvency 
.-and  bankruptcy.  This  statement  has  noi  been  produced,  and  Fay  testi-^ 
fied  that  a  copy  of  it  which  was  furnished  him  by  the  book-keeper  had 
•been  lost  or  destroyed. 

The  Illinois  statute^  under  which  this  limited  partnership  was  formed 
provides  that  it  shall  not  be  lawful  for  any  such  firm,  or  any  member 
thereof,  in  contemplation  of  bankruptcy  or  insolvency,  and  with  the 
intention  of  preferring  or  securing  one  or  more  creditors  to  the  exdu- 
sion  of  others,  to  make  any  sale,  transfer,  or  assignment  of  their  prop- 
erty or  effects,  or  to  confess  any  judgment,  or  create  any  lien  on  the 
property  or  assets,  and  that  all  preferences  so  made  shall  be  utterly 
-void.     Instead  of  suspending  business  in  August,  1882|  and  holding 

^(BBlMr  *  C.  BU  QL  p.  1M8, 0.S4, 1 ».) 
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the  assets  as  a  special  trust  fund  for  the  payment  of  its  debts  ratably 
among  its  creditors,  as  the  finri  should  have  done,  it  continued  in  bus- 
.  iness.  Graves  came  to  Chicago,  and  assumed  Fay's  duties  as  financial 
manager,  that  the  latter  might  go  east  and  buy  more  goods  on  the  firm's 
credit.  During  the>four  or  six  weeks  that  Graves  thus  remained  in  the 
store,  he  had  access  to  and  examined  the  private  ledger  and  other  books 
and  papers,  which  disclosed  the  firm's  condition.  An  account  was  kept 
with  the  First  National  Bank  of  Chicago,  of  which  L.  J.  Gage  was  vice- 
president  and  general  manager,  and  in  September,  during  Fay's  absence, 
Graves  called  at  the  bank  and  told  Gage  that  he  would  be  personally  re- 
sponsible for  all  checks  drawn  by  the  firm's  cashier  during  Fay's  absence, 
and  when  the  latter  retilmed  he  assured  Gage  that,  should  the  firm  have 
trouble,  the  bank  would  be  protected.  The  Commercial  National  Bank 
of  Dubuque,  of  which  Graves  was  a  director,  kept  an  account  with  the 
First  National  Bank  of  Chicago,  and  Graves  and  Gage  had  a  personal  ac- 
quaintance, if  they  were  not  personal  friends.  The  evidence  shows  that 
in  September,  after  Graves  had  promised  that  all  the  firm's  checks  should 
be  paid,  the  bank  permitted  the  firm  to  overdraw  its  account.  On  the 
14th  of  October  the  firm  needed  money  to  pay  an  overdraft  at  the  bank, 
and  to  meet  paper  which  would  soon  become  due,  and  Gage  accommo- 
dated the  firm  with  a  demand  loan  of  $10,000,  for  which  amount  he  took 
the  judgment  note  of  the  partners,  with  warehouse  receipts  for  merchan- 
dise recentlj'  bought  on  the  firm's  credit,  as  collateral  security.  It  is 
claimed  that  three  days  later, — October  17th, — the  four  partners  signed 
an  agreement  dissolving  the  limited  partnership,  and  that  two  days  still 
later,  Boies  sold  his  interest  in  the  firm  to  Fay  &  Conkey,  on  which  day 
Boies,  Fay  &  Conkey — Graves  having  retired  three  days  before — signed 
the  following  agreement: 

'*It  is  hereby  stipulated  and  agreed  by  and  between  the  parties  hereto  that 
the  partnership  heretofore  existing  between  William  A.  Boies,  Benjamin  B. 
Fay,  and  Lucius  W.  Conkey,  under  the  firm  name  of  Boies,  Fay  &  Conkey^ 
Is  this  day  dissolved  by  mutual  consent.  The  said  dissolution  shall  date  from 
the  1st  day  of  November,  1882,  and  legal  notice  thereof  shall  be  published  on 
or  before  the  10th  day  of  November,  1882." 

This  paper  or  notice  was  published  for  the  first  time  in  the  Chicago 
Daily  Evening  Journal,  on  December  2d;  and  the  paper  by  which  it  i» 
claimed  the  limited  partnership  was  dissolved  two  days  before,  was  pub- 
lished on  fhe  same  day  in  the  Chicago  Legal  News,  a  legal  publication 
read  by  few  besides  lawyers.  On  the  18th  of  October,  the  day  after  the 
alleged  dissolution  of  the  limited  partnership,  the  bank,  through  Grage,. 
made  another  demand  loan  of  $10,000  to  the  limited  partnership,  re- 
ceiving as  security  other  warehouse  receipts  of  the  same  character.  At 
the  time  of  the  alleged  dissolution  of  the  limited  partnership,  and  the 
sale  by  Boies  of  his  interest  to  Fay  &  Conkey,  a  large  amount  of  the 
limited  partnership  paper  was  about  to  mature,  and  the  firm  was  still 
purchasing  goods;  and  the  testimony  shows  that  the  partners  deemed  it 
unwise  to  then  give  notice  of  the  alleged  withdrawal  of  Graves  and  Boies. 
The  business  was  continued  in  the  name  of  the  limited  partnership,. 
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with  Graves'  knowledge,  and  checks  were  signed  in  the  firm  name  until 
December  2.  From  October  6  to  December  6,  the  over-drafts  ranged 
from  $557  to  $10,126;  and  from  December  4  to  December  16,  the  bank 
paid  checks  drawn  in  the  name  of  the  limited  partnership,  payable 
to  Graves,  amounting  to  a  large  sum,  and  up  to  December  6,  at  least, 
charged  such  payment  to  the  account  of  Boies,  Fay  &  Conkey.  The 
goods  which  were  pledged  to  the  bank  were  part  of  the  purchase  made 
by  Fay  after  the  firm  had  become  insolvent,  and  they  were  hauled  direct 
from  the  freight  depot  to  a  warehouse,  instead  of  to  the  store  or  ware- 
house of  the  firm.  On  December  7,  the  bank,  through  Gage,  made  a 
demand  loan  of  $8,000  to  Fay  &  Conkey,  taking  in  pledge  therefor  part 
of  the  new  good?  bought  in  the  name  of  the  limited  partnership.  A  note 
of  Boies,  Fay  &  Conkey,  payable  to  Graves,  for  $5,000,  was  protested 
at  Dubuque  on  the  14th  of  December,  and  sent  to  the  First  National 
Bank  of  Chicago  for  collection;  and  on  January  20,  1883,  Gage,  for  the 
bank,  discounted  customers'  notes  for  Fay  &  Conkey,  amounting  to 
$3,459;  and  on  the  same  day,  with  the  firm's  money.  Graves  paid  the 
bank,  through  Gage,  two  notes  of  the  limited  partnership  for  $5,000 
each,  due  in  seven  and  nine  days,  respectively,  before  maturity;  the 
bank  then  holding,  with  the  knowledge  of  Gage,  a  $5,000  note  of  Fay  & 
Conkey,  indorsed  by  Graves,  and  payable  two  days  later,  and  also  other 
notes  of  Fay  &  Conkey,  unindorsed  and  unsecured,  for  more  than  that 
amount.  It  will  thus  be  seen  that  paper  of  the  limited  partnership, 
which  was  not  then  due  for  seven  and  nine  days,  was  paid  in  preference 
to  a  note  of  Fay  &  Conkey,  on  which  Graves  was  liable  as  indorser,  as 
well  as  unsecured  notes  of  Fay  &  Conkey.  This  payment  was  made  after 
it  had  been  determined  that  the  firm  should  suspend,  and  prefer  part 
of  its  creditors;  and  on  the  same  day  Graves  and  Fay  &  Conkey  went  to 
the  oflBce  of  Flower,  Bemy  &  Gregory  for  legal  advice,  which  firm  then 
was,  and  for  some  time  had  been,  the  general  counsel  of  the  bank 
and  of  the  insolvent  firm.  During  the  consultation  which  occurred 
with  Mr.  Bemy,  he  visited  the  bank,  and  on  his  return  stated  that 
Gage  would  be  satisfied  with  a  judgment  in  &vor  of  the  bank  for  $40,- 
000,  for  which  amount  a  judgment  note  was  accordingly  prepared,  and 
signed  by  Fay  &  Conkey.  It  was  thought  that  with  the  warehouse  re- 
ceipts and  the  customers'  discounted  notes,  this  would  amply  secure  the 
bank.  Two  judgment  notes, — one  for  $17,500,  and  the  other  for  $27,- 
OOO, — ^were  also  executed  by  Fay  &  Conkey  at  the  same  time  and  place, 
payable  to  Graves;  and  it  was  agreed  between  Graves,  Gage,  and  Bemy 
that,  when  the  judgments  were  confessed,  including  6  per  cent,  for  at- 
torney's fees,  executions  should  immediately  issue,  and  that  the  bank's 
execution  should  be  first  levied,  and  that  Graves'  execution  for  $17,500 
should  be  next  levied,  so  that  the  bank  and  Graves  might  have  liens 
prior  to  all  other  creditors.  Before  leaving  the  store,  on  the  evening  of 
the  same  day,  Fay  &  Conkey  divided  the  firm  money  on  hand,  each  re- 
ceiving $566,  and  the  next  morning  (Sunday)  the  same  parties  again 
met  by  appointment  at  the  oJ£ce  of  Flower,  Bemy  &  Gregory,  where  the 
book-keeper  and  cashier  brought  the  firm's  mail,  which  contain^  drafts 
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amounting  to  $2,215.38.  These  drafts  were  indorsed  and  delivered  to- 
Graves.  At  this  interview  Remy  appears  to  have  prepared  notes  upon 
which  judgments  were  to  be  confessed  in  favor  of  other  creditors.  The 
mail  brought  to  the  firm  on  Monday  morning  about  $1,300,  which  was 
divided  between  Fay,  Conkey,  and  Graves,  after  which  judgments  were 
confessed  in  one  of  the  state  courts  and  in  this  court,  in  favor  of  the  bank^ 
Graves,  and  other  creditors,  on  the  judgment  notes  previously  executed, 
amounting  in  the  aggregate  to  $233,709.09,  of  which  $10,658.65,  rep- 
resented attorneys'  fees.  Executions  were  immediately  issued  on  the 
state  court  judgments,  and  handed  to  Remy,  who  delivered  them  to  the 
sheriff  of  Ck>ok  county  in  such  order  as  to  secure  to  the  bank  the  first 
lien,  and  Graves  the  second.  These  executions  were  levied  upon  the 
entire  stock  of  merchandise  of  the  firm,  and  the  proceeds  of  the  sale  paid 
the  bank's  judgment  in  full,  and  something  less  than  $10,000  on  the 
Graves  $17,500  judgment.  The  executions  which  were  issued  upon  the 
judgments  confessed  in  this  court  in  favor  of  Graves,  the  Commercial  Na- 
tional Bank  of  Dubuque,  the  Dubuque  County  Bank,  and  the  Importers 
&  Traders  National  Bank,  were  the  same  day  returned  nvBa  bona^  and 
these  parties  joined  in  a  creditors'  bill  against  Fay  &  Conkey,  with  whose 
consent,  on  the  following  day,  Bradford  Hancock  was  appointed  receiver. 
Hancock  immediately  qualified,  and  took  possession  of  the  firm's  office, 
books,  and  bills  receivable,  without  interfering  with  the  sheriff's  posess- 
sion.  On  the  1st  of  March  following,  Chester  C.  Corbin,  an  unpreferred 
creditor  of  the  limited  partnership,  for  himself  and  such  other  creditors 
as  might  be  willing  to  unite  with  him,  commenced  this  suit  against  all 
the  parties  in  whose  favor  judgments  had  been  confessed,  for  the  purpose 
of  setting  them  aside,  and  having  the  assets  of  the  insolvent  limited  part- 
nership equally  divided  among  the  creditors.  On  March  31,  1883,  a 
subpoena  duces  tecwm  was  served  upon  Hancock,  the  receiver,  to  appear 
on  April  4,  before  the  examiner,  with  the  books  of  the  firm,  and  tes- 
tify as  a  witness,  and  the  evidence  shows  that  after  the  service  of  this 
subpoena,  and  before  the  4th  day  of  April,  he  sold  as  old  paper  all  the 
letter-press  copy-books  except  one,  the  bank-books,  check-book,  and 
checks  back  of  November,  1882,  the  cash-balance  statements  and  biUs 
payable  book  prior  to  July,  and  other  books  which,  were  regarded  as  im- 
portant by  the  expert  book-keeper.  This  fact  is  all  the  more  significant 
as  Flower,  Remy.  .&  Gregory  were  also  the  receiver's  counsel. 

Why  was  it  thought  necessary  to  dissolve  the  limited  partnership  on 
the  17th  of  October,  and  keep  the  fact  a  secret  from  the  public  until  the 
2d  of  December?  And  if  there  was  no  intention  on  the  part  of  Graves 
and  his  partners  to  take  advantage  of  any  portion  of  their  creditors,  and 
allow  Graves  to  escape  liability  as  a  partner,  why  was  the  agreement  of 
dissolution  published  in  the  Chicago  Legal  News,  a  legal  publication 
read  by  few  except  lawyers,  instead  of  in  the  Evening  Journal,  a  paper 
of  much  wider  general  circulation?  And  why  did  the  notice  which  ap- 
peared  in  the  Evening  Journal  of  the  same  day  say  nothing  about  the 
retirement  of  Graves?  What  occurred  prior  and  subsequent  to  October 
17  fairly  shows  that  tb^  dissolution  was  a  pretended  one^and  that  the 
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form  was  gone  through  for  the  pnrpose  of  having  Fay  ft  Gonkey,  as  gen- 
eral partners,  confess  judgments  as  they  did,  to  protect  Graves  against 
his  liability  as  special  partner,  and  as  indorser  of  the  firm's  paper.  Prior 
to  the  secret  dissolution  of  the  limited  partnership,  the  firm  had  placed 
in  the  hands  of  brokers  in  Chicago,  New  York,  and  Boston,  its  commer* 
dal  paper  for  sale  on  the  market;  and  three  days  before  the  same  time  the 
firm  had  pledged  to  the  First  National  Bank  goods  bought  by  Fay  on  the 
credit  of  the  insolvent  firm,  as  collateral  security  for  a  demand  loan  of 
$10,000;  and  on  the  day  following  the  secret  dissolution  they  made  an- 
other pledge  of  merchandise  purchased  in  the  same  way,  as  security  for 
another  demand  loan  of  the  same  amount.  Between  the  time  of  the  se- 
cret dissolution  and  the  2d  of  December  a  still  larger  amount  of  the  firm's 
commercial  paper  was  put  upon  the  market  for  discount,  and  during  the 
same  time  the  firm  was  unable  to  pay  its  employes,  its  rent,  and  bills 
for  current  purchases  in  Chicago.  The  substitution  of  a  large  amount 
of  the  notes  of  Fay  &  Conkey  for  the  notes  of  Boies,  Fay  &  Conkey,  fur- 
nishes still  fiirther  evidence  of  a  previously  formed  purpose  to  enable 
Fay  &  Conkey,  as  general  partners,  to  confess  judgments  by  way  of  pref- 
erences, and  thus  shield  Graves.  The  judgment  confessed  in  favor  of 
the  Commercial  National  bank  of  Dubuque,  represented  in  part  four  notes 
of  $2,500  each,  drawn  by  Fay  &  Conkey  in  fkvor  of  Graves,  for  bis  ao- 
•commodation.  These  notes  did  not  represent  an  indebtedness  of  the  firm , 
and  yet  Graves  caused  them  to  be  treated  as  part  of  the  firm's  indebted- 
ness, .and  that  amount  was  paid  out  of  the  assets  of  the  limited  partner- 
fihip.  This  was  not  done  tiirough  inadvertence  or  mistake,  for  Graves 
knew  the  facts;  and  in  the  argument  his  counsel  admitted  that  this  was 
the  debt  of  Graves,  and  not  the  debt  of  the  firm.  The  judgment  con- 
fessed at  Graves'  instance  in  favor  of  the  Dubuque  County  Bank  exceeded 
the  indebtedness  of  the  firm  to  that  bank  by  about  $3,000.  The  bank 
•declined  to  receive  more  than  the  amount  of  its  debt,  and  Graves  collected 
and  retained  the  excess.  These  circumstances  are  damaging  to  Mr.  Graves' 
integrity. 

This,  the  Corbin  suit,  came  to  a  final  hearing  on  November  17, 1885, 
when  the  court  decreed  that  on  the  20th  of  August,  1882,  the  limited 
partnership  was  insolvent,  with  the  knowledge  of  each  of  the  partners, 
4ind  so  continued  until  the  termination  of  its  business  on  the  22d  of  Jan- 
uary, 1883,  when  Fay  &  Conkey,  the  pretended  successors  of  Boies,  Fay 
A  Conkey,  confessed  the  judgments  already  mentioned;  that  the  acts  of 
the  partners,  whereby  they  pretended  to  dissolve  the  limited  partner- 
flhip,  were  done  with  intent  to  defeat  and  evade  the  provisions  of  the 
statute  of  Illinois  which  prohibited  preferences  by  such  partnerships, 
und  that  all  such  acts  were  void;  that  the  judgments  were  confessed  by 
Fay  &  Conkey  for  the  purpose  of  protecting  Graves  against  loss  as  a  mem- 
ber of  the  limited  partnership,  and  as  an  indorser  for  it;  that  the  judg- 
ments in  favor  of  the  Commercial  National  Bank  for  $14,896.49,  the 
Dubuque  County  Bank  for  $12,002.38,  the  Importers  &  Traders  National 
Bank  of  New  York  for  $15,126,  were  confessed  at  the  special  instance 
of  Graves,  and  that  they,  as  well  as  the  Graves'  judgment  in  this  court. 
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in  all  amounting  to  $68,758.24,  were  paid  in  full  out  of  the  equitable 
assets  of  the  limited  partnership;  that  Graves  also  received  out  of  the  as- 
sets of  the  limited  partnership  $9,781.18  on  the  judgment  confessed  in 
his  favor  in  the  state  court,— $5,900  as  profits,  although  the  firm  made 
no  profits,  and  $2,741.38,  being  the  amount  taken  by  him  on  Sun- 
day and  Monday,  January  21st  and  22d.  Graves  was  required  by  this 
decree  to  pay  into  court  for  the  benefit  of  the  creditors  of  the  limited 
partnership,  within  30  days,  $100,796.71,  which  was  tlie  amount  so 
received  by  him,  or  for  his  benefit,  with  6  per  cent,  interest  thereon 
from  the  date  of  payment.  Flower,  Remy  &  Gregory  received  upon 
the  several  confessed  judgments,  as  attorneys'  fees,  $8,559.80,  for  which 
amount  the  court  also  entered  a  decree  against  them,  with  interest  thereon 
at  6  per  cent.,  the  total  decree  being  $9,886.57,  which  they  were  also 
required  to  pay  to  the  clerk  of  the  court  within  30  days,  for  the  benefit 
of  the  creditors  of  the  limited  partnership,  it  being  thought  that  these 
sums  would  be  sufiicient  to  pay  the  claims  of  the  unpreferred  creditors; 
and  the  court  reserved  the  right  to  thereafter  decree  against  the  First  Na- 
tional Bank  of  Chicago,  as  the  proof  might  justify. 

At  and  before  the  hearing.  Graves  was  represented  by  Flower,  Remy 
&  Gregory,  and,  not  paying  the  decree  within  the  time  limited,  an  exe- 
cution was  issued  against  him,  and  returned  nuUa  hona^  after  which  an 
aliaa  execution  was  issued,  upon  which  the  niarshal  indorsed  a  return 
that  he  had  made  a  personal  demand  upon  Graves  for  money  or  prop- 
erty to  pay  or  satisfy  the  same,  and  he  had  refused  to  do  either..  An 
order  was  then  entered  on  the  application  of  the  complainant,  requiring 
Graves  to  personally  appear  before  the  court  on  October  30,  1886,  and 
show  cause  why  he  should  not  be  attached  for  contempt  in  failing  to 
comply  with  the  decree  of  the  court.  This  he  did  not  do,  although  per- 
sonally served  with  a  copy  of  the  order.  On  November  1,  1886,  it  was 
adjudged  that  Graves  had  wiUfully  disobeyed  the  orders  of  the  court; 
that  he  was  guilty  of  contempt  of  its  authority;  and  that  a  writ  be  di- 
rected to  the  marshal  of  the  Northern  district  of  Dlinois,  commanding 
him  to  arrest  Graves,  and  commit  him  to  the  jail  of  Cook  county  until 
he  complied  with  the  orders  of  the  court,  or  was  discharged  by  due  pro- 
cess of  law.  Not  finding  Graves  within  his  district,  the  marshal  pro- 
ceeded to  Dubuque,  where  Graves  resided,  and  there  presented  the  writ 
to  the  district  judge  of  the  Northern  district  of  Iowa,  and  requested  that 
the  proper  process  should  be  issued  for  his  arrest  and  identification,  in 
order  that  he  might  be  removed  to  this  district.  This  request  was  de- 
nied after  argument  of  counsel.     In  re  Graves,  29  Fed.  Rep.  60, 

The  jurisdiction  of  this  court,  both  as  to  subject-matter  and  the  parties, 
including  Graves,  is  not  denied,  and  until  the  decree  and  orders  are  re- 
versed they  are  binding  upon  him.  When  Graves  refused  to  obey  the 
orders  and  process  of  the  court,  and  thus  defied  its  authority,  he  was 
rightfully  adjudged  guilty  of  contempt.  Section  725,  Rev.  St.,  declares 
that  the  courts  of  the  United  States  shall  have  power  to  punish,  by  fine 
or  imprisonment,  persons  guilty  of  contempt  of  their  authority  by  diso- 
bedience to  any  lawful  writ,  process,  order,  rule,  decree,  or  command. 
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By  his  willful  disobedience  of  the  orders  and  process  of  the  court,  Graves 
committed  an  offense  against  the  United  States  for  which  he  stands  con- 
victed and  sentenced;  and  he  is  no  more  entitled  to  immunity  in  another 
jurisdiction  than  if  he  had  escaped  after  conviction  and  sentence  for  a 
felony.  In  Wartmafiv,  Wartman^  Camp.  Dec.  262,  Chief  Justice  Taney 
says:  '^ Disobedience  to  the  legitimate  authority  of  the  court,  is  by  law  a 
contempt,  unless  the  party  can  show  sufficient  cause  to  excuse  him."  In 
speaking  of  this  oflFenae  in  Fandiatoe  v.  2Vacy,  4  Biss.  497,  Judge  Drum- 
MOND  says: 

*'It  is  not  a  crime,  in  one  sense,  but  it  partakes  of  tbe  nature  and  character 
of  a  crime;  and  I  do  not  see  why,  if  a  man  is  imprisoned  for  a  contempt  of  a 
court  of  the  United  States,  and  breaks  jail  and  escapes  into  another  state,  he 
cannot  be  arrested  and  returned  to  his  imprisonment  under  the  authority  of 
the  United  States." 

In  New  Orleans  v.  SteairirsMp  Co.,  20  Wall  392,  Justice  Swayne  says: 
^'Contempt  of  court  is  a  specific  criminal  offense."  On  this  subject  see, 
also,  In  re  Chiles,  22  Wall.  157. 

Graves  should  have  paid  into  court  the  amount  adjudged  to  be  due 
from  him,  if  he  was  able  to  do  so;  and  if  he  was  insolvent,  or  unable  to 
satisfy  the  decree,  he  could  and  should  have  exonerated  himself  by  per- 
sonally appearing  and  showing  that  fact.  It  cannot  be  that  the  law  is 
80  impotent  as  to  allow  a  party  to  resist  a  suit  step  by  step,  and,  when  a 
decree  is  entered  against  him,  disobey  it  with  impunity,  by  removing 
beyond  the  court's  territorial  jurisdiction. 

Graves  having  thus,  for  the  time  being,  at  least,  successfully  defied 
the  authority  of  the  court,  the  complainant  now  asks  for  a  decree  against 
the  First  National  Bank  of  Chicago  for  $40,000,  paid  to  it  in  satisfaction 
of  the  confessed  judgment,  and  also  for  910,000  of  the  firm  assets,  paid 
to  it  on  January  20,  with  interest  on  these  amounts.  This  relief  is 
asked  on  the  ground  that  the  limited  partnership  became  insolvent  as  al- 
ready stated;  and,  knowing  that  fact,  the  bank,  through  Gage,  co-oper- 
ated with  Graves  in  his  scheme,  which  had  for  its  object  the  latter's  pro- 
tection against  liability  as  special  partner  and  as  indorser.  Graves  needed 
the  aid  of  the  bank  to  accomplish  his  purpose,  and  it  co-operated  with 
him  through  Gage.  The  bank  was  apparently  willing,  if  not  desirous, 
that  Graves  should  be  protected  against  threatened  loss,  provided  it  did 
not  suffer  thereby.  Gage  testified  that  it  was  not  until  after  the  judgments 
had  been  confessed  that  he  knew  a  limited  partnership  could  not  prefer 
one  or  more  creditors  to  the  exclusion  of  others.  We  have  already  seen 
that  while  Fay  was  absent  buying  goods,  and  Graves  was  occupying  his 
place  in  the  store,  the  latter  told  Grage  he  would  see  that  all  checks  drawn 
by  the  firm's  book-keeper  were  paid;  that  when  Fay  returned  he  promised 
Gage  that  if  the  firm  got  into  trouble  the  bank  should  be  protected;  and 
that  two  days  before  the  judgments  were  confessed  it  was  agreed  between 
Graves  and  Grage  and  Fay  &  Conkey,  in  the  office  of  Flower,  Remy  & 
Gregory,  who  acted  as  counsel  for  all  the  parties,  that  the  bank's  judgment 
and  execution  should  be  a  first  lien  and  first  paid,  and  that  Graves' judg- 
ment should  stand  next  in  prioHty.    After  the  proceeds  of  the  sale  had 
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been  paid  to  the  bank  and  Graves,  nothing  was  left  from  this  source  for 
other  creditors,  nor  was  it  expected  that  anything  would  be.  On  Decem- 
ber 28  the  bank,  through  Gage,  accepted  an  unindorsed  and  unsecured 
note  of  Fay  &  Oonkey  in  renewal  of  a  note  of  the  limited  partnership  due- 
on  that  day.  On  December  29  the  bank,  through  Gage,  accepted  an- 
other unsecured  note  ©f  Fay  &  Conkey  for  $5,000  in  renewal  of  a  note 
of  the  limited  partnership,  for  the  same  amount,  due  the  same  day.  On 
December  30  the  bank,  through  Gage,  again  accepted  an  unsecured  note 
of  Fay  &  Conkey  of  $5,000  in  renewal  of  a  note  of  the  limited  part- 
nership, dated  October  23,  and  payable  65  days  after  date.  On  Janu- 
ary  9, 1888,  the  bank,  through  Gage,  discounted  an  unsecured  note  of 
Fay  &  Conkey  for  $5,000;  and  paid  to  Graves  $1,900  of  the  proceeds  on 
a  check  of  Fay  &  Conkey,  and  applied  the  residue  in  payment  of  debts 
of  the  limited  partnership  and  in  satisfaction  of  an  overdraft  of  Fay  & 
Conkey.  On  January  10  the  bank,  through  Gage,  discounted  another 
unsecured  note  of  Fay  &  Conkey  for  the  same  amount,  and  on  the  same 
day  paid  to  Graves  two  checks  drawn  by  Fay  &  Conkey  in  his  favor,  for 
$2,500  each.  The  testimony,  including  that  of  Gage,  fairly  shows  that 
he  doubted  the  solvency  of  Fay  &  Conkey  as  early  as  December  28, 
when  he  accepted  the  first  of  their  unsecured  notes  in  exchange  for  a 
note  of  the  limited  partnership  for  a  like  amount,  and  thus  released 
Graves  from  liability.  This  conduct  of  Gage  is  strong  evidence  in  itself 
that  he  had  been  made  acquainted  with  some  plan  for  the  protection  of 
Graves  at  the  expense  of  the  creditors  of  the  limited  partnership,  and 
that  something  had  been  done  or  promised,  upon  the  faith  of  which  the 
bank  was  willing  to  take  unsecured  paper  of  two  men,  not  entitled  to 
credit,  in  renewal  of  paper  of  the  limited  partnership.  The  firm  had 
lost  money  from  the  time  it  commenced  business,  and,  after  the  inven- 
tory was  taken  in  August,  if  not  before,  it  was  slow  in  meeting  its  pay- 
ments. Its  account  was  repeatedly  overdrawn  at  the  bank  both  before 
and  after  Graves'  alleged  withdrawal.  Bemy  wrote  the  dissolution  con- 
tracts, and  Flower,  Remy  &  Gr^ory  were  the  general  counsel  fDr  the 
firm,  made  collections  for  it,  and  from  time  to  time  gave  the  partners 
legal  advice.  It  does  not  appear  from  the  testimony  that  the  members 
of  the  limited  partnership  had  any  reason  for  keeping  their  counsel  igno- 
rant of  the  firm's  condition  and  purposes,  or  of  Graves'  retirement  as  a. 
partner.  It  was  known  to  the  members  of  the  limited  partnership  and 
to  the  bank  that  Flower,  Remy  &  Gregory  were  counsel  for  botb-  *^d  it 
is  not  unfair  to  assume,  as  I  do,  that  any  information  that  the  counsel 
had  of  the  condition  and  purpose  of  the  insolvent  firm,  which  it  wa& 
material  for  the  bank  to  know,  was  communicated  to  Gage.  If  the  coun- 
sel knew  that  the  limited  partnership  was  insolvent,  or  threatened  with 
insolvency,  as  I  think  they  did,  and  that  it  had  been  dissolved,  and  did 
not  communicate  that  information  to  the  bank,  they  were  unfaithful  to  it. 
The  mere  fact  that  Flower,  Remy  &  Gregory  continued  to  maintain  the 
relation  of  counsel  to  the  limited  partnership  as  well  as  to  its  alleged 
successor,  and  also  to  the  bank,  indicates  that  the  latter  knew  the  finan- 
cial condition  of  the  former,  and  that  there  was  co-operation  between 
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them.  But  even  if  the  bank  in  good  faith  continued  to  deal  with  the  lim'* 
ited  partnership,  and  afterwards  with  Fay  &  Conkey  as  its  successor, 
without  knowledge  of  anything  indicating  insolvency,  or  threatened  in- 
solvency on  the  part  of  either,  and  that  Graves  had  ceased  to  be  a  special 
partner,  it  was  bound  by  the  knowledge  which  its  counsel  had  upoq 
these  subjects. 

A  decree  will  be  entered  against  the  bank  for  the  amount  it  has  re* 
oeived  in  satisfoction  of  the  judgment  confessed  in  its  favor,  with  interest.. 


Mabtik  v.  Babbour  et  al.^ 
(Oircuit  Court,  E.  B.  Arkatua9,    April,  1888.) 

1.  Taxation— ABSBaBMBHT— Oath  of  Assessor. 

The  coDBtitution  of  the  state  of  Arkansas  declares. that  "all  property  subject 
to  taxation  shall  be  taxed  according  to  its  value;  that  value  to  be  ascertained 
in  such  manner  as  the  general  assembly  shall  direct "  The  revenue  act  of  the 
state  requires  the  assessor,  before  entering  on  the  dlscharf^e  of  the  duties  of 
his  office,  to  take  the  oath  of  office  prescribed  by  the  constitution  for  all  state 
and  county  officers,  and,  in  addition  thereto,  a  comprehensive  oath  covering 
in  detail  his  official  duties,  and  particularly  the  declaration  that  ** all  real  prop- 
ertv  will  be  appraised  at  its  actual  cash  value. "  This  oath  is  required  to  be 
inoorsed  on  the  assessment  book,  which  the  clerk  makes,  prior  to  its  delivery 
to  the  assessor:  and,  if  the  assessor  fails  to  take  said  oath  within  the  time  pre- 
scribed, his  office  is  declared  vacant,  and  the  clerk  is  required  to  notify  the 
governor,  and  the  vacancy  is  to  be  filled  according  to  law.  Meld,  that  the  oath 
which  the  assessor  is  required  to  take  is  one  of  the  means  provided  by  the 
legislature  to  give  effect  to  the  constitutional  requirement  that  property  shall 
be  taxed  according  to  its  value;  that  the  failure  to  take  the  oath  vacates  tps<> 
facto  his  office;  and  t^iat  where  the  assessor  fails  to  take  the  oath,  and  the 
clerk,  in  violation  of  law,  delivers  to  him  the  assessment  book,  no  assessment 
on  that  book  can  be  made  the  foundation  of  a  valid  tax  title. 

8.  Same— Sale— Publication. 

When  the  delinquent  list  and  notice  of  sale,  and  proof  of  their  pnblicatlon, 
are  required  to  be  perpetuated  by  a  record,  to  be  certified  to  by  the  clerk  be- 
fore the  sale,  it  is  indispensable  that  such  record  be  kept;  and  parol  evidence^ 
is  inadmissible  to  supply  the  omission. 

8.  Bahb. 

Where  a  statute  requires  the  notice  of  sale  of  delinquent  lands  to  be  pub- 
lished ** weekly  for  two  weeks"  between  the  fourth  Monday  in  April  ana  the 
fourth  Mondav  in  May,  two  weeks  must  elapse  between  the  first  publication 
and  the  fourth  Mondav  in  May;  and  where  the  publication  is  made  on  the 
16th  and  2dd  days  of  May,  and  Uie  fourth  Monday  of  the  month  is  tha  25th, 
the  notice  is  void. 

4  Same. 

Where  the  notice  of  sale  prescribed  by  law  has  not  been  given,  the  collector 
has  no  authority  or  jurisdiction  to  sell,  and  before  he  sells,  his  Jurisdiction, 
in  this  regard,  must  be  made  to  appear  of  record,  in  the  mode  prescribed  by 
the  statute. 

0.  Bamb. 

Affidavits  of  the  proof  of  publication  of  the  notice  of  the  tax  sale,  made 
and  placed  in  the  clerk's  office  more  than  two  vears  after  the  tax  sale,  are  do 
part  of  the  record  of  the  tax  proceedings,  or  of  the  official  files  of  the  clerk'a 
office,  and  have  no  legal  sanction. 

t  Reported  by  IfieaaTu,  Stephenson  &  Trieber,  of  the  Hdena  bar* 
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6.  Same— Right  to  Rbdvbic— Misgokdugt  of  Officbb. 

When  the  owner  of  a  lot  which  has  been  sold  to  the  state  for  taxes,  with- 
out his  knowledge,  is  prevented  from  discoTering  the  sale  and  making  re- 
demption by  the  ofBcial  misconduct  or  mistake  of  the  officer  who  makes  out 
the  assessment  book,  he  will  be  permitted  to  redeem  on  discovering  the 
facts. 

7.  Same— Caveat  Emptor. 

The  role  of  caveat  emptor  applies  to  the  purchaser  of  a  tax  title. 

8.  Same — Tax  Titles—Grounds  op  Contest. 

Mansf.  Dig.  Ark.  §g  5782,  6791,  do  not  apply  to  meritorious  defenses,  and 
by  meritorious  defenses  is  meant  any  act  or  omission  of  the  revenue  officers 
in  violation  of  law  and  preludicial  to  the  rights  and  interests  of  the  owner,  as 
well  as  those  jurisdictional  and  fundamental  defects  which  affect  the  power 
to  levy  the  tax,  or  sell  for  its  non-payment    BadcUiffe  v.  Scruggs,  40  Ark.  96. 

In  Equity.  Bill  to  confirm  tax  title. 
U.  M.  &  0,  B.  Rose,  for  complainant. 
J.  M.  HarreUy  for  defendants. 

Caldwell,  J.  This  is  a  proceeding  under  chapter  28,  Mansf.  Dig., 
to  confirm  a  tax  title  to  lot  5,  in  block  145,  and  other  lots  and  lands  not 
here  in  controversy,  in  the  town  of  Hot  Springs.  The  lot  was  sold  to 
the  state  on  the  25th  day  of  May,  1885,  for  the  taxes  of  1884,  and  at 
the  expiration  of  two  years — the  period  allowed  by  law  for  redemption 
— it  was  certified  to  the  commissioner  of  state  lands,  and  immediately 
thereafter  purchased  by  the  plaintiff  from  that  officer.  The  bill  was  filed 
in  the  Garland  circuit  court.  The  defendants,  Frances  M.  Barbour,  a 
married  woman,  and  her  infant  children,  Howard  P.  Munger,  Grace  E. 
Munger,  and  Robert  P.  Munger,  by  their  next  friend,  Ormand  Barbour, 
entered  an  appearance  to  the  suit  in  that  court,  and  removed  the  cause 
to  this  court.  It  is  clear  from  the  proofs  that  the  lot  belongs  to  Mrs. 
Barbour,  or  to  her  and  her  children,  unless  the  tax  sale  divested  them 
of  title.  The  defendants  allege  the  tax  title  is  void  for  numerous  rea- 
sons. 

The  act  of  March  81, 1883,  under  which  the  tax  title  in  judgment  ac- 
crued, provides  that  the  assessor,  before  entering  upon  the  discharge  of 
the  duties  of  his  office,  shall  take  and  subscribe  the  oath  of  office  pre- 
scribed by  the  constitution  for  all  officers,  **and,  in  addition  thereto,  the 
following  oath  or  affirmation,  which  shall  be  indorsed  upon  the  assess- 
ment books  prior  to  their  delivery  to  the  assessor,"  [Here  follows  the 
oath,  which  is  comprehensive  and  exacting,  and  contains  the  declaration 
that  "all  real  *  *  *  property  *  *  *  ^m  be  appraised  at  its 
actual  cash  value."]     Section  5661,  Mansf.  Dig.     Section  5662  declares: 

**If  any  person  so  elected  fails  or  refuses  to  take  the  oath  required  In  the 
preceding  section »  and  file  the  same  with  the  clerk  of  the  county  court  of  his 
county  within  the  time  prescribed*  the  office  shaU  be  declared  vacant,  and  the 
clerk  of  the  county  court  shall  immediately  notify  the  governor,  and  such  va- 
cancy shall  be  lilted  in  accordauce  with  the  constitution  and  laws  of  the  state.  ** 

The  defendants  have  shown  that  the  oath  here  required  is  not  "indorsed 
upon  the  assessment  books"  for  the  year  1883,  nor  has  it  been  found 
elsewhere.  This  proof  rebuts  the  presumption  that  it  was  taken,  and 
imposes  upon  the  plaintiff  the  burden  of  proving  that  it  was.     This  bur- 
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den  the  plaintiff  has  not  discharged,  and  the  conclusion  must  be,  the 
oath  was  not  taken.  "Where  a  paper  is  not  found,  where,  if  in  exist- 
ence, it  ought  to  be  deposited  or  recorded,  the  presumption  arises  that 
no  such  document  has  ever  been  in  existence."  Piatt  v.  Stewart,  10  Mich. 
260;  HaU  v.  KeUogg,  16  Mich.  135.  In  considering  the  legal  effect  of 
the  failure  of  the  assessor  to  take  this  oath,  a  brief  reference  to  the  legis- 
lation on  this  subject  will  be  instructive.  From  1846  to  1868,  sections 
8,  9,  c.  148,  Gould's  Dig.,  were  in  force.  These  sections  required 
the  assessor,  within  a  prescribed  period,  and  before  entering  upon  the 
duties  of  his  office,  to  take  the  oath  there  set  out,  and  vacated  his  office 
upon  his  failure  to  do  so.  The  act  of  July  23, 1868,  repealed  these  sec- 
tions, and  the  only  oath  required  of  the  assessor  by  that  act  was  one  to 
support  the  constitution  of  the  United  States  and  this  state,  and  it  re- 
warded the  assessor  for  his  services  by  giving  him  "three  per  centum  on 
the  amount  of  taxes  levied  on  his  assessment."  Subsequent  acts  (act 
April  8,  1869,  §  60,  and  act  March  25,  1871,  §  59)  required  the  asses- 
sor to  verify  his  return  by  an  oath,  to  the  effect  that  he  had  "not  ap- 
praised any  lot  or  tract  of  land  at  less  than  its  true  value  in  money." 
This  oath  was  not  in  harmony  with  the  constitutional  requirement  that 
property  should  be  taxed  at  its  value.  It  afforded  no  protection  to  the 
land-owner,  but,  on  the  contrary,  its  terms  conveyed  a  strong  implication 
that  the  assessor  was  licensed,  if  not  invited,  to  assess  land  for  taxation 
at  more  than  its  value,  and  loud  complaints  were  made  that  it  was  so  as- 
sessed. In  Radcliffe  v.  Scruggs,  46  Ark.  96,  it  was  decided  that  the  fail- 
ure of  the  assessor  to  take  this  oath  did  not  affect  the  validity  of  the  as- 
sessment, because  it  was  "intended  to  protect  the  interests  of  the  state, 
rather  than  the  tax-payer;  *  *  *  and  no  owner  of  real  estate  could 
have  been  injured-by  its  omission.''  From  1868  to  1883,  the  only  oath 
the  assessor  was  required  to  take  before  entering  on  the  duties  of  his  of- 
fice was  the  general  oath  of  office  prescribed  by  the  constitution  for  all 
state  and  county  officers.  Section  $105,  Gantt's  Dig.  The  same  section 
required  that  he  should  make  oath  "to  his  return,"  according  to  a  form 
given.  But  this  latter  oath  could  only  be  taken  after  he  had  completed 
his  assessment.  The  act  of  March  31,  1883,  is  the  result  of  a  complete 
revision  of  the  revenue  laws  of  the  state;  it  was  doubtless  intended  to  bar-' 
monize  the  law  on  the  subject  with  the  constitutional  requirement,  and 
correct  the  evil  of  excessive  assessments  that  had  grown  up  under  previ- 
ous legislation.  The  constitution  requires  that  "all  property  subject  to 
taxation  shall  be  taxed  according  to  its  value;  that  value  to  be  ascer- 
tained in  such  manner  as  the  general  assembly  shall  direct..  *  *  *» 
Article  16,  §  5,  Const.  1874.  To  carry  out  this  provision  of  the  con- 
stitution, the  act  of  1883  requires  the  assessor,  before  entering  upon 
or  discharging  any  of  the  duties  of  his  office,  to  take,  in  addition  to  the 
general  oath  of  office,  the  searching  and  exacting  oath  set  out  in  section 
5661,  Mansf.  Dig.  A  binding  oath  laid  upon  the  assessor  who  is  about 
to  go  forth  to  value  property,  that  he  will  appraise  it  at  its  actual  cash 
value,  is  probably  the  most  usual  and  appropriate,  if  not  the  only ,  means 
the  legislature  can  provide  to  secure, the  taxation  of  property  according 
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to  its  value,  as  required  by  the  constitution.  It  is  undoubtedly  one  of 
the  means  provided  by  the  legislature  for  that  purpose.  The  requirement 
is,  therefore,  in  effect,  the  same  as  if  it  had  been  imposed  by  the  consti- 
tution itself.  The  oath  is  more  comprehensive  and  exacting  than  that 
required  by  Gould's  Digest.  Some  of  the  provisions  intended  to  pre- 
clude the  assessor  from  exercising  the  duties  of  his  office  until  he  has 
taken  the  oath  are  not  found  in  any  other  statute  in  this,  nor  is  it  be- 
lieved, in  any  other,  stat«.  The  requirement  that  the  oath  "shall  be  in- 
dorsed upon  the  assessment  books  prior  to  their  delivery  to  the  assessor'* 
appears  first  in  this  act. 

It  is  the  duty  of  the  county  clerk  to  make  up  the  assessment  book  or 
roll  of  real  estate  in  the  county,  showing  each  subdivision  and  the  name 
of  the  owner.  Section  5694,  Mansf.  Dig.  To  this  assessment  book  the 
assessor  simply  adds  his  appraisement  of  each  lot  and  parcel  of  land. 
This  is  the  assessment  book  referred  to  in  section  5661.  This  book  the 
clerk  is  required  to  make  up  and  deliver  to  the  assessor  on  or  before  the 
first  Monday  in  February.  But  by  section  5661 ,  the  clerk  is  forbidden 
to  deliver,  and  the  assessor  to  receive,  this  book,  until  the  required  oath 
is  taken;  and,  that  there  may  be  no  misunderstanding  or  doubt  as  to 
whether  the  oath  has  been  taken,  the  law  requires  that  it  shall  be  in- 
dorsed on  the  book  itself.  A  failure  to  take  this  oath  within  the  time 
prescribed,  ipso  facto  vacates  the  assessor's  office.  Legislafive  ingenuity 
has  exhausted  itself  in  an  effort  to  compel  the  assessor  to  take  this  oath 
or  vacate  his  office.  These  provisions  wera  enacted  in  the  interests  of 
property  owners;  and  when  the  assessor  refused  to  take  the  required  oath, 
and  the  clerk,  in  violation  of  law  and  his  duty,  delivered  to  him  the  as- 
sessment book,  no  assessment  on  that  book  can  be  made  the  foundation 
of  a  valid  tax  title.  If  the  law  were  6therwise,  no  property  .owner  could 
ever  hope  to  have  his  property  appraised  for  taxation  by  an  assessor 
bound  by  the  obligations  of  an  oath  to  appraise  it  at  its  value.  But  in 
this  forum  this  question  is  foreclosed  by  the  judgment  of  the  supreme 
court  of  the  United  States  in  Parker  v.  Overman^  18  How.  137.  That 
was  a  proceeding  like  the  one  at  bar,  and  the  tax  title  sought  to  be  con- 
firmed was  held  invalid  because  the  assessor  did  not  take  the  oath  pre- 
scribed by  section  8,  C..148,  Gould's  Dig.,  within  the  required  time. 
The  court  say: 

*'The  ptincipal  objection  to  the  regularity  of  the  sale  in  this  case,  and  the 
only  one  necessary  to  be  noticed,  is  that  the  land  was  not  legally  assessed.  A 
legal  assessment  is  the  foundation  of  the  authority  to  sell;  and,  if  this  objec- 
tion be  sustained,  it  is  fatal  to  the  deed.  In  order  to  qualify  the  sheriff  to 
fulfill  the  duties  of  assessor,  the  statute  requires  that  on  or  before  tbe  10th  day 
of  January  in  each  year  the  sheriff  of  each  county  shall  make  and  file  in  tbe 
office  of  the  clerk  of  the  county  an  affidavit  in  the  following  form,  etc.,  and  if 
any  sheriff  shall  neglect  to  file  such  affidavit  within  the  time  prescribed  in  the 
preceding  section,  his  office  shall  be  deemed  vacant,  and  it  shall  be  the  duty  of 
tbe  clerk  of  the  county  court  without  delay  to  notify  the  governor  of  such  va- 
cancy. ♦  ♦  *  The  record  shows  that  Peyton  S.  Bethel,  the  then  sheriff  of 
the  county  of  Dallas,  did  not  file  his  oath  as  assessor  on  or  before  the  10th  ot 
January,  as  required  by  law.  He  did  file  an  oath  on  the  15th  of  March,  but 
this  was  not  a  compliance  with  the  law*  and  conferred  no  power  on  him  to  act 


Digitized  by 


Google 


MARTIN  V.  BABBOUB.  705 

as  assessor.  On  the  contrary,  by  his  neglect  to  comply  with  the  law  ^is  office 
ctf  sheriff  became  ipso  facto  vacated,  and  any  assessment  made  by  him  in  that 
year  was  void,  and  could  not  be  the  foundation  for  a  legal  sale.** 

In  Moore  v.  Tamers  43  Ark.  243,  Mr.  Justice  Eakxn,  referring  to  the 
case  of  Parker  v.  Overman^  mpra^  said: 

''Upon  an  appeal  to  the  United  States  supreme  court  it  was  held  that  in 
such  a  proceeding,  expressly  provided  to  give  every  one  Interested  an  oppor- 
tunity to  contest  the  legality  and  regularity  of  every  step  in  the  proceedings, 
it  might  be  shown  that  the  preliminary  atfidavit  was  not  filed  in  time.  This 
is  regarding  the  affidavit,  not  as  an  oath  of  office,  but  as  a  preliminary  step  to 
the  assessment  proceedings ;  a  part,  as  it  were,  of  the  legal  machinery  by  which 
the  revenue  was  to  be  collected,  or  the  citizen  deprived  of  his  property;  and 
this  is  certainly  the  correct  view  of  the  case,  as  our  law  then  stood.  ** 

The  law  as  it  "then  stood,"  and  the  law  applicable  to  the  case  at  bar, 
.are  the  same,  save  that  the  present  law,  for  the  better  protection  of  the 
property  owner,  amplifies  the  assessor's  oath,  and  adds  new  and  stringent 
provisions  intended  to  make  it  impossible  for  the  assessor  even  to  obtain 
the  assessment  books,  until  he  has  taken  the  required  oath.  The  word 
"deemed"  in  the  old  law,  and  "declared"  in  the  present  act,  have  the 
same  meaning  in  the  connection  in  which  they  are  used.  The  failure  to 
take  the  oath  vacates  ipso  facto  the  office.  The  derk  is  the  maker  and 
custodian  of  the  assessment  book,  until  the  assessor's  oath  is  recorded 
upon  it,  and  also  filed  in  his  office;  and  when  it  is  not  taken  within  the 
prescribed  time,  he  is  required  to  "immediately  notify  the  governor,  aad 
such  vacancy  shall  be  filled."  No  proceeding  to  vacate  the  office  is  pro- 
vided for  or  contemplated.  The  exigency  of  the  business  wiU  not  admit 
of  any  such  proceeding.  It  would  be  inconsistent  with  the  dispatch  in- 
dispensable to  the  making  of  a  valid  assessment.  Falconer  v.  Shores,  37 
Ark.  386;  Alston  v.  Falctmer,  42  Ark.  114;  Elsey  v.  Falcmer,  Id.  117. 
The  doctrine  of  the  supreme  court  of  the  United  States  on  this  question 
finds  support  in  the  following  cases:  Pike  v.  Hanson^  9  N.  H.  491 ;  Lang^ 
•  ctonv.  Poor,  20  Vt.  18;  Pnysonv.  Hall,  80  Me.  319;  Morris  v.  Tinker,  60 
Ga.  466;  Railway  Oo.  v.  DonneUan,  2  Wy.  479;  CoU  v.  Wells,  2  Vt.  818; 
Isaacsv.  WUey,  12  Vt.  674;  Ayersv.  MovUon,  51  Vt.  115;  Dresden  v.  Goud^ 
75  Me.  298. 

The  list  of  delinquent  lands  and  notice  of  sale  were  required  "to  be 
published  weekly  for  two  weeks,"  between  the  fourth  Monday  in  April  and 
the  fourth  Monday  in  May,  1885.  Act  March  5,  1885,  §  3,  and  section 
6762,  Mansf.  Dig.  Section  5763,  Mansf.  Dig.,  provides  that  "the  clerk 
of  the  county  court  shall  record  said  list  and  notice  in  a  book  to  be  kept  by 
Jaim  for  that  purpose,  and  shall  certify  at  the  foot  of  said  record,  stating  in 
what  newspaper  said  list  was  published,  and  the  date  of  publication,  for 
what  length  of  time  the  same  was  published  before  the  second  Monday  in 
April  then  next  ensuing,  and  such  record,  so  certified,  shall  be  evidence  of 
the  facts  in  said  list  and  certificates  contained."  The  clause  of  the  section 
"then  next  ensuing  "  shows  that  this  record  is  required  to  be  made  before 
the  day  of  sale,  but  it  was  not  so  made,  and  has  never  been  made. 
When  the  notice  and  proof  of  publication  are  required  to  be  perpetuated 
v.34F.no.9 — 45 
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by  a  record,  it  is  indispensable  that  it  be  so  done;  and  parol  e\ddence  is 
inadmissible  to  supply  the  omission.  Kellogg  v.  McLaughlin^  8  Ohio, 
114;  Minor  V.  McLean,  4  McLean,  138;  Langdonv.  Poor,  20  Vt.  13;  Iver9- 
lie  V.  Spatdding,  32  Wis.  394;  Taylor  v.  French,  19  Vt.  49;  Tolman  v.  Hobbs, 
68  Me.  316;  Burroughs,  Tax'n;  293  Black,  Tax  Titles,  p.  229.  Pre- 
sumptions cannot  supply  the  place  of  a  record  when  the  law  requires  one, 
nor  can  they  help  out  a  defective  record.  Id.;  and  Cooley,  Tax'n,  (2d 
Ed.)  480.  The  plaintifiF  seeks  in  various  ways  to  supply  the  record  of 
the  notice  of  sale  and  proof  of  its  publication,  which  the  law  requires  to 
be  made,  and  which  was  not  made.  Attached  to  copies  of  the  delin- 
quent list  and  notice  of  sale  are  certified  copies  of  what  the  clerk  terms 
in  his  certificate,  "the  advertisement  and  proof  of  publication."  An  in- 
spection of  this  proof' of  publication  discloses  the  fact  that  the  affidavit 
of  the  publisher  of  the  paper  in  which  the  same  was  published,  was 
sworn  to  on  the  9th  day  of  November,  1887,  two  years  and  a  half  after- 
the  sale,  and  several  months  after  the  suit  was  brought.  The  certified 
copy  has  no  file-mark  upon  it,  but  it  was  probably  not  filed  before  it  was 
sworn  to.  If  such  proof  was  competent,  it  would  not  aid  the  plaintiff, 
because  the  proof  of  publication  shows  that  the  notice  was  published  on 
the  16th  and  23d  days  of  May,  1885.  The  law  required  it  "to  be  pub- 
lished weekly  for  two  weeks,'*  between  the  fourth  Monday  in  April  and 
the  fourth  Monday  in  May,  1885.  The  fourth  Monday  in  May,  1885, 
was  the  25th  day  of  the  month.  The  publication  of  the  notice  on  the 
16th  and  25th  days  of  May  was  not  a  compliance  with  the  law.  It  is 
essential  to  the  validity  of  a  notice  under  this  act  that  two  weeks  shall 
elapse  between  the  first  publication  and  the  fourth  Monday  in  May. 
Fmnell  v.  Monroe,  30  Ark.  661.  In  ThweaU  v.  Black,  Id.  739,  Chief  Jus- 
tice English,  delivering  the  opinion  of  the  court,  said: 

"The  object  of  the  advertisement  is  twofold:  first,  to  notify  the  ownere  of 
land  or  persons  having  an  interest  in  it,  or  charged  with  the  duty  of  paying 
the  taxes  upon  it,  that  the  taxes  are  unpaid,  and  that  the  land  wiU  be  sold  for 
the  taxes  unless  paid  before  the  sale;  and,  second,  to  bring  together  competing  , 
bidders  at  the  sale,  etc.  The  advertisement  is  a  prerequisite  to  the  authority 
of  the  officers  to  sell,  and  must  be  made  in  accordance  with  tlie  requirements 
of  the  law.     *    *    ♦." 

In  Bagkyy.  Castile,  42  Ark.  77,  it  was  held  that  an  act  which  author- 
ized the  sale  of  delinquent  lands  without  notice  was  unconstitutional. 
Judge  Cooley,  referring  to  the  notice  of  sale  of  delinquent  lands  says: 

**  Whatever  the  provision  is,  it  must  be  complied  with  strictly.  This  is  one 
of  the  most  Important  of  all  the  safeguards  which  has  been  deemed  necessary 
to  protect  the  interests  of  parties  taxed,  and  nothing  can  be  a  substitute  for 
it,  or  excuse  the  failure  to  give  it."  Cooley,  Tax'n,  (2d  Ed.)  483,  and  cases 
cited. 

Where  the  notice  is  for  less  than  the  statutory  time,  it  is  as  fatal  as  it 
no  notice  had  been  given.  Id.  484;  Black,  Tax  Titles,  p.  83.  Discov- 
ering this  fatal  error  in  his  first  efibrt  to  supply  the  unkept  record,  the 
plaintifiF  offers  in  evidence  a  certified  copy  of  the  affidavit  of  the  pub- 
lisher of  the  paper  that  the  notice  was  published  on  the  9th,  16th,  and 
23d  days  of  May,  1885.     This  affidavit  was  sworn  to  on  the  17th  day 
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of  February,  1888,  and  filed  in.  the  oounty  clerk's  office  on  the  23d  day 
of  that  month,  and  the  copy  offered  here  certified  on  the  same  day. 
There  is  no  copy  of  the  delinquent  list  and  notice  published  annexed  to  the 
certified  copy  of  this  affidavit,  as  required  by  law,  (section  4359,  Mansf. 
Dig.;)  but  the  clerk  certifies  "that  attached  to  the  foregoing  proof  of  pub- 
lication is  the  same  printed  advertisement  of  tax  sale  copi^  in  the  tran- 
script in  reference  to  the  assessment,  collection,  and  sale  for  taxes  of  the 
year  1884,  furnished  U.  M.  and  G.  B.  Rose,  under  my  certificate  and 
seal,  on  the  15th  day  of  February,  1888."  Of  course  this  certificate  is 
extra-official  and  proves  nothing,  and  if  the  list  and  notice  were  attached 
it  would  prove  nothing.  Necessity  sometimes  justifies  the  use  of  ex  parte 
affidavits  in  judicial  proceedings,  but  they  are  an  exceptional  species  of 
proof  not  favored  by  the  courts.  When  competent  at  all,  it  is  in  the 
court  where  the  suit  is  pending,  and  where  the  opposing  party  can  be 
heard  to  object  or  to  file  counter-affidavits.  But  to  allow  the  title  to  an 
estate  to  be  changed  by  an  ex  parte  affidavit,  filed  in  the  clerk's  office  of 
another  court  long  after  the  transaction  to  which  it  relates  has  been  closed, 
and  suit  brought,  and  without  notice  to  tUe  opposing  party,  would  be 
intolerable.  If  that  were  the  law,  affidavit-making  would  rapidly  rise 
to  the  dignity  of  a  fine  art,  and  a  lucrative  one.  In  a  country  of  law, 
titles  do  not  hang  on  such  a  slender  thread.  If  a  tax  title  is  bad  in  law 
it  falls,  because  it  is  so  purely  a  technical,  as  distinguished  from  a  mer- 
itorious, title,  that' a  court  of  equity  will  not  lend  its  aid  to  correct  the 
errors  of  officers  that  invalidate  it.  •  Altes  v.  HincUer^  36  111.  265;\Keep- 
Jerv.  Force,  86  lud.  81;  Bowers  v.  AndrewSy  52  Miss.  696.  It  would 
be  a  singular  perversion  of  the  law  on  this  subject  if  that  which  a  court 
of  equity  cannot  do  with  all  the  parties  before  it,  could  be  done  by  filing 
out  of  time  an  ex  parte  affidavit  in  the  clerk's  ofiice.  Making  and  plac- 
ing these  affidavits  in  the  clerk's  office  more  than  two  years  after  the  tax 
sale  did  not  make  them  a  part  of  the  record  of  the  tax  proceeding,  or  of 
the  official  files  of  that  office.  They  were  placed  there  without  author- 
ity of  law,  and  have  no  legal  sanction. 

The  plain  tifi*  next  seeks  to  prove  by  the  deposition  of  the  publisher,  of 
the  paper  that  the  notice  was  published  on  the  9th,  16th,  and  23d  dpiys 
of  May,  but  no  copy  of  the  delinquent  list  or  notice  is  made  an  exhibit 
to  his  deposition,  and  he  only  says:  "To  the  best  of  my  recollection  each 
publication  was  the  same  as  that  filed  with  the  clerk  in  proof  of  publica- 
tion." If  they  are  the  same,  it  could  easily  have  been  shown,  and  opght 
to  have  been.  The  deputy-clerk,  who  had  the  custody  of  the  tax-books, 
and  special  charge  of  matters  relating  thereto,  at  the  time,  testifies  that 
they  "made  it  a  point  to  keep  the  papers,"  and  that  the  notice  "was  pub- 
lished twice, — once  on  the  16th  day  of  May,  1885,  and  the  last  on  the 
23d  day  of  May,  1885."  If  the  notice  was  published  on  the  9th  of  May 
it  is  highly  probable  that  that  publication  was  for  some  reason  fatally 
defective.  It  is  certain  that  it  was  disregarded  by  all  parties  at  the  time, 
and  the  publication  on  the  16th  and  23d  alone  counted  upon.  Why 
ehould  the  printer  publish  it  on  the  23d  if  it  had  been  properly  published 
twice  before?    If  parol  evidence  and  ex  parte  affidavits  were  competent 
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evidence  it 'would  boot  the  plaintiff  nothing,  because  the  clear  weight  of 
the  evidence  is  that  the  list  and  hotice  exhibited  were  published  on  the 
16th  and  23d  of  May,  and  on  no  other  day;  but  all  such  evidence  is  in- 
competent. The  law  plainly  prescribes  how  proof  of  such  publication 
shall  be  made,  (section  4359,  Mansf.  Dig.,)  and,  in  the  case  of  notice 
of  tax  sales,  requires  a  record  of  them  to  be  made,  and  certified  to  by 
the  clerk  before  the  sale,  (section  6763,  Mansf.  Dig.)  Until  the  notice 
prescribed  by  law  hds  been  given,  the  collector  has  no  authority  or  juris- 
diction to  sell;  and  before  he  sells^  his  jurisdiction  to  do  so  must  be  made 
to  appear  of  record  in  the  mode  prescribed  by  law.  The  supreme  court 
of  Wisconsin,  in  discussing  this  question,  said: 

"  The  counsel  for  theplai  ntiff  conceded  that  if  the  defect  related  to  any  mat- 
ter wliich  the  statute  required  should  be  recorded,  then  parol  evidence  would 
be  inadmissible  to  supply  the  omission.  But  we  think  the  same  rule  should 
be  applied  to  the  affidavits,  under  the  circumstances,  that  would  apply  to  a 
statement  which  the  law  requires  should  be  recorded;  for  these  affidavits  con- 
stituted in  fact  a  part  of  the  record  of  the  tax  proceedings,  and  may  have  been 
examined  by  the  original  ownQr»  who  failed  to  redeem  solely  for  the  reason 
that  he  discovered  there  was  no  record  evidence  that  any  proper  notice  of  sale 
had  been  given  by  tbe  county  treasurer. "  '  It>er8lie  v.  Spaidding,  32  Wis.  391. 

The  rule  is  the  same  in  this  Case  that  it  is  in  cases  where  it  is  sought 
to  conclude  a  party  by  constructive  service  by  publication.  The  rule  is 
stated  by  this  court  in  Oiesdl  v.  PviasU  Q>,,  3  McCreary,  449,  in  these 
terms: 

"It  is  a  rule  without  qualiQcation  or*exception,  that  when  it  is  sought  to 
conclude  a  party  by  constructive  service  by  publication,  a  strict  compliance 
with  the  requirements  of  the  statute  is  required.  Nothing  can  be  taken  by 
intendment*  and  every  fact  necessary  to  the  exercise  of  jurisdiction  based  on 
this  mode  of  service  must  affirmatively  appear  in  the  mode  prescribed  by  the 
statute.  €h'ay  v.  Larrimore,  4  Sawy.  638-646;  Steinbach  v.  Leese,  27  Cal. 
295;  Staples  v.  Fairohild,  3  N,  Y.  43;  Papm  v.  Young,  8  N.  Y.  158;  Hill 
V.  Hoover,  5  Wis.  871;  Galpin  v.  Page,  3  Sawy.  93, 18  Wall.  350;  Settlemier 
y .  8ullivanf  97  U.  S.  444.  It  is  not  competent  for  this  court  to  receive  parol 
testimony  to  supply  the  omission.  Gray  v.  Larrimore,  supra;  Noyess.  BuU 
for,  6  Barb.  617;  Lowry  v.  Cody,  4  Vt.  506." 

The  case  of  CSwiVa  v.  Morrimh^  22  Minn.  178,  is  in  conflict  with  the 
eurrent  authorities  on  this  question.  The  doctrine  of  that  case  cannot 
possibly  be  the  rule  under  a  statute  like  that  in  this  state. 

The  revenue  law  provides  that,  if  no  person  bids  the  amount  of  the 
tax  for  the  delinquent  land  at  the  tax  sale,  the  collector  shall  bid  the 
same  oflF  in  the  name  of  the  state.  Section  576,  Mansf.  Dig.  The  derk 
ib  required  to  attend  the  sale,  and  record  in  a  "  book  to  be  kept  for  that 
purpose  each  tract  of  land,  town  or  city  lot,  sold  to  the  state,  together 
with  the  tax:es,  penalty,  and  cost  due  thereon."  Section  5769,  Mansf. 
Dig.  The  derk  is  required  to  "immediiately  after  the  sale  transfer  upon 
the  tax-books  all  lands  sold  for  taxes  to  the  name  of  the  purchaser,"  (sec- 
tion 5771;  Mansf.  Dig.,)  and  "all  lands  and  town  lots  sold  for  the  pay- 
ment of  taxes  shall  be  thereafter  assessed  in  the  name  of  the  purchaser,'* 
except  that  when  the  state  is  the  purchaser  they  are  ho  longer  assessed 
or  subject  to  taxation,  but  are  taken  off  the  lax-books,  and  entered  iii 
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the  book  of  state  lands,  which  the  clerk  is  required  to  keep.  Section 
6769,  Mansf.  Dig.  If  the  town  and  city  lots  purchased  by  the  state  are 
not  redeemed  within  two  years  from  the  dale  of  sale,  the  commissioner 
is  authorized  to  sell  them  at  private  sale  for  the  exact  sum  for  which 
they  were  bid  in  by  the  state.  Section  4275,  Mansf.  Dig.  The  lot  in 
controversy  was  bid  in  by  the  state  for  $110.95,  and  two  years  after- 
wards the  state  sold  it  to  the  plaintiff  for  that  sum.  But  if  the  former 
owner  desires  to  redeem  within  two  years  after  the  sale,  he  is  required 
to  pay  what  the  state  bid,  "and  the  tAxes  which  would  have  accrued 
thereon  if  such  land  or  lot  had  been  continued  on  the  tax-book  and  the 
taxes  extended.''    Section  6779,  Mansf.  Dig. 

As  the  constitution  provides  that  property  shall  be  taxed  by  a  uniform 
rule,  both  as  to  rate  and  mode  of  assessment,  and  as  an  assessment  is  es- 
sential to  the  imposition  of  a  tax,  there  would  seem  to  be  some  embar- 
rassment in  giving  effect  to  this  requirement.  How  is  it  to  be  known 
what  the  property  would  have  been  assessed  at,  and  what  the  taxes  would 
have  been?  But  for  the  purposes  of  this  case  it  will  be  assumed  that  the 
provision  is  valid.  If  the  lot  is  sold  by  the  commissioner  of  state  lands 
after  the  expiration  of  the  redemption,  the  state  gets  no  taxes  for  the  in- 
tervening years  between  the  purchase  at  the  tax  sale  and  the  sale  by  the 
state,  because  during  that  period  it  is  treated  as  the  property  of  the  state, 
and  the  officers  are  forbidden  to  put  it  on  the  assessment  book.  In  some 
states  the  purchaser  at  a  tax  sale  cannot  obtain  a  deed  under  his  pur- 
chase until  he  has  given  the  former  owner  notice  of  his  purpose  to  apply 
for  one.  Black,  Tax  Titles,  p.  180.  The  object  of  such  a  law  is  to  give 
to  the  former  owner,  who  may  be  ignorant  of  the  fact  that  his  land  has 
been  sold  for  taxes,  an  opportunity  to  redeem  it.  The  law  in  this  state 
works  out  the  same  result  by  a  different  method.  "Immediately"  after 
the  tax  sale,  the  land  is  required  to  be  transferred  on  the  tax-books  to 
the  name  of  the  purchaser,  if  an  individual,  and  when  bid  in  by  the  state 
it  is  taken  off  the  tax-books  altogether,  and  entered  on  the  books)  of  non- 
assessable state  lands.  When  one  whose  lot  has  been  sold  to  the  state 
for  taxes  without  his  knowledge,  goes  to  pay  his  taxes  the  next  year,  if 
the  derk  has  done  his  duty,  the  owner  is  confronted  with  the  fact  that 
he  has  no  lot  to  pay  taxes  on;  that  it  has  been  sold  to  the  state  for  the 
taxes  of  the  previous  yeaf .  Under  the  law  he  haa  the  opportunity  two 
years  in  succession  to  be  thus  advised,  for  two  years*  taxes  accrue  and 
are  due  before  the  expiration  of  the  right  of  redemption.  The  fact  that 
land  is  delinquent  by  no  means  proves  that  the  owner  has  knowingly 
been  guilty  of  any  n^lect  or  dereliction  of  his  duty  to  the  state.  The 
delinquency  may  have  resulted  from  fraud,  accident,  or  mistake  for  which 
the  owner  is  not  to  blame.  The  facts  in  the  case  at  bar  illustrate  this 
truth.  The  property  in  controversy  is  a  boarding-house  or  hotel,  valued 
at  $7,000  or  $8,000.  The  o^ner  resided  in  a  distant  state,  and  had  k 
local  agent  to  collect  the  rents  and  pay  the  taxes.  That  agent  was  pro- 
vided with  funds  to  pay  the  taxes  of  1884,  as  had  been  done  in  previous 
years.  The  owner  supposed  the  taxes  were  paid;  but  it  now  turns  out 
that  the  agent  appropriated  the  money  to  his  own  use,  and  left  the  state. 
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without  paying  the  taxes  of  that  year.  The  owner  employed  another 
agent,  who  was  provided  with  the  necessary  funds,  and  directed  to  pay 
all  taxes  on  the  lot.  The  agent  applied  at  the  collector's  office  in  apt 
time  to  pay  all  taxes  due  in  1885,  and  paid  the  sum  of  $105.50,  which 
was  all  the  collector  demanded,  or  that  his  books  showed  to  be  due. 
The  same  thing  was  repeated  in  reference  to  the  tax  of  1886,  amounting 
to  $96,  which  was  paid  by  the  agent,  and  was  all  that  appeared  to  be  due. 
Neither  the  owner  nor  her  agent  knew  of  the  forfeiture  for  the  taxes  of 
1884,  until  the  expiration  of  the  period  allowed  by  law  for  redemption, 
and  the  plaintiff  had  procured  his  deed.  The  agent  of  the  owner  had 
the  means,  and  would  have  redeemed  the  lot,  if  he  had  been  advised  of 
the  sale.  That  he  was  not  advised  of  it  was  owing  to  a  dereliction  of 
official  duty  on  the  part  of  the  county  clerk.  If  that  official  had  done 
his  duty,  and  transferred  the  lot  to  the  state,  and  taken  it  off  the  tax- 
book,  the  agent,  when  he  went  to  pay  the  taxes  for  1885,  would  at  once 
have  discovered  the  forfeiture,  and  redeemed  the  lot.  The  clerk  was 
guilty  of  the  same  dereliction  of  official  duty  in  1886,  for  he  put  it  on 
the  tax-books  for  that  year,  and  the  agent  again  paid  the  taxes  in  igno- 
ranee  of  the  forfeiture.  Upon  this  state  of  facts  it  cannot  be  maintained 
that  it  was  the  owner's  own  fault  or  negligence  that  she  paid  two  years' 
taxes  on  property  not  subject  to  taxation,  and  for  which  she  was  in  no 
manner  liable,  and  that  for  the  taxes  of  these  years  she  has  only  a  remedy 
against  the  state  for  taxes  erroneously  paid.  Under  that  view  of  the 
case,  the  plaintiflF  gets  the  lot  for  $110.95,  free  from  the  taxes  of  1885 
and  1886;  the  state  has  to  pay  back  the  taxes  for  those  years,  amount- 
ing to  $201.50,  which  is  just  $90.95  more  than  she  got  for  the  lot  when 
she  sold  it  to  the  plaintiff;  and  the  defendant  loses  her  property;  and,  if 
she  does  not  get  back  the  $201.50  paid  the  state,  she  loses  that  sum  also; 
and  these  startling  results  are  due  solely  to  neglect  of  an  official  duty  by 
a  public  officer.  Mistakes  or  misconduct  of  officers  connected  with  the 
assessment  and  collection  of  the  public  revenue  are  never  permitted  to 
work  such  inequitable  and  unjust  results.  The  mistake  and  error  of  the 
derk  prevented  redemption  within  the  time  prescribed  by  the  statute, 
and  the  law  gives  the  owner  a  reasonable  time  after  discovering  the  mis- 
take to  make  the  redemption;  the  clerk  is  not  the  owner's  agent,  but  the 
agent  of  the  state,  (Kellogg  v.  McLaughlin^  8  Ohio,  114,)  and  the  state, 
no  more  than  an  individual,  can  take  advantage  of  the  mistakes  of  one 
of  her  public  officers  to  possess  herself  of  the  citizen's  land.  The  princi- 
ple here  involved  is  clearly  stated  by  the  supreme  court  of  Pennsylvania 
in  Baird  v.  CbAoon,  6  Watts  &  S.  540: 

*' We  are  of  opinion  that  the  court  below  erred  in  charging  the  jury  that  it 
was  immaterial  whether  the  non-payment  of  the  taxes  was  owing  to  the  neg- 
lect of  the  agent,  or  of  the  treasurer,  or  both,  as  we  think  the  determination 
of  the  case  must  depend  upon  that  question.  The  officer  has  duties  to  per- 
form, as  well  as  the  owner,  when  the  latter  comes  to  him  to  pay  up  the  taxes 
on  his  unseated  lands.  Various  acts  or  omissions  of  the  officer  may  occur, 
constituting  such  neglect  on  his  part  that  the  owner  ought  not  to  suffer  by  it, 
which  cannot  be  dedned  beforehand,  but  must  depend  upon  the  particular 
circumstances  of  each  case.'' 
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And  in  Bvhb  v.  Tompkins,  47  Pa.  St.  859,  the  court  said. 

"The  owner  came  in  proper  time  to  the  proper  oflScer,  the  couilty  treasurer, 
and  offered  to  pay  all  charges  that  were  against  the  land,  and  it  was  by  mis- 
take of  the  officer  that  he  did  not  pay  all.  *  *  ♦  His  redemption  is  not  in- 
validated by  the  mistake  of  the  public  officer.  It  was  very  natural  to  trust 
him, — most  people  do, — and  the  law  cannot  declare  such  trust  wrong." 

The  county  clerk  makes  and  keeps  the  record  of  the  sale  of  delinquent 
lands  for  taxes;  he  makes  and  keeps  the  record  showing  the  lands  bid 
in  by  the  state  for  taxes;  and  he  makes  up  the  assessment  book  of  real 
estate,  and  is  enjoined  by  law  not  to  put  such  lands  on  it,  and  certainly, 
if  he  does,  their  previous  forfeiture  ought  to  be  noted.  When  he  put 
the  lot  in  controversy  on  the  tax-books  for  1885,  and  again  for  1886, 
without  noting  the  previous  forfeiture,  it  amounted  to  a  solemn  declara- 
tion of  record,  repeated  in  each  of  those  years  that  it  had  not  been  for- 
feited for  taxes,  and  that  no  delinquent  taxes  \V^ere  due  upon  it.  The 
owner  and  her  agent  had  a  right  to  presume  that  the  clerk  had  done  his 
duty.  On  these  facts  the  owner  is  entitled  to  redeem  on  paying  the 
amount  bid  by  the  state,  with  interest  from  thfit  date.  Cooley,  Tax'n, ' 
532-540;  Black,  Tax  Titles,  p.  52;  U.  S.  v.  Lee,  106  U.  S.  196,  1  Sup. 
Ct.  Rep.  240;  Price  v.  Mott,  52  Pa.  St.  315;  (hming  Town  Go.  v.  Davis, 
44  Iowa,  628;  Laird  v.  Hiester,  24  Pa.  St.  452;  Dietri^^k  v.  Mi«on,  57 
Pa.  St.  40;  Van  Benthuysen  v.  Sawyery  36  N.  Y.  150.  Gage  v.  Scales,  100 
111.  218.  If  this  was  a  case  where  one  of  two  innocent  parties  must  suf- 
fer by  the  wrongful  act  of  a  third,  the  state  would  have  to  bear  the  loss 
resulting  from  the  misconduct  of  her  own  agent.  C&avxxy  Go.  v.  Railway 
Go.,  39  Ark.  50;  Jiska  v.  Ringgold  Go.,  57  Iowa,  630,  11  N.  W.  Rep. 
618.  But  this  is  not  that  kind  of  a  case.  Here  the  owner  and  the  state 
both  lose  by  the  official  misconduct  of  the  officer  if  it  is  overlooked,  and 
the  sale  held  valid, — the.  owner  loses  the  lot,  and  the  state  two  years' 
taxes  on  it.  On  the  other  hand,  if  the  sale  is  void  by  reason  of  the  clerk'9 
error,  the  state  gets  all  her  taxes,  the  owner  keeps  her  lot,  and  the  pur- 
cliaser  loses  nothing,  because  he  gets  back  his  purchase  money  with  in- 
terest. The  right  to  redeem  may  be  rested  on  another  ground.  It  is 
obvious  that  the  state  has  no  right  to  the  two  years'  taxes,  if  she  denies 
the  former  owner's  right  to  redeem,  and  stands  on  her  purchase  at  the 
tax  sale.  The  money  paid  for  the  taxes  of  the  two  years  was  paid  to 
the  same  officer,  and  was  distributed  in  the  same  way  it  would  have  been 
if  it  had  been  paid  on  a  technical  redemption  of  the  property;  and,  the 
full  amount  required  to  make  redemption  not  having  been  paid  by  rea- 
son of  the  mistake  or  misconduct  of  the  clerk,  equity  will  treat  it  as  so 
much  paid  towards  redemption,  and  will  permit  the  owner  to  perfect  the 
redemption,  on  discovering  the  mistake.  Id.  The  rule  of  caveat  emptor 
applies  to  the  purchaser  of  a  tax  title.  He  is  not  a  bona  fide  purchaser 
for  value  without  notice.  For  such  titles  the  commissioner  is  directed 
to  "execute  to  the  purchaser  a  quitclaim  deed."  Section  4245,  Mansf. 
Dig.  The  purchaser  takes  the  land  in  the  same  plight  the  state  held  it, ' 
and  subject  to  the  same  equities  and  defenses.  Cooley,  Tax'n,  (2d  Ed.) 
475-553;  2  Desty,  Tax'n,  850. 
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The  learned  counsel  for  the  plaintiff  has  pressed  upon  the  attention  of 
the  court  the  case  of  Moore  v.  Turner,  43  Ark.  243.  That  case  arose  on 
a  petition  of  a  single  tax-payer  for  a  writ  of  certiorari  to  quash  the  tax 
levy  for  the  county,  after  most  of  the  tax-payers  had  paid  their  taxes. 
The  learned  judge  who  delivered  the  opinion  of  the  court  referred  at  some 
length  to  questions  relating  to  the  validity  of  assessments,  but  these  re- 
marks must  be  held  to  apply -to  the  case  then  before  the  court.  The 
learned  judge  himself  does  this  on  page  252,  by  calling  attention  to  the 
difference  in  the  rules  of  decision  between  the  case  then  before  the 
court  and  a  contest  "between  A.  and  B.  for  the  ownership  of  a  particular 
piece  of  property  alleged  to  have  been  improperly  sold  for  taxes."  And 
by  reference  to  page  262  of  the  opinion  it  will  be  seen  the  judgment  of 
the  court  is  rested  on,  and  the  case  only  authority  for,  the  doctrine  that 
the  writ  of  certiorari  is  not  a  writ  of  right,  but  one  to  be  granted  or  re- 
fused in  the  discretion  of  the  court;  and  that  in  the  exercise  of  this  dis- 
cretion a  circuit  court  may  rightfully  refuse  to  issue  the  writ  on  the  pe- 
tition of  a  single  tax-payer  to  quash  the  tax  levy  for  a  county,  no  matter 
how  irregular  the  assessment  and  levy  may  be.  In  the  case  at  bar  the 
holder  of  the  tax  title  has  chosen  to  proceed  in  eqjaity  for  a  confirmation 
of  his  title,  under  a  statute  which  provides  that  if  "it  shall  appear  that 
the  sale  was  made  contrary  to  law,  it  shall  be  the  duty  of  the  judge  to 
annul  it."  Section  579,  Mansf.  Dig.  The  plaintiff  cites  and  relies  on 
the  provision  of  section  5782,  Mansf.  Dig.,  that  one  claiming  title  ad- 
verse to  a  tax  "deed  shall  be  required  to  prove  that  there  had  been  an 
entire  omission  to  list  or  assess  the  property,  or  levy  the  taxes,  or  to  give 
notice  of  the  sale,  *  *  *."  It  is  argued  that  under  this  section,  a 
single  hour's  notice  of  sale  is  suflScient;  and  it  would  seem  to  follow  log- 
ically that  it  might  be  given  by  oral  proclamation  on  the  street,  or  post- 
ing a  notice  on  a  tree  in  the  forest.  The  affidavit  and  record  of  the  proof 
of  publication  of  notice  of  sale  not  having  been  made  and  kept  in  the 
time  and  manner  required  by  law,  and  no  other  evidence  being  compe- 
tent to  prove  the  publication,  it  is  an  indisputable  presumption  of  law 
that  no  notice  was  given.  Besides,  the  intensifying  adjective  "entire" 
adds  nothing  to  the  legal  effect  of  the  section.  A  failure  to  give  the  two 
weeks'  notice  by  five  days  is,  in  contemplation  of  law,  an  "entire"  fail- 
ure to  give  the  notice  required  by  law.  This  section  worked  no  change 
in  the  law.  The  limits  of  legislative  power  in  this  direction  are  stated 
by  the  supreme  court  of  this  state  in  Railroad  Co.  v.  Parks,  32  Ark.  131, 
and  with  great  precision  and  perspicuity  in  Raddiffe  v.  ScruggSy  46  Ark. 
96.  The  provision  under  discussion  is  not  as  broad  in  its  scope  and  de- 
sign as  the  statute  of  limitations  of  two  years,  (section  5791,  Mansf. 
Dig.,)  construed  by  the  court  in  Raddiffe  v.  Scruggs,  and  in  construing 
which  the  court,  speaking  by  Mr.  Justice  Smith,  said: 

"Neither  the  validity  nor  the  construction  of  this  statute  has  been  settled 
by  previous  decisions  of  this  court,  further  than  it  does  not  operate  to  deprive 
the  former  owner  of  any  meritorious  defense.  And  by  •  meritorious  defense  * 
we  mean  any  act  or  omission  of  tlie  revenue  offlcerd  in  violation  of  law,  and 
prejudicial  to  his  rights  or  interests,  as  well  as  those  jurisdictional  and  f  unda- 
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mental  defects  which  affect  tlie  power  to  levy  the  tax,  or  sellfor  its  non-pay- 
ment. But  while  the  act  cannot  have  the  free  course  that  its  f  ramers  intended, 
it  is  still  our  duty  to  give  it  such  effect  as  may  be  consistent  with  legal  and 
constitutional  principles.  And  this  may  be  best  accomplished  by  restricting 
its  operation  to  mere  irregularities  or  informalities  on  the  part  of  officers  hav- 
ing some  duty  to  perform  in  relation  to  the  assessment  and  levy  of  taxes  or 
sale.  Our  legislation  and  previous  decisions  have  always  distinguished  be- 
tween this  class  of  defects,  which  have  no  tendency  to  injuriously  affect  the  tiix- 
payer,  and  subetantial  defects,  such  as  go  to  the  jurisdiction  of  the  levying 
court  to  levy  a  particular  tax,  or  of  the  power  of  the  officer  to  sell  for  non-pay- 
ment, or  the  omission  of  any  legal  duty,  which  is  calculated  to  prejudice  the 
land-owner." 

It  ia  obvious  that  the  defenses  pointed  out  to  the  tax  title  in  suit  in 
this  case  are  ''nxeritorious,''  as  that  term  is  defined  by  the  court  in  Ead- 
diffev.  Scruggs t  and  by  the  weight  of  authority,  and  that  the  legislature 
cannot  deprive  the  property  owner  of  such  defenses  without,  in  the  lan- 
guage of  Mr.  Justice  Smith,  **  transcending  the  boundaries  of  its  power*" 
Davis  V.  Minge,  56  Ala.  121;  SUmdenmire  v.  Brovtm,  57  Ala,  481;  Cooley^ 
Tax'n,  (2d  Ed.)  298,  299,  521,  and  cases  cited,  and  notes;  Black,  Tax 
Titles,  253;  SMee  v.  StocJdey  44  Mich.  561,  7  N.  W.  Rep.  160,  367. 

The  question  whether  Mrs.  Barbour,  as  a  married  woman,  has  not  a 
right  to  redeem  without  regard  to  the  validity  of  the  sale,  and  whether 
her  infant  children  have  not  an  interest  in  the  lot  which  would  entitle 
them  to  redeem  under  the  statute,  and  objections  to  the  validity  of  the 
tax  sale, .other  than  those  passed  upon,  are  not  decided. 

Let  a  decree  be  entered  declaring  the  plaintifiPs  deed  void,  giving  him 
a  lien  on  the  lot  for  the  purchase  money  and  interest,  and  directing  the 
sale  of  the  lot  unless  the  amount  is  paid  into  the  r^istry  of  the  court 
for  his  use  within  20  days,  and  that  the  plaintiff  pay  all  costs. 


MOWKY  9.  CUMMINGS. 
(OireuU  OourU  8.  D.  lUiiwU.    January  Term,  1888.) 

SjSCTMSKT— EQmTABLB  DSFBKSES— DsBD  CONSTRITED  AS  MOBTOAOB. 

In  ejectment,  plaintiff,  to  rebut  any  presumption  of  outstanding  title  aris- 
ing from  a  certain  deed  conveying  the  land  in  controversy  to  defendant,  of- 
fered in  evidence  a  defeasance  executed  the  same  day  as  the  deed,  and  then 
showed  conclusively  that  the  deed  in  question,  although  on  its  face  absolute, 
was  a  mortgage  only;  that  the  debt  thereon  had  been  paid;  and  that  defend- 
ant knew  01  such  defeasance  and  payment  before  acquiring  any  title  to  the 
premises.  Held,  that  such  evidence  was  admissible,  and  that,  notwithstanding 
the  rule  that  in  ejectment  the  legal  title  must  prevail,  equitable  defenses  should 
be  allowed. 

At  Law.     In  action  for  ejectment. 

Esther  O.  Mowey  brought  suit  against  William  0.  Cnmmings.    Judg- 
ment for  plaintiff. 

JUmes  d.  CkmUing^  for  plaintiff. 
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John  M.  Palmer^  for  defendant, 

Allen,  J.  "  This  was  an  action  of  ejectment,  brought  by  the  plaintiff 
against  the  defendant  to  recover  the  S,  J  of  S.  E.  t,  section  2,  township 
10  N.,  range  9  W.  Under  a  stipulation  of  record  both  the  plaintiff  and 
defendant  claim  title  from  George  W.  Putnam,  to  whom  the  original  patent 
was  issued;  and  there  does  not  seem  to  be  any  objection  interposed  to 
plaintiff's  pnma  fade  case.  The  chain  of  title  is  a  very  short  one.  George 
W.  Putnam,  the  patentee,  conveyed  the  land  by  deed  to  Washington  F. 
Adams,  on  the  16th  day  of  July,  1855.  By  his  deed  of  April  7,  1867, 
Adams  reconveyed  it  to  Putnam,  who,  on  the  12th  of  September,  1859, 
convey  od  to  the  plaintiff.  This  deed  of  Adams  to  Putnam  of  April  7, 
1857,  was  not  filed  for  record  till  the  21st  day  of  June,  1887.  The  de- 
fendant, after  plaintiff  had  rested  her  case,  introduced,  for  the  purpose 
of  establishing  outstanding  title,  a  deed  from  Washington  P.  Adams 
to  Henry  T.  Darrah,  conveying  the  land  in  controversy,  dated  June  2, 
1856,  recorded  May  19,  1857;  and  an  instrument  without  seal,  dated 
August  25,  1857,  and  recorded  September  26th  of  the  same  year,  signed 
by  Henry  Darrah  and  his  wife,  purporting  to  convey  to  Haynes  and 
Rupert  the  same  land,  was  also  offered  in  e\ddence.  The  plaintiff,  to 
rebut  any  presumption  of  outstanding  title  arising  out  of  the  deed  from 
A.dams  to  Darrah,  offered  in  evidence  an  instrument  containing  a  de- 
feasance made  June  2,  1856,  and  recorded  September  27,  1872.  This 
was  followed  up  by  testimony  fuUy  establishing  the  fact  that  what  pur- 
ported to  be  an  absolute  deed  on  its  face  from  Adams  to  Darrah,  was  in 
fact  but  a  mortgage  to  secure  the  sum  of  about  $3,200,  due  the  grantee 
from  the  grantor,  and  that  this  sum  was  fuUy  paid  by  the  grantor  Adams 
to  Darrah,  in  1859  or  1860,  and  that  defendant  Cummings  had  fuU  knowl- 
edge of  such  defeasance  and  payment  before  acquiring  any  claim  or  color 
of  title  to  the  premises.  Counsel  for  defendant  object  to  this  testimony, 
contending  that  it  is  inadmissible  in  a  court  of  law;  and  this  is  the  prin- 
cipal question  in  the  case. 

The  rule  is  quite  a  familiar  one  that  in  ejectment  the  plaintiff  must 
recover  upon  the  strength  of  his  own  title,  and  not  upon  the  weakness  of 
that  of  his  adversary,  and  that  legal  titles  must  "prevail  in  this  form  of 
action.  This  doctrine  is  invoked  against  the  admissibility  of  the  evidence 
which,  by  producing  a  defeasance  executed  at  the  same  time  as  the  deed, 
converts  it  into  a  mortgage,  and  then  shows  conclusively  that  the  mort- 
gage debt  was  paid  about  the  year  1859.  The  rule,  while  well  recognized, 
is  not  broad  enough  to  sustain  the  objection.  The  evidence  establishes 
beyond  any  question  that  there  has  been  no  outstanding  title  since  1859. 
The  debt  was  the  principal  thing,  and  the  mortgage — for  such  was  the 
real  character  of  what  purported  to  be  an  absolute  deed  on  its  face  from 
Adams  to  Darrrah — a  mere  security;  and,  when  the  debt  was  fully  paid, 
the  mortgage  was  afterwards  utterly  worthless.  Counsel  for  the  defend- 
ant refer  the  court  to  FMm  v.  Glark^  118  111.  32,  7  N.  E.  Hep.  475,  in 
support  of  their  objection  to  the  admissibility  of  the  evidence.  The  case 
cited  fails  to  sustain  defendant's  positjloii,  which  is,  that  proof  that  the 


Digitized  by 


Google 


VIHIXED  STATES  V.  LOVING.  715 

deed  to  Darrah  was  made  to  secure  a  debt  cannot  be  heard  in  a  court  of 
law,  but  the  mortgagor  most  go  into  a  coart  of  chancery  for  relief.  The 
court,  in  delivering  the  opiuion,  used  this  language: 

"The  offer  of  the  bond  was  not  aocompanied  by  any  offer  to  prove,  eitlier 
that  the  debt  secured  was  not  due,  or  that  the  same  had  been  paid,  or  that  the 
decree  directed  by  the  opinion  in  90  111.  245  had  been  entered  by  the  lower 
court,  and  performed  by  appellant." 

The  bond  spoken  of  by  the  court  had  been  offered  by  the  defendant 
to  prove  that  the  deed  on  which  plaintiff  based  his  right  to  recover  was 
not  absolute,  but  was  in  effect  a  mortgage.  The  inference  is  very  strong 
that,  if  the  offer  of  the  bond  in  evidence  had  been  accompanied  by  an 
offer  to  prove  that  the  debt  secured  had  been  paid,  the  evidence  would 
have  been  proper,  and  a  recovery  thereby  defeated;  and  this  view  meets 
my  approval.  While  the  well-known  distinction  between  the  rules  of 
pleading  and  evidence  in  courts  of  law  and  courts  of  chancery  will  be 
recognized,  the  flexibility  of  the  rules  of  law  in  adapting  them  to  cases 
fsdling  within  the  reason  of  such  rules  must  not  be  lost  sight  of. '  To 
conxpel  the  plaintiff  to  resort  to  a  court  of  chanceiy  in  order  to  establish 
that  the  defense  interposed,  alleged  to  be  an  outstanding  title,  is  not  a 
valid  defense,  and  is  no  outstanding  title,  and  presents  no  obstacle  to  her 
right  of  recovery,  would  tend  to  the  multiplicity  of  suits,  and  would  sus- 
tain a  view  of  the  question  too  technical  and  arbitrary  for  the  prompt  at-' 
tainment  of  justice.  There  will  be  a  judgment  in  favor  of  the  plaintiff 
for  the  80-aere  tract  of  land  described  in  the  declaration. 


Dnitei)  States  v.  Loving. 

(District  Court,  N.  D,  T&zas.   March  27,  1888.) 

1.  Indians— Trbspass  on  Indian  Lands — Grazing  Cattle. 

ReT.  St.  U.  8.  §  2117,  provides  that  "every  person  who  drives  or  otherwise 
conveys  any  stock  of  horses,  mules,  or  cattle,  to  range  and  feed  on  any  land 
belonging  to  any  Indian  or  Indian  tribe,  without  the  consent  of  such  tribe. 
is  liable  to  a  penalty  of  one  dollar  for  each  animal  of  such  stock. "  I/e(d,  that 
this  penalty  is  recoverable  when  cattle  are  driven  and  permitted  to  frrnr^  on. 
the  lands  of  an  Indian  tribe  a  single  day  without  permission. 

a.  Aamb— Obstruction  of  Pbruitted  Trail. 

One  who  makes  a  trail  across  Indian  lands  to  the  nearest  accessible  point 
of  a  permitted  trail,  incurs  the  penalty  prescribed  in  Rev.  St.  U.  S.  §2117,  for 
grazing  cattle  on  said  lands  without 'permission,  although  prevented  by  nat- 
ural obstructions  from  entering  said  lands  by  the  permitted  trail. 

At  Law.  Action  to  collect  penalty  under  Rev.  St.  U.  S.  §  2117,  for 
driving  cattle  on  land  belonging  to  the  Indians. 

This  action  was  brought  against  J.  0.  Loving  to  collect  the  penalty  for 
driving  cattle  into  the  Comanche,  Kiowa,  and  Wichita  Indian  reserva- 
tions. 
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McCoRMiGC,  J.,  (charging  jury.)  This  action  is  protecutod  to  enforce 
the  penalty  provided  for  in  the  section  of  the  law  of  the  United  States 
for  the  protection  of  the  Indians: 

''Every  person  who  drives  or  otherwise  conveys  anj  stock  of  horses,  mnlcs, 
or  cattle  to  range  and  feed  on  any  land  belonging  to  any  Indian  or  Indian 
tribe  without  the  consent  of  such  tribe,  is  liable  to  a  penalty  of  one  dollar  for 
each  animal  of  such  stock." 

It  is  admitted  that  the  defendant  drove  1,200  head  of  cattle  into  the 
Cbmanche,  Eaowa,  and  Wichita  Indian  reservation,  and  that  said  cat- 
tie  had  been  so  on  the  lands  of  said  Indians  for  at  least  two  days  and  a 
half,  subsisting  by  grazing  at  will  along  the  route  they  were  traveling,  or, 
if  not  at  will,  at  least  being  allowed  to  graze  for  their  subsistence  for  thai 
time.  .  The  statute,  as  I  construe  it,  is  not  limited  to  the  meaning  to 
range  permanently  or  for  any  long  period  or  an  indefinite  period  of  time 
to  graze,  but  the  offense  is  complete  when  they  are  so  driven  and  per- 
mitted to  range  and  graze  one  day.  It  is  not  dispute<i  that  there  is  a 
fixed  tmil  well  known  to  the  defendant  (as  he  testifies  on  the  stand) 
through  these  lands  of  the  Indians,  in  which  persons  have  permission  to 
drive  cattle;  but  the  defendant's  cattle  were  not  being  driven  on  this  trail, 
and  it  is  no  defense  to  this  action  that,  by  reason  of  indosures  or  other 
obstructions  on  the  Texas  side  of  Red  river,  the  defendant  could  not  en- 
ter the  Indian  lands  on  the  permitted  trail.  He  could  not  make  a  trail 
of  his  own  from  some  point  where  he  chose  to  enter  the  Indian  lands 
without  permission,  even  to  the  nearest  accessible  point  on  the  permitted 
trail,  without  incurring  the  penalty.  There  being  no  dispute  about  the 
facts  of  the  case,  you  are  instructed  to  return  a  verdict  for  the  plaintiff, 
(flie  United  States)  for  $1,200. 


Robertson  v.  Cornki^on. 
(dreuii  Court,  D.  South  Carolina.    April  9, 1888.) 

1.  Ma«*tkr  and  Servant— Defective  Appliances. 

A  master  is  bound  to  provide  safe  machinery,  and  keep  it  in  safe  order;  not 
the  best  possible  machinery,  or  in  the  best  possible  order.' 

2.  Same— Employment  op  Children. 

In  the  use  of  machinery,  a  master  is  bound  to  exercise  ordinary  care;  and  in 
the  case  of  the  employment  of  a  child  a  higher  degree  r '  care  is  required  than 

1 1f  the  machinery  furnished  by  a  master  to  his  servant  is  sound,  weU  made,  and  kept 
in  repair,  he  will  not  be  liable  for  an  accident  occurring  to  an  employe  when  the  only 

ground  alleged  is  that  there  is  a  bettor  and  safer  kind  used  for  the  same  purpose. 
Richards  v.  Rough,  (Mich.)  18  N.  W.  Rep.  785;  Sweeney  v.  Envelope  Co.,  (N.  Y.)  5  N. 
E.  Rep.  85S;  Pierce  v.  Cotton  Mills,  (Ga.)  4  S.  E.  Rep.  881;  Delaware  River  Works  v. 
NuttttU,  (Pa.)  18  Atl.  Rep.  65.  A  master  is  not  bound  to  adopt  the  safest  method  of 
working.  Naylor  v.  Railway,  (Wis.)  11  N.  W.  Rep.  24;  Hickey  v.  Taafle,  (N.  Y.)  12  N. 
E.  Rep.  286.  And  his  liability  for  Injuries  to  his  servant  for  defective  arrangements  is 
not  that  of  an  insurer  or  guarantor.  The  question  is  one  of  reasonable  care  and  dlli- 
gence.  Batterson  v.  Railway  Co.,  (Mich.)  18  N.  W.  Rep.  508,  and  18  N.  W.  Rep.  584; 
Railroad  Co.  v.  Wagner,  (Kan.)  7  Pac.  Rep.  204;  Railroad  Co.  v.  Hughes,  (Pa.)  18  AtL 
Rep.  286;  Bowen  v.  RaUway  Co.,  (Mo.)  8  S.  W.  Rep.  23a 
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in  tlM  case  of  an  adult,  especially  in  seeing  that  he  does  nat  assume  risks  with- 
out the  scope  of  his  employment. 
9.  Same— Nbqligbncb  of  Vice-Principal. 

Where  it  is  unusual  and  dangerous  to  clean  the  machinery  of  a  mill  before 

the  stoppage  of  the  mil]«  the  master  is  responsible  for  the  nej^ligence  of  his 

foreman  in  requiring  a  minor  in  his  employ  to  clean  the  machinery  before  the 

stoppage  of  the  mill,  although  such  worls  was  within  the  scope  of  his  employ- 

•  ment.* 

4.  Same— OONTRIBITTORT  Neoligbncb. 

Where  an  employe,  a  minor,  while  disobeying  the  orders  of  his  foreman, 
assumes  unusual  dangers,  and  is  injured  before  his  action  could,  in  the  exercise 
of  proper  care,  be  discovered  and  stopped,  the  master  is  not  liable. 
H.  Damages— Pbbsonal  Injubibs— Elements. 

In  estimating  damages  for  personal  injuries,  the  jury  may  consider  plain- 
tiff's age,  his  station  in  life,  the  character  of  the  Injury,  the  effect  it  has  on 
his  efflcieucy  in  the  future,  and  his  suffering,  bodily  and  mental. 

At  Law.  Action  by  John  E.  Robertson  against  George  H.  Comelsonj 
for  damages  for  personal  injuries. 

Z>.  if.  Henderson  and  Qaibome  Snead^  for  plaintiflf. 
Mar*4t  Olaze  and  Smythe  &  Lee,  for  defendant. 

SiMONTON,  J. ,  (charging  jury.)  The  plaintiff,  a  boy  of  1 2  years  of  age, 
a  hand  in  the  factory  of  defendant,  had  his  left  hand  caught  in  the  gear- 
ing of  a  machine  which  he  was  cleaning,  and  lost  his  arm.  The  ques- 
tions are:  Is  the  defendant  liable  to  the  plaintiff  for  this  injury?  If  so, 
what  is  the  measure  of  his  damages?  In  solving  the  first  question  you 
must  inquire:  Was  the  injury  caused  by  a  defect  in  the  machinery  of 
the  defendant?  If  so,  was  this  defect  occasioned,  or  did  it  exist,  by 
reason  of  any  negligence  on  the  part  of  defendant  in  procuring  a  proper 
machine,  or  in  keeping  it  in  proper  order?  He  was  not  bound  to  pro- 
cure the  best  possible  machine,  nor  to  keep  it  in  the  best  possible  order. 
He  was  bound  to  get  a  safe  machine,  and  to  keep  it  in  safe  order.  If  the 
machine  was  defective,  was  this  known  to  defendant,  or  could  it  have 
been  known  to  him  by  the  exercise  of  proper  care  on  his  part,  or  on  the 
part  of  his  agents?  The  kind  of  care  which  defendant  was  bound  to  ex- 
ercise was  the  care  which  a  person  of  common  prudence  and  of  common 
sense  exercises  under  the  same  conditions  in  the  same  employment.  The 
fact  that  plaintiff  was  a  child  naturally  increased  the  degree  of  care  and 
caution  which  would  be  required  in  the  case  of  an  adult,  especially  in 
seeing  that  he  did  not  assume  an  unusual  risk  not  within  the  scope  of 
his  employment.  .  An  adult  might  assume  such  risk;  a  minor  could  not. 
The  defendant  is  responsible  for  the  acts  and  for  the  knowledge  of  his 
agents.     Their  knowledge  and  their  negligence  are  his. 

In  determining  these  questions  the  burden  of  proof  is  pn  the  plaintiff. 
The  jury  are  not  at  liberty  to  infer  that  either  the  defendant  or  his  agents 

iThe  master  is  responsible  for  the  negligence  of  a  servant  who  stands  as  his  vioo- 
principal  and  direct  representative,  invested  with  his  own  authority  over  inferior  serv- 
ants; and  the  latter,  when  injured  by  such  negliKenoe,  are  not  bairod  by  the  doctrino 
of  fellow-servant.  Faren  v.  Sellers,  (La.)  8  South.  Rep.  868,and  note;  Railroad  Co.  v. 
Smith,  (Neb.)  86  N.  W.  Rep.  285;  Criswell  v.  RaUway  Co.,  (W.  Va.)  6  S.  B.  Rep.  81. 

As  to  who  are  fellow-sei'vants  within  the  rule  exempting  the  master  from  liability 
for  Injuries  resulting  to  a  sei-vant  from  the  negligence  of  a  co-employe,  see  Wolcott  v. 
Studebaker,  84 Fed.  Rep.  8,  and  note;  McMastorv.  Railway  Co., (Miss.)  4  South.  Rep.  59. 


Digitized  by 


Google 


718  /    rEDEBAL  REPORTEB. 

were  negligent  simply  because  the  accident  occurred.  Trtie  plaintiff,  by 
preponderance  of  testimony,  must  show  that  the  accident  occurred  by 
reason  of  the  negligence  of  defendant  or  his  agents,  and  from  no  other 
cause.  The  jury  cannot  find  the  defendant  guilty  of  negligence  because 
the  plaintiff,  a  minor,  was  engaged  in  a  dangerous  employment.  He 
was  engaged  in  this  mill  by  and  with  the  concurrence  of  his  father.  He 
took  the  risks  of  his  employment, — the  natural  and  ordinary  risks.  But 
defendant  could  not  ptit  him  to  extraordinary  risks  outside  of  his  employ- 
ment. If  he  did  this  he  would  be  liable  if  the  injury  occurred  from  it.  In 
this  connection,  then,  you  must  inquire,  for  what  was  plaintiff  engaged? 
Was  his  employment  a  general  one,  to  do  whatever  he  was  told  to  do,  in- 
cluding cleaning  the  machines?  Or  was  he  employed  only  as  a  doffer?  If 
it  was  among  his  duties  to  clean  the  machines,  was  he  doing  this  under  the 
instructions  of  the  foreman  when  the  accident  occurred ,  before  the  general 
stoppage  of  the  mill?  If  so,  and  if  it  was  unusual  and  dangerous  to  clean 
the  machine  before  the  general  stoppage  of  themill,  this  would  be  n^ligence 
on  the  part  of  the  defendant  s  agent,  for  which  he  would  be  responsible. 
If  plaintiff  was  not  acting" under  orders  of  the  foreman,  but  was  disobey- 
ing him,  and  if  he  incurred  unusual  danger  in  this,  and  was  injured  be- 
fore his  action  would  be  discovered  and  stopped,  defendant  is  not  liable. 
If  there  was  no  unusual  danger  in  cleaning  the  machine  before  the  gen- 
eral stoppage,  and  plaintiff  was  acting  in  disobedience  of  orders,  but  the 
accident  occurred  because  of  a  defect  in  the  machinery,  and  was  not  the 
result  of  the  disobedience,  defendant  is  liable.  If  the  disobedience  of 
orders  caused  the  injury,  and  if  the  plaintiff  could  by  proper  care  have 
been  discovered,  and  could  have  beeii  stopped  in  his  disobedience  in 
time  to  have  prevented  the  accident,  inasmuch  as  he  was  a  young  child, 
the  defendant  is  liable.  If  the  acddent  occurred  by  the  unauthorized 
act  of  the  plaintiff,  or  by  his  own  negligence  in  the  course  of  his  employ- 
ment, defendant  is  not  liable.  Apply  the  facts  as  stated  in  the  testi- 
mony to  these  principles,  and  find  your  verdict.  If,  upon  considering 
the  whole  testimony,  you  solve  it  in  flavor  of  the  plaintiff,  what  is  the 
measure  of  damages?  You  cannot  find  vindictive  or  punitive  damages. 
Nothing  has  been  developed  in  the  case  which  will  justify  this.  You 
must  compensate  the  plaintiff  considering  his  age;  his  station  in  life;  the 
character  of  the  injury;  the  effect  it  has  on  his  efficiency  in  the  future; 
his  suffering,  bodily  and  mental.  The  sum  you  must  determine.  You 
cannot  go  beyond  the  amount  stated  in  the  complaint. 

NoTB.  Bee  Gunter  v.  Mannfacturing  Co.,  15  S.  O.  4fiO;  Bridger  y.  Railroad  Ck).,  25 S. 
C.  24^  Hough  v.  Bailway  Co.,  100  IT.  8.  218;  RaUway  Co.  v.  CummiDgs,  106  U.  S.  700,  1 
Sup.  Ct.  Rep.  493:  Railroad  v.  Herbert,  116  U.  S.  642.  656,  6  Sup.  Ct.  Kep.  590:  RaUway 
Co.  V.  Ross,  112  U.  S.  877,  5  Sup.  Ct  Rep.  184:  Steam-Sliip  Co.  v.  Carey,  119  U. S.  246,  7 
Sup.  Ct.  Rep.  1860 ;  RaUroad  Co.  v.  Fort,  17  WaU.  558. 
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BoBosTBLLi  9.  Nsw  ToSK,  N.  H.  &  H.  B.  Go. 

{drcuti  Churt,  &  D.  New  York.    AprU  17. 1888.) 

Dbatr  bt  Wbokqful  Act— Damaobs—Intbrkst— Pleading. 

Where  the  complaint  demands  Judgment  "in  the  snm  of  $5,000,  with  tha 
ooflts  of  this  action, "  and  a  yerdict  is  returned  for  plaintiff  for  $5,000  dam- 
ages, the  plaintiff  may  waive  the  interest  from  the  date  of  decedent's  death, 
under  Code  Civil  Proc.  N.  T  8  1904,  providing  that  ** when  final  Judgment  for 
the  plaintiff  is  rendered  the  dferk  must  add  to  the  sum  so  awarded  interest 
thereon  from  the  decedent's  death,  and  include  it  in  the  Judgment.  * 

At  Law.     On  motion  for  judgment. 
(Jha8.  H»  Naxaiiy  for  plaintiff. 
Bobert  D,  Benedict^  for  defendant* 

WHJSBLEBy  J.  This  action  is  brought  upon  section  1902  of  the  New 
York  Code  of  Civil  Procedure  for  an  allied  wrongful  act  which  caused 
the  death  of  the  plaintiff's  intestate.  The  section  provides  that  such  ad- 
ministrator ''may  maintain  an  action  to  recover  damages  for''  such  wrong- 
ful act.  In  her  declaration  or  complaint  the  plaintiff  set  out  her  cause 
of  action  upon  that  statute,  and  concluded:  ''Wherefore  plaintiff  de- 
mands judgment  .against  the  defendant  in  the  sum  of  five  thousand  dol- 
lars, with  the  costs  of  this  action."  The  answer  was  in  substance  a  de- 
nial of  the  complaint.  Upon  trial  on  these  pleadings  the  jury  returned 
a  yerdict  for  the  plaintiff  to  recover  $5,000  damages.  Section  1904  of 
the  same  Code  provides  that  "the  damages  awarded  to  the  plaintiff  may 
be  such  a  sum  not  exceeding  five  thousand  dollars  as  the  jury"  "deems 
to  be  a  fair  and  just  compensation  for  the  pecuniary  injuries  resulting 
from  the  decedent's  death  to  the  person  or  persons  for  whose  benefit  the 
action  is  brought;"  and  that,  "when  final  judgment  for  the  plaintiff  is 
rendered,  the  clerk  must  add  to  the  sum  so  awarded  interest  thereon 
from  the  decedent's  death,  and  include  it  in  the  judgment."  The  plain- 
tiff has  filed  a  waiver  or  remUtitur  of  this  interest  and  costs,  and  moves 
for  judgment  on  the  verdict  for  $5,000  damages  only.  This  motion  is 
resisted  by  the  defendant  upon  the  ground  that  the  matter  in  dispute 
would  not  then,  "exceed  the  sum  or  value  of  five  thousand  dollars,  ex- 
clusive of  costs,"  and  the  judgment  would  not  be  reviewable  by  the 
supreme  court.  Act  Feb.  16,  1875,  (18  St.  315;)  Railroad  y.  Bankj 
118  U.  S.  608, 7  Sup.  Ct.  Rep.  23.  The  laws  which  confer  jurisdiction 
upon  the  supreme  court  to  review  the  judgments  of  this  and  other  courts, 
and  those  that  leave  the  judgments  final,  are  equally  binding.  The  lim- 
its are  set  in  each  case  by  the  same  authority,  and  the  rights  of  parties 
to  insist  upon  the  one  or  the  other  are  equally  sacred.  This  case  should 
be  determined  in  this  court  in  such  manner  as  to  award  to  the  parties 
their  just  rights,  respectively,  according  to  law,  as  near  as  may  be,  and^ 
when  this  is  done,  if  the  right  to  have  the  judgment  reviewed  is  left  by 
the  law  to  either,  it  should  not  by  any  act  of  the  court  be  taken  away; 
and  if  by  the  law  it  is  left  final^  nothing  should  be  done  by  the  court  tp 
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iistarb  it.  The  action  is  eminently  one  for  the  recovery  of  open  and 
uncertain  dikmages;  they  am  only  be  ascertained  by  estimate.  In  such 
actions,  plaintiffs  have  from  the  earliest  times  always  been  limited  in 
their  right  of  recovery  to  the  sum  demanded.  Brooke,  Abr.  31 ;  PUforiTa 
Case,  10  Coke,  117a;  Bac.  Abr.  2;  1  Chit.  PI.  398;  Bonner  v.  CharUmi^ 
5  East,  139;  Burger  v.  Kortiighi^  4  Johns.  415;  Hemmenway  v.  HickeSf 
4  Pick.  497 ;  2  Sedg.  Dam.  578.  When  a  verdict  in  such  a  case  was  ren- 
dered for  an  amount  of  damages  greater  than  the  ad  damnum^  the  plain- 
tiff was  not  entitled  to  a  judgment  on  the  verdict  without  remitting  the 
excess.  If  judgment  was  entered  on  the  verdict  without  a  remitldtur  of 
the  excess  the  jvidgrnent  was  erroneous,  and  reversible.  This  is  shown 
by  the  books  and  cases  cited  and  many  others.  Some  cbses  hold  that 
the  excess  cannot  be  remitted,  and  the  error  corrected,  after  writ  of  error 
brought;  and  others  that  the  judgment  can  be  saved  from  reversal  in 
that  manner.  Pickwood  v.  Wright^  1  H.  Bl.  642;  Fury  v.  SUme,  2  Dall. 
184;  Hutchinson  v.  Orossm,  10  Mass.  261;  1  Sel.  Pr.  481.  All  agree, 
however,  that  the  excess  must  be  remitted  before  judgment  on  the  ver- 
dict will  be  regular.  This  limitation  of  the  right  of  a  plaintiff  to  judg- 
ment for  no  more  damages  than  are  demanded  in  the  declaration  or  com- 
plaint in  actions  for  the  recovery  of  unliquidated  damages,  does  not 
appear  to  be  varied  by  this  Code  of  Procedure,  unless  it  is  as  to  the  effect 
of  a  judgment  on  an  excessive  verdict  without  objection.  Coming  v.  Com- 
ing, 6  N.  Y.  97;  Schvliz  v.  Railroad  Co.,  89  N.  Y.  242.  Here  the  ques- 
tion is  made  before  judgment;  and  what  the  effect  would  have  been  if 
the  judgment  had  been  entered  up  without  question  is  not  material. 
The  question  is  as  to  what  judgment  is  proper  now,  as  the  case  stands. 
As  the  plaintiff  has  declared  or  demanded  judgment  for  only  85,000 
damages,  a  judgment  for  more  than  that  amount  would  be  manifestly 
improper.  The  intent  of  the  statute  on  which  the  action  is  founded  ap- 
pears to  be  to  give  damages  to  an  amount  not  exceeding  $5,000  at  tlie 
time  of  the  death,  and  interest  after  whatever  the  delay  of  the- recovery 
may  be,  so  that  the  judgment  entered  up  may  be  for  more  than  $5,000. 
But  when  the  interest  is  added,  it  is  made  by  the  express  words  of  the 
statute  a  part  of  the  judgment,  as'  much  so  as  if  the  jury  were  allowed  to 
add  it  as  a  part  of  the  sum  awarded  by  the  verdict.  The  ad  damnuia 
must  therefore  he  made  large  enough  to  cover  this  increase,  if  the  plain- 
tiff wishes  to  have  judgment  for  it.  In  thia  case  the  plaintiff  has  waived 
the  interest,  and  the  statute  sayd  that  the  clerk  shalLadd  it.  This  is  a 
matter  of  procedure  in  a  common-law  action,  and  the  statute  of  the  state 
is  made  a  rule  of  procedure  in  this  court.  Rev.  St.  U.  S.  §  914.  The 
defendant  argues  that  this  statute  is  imperative,  and  that  the  clerk  must 
add  the  interest.  It  is  given  by  the  statute  for  her  benefit,  tnA  it  would 
seem  that  6he  might  waive  it,  and  not  be  compellable  to  receive  it  if  she 
should  so  prefer.  In  the  case,  In  re  Cooper,  93  N.  Y.  512,  the  court 
said  that  it  was  "very  well  settled  that  a  party  may  ^aive  a  statutory, 
and  even  a  constitutional,  provision  for  his  bienefit."  But  if  the  plain- 
tiff must  have  the  interest  on  the*  verdict,  thai  should  be  reduced  'so  that 
with  the  interest  it  will  not  exceed  the  ad  dammtm:    There  would' be  no 
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difference  between  remitting  the  interest  and  remitting  such  part  of  the 
verdict  as  would  leave  enough  to  amount,  with  interest,  to  what  the  ver- 
dict now  is.  Nothing  would  be  gained  by  requiring  the  remittitur  al- 
ready entered  to  be  changed.  Upon  these  considerations  a  judgment  on 
the  verdict  for  $5,000  damages  only  appears  to  be  the  proper  and  only 
proper  verdict  to  be  entered.  This  conclusion  makes  consideration  of 
whether  the  plaintiff  should  be  allowed  to  take  judgment  on  the  verdict 
and  remUtitury  as  a  matter  of  discretion,  unnecessary.  TJiat  the  court 
has  that  power  is  unquestioned.  Thnnp9on  v.  Buikr^  95  U.  S.  694;  /n- 
mrance  Go.  v.  Nkhda,  109  U.  S.  232,  3  Sup.  Ct.  Rep.  120;  Bank  v. 
Redick,  110  U.  S.  224,  3  Sup.  Ct.  Rep.  640;  Roijm  v.  Bmcmian,  21 
Fed.  Rep.  284.  There  is,  however,  one  consideration  which  would  favur 
granting  that  leave.  This  statute  respecting  interest  was  not  called  to 
the  attention  of  the  court  or  jury  upon  the  trial,  and  the  case  was  sub- 
mitted to  the  jury  as  if  the  amount  of  the  verdict  would  be  all  that  could 
be  recovered.  They  might  not  have  found  the  damages  nt  the  time  of 
the  death  to  be  $5,000,  or  any  more  than  enough  to  amount  to  that  sum 
now.  The  remittitur  may  have  left  as  large  a  verdict  as  the  jury  would 
have  given.  In  DarrePa  Casey  Year  Book  13  Hen.  VII.  fol.  16,  17,  in  a 
writ  of  trespass,  the  plaintiff  laid  his  damages  at  20  marks.  On  not  guilty 
being  pleaded  the  jury  found  the  damages  and  costs  of  suit  jointly  to  be 
22  marks,  thereupon,  Brian,  J.,  said:  "Semble  que  le  verdit  est  beta  pur  20 
markes  <kpur  le  remnant  voideJ*^  The  ad  damnum  need  not  be  large  enough 
to  cover  both  damages  and  costs,  but  in  that  case  the  court  could  not 
tell  how  much  of  the  22  marks  was  for  damages,  nor  how  much  was  for 
costs;  therefore  the  judgment  was  for  but  20  marks.  PUfMs  Case^  10 
Coke,  1176.  Here  the  statute  gives  the  interest  as  a  part  of  the  damages, 
but  the  jury  may  have  considered  the  same  interest  as  a  part  of  the  dam- 
ages found  by  the  verdict.  Motion  granted,  and  let  judgment  be  entered 
on  the  verdict  and  remittitur  for  $5,000  damages,  only. 


Albert  v.  Order  oy  Chosen  Frhsnds. 
(OireuU  Ckmrt,  D.  Kentucky.    August  28, 1887.) 

Is  iHSXniANCB— MXTTUAL  BENEFITS— PERMANENT  DlSABILTTT. 

The  coDBtitution  of  a  relief  fund  association  provided  that  a  member  "per- 
manently disabled  from  following  his  or  lier  usual  or  other  occupation"  was 
entitled  to  a  benefit;  and  in  another  section  defined  such  disability  as  one 
which  should. 'Vpermanently  prevent  the  member  from  followinfi;  any  occupa- 
tion whereby  he  or  she  c^n  obtain  a  livelihood. "  Held,  that  the  words  ^or 
other  occupation,'*  in  the  first-mentioned  section,  could  not  be  held  to  mean 
"or  other  of  the  same  kind;"  and  the  definition  in  the  latter  section  was  con- 
clusive against  one  who,  disabled  from  his  own  profession,  had  been  working 
at  another  totaHy  dissimilar  one. 
9,  Bakb^Proof  of  Claim. 

The  laws  of  a  relief  fund  association  provided  that  on  notice  of  the  disabil- 
ity of  a  member  a  board  of  physicians  should  examine  him,  and  report  to  the 
v.34F.no.9— 46 
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Bixpreme  council;  that  all  proofs  for  donth  or  disability  benefits  should  be  ap* 
proved  by  the  subordinate  council;  and  that,  upon  approval  of  satisfactory 
proofs  of  a  member's  disability,  he  should  be  entitled  to  a  benefit  Ht*d,  that 
the  subordinate  council  could  not  finally  reject  a  claioL 

At  Law.     On  demurrer. 

Action  by  J.  J.  Albert,  to  recover  $3,000  from  the  supreme  council  of 
the  Order  of  Chosen  Friends. 

Browder  ik  Edwards  and  Dodd  dc  QrubbSy  for  plaintiff. 
Finch  &  Pinch  and  F.  T.  Fox^  for  defendant. 

Barr,  J.  The  plaintiff  has  demurred  to  the  defendant'fe  answer,  and 
tills  demurrer  mises  important  questions.  The  plaintiff  has  sued  to  re- 
cover of  the  defendant  $3,000  because  of  his  total  inability  to  pursue  his 
usual  occupation — that  of  a  barber.  The  answer  (second  paragraph)  al- 
leges that  the  plaintiff  is  not  disabled  by  his  disease  from  following  some 
other  occupation  than  that  of  a  barber,  and  that  he  has,  since  his  alleged 
disability,  engaged  in  other  occupations,  and  that  he  has  in  fact  run,  as 
owner,  a  restaurant  in  Russellvillo,  and  is  now  engaged  in  said  occupa- 
tion, and  that  he  has  also  been  engaged  in  deriving  in  a' boot  and  shoe 
store  since  said  disability..  The  plaintiff  is  a  member  of  the  Order  of 
Chosen  Friends,  and  his  certificate,  which  is  filed,  provides  that  he  is 
"entitled  to  all  the  rights  and  privileges  of  membership,  and  of  a  benefit 
not  exceeding  three  thousand  dollars  from  the  relief  ilmd  of  said  order, 
in  the  manner,  and  subject  to  the  conditions,  set  forth  in  the  laws  gov- 
erning said  relief  fund,  and  in  the  application  for  membership."  The 
fourth  section  of  article  2  of  the  relief  fund  declares  that:  "Should  a 
member  become  totally  and  permanently  disabled  from  following  his  or 
her  usual  or  other'  occupation,  by  reason  of  disease  or  accident,  such 
member,  upon  the  receipt  and  approval  of  satisfactory  proofs,  as  herein- 
after provided  for,  shall  be  entitled  to  a  benefit  of  not  exceeding  one-half 
the  amount  of  the  relief  fund  certificate  held  by  him  or  her."  The  plain- 
tiff insists  that,  as  the  answer  set  up  his  ability  to  follow  occupations 
which  are  not  of  a  like  character  as  that  of  a  barber, — his  usual  occupa- 
tion,— it  is  not  good.  He  construes  this  section  as  meaning  his  or  her 
usual  or  other  like  occupation.  '  Buch  a  construction  is  sustained  by  ex- 
cellent authority.  There  is  another  section  (11)  of  this  article  which, 
however,  defines  the  total  and  permanent  disabilities  mentioned  in  sec- 
tion 4,  and  these  definitions  are,  I  think,  conclusive  upon  the  plaintiff. 
That  section  is  as  follows: 

"The  following  are  hereby  declared  to  be  total  and  permanent  disabilities, 
within  the  meaning  of  section  4  of  this  article,  viz..  The  loss  of  both  hands; 
the  loss  of  both  feet;  the  loss  of  both  eyes;  the  loss  of  one  hand,  and  perma- 
nent crippling  of  the  other;  the  loss  of  one  foot,  and  permanent  crippling  of 
the  other  foot  or  leg;  such  a  permanent  and  disabling  sickness  as  shall  render 
the  member  helpless  to  the  extent  of  permanently  preventing  the  member 
from  following  any  occupation  whereby  he  or  she  can  obtain  a  livelihood." 

This  section  leaves  no  room  for  tharule  of  ^usdem  genem  to  be  applied. 
The  language  is  explicit  that  the  disabling  sickness  shall  render  the  mem- 
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ber  helpless  to  the  extent  of  permanently  preventing  hhn  "from  follow- 
ing any  occupation  whereby  he  or  she  can  obtain  a  livelihood."  See 
Savdand  v.  Fiddiiy  Co.,  30  '^.  W.  Rep.  237-  The  language  of  the  arti- 
cle  of  association,  which  states  the  principal  objects  of  the  association, 
or  that  of  the' constitution,  which  declares  that  one  of  the  objects  of  es- 
tablishing a  relief  fund  to  be  to  relieve  a  member  when  by  reason  of  dis- 
ease or  accident  he  "becomes  permanently  disabled  from  following  his  or 
her  usual  or  some  other  occupation,"  c^mnot  help  the  plaintiff.  Both 
parties  are  bound  by  the  certificate  of  membership,  which  is  the  contract 
as  to  the  relief  to  be  given,  and  that  refers  to  the  laws  governing  the  re- 
lief fund  as  the  controlling  rule  upon  the  subject  now  under  considera- 
tion. The  demurrer  to  the  second  paragraph  of  the  answer  should  for 
the  reason  given,  be  overruled. 

The  depQurrer  to  the  third  paragraph  of  answer  presents  a  novel  ques- 
tion. That  paragraph  proceeds  upon  the  theory  that  the  plaintiff  can- 
not recover  if  the  subordinate  council,  of  which  he  is  a  member,  does  not 
approve  his  proofs  of  the  disability.  It  sets  out  affirmatively  as  a  com- 
plete defense  that  the  subordinate  council  of  which  he  is  a  member  has 
rejected  his  daim.  The  question  is  not  whether  the  plaintiff  has  suffi- 
ciently excused  himself  from  having  the  approval  of  this  council,  as  re- 
quired by  section  8,  and  made  the  proper  allegations  in  that  regard,  but 
whether,  this  council  having  rejected  his  claim,  that  is  the  end  of  it,  ex- 
cept by  an  appeal  to  a  superior  council  of  the  order.  The  relief  fund 
laws  direct  that,  upon  proper  notice  of  a  disability  being  given,  the 
supreme  councilor  shall  order  a  board  of  three  physicians,  whose  duty 
it  shall  be  to  make  a  careful  examination  of  the  member's  condition,  and 
report  as  to  the  character  and  permanen-cy  of  the  disability.  If  this  re- 
port "shows  a  disability  of  an  unquestionable  total  and  permanently  dis- 
abling character,  the  supreme  councilor,  supreme  recorder,  and  supreme 
medical  examiner  may  approve  the  same,  and  order  the  benefit  paid." 
Section  7  of  these  laws  provides  that  in  case  of  disability  for  accident, 
this  board  of  physicians  may  be  dispensed  with.  Section  8  of  these  laws 
declares  that  "all  proofis  for  dejith  or  disability  benefits  shall  be  approved 
by  the  subordinate  council  to  which  the  claim  belongs,  while  assembled 
in  regular  session,  and  such  approval  shall  be  attested  by  the  chief  coun- 
cilor and  secretary  with  the  seal  of  the  council.  A  medical  examiner 
shall  also  approve  and  attest  such  claims,  all  of  which  shall  be  done  be- 
fore a  claim  is  forwarded  to  the  supreme  recorder."  The  fourth  section 
provides  that  upon  the  receipt  and  approval  of  satisfactory  proofs  of  the 
disability  of  a  member,  as  hereinafter  provided  for,  "he  shall  be  entitled 
to  a  b^:iefit  of  not  exceeding  one-half  of  the  relief  fund  certificate  held  by 
him  or  her.  These  provisions  are  seemingly  somewhat  inconsistent. 
The  use  of  the  words  "not  exceeding"  one-half  of  the  amount  of  the  re- 
lief fund  certificate  held  by  him,  would  indicate  that  there  was  either  a 
sliding  scale  upon  which  the  benefits  were  to  be  regulated,  or  that  some 
one  had,  a  discretion  in  the  matter.  The  disability  benefits  are,  as  I  un- 
derstand it  to  be>  pne-half  of  the  amount  of  the  relief  fund  certificate  held 
by  the  claimant,  except  in  the  ciise  mentioned  in  section  1.     There,  is^ 
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therefore,  tinifonnity  in  benefits  to  well  as  assessments;  and  neither  a 
enbordinate  council,  or  other  body  or  person  in  the  order,  can,  in  thdr 
discretion,  scale  a  benefit.  We  have  seen  that  the  right  to  allow  a  dis- 
ability claim  is  with  the  supreme  councilor,  supreme  recorder,  and  su- 
preme medical  examiner.  What,  then,  is  the  meaning  of  the  provision 
of  section  8,  which  requires  ^^all  proofs  for  death  or  disability  benefits 
shall  be  approved  by  the  subordinate  council  to  which  the  claimant  be- 
longs." We  think  this  provision  is  directory  as  to  the  mode  of  prepar* 
ing  proofs  for  those  who  are  to  act  upon  the  claim,  and  does  not  give  the 
subordinate  coundl  the  right  to  reject  the  claim  itself.  I  see  noUiing  in 
the  constitution  or  laws  of  this  order  which  gives  to  subordinate  coundls 
the  right  to  reject  a  daim  for  either  a  death  or  disability  benefit.  Such 
a  right  will  never  be  presumed,  but  must  be  given  in  the  clearest  and 
most  explicit  terms.  Neither  do  I  find  anything  which  makes  the  judg- 
ment of  a  supreme  councilor,  supreme  recorder,  and  supreme  medical 
examiner  upon  these  benefits  final,  so  as  to  preclude  a  claimant  firom  ap* 
pealing  to  the  courts  for  redress,  if  he  be  otherwise  entitled  to  it*  The 
demurrer  to  the  third  paragraph  should  be  sustained* 


AULTtf  AK  et  oZ.  V.  McC!oNNBLL  H  oL       ' 
((HrcuU  Court,  8.  D.  Icwa^  W.  J>.    April  20, 1888.) 

1.  Ivsubanob—Absignmekt  07  Policy. 

When  the  owner  of  an  insurance  policy,  after  loss,  places  the  same  la  the 
hands  of  an  attorney  for  collection^  with  instructions  to  apply  the  proceeds 
in  payment  of  his  debt  to  a  third  person,  this  does  not  constitute  an  assign- 
ment of  the  policy  to  such  third  person. 

a.  8amb— VALinrrT^OHANGB  07  PossEssioK^RBooBnnrck 

The  written  assignment  of  a  policy,  made  by  the  holder  after  loss,  notice 
of  such  assignment  being  served  upon  the  company,  and  the  orif^nal  holder 
of  the  policy  retaining  possession,  is  talid  as  against  a  snbseouent  garnish- 
ment, and  need  not  be  recorded  as  required  by  Code  Iowa,  §  1923,  in  case  of 
a  sale  or  mortgage  of  personal  property  when  the  vendor  or  mortgagor  retains 
possession. 

At  Law. 

Stone  &  SimSj  for  plaintiff. 
8app  &  Pusej/j  for  intervener. 

Shiras,  J.  In  1886,  James  McConnell  was  the  owner  of  a  store 
building  in  the  tovm  of  Harlan,  Iowa,  upon  which  he  held  a  policy  of  insur- 
ance ix^  the  Pennsylvania  Fire  Insurance  Company,  for  the  sum  of  $700. 
Joseph  G.  Peirce  held  a  mortgage  on  the  property  as  security  for  a  debt 
due  him  from  McConnell.  In  August,  1886 ,  the  premises  were  destroyed 
by  fire,  and  on  the  11th  of  that  month  McConnell  executed  a  written  as- 
signment of  the  policy  to  Peirce,  as  additional  security  to  him.  This 
a'ssignment  wa&  not  indorsed  on  the  policy  ^  which  was  at  the  date  of  the 
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^signment  in  McConnell's  safe  in  the  ruins  of  the  burned  building. 
Notice  of  the  assignment  of  the  policy  was  given  to  the  agent  of  the  in-* 
Burance  company.  Subsequently  McConnell  placed  this  policy  with 
others  in  the  hands  of  an  attorney,  with  instractions  to  collect  the  poli- 
cies, and  apply  the  proceeds  in  payment  of  a  debt  due  from  him  to 
Aultman,  Miller  &  Co.,  plaintiffs  herein.  An  agent  of  the  plaintiffs  vis- 
ited Harlan  for  the  purpose  of  settling  the  account  between  the  firm  and 
McConnell.  At  that  time  he  endeavored  to  procure  an  assignment  of  the 
policy  in  the  Pennsylvania  Insurance  Company,  but  McConnell  refused  to 
sign  it,  although  he  did  transfer  to  plaintiffs  the  other  policies  on  the 
property.  Thereupon  plaintiffs  brought  suit  against  McConnell  by  at- 
tachment, and  garnished  the  attorney,  in  whose  hands  the  policy  had 
been  placed,  and  also  the  agent  of  the  insurance  company.  The  com- 
pany paid  the  amount  due  upon  the  policy  into  court,  and,  Joseph  G» 
Peirce  having  intervened  in  the  action,  the  question  for  determination  is, 
which  of  the  parties,  Aultman,  Miller  &  Co.,  or  Joseph  G.  Peirce,  is  en« 
titled  to  the  money  in  the  registry  of  the  court. 

The  evidence  fails  to  show  that  McConnell  in  fact  made  a  legal  trans- 
fer of  the  policy  of  insurance  to  Aultman,  Miller  &  Co.  '  When  the  pol- 
icies were  handed  to  the  attorney  with  instructions  to  collect  the  same 
and  apply  the  proceeds,  the  attorney  was  not  in  fact  acting  for  the  plain- 
tiffs. True,  ho  had  and  was  acting  for  Aultman,  Miller  &  Co.  in  making 
•collections,  but  it  does  not  appear  that  he  had  any  authority  touching 
this  claim.  It  was  a  voluntary  act  on  part  of  McConnell  in  handing  the 
policies  to  him,  and  the  acceptance  of  them  by  the  attorney  did  not  in 
any  way  bind  the  plaintiffs.  If  the  attorney  had  the  next  day  presented 
the  policies  for  payment  to  the  company,  and  received  the  money,  and 
had  then  appropriated  it  to  his  own  use,  or  it  had  been  stolen  from  him, 
the  loss  would  have  fallen  on  McConnell,  and  not  on  the  plaintifls.  It 
must  be  held  that  the  policy  in  the  hands  of  the  attorney  had  not  been 
assigned  or  transferred  to  the  plaintiffs,  and  the  acts  of  the  parties  at  the 
time  show  that  such  was  their  understanding*  The  agent  endeavored  to 
procure  an  assignment  of  this  with  the  other  policies,  but  McConnell  re- 
fused to  give  it,  and  thereupon  a  garnishment  was  served  on  the  attor- 
ney. The  rights  of  the  parties  must  therefore  be  determined  by  the  ef- 
fect to  be  given  to  this  garnishment. 

There  can  be  no  question  that  as  between  McConnell  and  Peirce,  and 
as  between  the  latter  and  the  company,  the  written  assignment  executed 
on  the  11th  day  of  August  ponveyed  to  Peirce  the  right  to  demand  and 
receive  the  money  from  the  company,  the  latter  having  been  duly  noti- 
fied of  the  fact  of  the  assignment.  On  behalf  of  plaintiffs  it  is  claimed 
that  the  assignment  to  Peirce  is  invalid  as  against  them,  because  McCon- 
nell retained  actual  possession  of  the  policy  of  insurance  after  the  assign- 
ment thereof,  and  the  written  assignment  was  not  placed  upon  the  rec- 
ords of  the  county  as  required  by  section  1923,  Code  Iowa,  which  enacts 
that  "no  sale  or  mortgage  of  personal  property,  where  the  vendor  or 
mortjjagor  retains  actual  possession  thereof,  is  valid  against  existing 
creditors  or  subsequent  purchasers  without  notice,  unless  a  written  in- 
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stniraent  conveying  the  same  is  executed,  acknowledged  like  convey- 
ances of  real  estate,  and  filed  for  record  with  the  recorder  of  the  county, 
where  the  holder  of  the  property  resides."  The  contention  between  the 
parties  is  whether  under  this  section  of  the  statute,  it  was  the  duty  of 
Peirce  either  to  have  obtained  actual  possession  of  the  policy  when  the 
claim  was  assigned  to  him,  or,  failing  in  that,  to  have  placed  the  assign- 
ment on  the  records  of  the  county,  and  this  presents  the  question  whether 
the  property  in  dispute  belongs  to  that  class  of  personal  property  in- 
tended to  be  included  within  this  section.  The  statute  was  intended  to 
prevent  the  perpetration  of  frauds  by  requiring  notice  of  sales  or  mort- 
gages to  be  given,  either  by  actual  change  of  possession  of  the  property, 
or  by  the  recording  of  the  written  evidence  of  the  transfer.  To  come 
within  the  statute  the  property  must  be  of  a  character  that  it  can  be 
fairly  said  to  be  in  possession  of  the  vendor  or  mortgagor.  The  real 
thing  in  dispute  is  the  claim  in  favor  of  McConnell  against  the  insurance 
company.  The  policy  of  insurance  is  not  the  property,  nor  is  it  even 
the  complete  evidence  of  the  right  to  the  property.  When  the  fire  oc- 
curred, McConnell,  by  showing  that  he  had  a  contract  of  insurance  with 
the  company,  that  the^  property  insured  had  been  destroyed  by  fire  dur- 
ing the  life  oif  the  policy,  and  that  due  notice  of  the  fire  and  proofs  of 
loss  had  been  given  the  company,  would  have  thereby  established  his 
right  to  claim  payment  from  the  company.  This  right  to  payment  was 
property,  but  it  was  in  the  nature  of  a  chose  in  action,  intangible,  inca- 
pable of  manual  delivery  or  actual  visible  possession,  and  therefore  not 
within  the  meaning  of  section  1923,  Code  Iowa.  The  policy  by  itself 
was  neither  the  property  nor  the  complete  evidence  of  the  claim  held  by 
McConnell  against  the  company.  If  the  policy  had  been  burned  in  the 
fire,  the  chose  in  action  or  claim  existing  in  favor  of  McConnell  would 
not  have  been  destroyed,  and  it  is  this  claim  which  in  fact  is  the  prop- 
erty in  dispute  between  the  parties  to  this  litigation.  In  the  case  of 
Ham  V.  Jones,  57  Iowa,  130,  8  N.  W.  Rep.  451,  and  10  N.  W.  Rep. 
299,  the  supreme  court  of  Iowa  holds  that  it  is  not  required  to  record 
the  assignment  of  a  judgment,  as  provided  in  section  1923,  on  the  ground 
that  the  judgment  is  merely  evidence  of  the  chose  in  action  or  claim, 
and  does  not  constitute  the  property  itself,  within  the  meaning  of  this 
statute,  and  that  a  chose  in  action  cannot  be  said  to  be  in  the  present 
possession  of  the  owner  or  holder  thereof.  If  a  judgment,  which  in  it- 
self is  complete  evidence  of  a  daira,  is  not  properly  within  the  meaning 
of  section  1923,  it  is  clear  that  the  policy  of  insurance,  which  is  only 
part  of  the  evidence  necessary,  to  make  out  the  claim  against  the  com^ 
pany,  cannot  be  deemed  to  be  the  property  in  dispute  in  this  case.  The 
policy  itself  is  of  no  value.  What  the  parties  are  seeking  to  reach,  is 
the  daim  due  to  McConnell  from  the  insurance  company.  This  claim 
is  not  tangible  property,  and  cannot  be  said  to  be  in  the  visible  or  actual 
possession  of  any  one,  within  the  meaning  of  section  1923,  and  the  pro- 
visions of  this  section  are  not  applicable  to  the  transfer  of  this  claim. 
When  the  writ  of  garnishment  was  served  upon  the  attorney  and  the 
agent  of  the  company,  the  claim  in  favor  of  McConnell  bad  already  beeiv 
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assigned  to  Peirce,  and  notice  thereof  had  been  given  to  the  company. 
McConnell  bad  no  longer  any  interest  or  right  of  property  in  the  claim 
thus  assigned,  and  the  garnishment  was  therefore  unavailing.  Judg- 
ment will  therefore  be  entered  in  favor  of  the  intervener,  Joseph  G. 
Peirce,  and  an  order  directing  the  payment  to  him  of  the  money  paid 
into  court  by  the  insurance  company.  Also  judgment  in  his  &vor 
against  plaintiffs  for  costs. 


Farwell  et  al.  v.  Maxwell,  (Graff,  Intervenor.) 
(Circuit  CourU  8,  D.  Iowa.    April  21, 1888.) 

1.  ABSIGimXHT  FOR  BSKSFrT  OF  ORBDriOBS— Pbbfsreitces. 

Under  Code  Iowa,  §  2116,  providing  that  no  general  assignment  of  property 
for  the  benefit  of  creditors  shall  be  valid  unless  it  be  made  for  the  benefit  of 
all  the  creditors,  etc.,  a  general  assignment  for  the  benefit  of  all  creditors  will 
not  be  held  invalid  because  the  debtor  executed  a  mortgage  to  one  of  the  cred- 
itors a  few  hours  before  he  made  the  assignment,  unless  it  appear  that  at  the 
time  he  executed  the  former  he  had  formed  the  intention  of  making  the  gen- 
eral assignment. 

S.  Same. 

Under  Code  Iowa,  g  3115,  providing  that  no  general  assignment  of  property 
for  the  benefit  of  creditors  shall  be  valid  unless  it  be  made  for  the  benefit  of 
all  the  creditors,  etc.,  a  general  assignment  for  the  benefit  of  all  creditors  will 
not  be  held  invalid  for  the  reason  that  the  debtor  on  the  day  of  making  the  as- 
signment delivered  to  his  wife  certain  notes  due  him,  it  appearing  that  such 
notes  were,  by  previous  agreement,  to  operate  as  security  for  sums  borrowed 
by  the  debtor  of  his  wife. 

8.  Same— Fraud—Dslatino  Creditors. 

Where  a  debtor  made  a  general  assignment  of  his  property  for  the  bene  .It 
of  all  his  creditors,  with  the  intent  that  the  property  be  sold  to  the  best  ad- 
vantage for  the  payment  of  his  debts,  yet  believing  that  after  such  payment 
there  would  be  a  large  surplus  left  for  himself,  there  being  no  evidence  of  an 
intent  on  his  part  to  secure  delay  in  the  sale,  or  a  compromise  with  his  cred- 
itors, such  assignment  will  not  be  held  void  as  in  fraua  of  creditors. 

4.  Same— Including  Children  ACf  Creditors. 

The  fact  that  a  debtor  included  in  the  list  of  creditors  in  making  a  general 
assignment  of  his  property  for  their  benefit,  the  names  of  his  sons  and  daugh- 
ter, who,  according  to  the  evidence,  had  helped  him  in  his  business  with  a 
general  understanding  that  they  should  be  remunerated,  does  not  of  itself  in- 
validate such  assignment  as  fraudulent,  even  though  it  may  prove  that  such 
children  have  no  legal  claim. 

At  Ijaw.     Intervening  petition, 

W.  W.  Morseman  and  Wright^  Baldwin  &  HcddanCf  for  plaintiff. 

W,  P.  Hepburn^  for  intervenor. 

Shiras,  J.  On  the  21st  of  April,  1887,  Adam  Maxwell,  a  merchant 
carryiog  on  business  at  Clarinda,  Iowa,  executed  a  deed  of  assignment 
for  the  benefit  of  his  creditors  to  Valentine  Graff.  The  plaintiffs,  to 
whom  Maxwell  was  indebted  for  goods  sold  on  credit,  brought  suit  to  re- 
cover the  amount  due,  and,  having  judgment  therefor,  they  now  seek  to 
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subject  the  proceeds  of  the  assigned  property  to  the  paymeat  of  their 
judgment,  on  the  ground  that  the  assignment  is  void  as  against  creditors. 
The  first  objection  made  to  the  assignment  is  that  a  prefereaee  was  in 
fact  given  to  Valentine  GraflF  by  the  execution  of  a  chattel  mortgage  on 
the  stock  of  goods  on  the  same  day  that  the  deed  of  assignment  was 
executed.  The  statute  of  Iowa  requires  as  a  condition  to  the  validity  of 
a  general  assignment  that  it  shall  be  made  for  the  b^iefit  of  all  creditors, 
preferences  being  expressly  forbidden.  Under  the  statute  it  has  been 
held  by  the  supreme  court  of  Iowa,  that  if  an  insolvent  debtor,  with  the 
intention  of  disposing  of  all  his  property  for  the  benefit  of  bis  creditors, 
mortgages  his  property,  or  a  part  thereof,  to  one  creditor,  and  also  exe- 
cutes an  assignment, -^the  conveyances  being  parts  of  one  general  dispo- 
sition of  his  property, — in  such  case  the  assignment  will  be  held  void, 
because  in  effect  the  giving  of  the  mortgage  is  the  giving  of  a  preference 
in  connection  with  the  assignment.  The  fact  that  the  debtor  executes  a 
mortgage  to  one  creditor,  and  immediately  after  makes  a  general  assign- 
ment, docs  not  necessarily  invalidate  the  latter.  It  must  appear. that 
the  debtor,  at  the  time  of  the  giving  of  the  mortgage,  has  the  intention 
of  disposing  of  his  property  for  the  benefit  of  his  creditors,  and  with  that 
intention  gives  the  mortgage  to  secure  one  or  more  of  his  creditors,  com- 
pleting the  transfer  of  his  property  by  the  execution  of  the  deed  of  as- 
signment. Van Pattenv.  Burr,  52  Iowa,  518,  3  N.  W.  Rep.  524.  From 
the  evidence  in  this  case  it  appears  that  Valentine  Graff  was  security 
for  Maxwell  for  over  $2,100;  that  on  the  21st  day  of  April,  1887,  Max- 
well applied  to  Graff  to  aid  him  in  raising  an  additional  amount  with 
which  to  meet  claims  then  pressing  him;  that  Graff  declined  to  aid  him 
in  raising  the  sum  needed,  and  insisted  on  being  secured  against  loss  by 
reason  of  his  then  existing  liability;  that  Maxwell  agreed  to  give  him  a 
mortgage  on  his  stock  in  trade,  this  agreement  being  made  in  the  fore- 
noon; that  about  1  o'clock  the  mortgage  was  executed  and  delivered  to 
Graff;  that  between  4  and  5  o'clock  of  the  same  day  the  deed  of  assign- 
ment was  executed,  Graff  being  named  as  assignee.  Maxwell  testifies 
that  when  he  agreed  to  give  the  mortgage  to  Graff,  and  when  the  same- 
was  executed,  he  did  not  intend  to  make  an  assignment,  and  aside  from 
the  fact  that  the  mortgage  and  assignment  were  executed  within  a  few 
hours  of  each  other,  there  is  nothing  in  the  evidence  tending  to  show 
that  when  the  mortgage  was  executed.  Maxwell  intended  to  execute  the 
assignment.  On  the  contrary,  the  facts  sustain  Maxwell's  testimony  in 
this  particular,  and  it  must  be  held  that^hen  the  mortgage  was  executed. 
Maxwell  did  not  contemplate  making  an  assignment.  The  mortgage  and 
deed  of  assignment  do  not,  therefore,  form  parts  of  one  general  disposi- 
tion of  the  debtor's  property,  and  the  execution  of  the  former  does  not 
invalidate  the  latter. 

The  next  objection  urged  against  the  validity  of  the  assignment  is  that 
in  fact  it  was  intended  to  hinder  and  delay  ci*editors,  and  thereby  secure 
an  advantage  to  tho  assignor.  In  support  of  this  objection,  xeliance  is- 
had  upon  the  testimony  of  Maxwell  to  the  effect  that  when  he  made  the 
assignment  he  believed  tliat  he  had  property  enough  to  pay  his  debts 
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and  leave  him  a  surplus  of  $5,000  or  more.  ConveyanceSi  in  fact  made 
to  binder  and  delay  creditors,  are  voidable  at  tbe  option  of  tbe  latter,  no 
matter  in  wbat  form  tbe  conveyances  may  be  dotbed.  Creditors  bave 
tbe  right  to  subject  tbe  property  of  tbeir  debtors  to  tbe  payment  of  the 
debts  justly  due  them,  and  to  use  tbe  usual  legal  process  to  that  end.  If 
the  debtor,  for  tbe  purpose  of  defeating  or  delaying  the  creditor  in  the 
collection  of  his  claim,  transfers  bis  property  to  another,  such  transfer  is 
41  fraudulent  act  on  part  of  the  debtor.  Even  though  the  conveyance 
by  tbe  debtor  may  be  ostensibly  for  the  benefit  of  creditors,  yet  if  in  fact 
the  intent  of  the  debtor  and  tbe  necessary  result  of  the  conveyance  is  to 
binder  and  delay  creditors,  it  may  be  voidable  by  them.  Thus,  if  a  per- 
:aon  having  property  more  than  sufficient  to  pay  bis  debts  if  sold  by  ordi- 
nary judicial  process,  but  not  being  able  to  readily  convert  it  into  money, 
should  execute  a  general  assignment,  ostensi by  for  the  benefit  of  cred- 
itors, but  in  reality  for  the  purpose  of  delaying  the  seizure  and  sale  of 
his  property  by  judicial  process,  it  might  be  that  such  an  assignment 
^ould  be  held  invalid,  on  tbe  ground  that  it  was  not  executed  for  the 
protection  and  benefit  of  creditors,  but  in  reality  for  the  purpose  of  de- 
laying them.  Ogden  v.  Peters^  21  N.  Y.  24;  AngeU  v.  Rosmbury^  12  Mich. 
242;  Van  Nest  v.  Voe,  1  Sandf.  Ch.  4.  Counsel  for  plaintiffs,  in  a  very 
able  argument,  has  sought  to  show  that  this  case  ikUs  within  the  rule 
recognized  in  these  authorities,  and  it  is  not  to  be  denied  that  they  give 
strong  support  to  his  contention.  Tbe  evidence,  however,  in  the  pres- 
-ent  case,  fails  to  show  that  Maxwell  had  any  intent  to  unjustly  hinder 
^r  delay  creditors  in  making  tbe  assignment.  He  testifies,  it  is  true, 
that  he  thought  he  had  enough  property,  if  it  was  not  sacrificed  to  pay 
his  debts  in  full  and  bave  a  surplus  of  from  $5,000  to  $8,000,  to  be  re- 
turned to  him,  and  that  he  wished  to  make  the  surplus  as  large  as  pos- 
sible. In  view  of  the  real  state  of  bis  afiairs,  it  is  difficult  to  see  bow  be 
•could  have  deluded  himself  into  believing  that  any  surplus  could  be  re- 
alized after  paying  bis  debts;  yet  he  testifies  that  he  did  so  believe,  and 
it  is  doubtless  true  that  be  believed  that  if  he  made  tbe  assignment  bis 
property  would  be  sold  to  better  advantage  than  if  it  was  seized  and  sold 
under  executions.  In  fact,  the  motives  that  actuated  Maxwell  in  mak- 
ing the  assignment,  are  very  clearly  set  forth  in  the  following  answer 
made  by  him  in  giving  bis  testimony: 

"I  want  further  to  say  as  to  my  motives  in  making  the  assignment,  I  wanted 
i;o  make  my  funds  go  as  far  as  possible.  I  thought  I  had  property  enough  to 
pay  my  debts,  and  bave  property  left.  I  could  not  decide  any  better  way,  and 
was  compelled  to  do  something,  and  this  was  the  safest,  fairest,  and  best  way 
for  all  parties, — my  creditors  and  myself,  too, — and  it  was  to  pay  all  my  debts, 
in  the  quickest,  and  least  expensive  way,  that  made  me  assign." 

The  argument  for  plaintifis  is  that  the  assignment  was  made  in  reality 
in  the  interest  of  the  debtor,  and  adversely  to  the  creditors.  If  this  were 
true,  as  a  matter  of  fact^  there  would  be  force  in  tbe  argument  based 
thereon,  but  the  evidence  fails  to  sustain  the  assumption  of  fact.  To  in- 
validate a  conveyance  of  property  by  a  debtor,  it  must  appear  that  it  was 
xnadje  to  defraud,  binder,  or  delay  creditors*     The. fact  that  tbe  convey- 
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ance  was  made  to  prevent  a  sacrifice  of  tjhe  property,  does  not  necessarily 
show  that  it  was  made  to  hinder  or  delay  creditors.  It  is  the  duty  of  a 
debtor,  when  he  finds  himself  insolvent,  to  make  the  best  disposition  of 
his  property  possible,  so  that  his  creditors  may  idealize  the  full  value 
thereof.  The  real  interest  of  the  debtor  and  of  the  creditors  is  identical 
in  this  particular;  and  so  long  as  the  disposition  of  the  property  is  made 
for  the  purpose  of  realizing  its  value,  it  cannot  be  said  that  such  dispo- 
sition is  adverse  to  the  rights  of  the  creditors.  To  make  it  such  it  must 
appear  that  the  intent  of  the  debtor  in  making  the  conveyance  was  to 
hinder  and  delay  the  creditors.  In  the  present  case  it  wholly  fails  to 
appear  that  such  was  the  intent  of  the  debtor,  or  that  in  fact  such  has 
been  the  result.  The  plaintififs  obtained  judgment  against  Maxwell  at 
this  term  of  court;  and  when  the  judgment  was  rendered,  the  property 
had  been  sold  by  the  assignee,  and  the  money  is  in  hand  to  meet  the 
judgment,  if  the  plaintiffs  have  a  right  thereto.  In  making  the  assign- 
ment, Maxwell  made  no  attempt  to  restrict  or  control  the  Sfiiie  of  his  prop- 
erty. He  conveyed  it  to  his  assignee  with  the  intent  that  it  should,  as 
speedily  as  possible,  be  converted  into  money,  and  the  proceeds  be  ap- 
plied in  payment  of  his  debts.  There  is  no  evidence  in  the  case  from 
which  it  can  be  inferred  that  he  expected  or  hoped  for  a  delay  in  selling 
the  property,  or  that  he  intended  to  use  the  fact  of  the  assignment  as  a 
means  of  forcing  a  compromise  with  his  creditors.  His  intent  in  making 
the  assignment  was  to  have  the  property  sold  to  the  best  advantage,  the 
proceeds  to  be  applied  to  the  payment  of  his  debts.  It  was  not  his  in- 
tent to  secure  delay  in  the  sale  of  his  property.  If  in  fact  his  property 
would  be  sold  to  better  advantage — that  is  for  a  better  price — by  the  as- 
signee than  it  would  if  it  had  been  sold  piecemeal  on  executions  in  favor 
of  the  creditors,  then  the  latter  would  be  benefited  by  the  conveyance. 
It  will  not  do  to  hold  that,  because  Maxwell  believed  in  making  the  as- 
signment that  by  such  disposition  of  his  property  it  would  be  sold  to  the 
best  advantage,  and  realize  enough  to  pay  his  creditors  in  full,  leaving  a 
considerable  surplus  to  be  returned  to  him,  the  assignment  is  thereby 
rendered  fraudulent  as  to  creditors.  It  is  not  a  fraud  upon  creditors  for 
an  insolvent  debtor  to  make  such  a  disposition  of  his  property  as  to  in- 
sure the  sale  thereof  for  the  largest  possible  price,  and  the  application 
thereof  to  the  payment  of  all  creditors,  in  proportion  to  the  sums  due 
them,  even  if  the  debtor  has  the  hope  or  belief  that  the  property  may 
sell  for  enough  to  leave  him  a  surplus  after  paying  his  debts  in  full. 
The  debtor  has  the  right  to  prevent  a  sacrifice  of  his  property,  in  his 
own  interest  as  well  as  in  that  of  his  creditors,  if  he  can  do  so  without 
unjustly  hindering  or  delaying  his  creditors.  Each  case  must,  of  course, 
be  determined  in  the  light  of  the  facts  pertaining  thereto.  Under  the 
statutes  of  Iowa,  an  insolvent  debtor  has  the  right  to  make  a  general  as- 
signment for  the  benefit  of  his  creditors,  even  if  by  so  doing  he  prevents 
a  particular  creditor  from  making  a  levy  upon  his  property,  and  thereby 
securing  a  preference  over  other  creditors.  Such  an  assignment  cannot 
be  defeated  at  the  suit  of  one  or  more  creditors,  unless  it  be  shown  that 
in  the  making  thereof  the  assignor  sought  to  hinder,  delay,  or  defraud 
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his  creditors,  and  this  fraudulent  intent  must  be  established  by  fair  evi- 
dence. In  the  present  case,  the  fiskcts  developed  in  the  evidence  fail  to 
show  any  such  wrongful  purpose  on  part  of  the  assignor. 

It  is  also  claimed  that  the  fraudulent  character  of  the  assignment  is 
evinced  by  the  fact  that  Maxwell  included  in  the  rest  of  his  debts,  sums 
alleged  to  be  due  to  his  two  sons  and  daughter,  for  services  rendered  by 
them  in  carrying  on  the  business  of  the  &ther.  It  is  not  disputed  that 
the  sons  and  daughter  had  for  years  aided  in  the  business,  acting  as  clerks. 
It  does  not  appear  that  there  was  any  agreement  as  to  the  amount  of  re- 
muneration to  be  paid.  The  father  and  the  sons  and  daughter  testify 
that  there  was  a  general  understanding  that  the  children  were  to  be  re- 
munerated. Whether  in  fact  any  legal  daim  existed  in  favor  of  the 
children  is,  to  say  the  least,  very  doubtful;  but,  on  the  other  hand,  a 
strong  equitable  daim  certainly  existed  in  favor  of  the  children  as  be- 
tween them  and  their  father.  They  had  given  years  of  time  in  aid  of 
the  business,  and  it  iis  entirely  reasonable  to  suppose  that  there  was  a 
general  understanding  that  they  were  to  be  benefited  thereby  by  receiv- 
ing an  advancement  from  the  father.  When  the  assignment  was  made, 
it  appears  that  Maxwell  discussed  the  question  with  his  attorney,  whether 
he  should  list  the  children  among  his  creditors,  and  was  advised  that  it 
would  do  no  harm,  as  it  would  be  for  the  court  to  determine  whether 
they  were  entitled  to  share  in  the  proceeds  of  the  assignment.  The  evi- 
dence does  not  show  that  the  claims  of  the  children  were  included  in  the 
list  of  creditors  for  the  purpose  of  enabling  Maxwell  to  secure  to  himself 
any  share  or  portion  of  his  property,  nor  that  they  were  included  for  the 
purpose  of  enabling  Maxwell  to  force  or  secure  a  compromise  with  his 
other  creditors.  The  question  is  narrowed  down  to  the  proposition 
whether  placing  the  names  of  the  children  among  the  list  of  creditors 
with  a  statement  of  the  amounts, that  might  be  due  them,  if  they  can 
claim  to  be  creditors,  should  be  held  to  show  fraud  in  making  the  assign- 
ment, and  thereby  defeat  it.  The  question  of  the  legality  of  the  claim 
of  the  children  is  open  to  investigation  and  decision  in  the  court  wherein 
the  assignment  was  filed.  The  creditors  are  not  bound,  nor  is  the  as- 
signee, by  the  act  of  Maxwell.  The  fact  that  he  included  in  the  list  of 
his  creditors  the  names  of  his  sons  and  daughter,  does  not  necessarily 
show  an  intent  on  his  part  to  work  a  fraud  upon  his  creditors.  Whether 
they  have  a  just  claim  is  an  open  question.  Before  the  children  can  en- 
title themselves  to  a  share  in  the  proceeds  of  the  property,  they  must  es- 
tablish the  validity  of  their  daims.  If  their  names  had  not  been  in- 
duded  in  the  list  of  creditors,  they  would  have  still  had  the  right  to 
file  their  claims  with  the  assignee;  and  including  them  in  the  list  does 
not  confer  any  advantage  on  them,  nor  disadvantage  upon  the  creditors. 
Under  the  facts  disclosed  in  the  evidence  it  cannot  be  held  that  the  act 
of  Maxwdl  in  induding  the  names  of  his  children  in  the  list  of  credit- 
ors, even  if  it  should  be  ultimately  hdd  that  they  are  not  creditors,  con- 
stitutes a  fraud  invalidating  the  assignment. 

A  further  objection  to  the  assignment  is  based  upon  the  fact  that  on 
the  day  of  its  execution,  Maxwell  took  out  of  his  safe,  notes  of  the  face 
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value  of  $260,  and  handed  theih  to  his  wife.  He  testifies  that  in  Sep- 
tember previous  he  had  borrowed  from  his  wife  $275,  which  money  had 
come  to  her  from  a  legacy  left  her;  that  he  told  her  at  that  time  she  oould 
have  as  security  the  notes  then  on  hand,  and  enough  to  be  added,  aa 
they  were  obtained,  to  secure  the  repayment  of  the  sum  due;  that  the 
notes  were  put  in  a  bundle,  and  placed  in  the  safe  as  her  property;  that 
on  the  day  he  executed  the  mortgage  to  Graff,  bat  before  the  execution 
of  the  assignment,  he  took  the  notes  from  the  safe,  and  gave  them  to  his 
wife;  that  about  $100  has  been  realized  from  them,  and  that  there  is  not 
value  enough  in  them  to  pay  the  amount  borrowed  from  his  wife.  It  is^ 
not  disputed  that  the  money  was  borrowed  by  Maxwell  as  stated,  and 
the  only  point  that  can  be  made  is  that  the  giving  the  notes  to  the  wife, 
was  perferring  her  over  other  creditors.  If  the  testimony  of  Maxwell  is 
true,  that  he  set  apart  the  bundle  of  notes  in  September  preceding  the- 
day  of  the  assignment,  then  the  giving  the  security  was  not  part  of  the 
general  disposition  of  his  property  in  contemplation  when  he  made  the 
assignment;  and  this  would  be  true,  even  though  some  notes  were  sub- 
sequently added  thereto,  for  that  would  only  be  carrying  out  the  agree- 
ment made  in  September.  While  the  mode  of  the  transfer  of  the  notes 
in  question  is  certainly  amenable  to  criticism,  and  probably  could  not 
be  sustained  against  creditors  who  might  have  attached  the  same  while 
not  in  the  actual  possession  of  Mrs.  Maxwell,  yet  that  does  not  justify 
the  court  in  holding  that  the  transaction  is  a  fraud  of  such  a  nature  as 
to  defeat  the  assignment. 

It  appearing,  therefore,  that  the  assignment  to  Valentine  Grafif  is  valid 
and  binding,  it  follows  that  judgment  must  be  entered  in  favor  of  the 
garnishee  and  intervener;  and  it  is  so  ordered. 


United  States  v.  Hughes  et  d. 
(Diatrioi  Court,  N.  2>.  Texas,    March  28, 1888.) 

1.  Okiminal  Law— lN8TRtJCTi0N8— Duties  op  Jurobs. 

Th«  duty  of  Jurors  to  find  a  verdict  Duty  of  each  to  consult  with  the  oth- 
ers, and  allow  the  yJews  of  his  fellow-Jurors  to  influeiiLce  his  mind  in  reach- 
ing his  final  conclusion. 

2.  Same— Kbasonablb  Doubt. 

Amount  of  proof  required  to  convict.    A  reasonable  doubt  defined.^ 
S.  Same— Credit  ot  WrrwEssEs. 

Elements  affecting  credibility  of  witnesses.  Judged  of  by  Jurors  as  they 
would  Judge  of  it  in  an  important  matter  in  every -day  life. 

^A  reasonable  doubt  is  one  for  whioh  a  sensible  man  can  give  a  good  reason,  baaed  on 
the  evidence  or  want  of  evidence.  It  is  such  a  doubt  as  a  sensible  man  would  act  upon^ 
or  decline  to  act  upon,  in  his  own  concerns.  U.  S.  v.  Jones,  81  Fed.  Rep.  718.  The  |[allt. 
of  an  accused  is  proven  beyond  a  reasonable  doubt  when,  upon  the  entire  oompanson 
and  consideration  of  all  the  evidence,  the  minds  of  the  jurors  are  in  that  oonditton  th^at 
they  can  say  from  the  evidence  they  have  and  feel  an  abiding  oonviotion  to  a  moral  oer- 
tainty  of  the  truth  of  the  charge.  A  reasonable  doubt  does  not  consist  of  possible  or 
oonjecturs^  doubts  not  growing  out  of  the  evic^nce,  but  is  one  which,  when  considering 
the  evidence  alone,  leads  the  juror  to  hesitate,  and  upon  whioh  he  would  refuse  to  ao^ 
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Manner  of  impsacliing  witnesses.    Effect  of  impeaching  testimony. 
0.  Same— Confessions.  ' 

Confessions.    Caution  with  which  oral  confessions  are  to  be  received  and 
considered  by  Juries. 
6b  Sake--Prikcipal  and  Accessobt. 

Statement  of  the  charge  against  the  defendants,  who  are  principals. 
7.  Same. 

Summing  up  of  the  evidence. 
(ByUabua  by  the  Court) 

Indictment  for  Bobbing  Mail  Train. 
R.  M.  Wynne  and  Ch'^s,  B,  PearrB^  for  the  United  States. 
C.  W.  JoAnstwi,  SobL  Amddj  Jos.  T.  Damd,  and  EobU  Westy  for  de- 
fendants. 

McCoHMiCK,  J.,  (charging  jury.)  1.  In  giving  yon  a  charge  in  this 
case,  I  desire  to  call  your  attention  to  the  duty  devolved  upon  jurors  to 
find  a  verdict  in  the  case  submitted  to  them.  It  is  often  stated  in  the 
argument  of  counsel — as  has  been  earnestly  done  in  this  case  by  one  of 
the  counsel  for  the  defense — that  it  is  the  duty  of  jurors  to  consider  the 
evidence  each  for  himself,  uncontrolled  and  uninfluenced  by  the  state- 
ments of  counsel,  the  comments  of  the  judge  on  matters  of  fact,  or  the 
views  of  some  dominating  mind  in  the  jury-box;  and  upon  each  indi- 
vidual juror's  own  view  he  must  reach  a  conclusion  on  the  issue  joined 
here,  and  adhere  to  it.  If  such  is  the  law,  our  practice  of  keeping  the 
jury  together  on  their  retii'ement  to  consider  on  their  verdict  is  all  wrong, 
and  each  juror  should  be  furnished  the  opportunity  of  wrapping  himself 
in  the  solitude  of  his  own  thoughts,  undisturbed  by  the  presence  of  his 
fellows,  and  evolving  from  his  own  reflections  his  verdict  in  this  or  any 
given  case,.  Such  has  never  been  the  practice  where  the  English  right 
of  trial  by  jury  is  enjoyed.  As  I  construe  the  law,  such  is  not  the  law 
or  the  Ic^ic  of  jury  trials.  Upon  the  contrary,  each  juror  is  entitled  to 
have,  and,  in  my  judgment,  is  bound  to  thoughtfully  and  impartially 
consider,  the  argument  of  counsel,  the  comments  of  the  judge,  and  the 
views  of  his  fellow-jurors,  and  allow  all  these  such  influence  in  helping 
him  to  a  satisfactory  conclusion  as  in  his  judgment  their  various  sug- 
gestions deserve,  and  honestly  to  strive  to  bring  his  own  mind  and  the 
minds  of  his  fellows  into  harmony,  so  that  the  jury  may  agree  upon  a 
verdict.  It  is  true  that  if,  in  this  case,  or  any  given  case,  any  one  or 
more  of  the  jury,  after  an  earnest  and  impartial  consideration  of  all  these 
matters  proper  to  be  considered  in  weighing  the  proof,  under  the  law  ap- 
plicable thereto,  as  given  in  the  charge  of  the  court,  cannot  bring  his 

In  the  important  concerns  of  Ufe.  Carr  v.  State,  (Neb.)  S7  N.  W.  Rep.  680.  Respect- 
ing "reasonable  doubt"  in  criminal  cases,  see  Knarr's  Appeal,  (Pa.)  9  AtL  Rep.  878; 
People  V.  Lee  Bare  Bo,  (Cal.)  14  Pao.  Rep.  310;  McCnllough v.  State,  (Tex.)  6  S.  W.  Rep. 
176;  White. V,  State,  (Tex.)  8  S.  W.  Rep.  710,  and  note;  U.  S.  y,  Jacdtson,  29  Fed.  Rep. 
5DeL_and  note;  Ptople  v.  Keraaghan,  (Cfal.)  14  Pac.  Rep.  666;  Cowan  V.  State,  (Neb.)  85 
N.  W.  Rep.  406;'State  v.  Robhison,  (S.  C.)  4  S.  E.  Rep.  570;  Kidd  v.  State,  (Ala.)  8 
8outb.  Rep.  442;  Stote  v.  Maber,  (Iowa,)  ST^N.  W.  Rep..  2;  People  v.  Cox,  (Mich.)  88  N. 
W.  Rep.  285;  Lang  v.  State,  (Ala.)  4  South.  Rep.  193;  Ochs  v.  People,  (m.)  16  N.  £. 
B6p.6&;U.S.  v.£jJ|g^84fV9d.Rep.8to.  . 
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mind  or  their  minds  to  concur  in  the  conclusion  of  his  or  thdr  fellows 
as  to  the  guilt  or  innocence  of  the  accused,  each  such  juror  not  only  may, 
but  must,  adhere  to  the  final  and  fixed  conclusion  of  his  own  mind,  for 
it  is  the  logic  and  the  law  of  jury  trials  that  the  12  minds  of  the  jury 
must  actually  and  honestly  concur  in  a  verdict,  before  a  verdict  can  rightly 
be  rendered. 

2.  In  jury  trials  in  civil  cases, — that  is,  between  citizens, — jurors  are 
instructed  to  find  a  verdict  on  the  preponderance  of  testimony.  The  in- 
terest of  the  parties  as  well  as  of  the  public  justifies  the  use  of  this  rule 
in  such  cases,  that  a  speedy  end  may  be  put  to  the  strife.  But  in  all 
criminal  cases,  out  of  regard  to  the  life  or  liberty  or  reputation  and  feel- 
ings of  the  accused,  a  larger  measure  of  evidence  is  required  to  support 
a  conviction,  and  juries  are  instructed  that  to  warrant  them  in  convict- 
ing the  accused,  the  evidence  must  satisfy  their  minds  of  the  guilt  of  the 
accused  beyond  a  reasonable  doubt.  Great  stress  is  laid  upon  this  rule 
by  counsel  for  the  accused  in  all  criminal  cases,  and  a  highly  exaggerated 
idea  of  its  meaning  is  sought  to  be  impressed  upon  the  minds  of  the  jury. 
It  does  not  require  that  all  possible  doubt  should  be  excluded  from  the 
mind,  it  is  not  mathematical  certainty  ^at  is' required,  for  such  a  degree 
of  certainty  cannot  be  produced  by  the  force  of  human  testimony  The 
doubt  must  be  a  substantial  one,  arising  from  the  testimony  or  from  the 
want  of  testimony  on  a  material  point.  It  must  be  a  reasonable  doubt, 
such  as  would  cause  a  reasonable  and  cautious  man  of  average  intelli- 
gence to  hesitate  in  reaching  a  conclusion  in  a  serious  matter  upon  which 
he  was  called  to  decide  affecting  his  private  afiairs.  You  are  to  con- 
sider the  evidence  tending  to  show  guilt  offered  you  in  the  jury-box 
just  as  you  would  consider  the  same  amount  and  character  of  evidence 
submitted  to  you  in  your  every-day  life,  touching  any  serious  matter  in 
your  business  or  domestic  affairs;  and  if  it  would  be  sufficient  to  make 
you  decide  and  act  in  such  matters,  feeling  satisfied  that  you  were  de- 
ciding and  acting  rightly,  then  it  is  sufficient  to  supporta  conviction  and 
to  require  a  verdict  of  guilty;  and  unless  it  would  make  you  so  decide 
and  act,  you  must  acquit  the  accused. 

3.  You  are  the  exclusive  judges  of  the  credibility  of  the  witnesses, 
and  of  thie  weight  of  all  and  each  particular  of  the  testimony.  By  the 
credibility  of  the  witnesses  I  mean  their  disposition  and  intention  to  tell 
the  truth  in  the  testimony  they  have  given.  Here,  too,  you  judge  in 
the  jury-box  just  as  you  would  out  of  it,  just  as  all  men  of  the  intelli- 
gence and  experience  necessary  to  qualify  them  to  sit  on  juries,  always 
and  everywhere,  judge  of  the  credit  they  should  give  to  any  one  stating 
matters  within  his  knowledge,  and  touching  the  interest  of  the  person 
receiving  the  information.  In  the  court-house,  in  the  jury-box,  as  every- 
where, you  judge  from  the  relation  of  the  witness  to  the  case;  his  direct 
interest,  or  his  connection  with  parties  directly  interested;  the  consist- 
ency or  otherwise  of  the  different  parts  of  his  testimony,  one  with  the 
other;  his  whole  m.anner  of  telling  his  story,  and  all  like  features  with 
which  experience  makes  every  man  of  good  intelligence  and  mature  years 
familiar.     In  judging  of  the  weight  of  the  testimony ,  having  satisfied 
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yourself  as  to  how  far  you  can  credit  the  witness,  you  will  take  into 
consideration  all  the  other  testimony  in  the  case,  the  comparative  intel- 
ligence of  the  several  witnesses,  the  apparent  capacity  of  each  to  take  a 
correct  and  full  impression  of  what  occurred  in  his  view,  or  was  said  in 
his  hearing,  and  to  retain  a  sound  recollection  of  his  impressions,  and  to 
express  clearly — ^that  is,  convey  substantially,  to  your  minds — the  im- 
pressions he  has  retained  in  his  own  mind.  Until  very  recently  parties, 
even  in  civil  cases,  were  not  (as  a  rule)  permitted  to  testify,  because  the 
liability  of  such  witnesses  to  suppress  the  truth  or  utter  fialsehood,as  the 
same  might  affect  their  interest,  was  deemed  so  great  as  to  render  such 
testimony  of  too  little  value  to  let  it  go  to  the  jury.  It  was  also  consid- 
ered wrong  to  subject  persons,  or  permit  persons  to  be  subjected,  to  so 
strong  a  temptation  to  commit  the  impious  crime  of  perjury,  by  allow- 
ing them  to  testify  in  a  case  to  which  they  were  parties.  Even  yet,  in 
the  state  courts  in  this  state,  for  these  or  other  reasons  the  party  accused 
in  a  criminal  case  is  not  permitted  to  testify.  But  in  this  court,  by  a 
comparatively  recent  statute  of  the  United  States,  accused  persons  are, 
at  their  own  request,  permitted  to  testify  And  both  these  defendants 
have  testified  in  this  case,  and  the  question  of  their  ci-edibility  is  left  en- 
tirely to  you. 

4.  Closely  connected  with  the  matter  of  the  credibility  of  witnesses  is 
the  manner  of  impeaching  witnesses  and  its  effect.  It  is  permitted  to 
show  that  the  general  character  of  the  witness  for  truth  in  the  commu- 
nity where  he  lives  is  bad,  or  to  show  that  in  a  material  matter,  about 
which  the  witness  could  not  be  mistaken,  his  testimony  is  untrue;  or  to 
show  that  on  a  material  point  the  statements  of  the  witnesses  on  the 
stand  are  different  from  his  statements  on  the  same  point  at  another  time. 
I  say  in  a  material  matter,  for  it  is  not  every  discrepancy  or  misstate- 
ment of  a  witness  that  tends  to  contradict  and  weaken  or  destroy  his 
testimony.  Sometimes  immaterial  discrepancies  or  misstatements  by  a 
witness  strengthen  our  conviction  of  his  veracity,  for  it  is  the  common 
experience  that  persons  perfectly  truthful,  who  take  distinct  and  correct 
impressions  of  the  material  facts,  often  have  incorrect  impressions  and 
recollections  of  the  immaterial  incidents,  even  when  their  recollection  of 
these  seems  to  them  to  be  distinct.  I  am  not  giving  you  a  rule  on  this 
subject,  but  only  calling  your  attention  to  the  rules  of  common  sense, 
which  all  men  observe  in  seeking  truth  through  the  testimony  of  others. 
In  this  case  it  has  been  attempted  to  weaken  or  destroy  the  testimony  of 
some  of  the  witnesses  for  the  government  in  each  of  the  ways  I  have  in- 
dicated; and  all  the  proof  bearing  upon  their  credibility  is  to  be  consid- 
ered by  you,  but  you  are  still  to  determine  for  yourselves  how  far  you 
should  credit  said  witnesses  in  the  testimony  they  have  given  in  this 
case. 

5.  Confessions,  when  voluntarily  made,  and  clearly  proved,  are  taken 
as  strong  proof  of  guilt,  because  sane  men  do  not  voluntarily  speak 
falsely  against  their  own  interest.  But  oral  confessions  are  always  to  be 
received  with  care;  and,  besides  being  satisfied  that  the  witness  who  tes^ 
tifi6s  to  the  confession  speaks  truly,  you  must  be  satisfied  that  the  wit^. 
ness  could  not  be,  or  was  not,  misttJ^en  as  to  the  substance  of  the  con- 
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fession.  And  where  the  witness  is  able  to  give  the  exact  words  of  the 
accused,  and  these  are  so  vague  as  to  convey  no  definite  meaning,  or  (in 
the  circumstances  in  which  the  words  were  spoken)  are  susceptible  of 
a  meaning  consistent  with  the  innocence  of  the  accused,  they  are  not 
to  be  taken  as  a  confession  of  guilt.  The  language  of  Jim  Hughes,  tes- 
tified to  by  one  of  the  witnesses,  "I  expect  we  will  all  be  arrested  for  it, 
we  are  so  hard  up," — ^is  of  this  character,  and  you  will  not  consider  it  as 
evidence  against  him. 

6.  Bearing  these  general  principles  in  mind,  you  will  weigh  all  the 
evidence  in  this  case,  both  that  introduced  by  the  government  and  that 
offered  for  the  defendants;  and  if,  upon  such  consideration  of  the  whole 
proof,  you  are  satisfied  beyond  a  reasonable  doubt  that  the  defendants 
are  guilty,  it  will  be  your  duty  to  say  by  your  verdict  that  they  are  guilty. 
On  the  contrary,  if  on  such  consideration  of  the  whole  proof  you  have  a 
reasonable  doubt  as  to  their  guilt,  you  should  return  a  verdict  of  not 
guilty. 

7.  The  defendants  are  indicted  separately,  and  charged  with  robbing 
the  carrier  of  the  United  States  mail  of  such  mail,  (being  carrier  on  a 
railroad  train,)  near  the  town  of  Gordon,  in  Palo  Pinta  county,  in  this 
district,  on  the  morning  of  the  23d  January,  1887;  and  that,  in  efiecting 
said  robbery,  they  put  the  life  of  the  carrier  in  jeopardy  by  the  use  of 
deadly  weapons.  All  persons  acting  together  in  the  commission  of  an 
offense  are  principals,  and  each  is  equally  chargeable  with  all  that  is  done 
by  himself  and  by  each  of  the  others  in  the  commission  of  the  offense. 
There  is,  however,  no  necessary  connection  between  the  defendants,  (here 
tried  together  for  convenience  and  the  economy  of  time,)  and  you  may 
convict  both  or  acquit  both,  or  convict  one  and  acquit  the  other,  accord- 
ing to  your  view  of  the  proof  against  each.  The  proof  is  abundant  and 
all  one  way;  and  it  is  not  disputed  on  this  trial  that,  at  the  place  and 
time  charged  in  the  indictment,  the  mail  train  was  robbed,  and  that,  in 
effecting  the  robbery,  the  parties  robbing  put  the  life  of  the  carrier  in 
jeopardy  by  the  use  of  dangerous  weapons.  The  proof  shows  that  there 
were  several  persons  engaged  in  committing  the  offense.  One  witness 
saw  four  persons  and  heard  others,  one  counted  six  persons,  and  one  of 
the  robbers  at  the  time  said  there  were  eight.  The  only  real  issue  of 
fact  for  you  to  determine  on  this  trial  is,  were  the  defendants,  or  either 
of  them,  of  the  number? 

8.  The  government  relies  upon  the  testimony  of  the  locomotive  engineer 
and  the  three  postal  clerks,  whose  testimony  tends  to  identify  Jim  Hughes 
as  being  one  of  the  robbers.  With  the  particulars  of  the  testimony  of 
each  of  these  four  witnesses  you  must  now  be  familiar.  It  was  clearly 
stated  by  the  witnesses  themselves,  and  it  has  been  rehearsed  by  each 
of  the- six  counsel  who  have  argued  the  case,  with  a  degree  of  candor  and 
accuracy  seldom  attained  in  forensic  discussion.  If  your  impression  and 
recollection  of  this  proof  does  not  in  every  particular  agree  with  any  one 
of  the  statements  of  it  made  by  the  different  attorneys,  I  do  not  doubt  that 
their  statements  and  argument  on  it  has  called  out  most  vividly  in  all  the 
details  your  own  impressions  of  this  proof,  and  I  will  not  run  the  hazard  of 
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stating  it  differently  from  your  recollection  of  it,  by  attempting  myself  to 
rehearse  it.  To  identify  these  defendants  the  government  also  relies  upon 
the  testimony  of  Comdius  Taylor,  who  says  that  on  Friday  before  the 
robbery  he  saw  Ben  Hughes,  (who  had  been  absent  from  the  state  for 
several  years,  and  who  claims  to  have  returned  not  until  Monday  after 
the  robbery,)  giving  the  time  of  day  and  place  and  circumstances  of  his 
seeing  him;  and  that  on  the  morning  of  the  robbery  (Sunday,  January 
23,  1887,)  he  saw  Jim  Hughes  and  Ben  Hughes  (these  two  defendants) 
and  two  other  men  unknown  to  witness  conferring  together  in  a  secluded 
place  on  the  creek  back  of  old  man  Hughes'  (father  of  defendants)  field, 
and  that  there  was  near  them  four  horses,  fastened  in  some  way,  whose 
color  and  appearance  he  describes;  and  that  about  a  week  after  the  rob- 
bery, in  passing  near  old  man  Hughes'  house,  about  10  or  11  o'clock  at 
night,  witness  saw  some  men  on  the  porch,  and  on  or  by  the  fence  near  the 
porch,  talking  and  laughing,  and  he  overheard  one,  whose  voice  he  recog- 
nized as  Ben  Hughes'  voice,  say:  "You  ought  to  have  seen  how  quick 
he  dropped  the  coal  shovel  when  I  jabbed  the  pistol  in  his  face."  The 
government  has  also  offered  the  testimony  of  Bart  Houx,  who  says  that 
at  a  late  hour  (11  or  12  o'clock)  of  the  night  of  the  robbery  (the  time  of 
the  robbery  being  between  2  and  8  o'clock  Sunday  morning)  he  saw  Jim 
Hughes  and  Harvy  Carter  pass  the  door  of  a  livery  stable  in  the  town  of 
Gordon.  And  the  testimony  of  Dave  Brooks,  who  says  that  on  Sunday 
morning  (the  day  of  the  robbery)  he  saw  four  men,  each  leading  a  horse, 
start  from  Jim  Hughes'  house  going  west  towards  the  creek  back  of  old 
man  Hughes'  field;  giving  the  color  of  the  horses.  And  the  testimony  of 
one  Wolford,  who  says  that  he  and  Ben  Hughes  had  beenliving  together, 
or  near  each  other,  in  the  Indian  Territory  for  some  time  previous  to  Jan- 
uary, 1887,  and  that  about  the  10th  or  13th  of  January  Ben  Hughes 
told  witness  that  he  (Ben)  was  busted,  and  that  he  was  going  down  to 
Texas  and  make  a  raise  by  robbing  trains,  or  any  way  he  could,  and 
proposed  to  witness  that  witness  should  go  with  him,  which  witness  de- 
clined; and  that  a  few  weeks  after  that — not  less  than  two  or  three  weeks, 
and  not  longer  than  four  or  five  weeks — witness  again  saw  Ben  Hughes, 
near  McAlister  in  the  Indian  Territory,  when  Ben  told  him  that  he  and 
several  others  had  robbed  a  train  at  the  trestle  bridge  near  Gordon,  and 
bad  made  a  good  haul.  And  upon  the  testimony  of  Jim  Dyer,  who  says 
that  several  months  after  the  robbery  Ben  Hughes  told  witness  that  if  he 
(witness)  would  go  with  him,  (Ben,)  witness  could  make  plenty  of  money, 
and  not  have  to  work  very  hard  for  it.  The  defendants  rely,  first,  on 
the  insuflficiency,  as  they  claim,  of  the  proof  to  show  that  they  or  either 
of  them  were  participants  in  the  commission  of  the  offense.  And  in  con- 
nection with  this  they  rely  upon  the  want  of  credibility  of  the  witnesses 
Wolford,  Taylor,  and  Houx,  all  of  whom  they  have  attacked,  and  if 
there  is  such  insufficiency  the  defendants  can  well  rely  upon  it,  for  the 
benignity  of  our  laws  is  such  that  accused  persons  are  conclusively  pre- 
sumed to  be  innocent  until  their  guilt  is  established  by  sufficient  proof. 
The  defendants  also  rely  upon  their  proof  of  aiHn — ^that  at  the  time  of  the 
commission  of  the  offense  they  were  at  another  place,  too  remote  to  permit 
v.34F.no.9— 47 
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of  their  taking  part  in  the  robbery.  The  defendant  Jim  Hughes  and  his 
wife,  and  Mrs.  Caps,  his  wife's  sister,  all  testify  that  he  was  at  his  own 
house,  five  or  six  miles  from  the  scene  of  the  robbery,  all  of  the  night  iu 
which  the  robbery  was  committed.  The  testimony  of  the  wife  is  con- 
tradicted by  the  testimony  of  Bart  Houx,  who  says  that  on  Monday 
morning  next  after  the  robbery,  and  again  on  Tuesday  morning,  he  called 
at  Jim  Hughes'  house,  and  asked  Mrs.  Hughes  (his  wife)  if  Jim  was 
at  home,  and  on  both  occasions  was  told  "that  he  was  not;  that  he 
had  left  home  Saturday,  to  go  up  on  Ironi  to  brand  some  horses,  and 
had  not  returned  yet."  And  all  ihree  are  contradicted  by  the  same  wit- 
ness, who  says  that  he  saw  Jim  Hughes,  with  Harvy  Carter,  pass  the 
livery  stable  in  Gordon  at  11  or  12  o'clock  the  night  of  the  robbery. 
The  defendant  Ben  Hughes  testifies  that  about  the  13th  of  January  he 
left  his  home  in  the  Indian  Territory,  riding  a  certain  horse  and  leading 
or  driving  another  with  a  pack.  He  gives  the  different  stages  of  his 
progress,  making  him  arrive  at  his  father's  house  about  noon  on  Monday 
next  after  the  robbery.  He  produces  a  witness,  Fitzgerald,  whose  testi- 
mony tends  to  show  that  he  saw  Ben  on  Saturday  afternoon,  near  Boon- 
ville,  in  Wise  county,  40  or  50  miles  or  more  from  Gordon,  traveling  as 
Ben  in  his  testimony  says  he  was  traveling.  He  also  offers  two  other 
witnesses  whose  testimony  tends  to  show  that  they  saw  Ben  on  Sunday 
and  Monday  traveling  as  described.  There  is  some  uncertainty  as  to  the 
days,  and  some  uncertainty  as  to  these  witnesses  identifying  Ben,  as 
they  were  all  strangers  to  him;  but  you  will  recollect  the  particulars  of 
their  testimony.  This  proof,  as  you  will  understand,  is  contradicted  by 
the  testimony  of  Taylor,  who  says  he  saw  Ben  at  his  father's  house  the 
Friday  before  the  robbery,  and  again  saw  him  the  morning  of  the  robbery 
back  of  his  father's  field.  Ben  also  offers  proof  tending  to  show  that  he  re- 
mained in  Texas  continuously  from  the  time  of  his  arrival  at  his  father's 
house  until  his  arrest,  the  particulars  of  which  proof  you  will  recollect 
without  my  detailing  it.  And  now,  in  conclusion,  I  repeat:  If  upon 
the  whole  proof  which  I  have  permitted  to  go  to  you  on  this  trial,  as  you 
received  it  and  recollect  it,  you  are  satisfied  beyond  a  reasonable  doubt  that 
the  defendants,  or  either  of  them,  were  participants  in  said  robbery,  as  to 
that  defendant,  one  or  both,  so  found  by  you  to  have  taken  part  in  said 
robbery,  you  should  render  a  verdict  of  guilty.  If  the  proof  fails  to  so 
satisfy  your  minds  as  to  the  guilt  of  either,  he  is  entitled  to  a  verdict  of 
not  guilty. 

Verdict  as  to  both:  "Not  guilty." 
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Falk  V.  Howell  d  oZ. 

(Oircuit  Court,  S.  D.  Nem  York.    March  81, 1888) 

Ck)PTRiOHT— Infringembnt— Bill  to  Enjoik— Ambiguttt. 

A  bill  to  enjoin  the  infringement  of  an  alleged  copyright,  allegmg  dis- 
Jnnctively,  in  the  language  of  Rev  St.  U.  S.  §  4d56,  (which  prescribes  the  pre- 
requisites to  the  obtaining  of  a  copyright,)  that  orator  ''before  publication  de- 
livered at  the  office  of  the  librarian  of  congress,  or  mailed  to  said  librarian, 
a  copy  of  the  title  of  said  photograph,*  ia  ambiguous,  and  tenders  no  issue. 

In  Equity.    On  bill  for  injunction. 

L  K  Falk,  for  complainant. 

Amouocy  Pitch  <fc   Woodford^  for  defendant. 

Lacombe,  J.  This  is  an  application  for  a  preliminary  injunction  to  re- 
strain the  infringement  of  an  alleged  copyright  of  a  photograph.  The 
statute  (Rev.  St.  U.  S.  §  4966)  provides  that  "no  person  shall  be  en- 
titled to  a  copyright  unless  he  shall,  before  publication,  deliver  at  the 
office  of  the  librarian  of  congress,  or  deposit  in  the.  mail,  addressed  to 
the  librarian  of  congress,  *  *  *  g  *  *  *  copy  of  the  title 
of  the    *    *    *    article    *     *    ♦    for  which  he  desires  a  copyright, 

*  *  *  nor  unless  he  shall  also,  within  ten  days  from  the  publication 
thereof,  deliver  at  the  office  of  the  librarian  of  congress,  or  deposit  in 
the  mail,^  addressed  to  the  librarian  of  congress,     *    *    *    two  copies 

*  *  *  of  such  article."  The  complainant  in  this  case  does  not  show 
that  he  delivered  a  copy  of  the  title  at  the  office  of  the  librarian,  nor 
that  he  deposited  the  same  in  the  mail,  addressed  to  such  officer;  nei- 
ther does  he  show  that  he  delivered  the  two  copies  required  by  the 
statute,  at  such  office,  nor  that  he  deposited  the  same  in  the  mail, 
addressed  as  therein  required.  The  averments  in  the  bill  referring 
to  these  statutory  requirements  are  as  follows: 

"Before  the  publication  ♦  ♦  ♦  your  orator  ♦  ♦  ♦  delivered  at  the 
office  of  the  librarian  of  cdngress,  or  deposited  in  the  mail,  addressed  to  the 
librarian  of  congress,  at  Washington,  D.  G.»  a  printed  copy  of  the  title  of 
said  photograph,  *  «  «  and  *  *  *  also  within  ten  days  from  the 
publication  thereof  *  *  *  delivered  at  the  office  of  the  librarian  of  con- 
gress, or  deposited  in  the  mail,  addressed  to  the  librarian  of  congress,  at 
Washington,  D.  C,  two  copies,"  etc. 

This  is  alternative  pleading.  It  is  ambiguous  and  tenders  no  issue, 
and  is  not  a  sufficient  averment  of  compliance  with  the  statutory  requi- 
sites.    The  motion  is  denied,  with  leave  to  renew  upon  other  papers. 
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Van  Camp  v.  Mabyland  Pavement  Co. 

r  {(Hrcuii  Court,  D.  Maryland.    April  2, 1888.) 

Patents  fob  Inventions— Extent  op  Claim— Asphalt  Pavement. 

In  an  action  for  infringement  of  letters  patent  Xo.  174.648,  issued  March  14, 
1876,  to  Aaron  Van  Camp,  for  improvement  in  concrete  pavements,  it  appeared 
that  the  invention  consisted  in  the  use  of  crushed  and  pulverized  rock,  60  per 
cent,  thereof  finely  crushed,  and 40  per  cent,  crushed  more  coarsely,  heated  and 
saturated  Tvith  dead  oil,  cilide  petroleum,  or  the  residuum  of  petroleum  mixed 
with  natural  asphaltum  previously  dissolved  to  a  pitch  by  crude  petroleum,  the 
object  sought  being  to  obtain  the  proper  proportions  necessary  to  form  a  hard 
and  durable  concrete;  that  there  were  numerous  older  patents  usinjT  the  same 
ingredients  in  various  proportions  for  the  attainment  oi  the  same  end;  that  de- 
fendant did  not  use  the  materials  in  the  specified  proportions,  and  altogether 
omitted  the  previous  saturation  of  the  crushed  rock  with  oil.  HM,  that,  in 
view  of  the  previous  state  of  the  art,  the  invention  could  not  be  considered  as 
a  new  composition  of  matter,  but  as  a  mere  process,  in  which  the  specified 
proportions  of  the  materials,  and  the  saturation  with  oil.  were  essential  fea- 
tures, and  that  defendant,  not  having  used  them  in  his  process,  had  not  in- 
fringed the  patent. 

In  Equity.     On  bill  to  restrain  infringement  of  letters  patent. 

Aaron  Van  Camp  brought  a  bill  against  the  Maryland  Pavement  Com- 
pany to  restrain  the  allied  infringement  of  letters  patent  No.  174,64S. 

John  G.  Bennett  and  Arthur  Stamp,  for  plaint  T. 

Brown  &  Brune^  Upham  &  Proctor^  and  Strawbridge  &  Taylor  ^  for  de- 
fendant. 

Morris,  J.  The  complainant  seeks  relief  for  the  allied  infringement 
by  defendant  company  of  patent  No.  174,648,  grante.d  to  complainant 
March  14,  1876,  as  the  inventor  of  an  improvement  in  concrete  pave- 
ments, the  specifications  and  claim  of  which  are  as  follows: 

**To  all  whom  it  may  concern:  Be  it  known  that  I,  Aaron  Van  Camp,  of 
Washington  city,  in  the  county  of  Washington  and  District  of  Columbia,  have 
invented  certain  new  and  useful  improvements  in  concrete  pavements  for 
streets  and  sidewalks ;  and  X  do  hereby  declare  that  the  following  is  a  full,  clear, 
and  exact  description  thereof,  which  will  enable  others  skili^  in  the  art  to 
which  it  appertains  to  make  and  use  the  same.  I  take  crushed  and  pulverized 
rock,  sixty  per  centum  of  the  finer  pulverized  portion,  and  forty  per  cent,  of 
the  coarser.  The  crushing  and  pulverizing  process  should  be  continued  un- 
til the  even  or  naturally  smooth  surface  of  the  stone  is  entirely  destroyed. 
The  object  of  crushing  and  pulverizing  the  rock  is  to  obtain  sharp  angles  and 
rough  surfaces.  I  use  the  blue  limestone;  but  it  is  evident  that  any  hard 
rock,  boulder,  or  gravel,  wlien  crushed  and  pulverized,  will  answer  my  pur- 
pose. The  rock  thus  crushed  and  pulverized  I  subject  to  heat,  so  as  to  expel 
the  moisture.  I  th^n  add  dead  oil,  crude  petroleum,  or  the  residuum  of  pe- 
troleum, until  the  rock  becomes  perfectly  saturated.  While  thus  heated,  I 
add  about  twenty  per  cent,  of  natural  asphaltum, — Cuban,  Trinidad,  or  Cali- 
fornia,— that  has  been  previously  dissolved  by  crude  petroleum,  or  the  resid- 
uum of  petroleum,  until  it  has  assumed  the  consistency  of  bitumen  or  pitch. 
I  have  found  by  experience  that  by  saturating  the  crushed  pulverized  rock, 
as  above  stated,  it  will  absorb  more  asphaltum,  and  produce  a  more  perfect 
concretion  and  cementation.  What  I  desire  to  claim  and  secure  by  letters 
patent  is:  In  a  concrete  pavement,  the  use  of  crushed  and  pulverized  rock. 
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when  the  same  is  heated  and  saturated  with  dead  oil,  crude  petrolenin;  br  the 
residuum  of  petroleum,  and  mixed  with  natural  asphaltum,—- Cuban,  Trini- 
dad, or  California, — previously  dissolved  to  a  pitch  by  crude  petroleum,  or  the 
residuum  of  petroleum,  substantially  as  described,  and  for  the  purposes  set 
forth/*  '   • 

The  defendant  denies  the  alleged  infriDgement,  and  that  is  the  ques- 
tion which  will  be  first  disposed  of.  The  use  of  crushed  limestone  or 
other  similar  crushed  material,  combined  with  an  asphaltic  cement,  to 
form  a  concrete  paving  material  was  not  in  itself  new  at  the  date  of  Van 
Camp's  allied  invention.  Nor  was  the  heating  of  the  materials,  either 
separately  or  together,  for  the  purpose  of  causing  them  to  form  a  more 
perfect  union,  at  all  new  in  practice.  Many  of  the  patents  for  improved 
concrete  pavements  put  in  evidence  by  the  defendant  were  granted  prior 
to  Van  Camp's  application,  and  they  describe  paving  concretes  made  of 
petroleum  and  products  of  petroleum  mixed  with  asphalt  and  combined 
with  crushed  rock  in  various  proportions,  and  when  in  a  heated  state.  The 
object  sought  for  by  all  the  experimenters  in  this  field  was  a  perfect 
union  of  proper  proportions  of  the  stone  with  the  cementation  or  bidd- 
ing ingredients,  so  as  to  form  a  hard  and  durable  concrete;  and  each 
patentee  claimed  to  have  accomplished  an  improvement  in  this  respect, 
either  by  some  variation  in  the  proportion  of  the  ingredients,  or  the 
introduction  of  some  new  ingredient,  or  by  some  improved  method  of 
preparing  them,  or  some  improved  process  in  the  art  of  combining  them. 
Among  other  patents  describing  the  use  of  crushed  stone  or  similar 
material  with  asphaltic  cements  are  the  patents  granted  to  Foye,  No. 
109,607,  November  29,  1870;  to  De  Smet,  No.  103,582,  May  31, 1870; 
to  Matthews,  No.  114,172,  April  25,1871;  to  Hawes,  No.  119,607, 
October  3,1871;  to  Vandermark,  No.  117,946,  August  8,  1871,  reis- 
sued 4,591,  October  10,  1871;  and  the  British  patent  to  Newton,  No. 
926,  October  6,1871;  and  the  British  patent  to  Skinner,  No.  1,795, 
January  2, 1872.  These  patents,  together  with  the  testimony  showing 
the  process  of  making  asphaltic  paving  blocks  at  Stony  Point  on  the 
Hudson,  in  1872,  and  at  Sing  Sing  in  1873,  prove  conclusively  that  at 
the  date  of  complainant's  alleged  invention  there  was  nothing  new  in  the 
use  of  crushed  stone  and  asphalt,  variously  softened  or  tempered,  nor  ir^ 
heating  these  materials  to  aid  in  effecting  their  combination.  The  claim 
of  Van  Camp,  therefore,  to  stand  at  aU,  must  be  strictly  confined  to 
the  proportions  of  the  materials  specified  by  him,  and  to  his  precise  pro^ 
cess  for  combining  them.  Looking  to  the  state  of  the  art  as  disclosed 
by  these  patents,  and  the  evidence  above  adverted  to,  there  was  nothing 
else  that  he  could  lawfully  claim  as  a  new  discovery.  This  he  seems  to 
have  been  at^rare  of,  for,  as  all  crushed  rock  consists  of  some  pulverized 
portions  and  some  coarser  parts,  he  first  specifically  directs  that  there 
shall  be  used  for  his  composition  '^sixty  per  centum  of  the  finer  pulver- 
ized portion,  and  forty  per  cent,  of  the  coarser."  The  next  step  in  his 
process  is  the  treatment  of  this  crushed  and  pulverized  material  to 
prepare  it  for  combination  with  the  asphaltum,  the  importance  of  whiieh 
step  he  states  his  experience  has.  demonstrated.     That  next  step,  aftei 
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first  heating  the  crushed  and  pulverized  rock,  is  to  perfectly  saturate  it 
with  dead  oil,  crude  petroleuna,  pr  the  residuum  of  petroleum.  When 
this  has  been  done,  then  the  material  thus  prepared  is  to  be  mixed  witli 
asphaltum  which  has  been  dissolved  to  the  consistency  of  pitch.  He 
claims  to  have  discovered  that  the  previous  saturation  with  oil  of  the 
crushed  and  pulverized  stone  enables  it  to  absorb  more  asphaltum,  and 
for  that  reason  makes  a  more  perfect  combination.  By  no  allowable 
construction  of  this  patent  can  the  previous  saturation  of  the  stone  be 
considered  as  unessential,  nor  can  the  proportions  thus  definitely  stated 
of  the  finer  and  crushed  stone  be  considered  as  immaterial;  for,  if  these 
are  to  be  disregarded,  all  that  could  possibly  sustain  the  novelty  of  the 
patent  would  be  disclaimed.  In  neither  of  these  particulars  does  the 
defendant  in  its  manufacture  use  the  process  described  in  the  patent.  It 
does  not  use  the  specified  proportions  of  the  stone,  but  uses  60  per  cent, 
of  the  coarser  and  40  per  cent,  of  the  finer  or  pulverized  limestone,  thus 
reversing  the  proportions  of  the  patent;  and  it  omits  entirely  the  pre- 
vious saturation  of  the  stone  as  hurtful  and  injurious  to  the  special  char- 
acter of  concrete  it  requires  for  molding  under  pressure  into  blocks, 
and  for  the  same  reason  it  does  not  use  20  per  cent,  of  the  softened 
asphaltum,  but  only  12  per  cent.  The  complainant  contends  that  he  is 
not  confined  to  the  proportions  indicated  in  his  specifications,  but  that 
any  substantial  use  of  the  same  materials  in  the  same  way  is  an  infringe- 
ment; and  contends  that  although  the  defendant  may  not  previously 
saturate  the  stone  before  mixing  with  the  asphaltum,  that  it  subsequently 
does  so,  because  when  the  heated  dry  particles  of  stone  come  in  contact 
with  the  asphaltum,  and  the  mass  is  then  subjected  to  great  pressure, 
the  oil  in  the  asphaltum  permeates  into  the  stone.  But  it  seems  to  me 
plain  that,  even  if  it  were  allowable  to  disregard  the  specified  propor- 
tions of  material  in  a  patent  which  must  be  so  narrowly  construed,  it 
certainly  cannot  be  allowable  to  disregard  the  previous  saturation  of  the 
stone  with  oil,  which  the  patentee  emphasizes  in  his  specification,  and 
makes  a  part  of  the  claim  allowed  by  the  patent-office,  and  Which  step  in 
the  process  the  defendant  does  not  use.  If  the  previous  saturation  of 
the  stone  is  not  essential  to  the  result,  but  a  subsequent  and  incidental 
permeation  with  oil  is  sufficient,  which,  it  would  seem,  must  always  be- 
fore have  taken  place,  then  the  complainant  claimed  as  essential  a  step 
which  is  unnecessary,  and  this  would  be  fatal  to  his  patent.  The  per- 
meation of  oil  into  the  stone  must  always  have  happened  whenever 
heated  crushed  stone  and  asphaltum  tempered  with  oil  were  combined, 
as  was  the  case  in  nearly  all  the  patents  above  mentioned*  The  per- 
meation may  take  place  in  defendant's  process  to  a  somewhat  greater 
extent,  because,  after  the  mixing  is  complete,  the  comptfratively  dry 
and  granular  product  is  put  into  a  mold  and  subjected  to  a  pressure  of 
90  tons,  so  as  to  form  a  paving  block;  but  I  cannot  see  how  this  inci- 
dental permeation  under  the  pressure  resulting  from  improved  molding 
machinery  can  be  the  equivalent  of  the  previous  saturation,  which  com- 
plainant describes  and  claims  to  be  necessary  before  the  stone  is  brought 
into  contact  with  the  binding  cement.     The  witnesses  who  explain,  de* 
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fendant's  process  of  manufacture  state  that  the  object  is  to  use  as  littie 
oil  and  as  little  asphalt  as  possible,  so  that  the  paving  block  when 
molded  may  contain  the  greatest  possible  per  centum  of  stone,  and  the 
least  possible  per  centum  of  bituminous  cementing  material,  relying  very 
much  upon  the  pressure  in  the  mould  to  make  the  small  amount  of  bind- 
ing cement  effective.  These  witnesses  also  testify  that  their  experience 
leads  them  to  believe  that  the  previous  saturation  with  oil  described  in  the 
patent,  and  the  use  of  the  amount  of  asphaltum  there  specified,  results  in 
a  material  too  soft  and  sticky  to  be  used  in  defendant's  machinery.  I 
am  clearly  of  opinion  that  the  defendant  does  not  infringe  the  process 
claimed  in  the  complainant's  patent. 

Complainant's  counsel,  however,  urges  that  the  patent  should  be  con- 
strued as  claiming  the  invention,  not  only  of  a  process,  but  also  as  claim- 
ing a  new  combination  of  matter;  that  is  to  say,  a  new  paving  concrete 
not  before  discovered.  It  is  difficult  to  see  how  this  contention  can  be 
supported,  either  as  a  construction  of  the  language  of  the  patent,  or,  if 
it  could  be  shown  to  be  claimed  in  the  patent,  how  it  could  be  maintained 
that  the  process  there  described  results  in  a  new  product.  The.  patent 
does  not  anywhere  use  words  which  can  be  construed  to  mean  that  the 
patentee  has  discovered  a  newsubstance  for  use  in  pavements,  or  that  he  has 
discovered  anew  paving  material.  The  patentee  simply  and  by  apt  and 
appropriate  words  claims  that  he  has  invented  an  improvement  in  concrete 
pavements.  As  before  shown,  concrete  pavements  made  of  the  same 
materials  variously  compounded  were  old  and  in  common  use.  The  re- 
sult of  his  combination  was  a  material  not  different  in  anywise  from 
former  combinations,  except  that  it  contained  a  little  more  or  less  of 
some  of  the  saYne  ingredients  mechanically  combined,  and  differing  from 
others  only  as  the  proportions  of  the  ingredients  differed.  When  such 
a  mechanically  combined  material'  is  old  and  in  common  use,  and  has 
already  been  the  subject  of  numerous  patented  improvements  both  as  to 
the  proportions  of  ingredients,  the  processes  of  manufacturing,  and  meth- 
ods of  laying  the  pavement  made  of  it,  to  say  that  a  person  who  has 
merely  altered  the  proportions  of  the  ingredients  or  the  process  of  com- 
bining them  has  discovered  a  new  composition  of  matter  in  the  sense  of 
the  patent  law,  is  to  trifle  with  language.  To  be  a  new  combination  of 
matter  the  product  must  have  some  distinctly  new  property,  or  be  ap- 
plicable to  some  new  use.  Of  this  there  is  no-  testimony  whatever,  and 
it  is  not  alleged  or  claimed  or  suggested,  either  in  the  bill  of  complaint 
or  the  patent.  With  respect  to  the  qualities  or  merits  of  the  concrete 
made  according  to  complainant's  process  there  has  been  no  practical  test. 
The  complainant  never  obtained  any  opportunity  of  putting  his  concrete 
into  actual  use  as  a  pavement.  He  only  made  a  few  experimental  blocks, 
and  produces  as  an  exhibit  one  of  them  made  by  him  in  1876.  To  all  out- 
ward appearances  the  material  of  this  block  is  not  distinguishable  from 
the  paving  block. made  at  Stony  Point  on  the  Hudson  in  1872,  a  speci- 
men of  which  was  also  exhibited  by  the  complainants.  It  was  endeav- 
ored to  show  by  chemical  analysis  that  the  Stony  Point  material  con- 
tained less  mineral  substance  than  the  Van  Camp  block,  and  more  bitu- 
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minous  matter,  and  therefore  could  not  have  contained  the  same  ingre- 
dients. The  chemical  experts  differed  from  each  other  in  the  results  ob- 
tained, and  nothing  convincing  to  support  complainant's  contention  was 
established  by  the  analytical  tests.  That  the  manufacture  of  asphalt 
blocks  at  Stony  Point  was  abandoned, — presumably  because  the  blocks 
were  not  a  commercial  success, — proves  nothing,  because  the  Van  Camp 
material  has  never  been  put  into  use,  never  subjected  to  any  test  to  prove 
whether  or  not  it  does  possess  any  new  or  useful  quality  or  use  which 
similar  compositions  had  not  before  possessed.  The  testimony  tends  to 
show  that  whatever  reputation  the  defendant's  manufactured  blocks  have 
obtained  has  resulted  rather  from  the  improved  machinery  and  powerful 
presses  used  by  defendant,  and  the  skill  in  manipulating  the  material 
specially  adapted  to  being  moulded  in  defendant's  machinery  rather  than 
from  any  combination  of  materials  dififering  from  that  used  in  1872. 

While  a  patent  is  to  be  liberally  construed,  so  as  to  sustain  it  as  a 
grant  of  the  invention  actually  made  and  actually  claimed,  it  can  never 
by  judicial  construction  be  made  to  cover  an  invention  nowhere  claimed 
in  it,  and  which  the  public  has  had  no  fair  notice  that  the  patentee  in- 
tended to  claim.  MerriU  v.  Yeomam,  94  U.  S.  673.  If  it  were  neces- 
sary to  say  more  it  might  well  be  suggested  that  even  in  a  good  claim  for 
a  new  composition  of  matter,  which  is  not  described  otherwise  than  by 
the  process  of  making  it,  nothing  can  be  an  infringement  which  is  not 
made  by  the  process  described.  Gochranev.  Badis^  A.  &8.  F.,  Ill  U. 
S.  310,  4  Sup.  Ct.  Rep.  455. 

The  defense  of  non-infringement  and  the  rejection  of  the  claim  for  a 
new  composition  of  matter  make  it  unnex^essary  to  consider  other  defenses 
Qet  up  in  the  answer,  and  urged  at  tl  e  argument.  A  decree  dismissing 
the  biU  will  be  signed. 


Celluloid  Makuf'g  Co.  9.  Amebican  Zylontcb  Co. 

(OiTGuit  Court,  8.  D.  New  York,    April  9. 1888  ) 

Patents  fob  Inventions— Infrinobmbnt— Actions  fob  Damaobs— Pleading. 
Rev.  St.  U.  8.  §  4919,  providing  that  damages  for  the  infringemeat  of  a  pat- 
ent may  be  recovered  by  .action  on  the  case,  and  Rev.  St.  U.  S.  g  914,  provid- 
ing that  the  forms  of  pleading  in  the  federal  courts  shall  be  the  same  as  those 
employed  in  the  same  action  m  the  state  courts,  are  construed  together,  and 
the  pleadings  in  an  action  for  damages  for  infringement  of  a  patent  should 
'  be  in  the  state  form,  except  as  modified  by  Rev.  St.  U.  S.  g  4920,  providing 
that  in  such  action  defendant  may  plead  the  general  issue,  and,  having  given 
notice,  may  prove  certain  special  matters. 

At  Law.     Motion  to  strike  out  certain  pleas. 
BetJts^  Atterburyy  Hyde  &  BettSy  for  complaitiant* 
/Starr  <fc  Rugglee,  for  defendant. 

:  Lacombe,  J.     This  is  a  motion  to  strike  out  pleas  filed,  by  the  defend- 
ant, or  to  treat  them  as  an  answer.     The  action  is  for  the  recovery  of 
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damages  for  the  infringement  of  a  patent.  The  summons  and  complaint 
are  in  the  forms  approved  in  state  practice.  The  defendant  contends 
that  because  section  4919  of  the  Revised  Statutes  prescribes  that  such 
damages  "may  be  recovered  by  action  on  the  case,"  the  only  method  of 
securing  such  relief  is  by  the  archaic  form  and  procedure  of  the  common- 
law  action  of  case,  modified  only  by  the  rules  of  this  circuit  in  force  be- 
fore the  passage  of  the  act  of  1872,  now  preserved  in  section  914  of  the 
same  Revision.  He  is  unquestionably  correct  in  the  proposition  that  sec- 
tions 914  and  4919  are  to  be  construed  together,  but  to  such  construe^ 
tion  it  is  by  no  means  necessary  to  exclude  actions  brought  under  section 
4919  from  the  operation  of  section  914.  An  action  on  the  case  is  un- 
doubtedly the  mode  in  which  such  damages  can  be  recovered,  but  the 
forms  of  pleading  and  procedure  in  such  action  in  the  federal  courts 
should  be  the  same  as  those  employed  in  the  same  action  in  the  state 
courts.  The  substance  of  an  action  on  the  case  was  not  abolished  by 
the  reformed  procedure,  though  it«  pleadings  and  practice  were  recon- 
structed in  conformity  with  the  new  system.  By  the  operation  of  sec- 
tion 914  an  action  on  the  case  in  the  federal  courts  is  assimilated  to  the 
state  model,  except  so  far  as  it  is  modified  by  express  enactment  of  con- 
gress, as  by  section  4920.     Motion  granted. 


Hat  Sweat  Manuf'g  Co.  v.  Porter  et  at. 

(Oireuit  Court,  2>.  New  Jerwy.    ArHl  16, 1888.) 

Patents  fob  ImrEKTioira— I^icevsbs— Bbbach  of  Contract— Injunction. 

A  bill  in  equity  alleged  that  complainant  licensed  defendants  to  use  the 
former's  patents  on  certain  terms,  among  which  were  payment  of  royalties, 
the  rendering  of  monthly  accounts,  Btc. ;  that  defendants  soon  refused  to  ful- 
fill any  part  of  the  agreement,  but  continued  to  use  the  patents;  that  they  had 
conspired  with  other  licensees  to  destroy  complainant  s  license  system,  and 
irreparable  iniury  would  result.  Defendants  answered  that  the  agreement 
was  obtained  by  fraud  on  the  part  of  complainant,  and  was  thereK)re  void. 
Held,  that  complainant  has  no  adequate  remedy  at  law,  and  an  injunction 
will  issue  against  defendants,  unless  they  will  give  satisfactory  bonds  pend- 
ing litigation. 

In  Equity.     Motion  for  preliminary  injunction. 

John  R.  Bennett,  Roacoe  Qmklingj  and  A.  Q.  Keasbey,  for  complainant. 

Edmund  Wetmore^  for  defendants. 

Waives,  J.  The  question  presented  for  consideration  is,  does  the  bill 
exhibit  a  case  for  equity  cognizance?  The  defendants  insist  that  the 
complainant  has  an  adequate  remedy  at  law.  The  bill  sets  forth  these 
facts:  The  complainant  is  a  Pennsylvania  corporation,  having  its  general 
place  of  business  in  .Philadelphia.  The  defendants  are  citizens  of  New 
Jersey.  On  the  7th  of  March,  1884,  the  complainant,  being  the  owner 
of  severaJ  patonts,  all  of  which  relate  to  sweat-bands  for  hats  or  caps,  the 
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manufacture  thereof,  and  the  machinery  used  in  making  them,  licensed 
the  defendants  to  use  the  patents,  on  certain  terms  and  conditions,  among 
which  were  the  payment  of  royalties,  the  rendering  of  monthly  accounts, 
with  remittances  of  cafih,  and  a  stipulation  that  the  agents  of  the  com- 
plainant should  be  allowed  at  all  reasonable  times  to  inspect  their  books 
for  the  purpose  of  verifying  their  accounts,  and  to  have  free  access  to  the 
premises  where  the  patented  machines  were  operated  or  stored,  to  verify 
their  number  and  examine  their  condition.  The  defendants  also  cove- 
nanted not  to  dispute  the  validity  of  any  of  the  patents.  After  accept- 
ing the  license,  the  defendants  made  many  thousand  dozens  of  hat  bands 
under  the  patents,  paid  the  royalties  as  they  fell  due,  and  performed  all 
frf  their  covenants  up  to  June  1,  1887,  since  which  time  they  have  re- 
fused to  pay  royalties,  render  accounts,  or  fulfill  any  part  of  their  agree- 
ment with  the  complainant,  although  they  have  continued  to  use,  and 
are  still  using,  the  patented  machines.  The  complainant  has  issued  145 
licenses,  which  are  all  in  force  and  complied  with,  except  those  of  the 
defendants  and  four  other  licensees,  against  whom  similar  motions  are 
now  pending.  The  bill  further  charges  that  the  defendants  have  com- 
bined with  certain  other  licensees  of  the  complainant,  and  with  otlier 
parties,  who  are  infringing  these  patents,  and  have  formed  an  association 
for  the  contribution  of  money  to  embarrass  the  complainant  by  expen- 
sive litigation,  and  to  destroy  its  license  system.  The  damages  claimed 
for  these  unlawful  acts  are  estimated  at  $7,500;  and  it  is  also  claimed 
that,  if  the  defendants  are  permitted  to  continue  the  violation  of  their 
agreement,  the  complainant  will  receive  irreparable  injury.  The  bill 
prays  for  a  discovery  and  account,  and  for  a  decree  for  the  payment  of 
the  royalties  and  the  damage  sustained,  and  enjoining  the  defendants  in 
the  mean  time  from  using  any  of  the  inventions  recited  in  the  agreement 
of  license.  The  defendants  do  not  deny  the  rnaterial  allegations  of  the 
bill,  with  the  exception  of  iiie  charge  of  combination  or  conspiracy,  but 
justify  their  conduct  on  the  ground  that  they  were  induced  by  the  false 
and  fraudulent  representations  of  the  complainant's  agent  to  execute  the 
agreement  of  license.  They  also  contend  that  the  object  of  the  bill  is  to 
enforce  the  payment  of  the  royalties,  for  which  the  complainant  has  an 
adequate  remedy  at  law.  It  is  admitted  that  if  this  was  the  sole  object 
of  the  bill  it  could  not  be  sustained;  but  the  complainant  is  seeking  for 
something  more  than  a  mere  naked  account.  A  discovery  is  sought  for 
as  well,  and  an  order  to  compel  the  defendants  to  perform  their  cov- 
enants^ or  to  abstain  from  the  use  of  the  patents,  since  such  use,  under 
all  the  circumstances  of  the  case,  will  cause  irreparable  damage.  The 
defendants  assume  the  right  to  use  the  patented  machines  without  com- 
pensation; a  right  acquired  under  a  contract  which  they  now  repudiate. 
By  their  acts  they  are  endangering  the  license  system  of  the  complain- 
ant, and,  unless  promptly  restrained,  will  give  encouragement  to  other 
licensees  to  imitate  their  example.  Actions  at  law  for  the  royalties  as  they 
faU  due  would  not  afford  complete  relief  to  the  complainant.  A  new  ac- 
tion would  be  necessary  every  month,  not  only  against  the  defendants, 
but  against  other  licensees,  who  are  now  acting  in  like  manner,  by  repa- 
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dialing  their  contracts  with  the  complainant,  and  are  still  using  the  rights 
acquired  under  them.  To  refuse  the  injunction  would  lead  to  a  multi- 
plicity of  suits,  which  may  be  prevented  on  a  final  hearing  of  this  case. 
The  complainant  is  also  entitled  to  a  discovery.  These  are  recognized 
heads  of  equity  jurisdiction.  Injunctions  have  been  granted  in  this  class 
of  cases  on  a  much  narrower  basis  than  is  here  presented.  Woodworth 
V.  Weed,  1  Blatchf.  165;  Wilscm  v.  Sherman^  Id.  636;  Goodyear  v.  Hub- 
ber  Co.,  3  Blatchf.  449;  Eureka  Co.  v.  Bailey  Co.,  11  Wall,  438;  McKay 
V.  Mace,  23  Fed.  Rep.  76;  Mamifaduring  Go.  v.  Owdey,  27  Fed.  Rep.  100; 
McKay  v.  Smithy  29  Fed.  Rep.  295.  The  facts  in  the  present  case  dis- 
tinguish it  from  Root  v.  Railway  Oo,j  105  U.  S.  189,  and  Purifier  Go.  v. 
Wdfe,  28  Fed.  Rep.  814.  An  injunction  should  therefore  be  issued, 
unless  the  defendants,  within  15  days  after  notice  of  the  order  herein 
entered,  shall  give  bond  with  two  or  more  sureties,  to  be  approved  by  a 
commissioner  of  the  court,  conditioned  to  render  monthly  accounts  ac- 
cording to  the  terms  of  their  contract  with  the  complainant,  and  to  file 
such  accounts,  duly  verified,  in  the  office  of  the  clerk  of  this  court,  and 
to  pay  the  amount  of  any  final  decree  which  may  be  rendered  against 
them;  the  penalty  of  the  bond  to  be  in  such  sum  as  may  be  agreed  on 
by  the  parties,  or,  if  they  are  unable. to  agree,  as  may  be  fixed. by  the 
court. 


Shipman  Engine  Co.  et  al.  v.  Rochester  Tool-Works,  Limited,  et  al. 

(OtrtmU  Court,  N,  B.  New  York.    April  16,  1888.) 

Patbktb  for  iNVEimoNBr— Patentability— Prior  State  of  the  Art. 

Letters  patent  No.  804, 365,  granted  to  Albert  H.  Shipman  for  a  *' hydro-car- 
bon furnace,"  cover  a  device  consisting  of  a  boiler  of  any  known  form,  with 
an  oil  reservoir  containing  liquid  fuel,  and  from  which  said  fuel  is  drawn  up; 
two  pipes,  one  for  conducting  the  oil  from  the  reservoir,  and  the  other  the 
steam  from  the  boiler;  a  steam  oil-atomizing  jet,  formed  by  arranging  the 
orifices  of  the  pipes  in  such  relation  to  each  other  that  the  steam  will  suck  up 
the  oil  from  the  reservoir,  and  spray  the  oil  with  which  it  comes  in  contact; 
and  a  steam  regulator,  operating  automatically  by  the  pressure  of  steam  in 
the  boiler,  to  diminish  or  entirely  cut  off  the  supply  of  steam  to  the  atomizing 
jet.  All  previous  devices  lacked  either  the  atomizing  jet  or  the  automatic 
regulator;  the  nearest  approach  being  one  by  Dickerson,  in  which  there  is 
no  atomizer,  and  the  oil  supply  is  obtained  by  gravity  and  not  by  suction. 
It  appears  that  Shipman's  device  has  been  sold  extensively  both  at  home  and 
abroad,  as  the  others  have  not.  Held^  a  patentable  device  as  regards  the  prior 
state  of  the  art 

*   In  Equity.     On  bill  for  an  injunction. 
John  LoweU  and  George  B.  Sdden,  for  plaintiff. 
B.  F.  Thurston  and  Josiah  Sullivan^  for  defendant. 

Wallace,  J.  This  suit  is  brought  t«>  restrain  infringement  of  letters 
patent  No.  304,365,  dated  September  2,  1884,  granted  to  Albert  H, 
Shipman  for  "hydro-carbon  furnace."    The  defense  of  prior  public  use. 
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based  upon  the  experiments  made  with  the  apparatos  of  Marvin  E.  Otis^ 
need  not  be  considered,  as  the  record  discloses  nothing  to  modify  the 
opinion  expressed  at  the  hearing  of  the  cause,  that  this  defense  only  pre- 
sents an  instance  of  an  experimental  use,  which  did  not  and  could  not 
demonstrate  a  practical  realization  of  the  apparatus  ot  the  patent*- 

The  real  question  in  the  case  is  whether  there  was  any  patentable  nov- 
elty in  Shipman's  apparatus  in  view  of  the  prior  state  of  the  art.  He 
makes  no  pretensions  to  being  a  pioneer  in  utilizing  liquid  fuel  as  a  sub- 
stitute for  coal  or  other  bulkier  or  more  expensive  fuels  for  producing 
heat  or  steam.  He  assumes  to  have  invented  certain  improvements  in 
hydro-carbon  furnaces,  which  consist  of  a  combination  of  devices  for  r^- 
ulating  more  efficiently  the  rate  of  combustion  by  the  degree  of  steam- 
pressure  in  the  boiler.  Although  he  contemplated  the  application  of 
his  devices  more  particularly  to  steam-engines  designed  for  driving  light 
machinery,  what  he  devised,  and  what  his  patent  describes,  is  an  im- 
provement in  a  hydro-carbon  burner  for  use  under  a  steam-boiler  of  any 
kind,  effected  by  a  combination  of  parts,  each  of  which  was  old  and  well 
known  when  he  took  up  the  subject,  several  of  which  had  previously 
been  used  in  such  burners  to  perform  in  combination  the  functions  they 
performed  in  his  apparatus,  but  all  of  which  had  never  before  been  com- 
bined together  in  the  same  apparatus.  The  patent  describes  a  steam- 
boiler,  which  may  lie  of  any  known  form;  an  oil  reservoir,  which  is  to 
contain  the  liquid  fuel,  and  from  which  the  liquid  fuel  is  drawn  upward; 
two  pipes,  one  leading  from  the  reservoir  for  conducting  the  oil,  and  the 
other  leading  from  the  boiler  for  conducting  the  steam;  a  steam  oil-atom- 
izing jet,  which  is  an  atomizer  formed  by  arranging  the  orifices  of  the 
pipes  in  such  relation  to  each  other  that  the  steam  will  suck  up  the  oil 
from  the  reservoir,  and  spray  the  oil  with  which  it  comes  in  contact; 
and  a  steam  regulator,  which  operates  automatically  by  the  pressure  of 
steam  in  the  boiler,  to  diminish  or  entirely  cut  off  the  supply  of  steam 
to  the  atomizing  jet.  The  regulator  is  described  in  the  specification  as 
follows: 

**Ii)  order  to  provide  for  the  regulation  of  the  steam-pressure  in  the  boiler, 
I  combine  with  tlie  pipe,  K,  which  supplies  steam  to  the  atomizer,  the  rega- 
lator,  L'.  The  regulator  consists  of  a  flexible  diaphragm,  N',  (Figs.  3  and  4,) 
arranged,  in  connection  with  a  valve,  s",  to  operate  to  reduce  the  supply  of 
steam  to  the  atomizer  when  the  pressure  in  the  boiler  becomes  too  great.  The 
diaphragm,  N^,  forms  one  side  of  a  chamber,  into  which  the  steam  is  admitted 
through  a  pipe,  t'^',  communicating  with  the  boiler  or  steam-dome  through  a 
hollow  boss,  b''^  The  diaphragm  is  provided  at  .its  center  with  a  boss,  u'', 
into  which  the  stem  of  the  valve,  s'',  (Fig.  3,)  is  screwed.  The  head  of  the 
valve  is  fitted  to  a  suitable  valve-seat,  v",  (Fig.  3,)  and  it  operates,  when  the 
diaphragm,  N',  is  pressed  outward,  as  represented  by  the  dotted  lines  in  Fig; 
8,  by  the  steam  in  the  chamber,  to  diminish  or  entirely  cut  off  the  supply  of 
steam  to  the  atomizer.  The  amount  of  pressure  which  will  be  required  to 
accomplish  this  result  may  be  regulated  by  screwing  the  valve,  s",  in  or  out 
of  the  boss,  u.''.  As  shown  in  the  drawings,  this  can  only  be  effected  when 
the  pipe,  K,  is  removed;  the  intention  being  to  adjust  the  regulating  valve  at 
the  factory  before  the  engine  is  sent  out,  and  to  prevent  any  subsequent  alter- 
ation of  it.    The  practical  effect  of  the  regulator  is  that,  if  the  pressure  in  the 
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boiler  rises  above  any  given  point  at  which  the  valve  is  set,  the  supply  of 
steam  to  the  atomizer  is  entirely  cut  off,  and  the  fire  goes  out.  It  will  be  no- 
ticed, also,  that  if  the  water  should  be  entirely  evaporated  from  the  boiler 
there  will  be  no  more  steam  to  supply  the  atomizer,  and  the  fire  in  this  case 
also  will  be  extinguished.  Provision  is  thus  made  for  insuring  entire  safety 
under  any  circumstances  which  may  arise.  I  have  demonstrate,  by  practical 
trials  under  various  circumstances,  that  the  regulator  above  described  is  highly 
efiScient  and  never  fails  to  produce  the  desired  results.  In  starting  an  engine 
provided  with  my  improved  regulator,  I  obtain  a  pressure  of  air  in  the  boiler 
by  means  of  an  air-pump,  or  by  turning  the  engine  backward.  I  am  aware 
tliat  the  supply  of  steam  and  liquid  fuel  to  the  furnace  of  a  steam-boiler  has 
been  heretofore  controlled  by  a  diaphragm  regulator  operating  to  control  valves 
in  the  supply-pipes,  but  such  construction  I  do.  not  claim,  as  in  my  invention 
the  delivery  of  the  liquid  fuel  is  controlled  by  varying  or  cutting  off  the  supply 
of  steam  to  the  atomizing  device  by  a  regulator  operated  by  the  pressure  of 
the  steam  in  the  boiler.  The  construction  of  the  regulator  herein  shown 
forms  no  part  of  the  present  invention,  as  it  is  my  intention  to  file  a  separate 
application  for  letters  patent  on  the  novel  features  thereof." 

The  claims  of  the  patent  are  as  follows: 

'*The  combination  with  a  steam-boiler,  of  an  oil  reservoir^  a  steam  oil* 
atomizing  jet,  an  oil  conduit,  a  steam-supply  pipe,  K,  and  a  steam  regulator 
operating  to  vary  or  cut  off  the  supply  of  steam  from  the  boiler  to  the  atom* 
izer,  substantially  as  and  for  the  purposes  set  forth.  (2)  The  combination, 
with  a  steam-boiler,  of  an  oil  reservoir,  the  steam  oil-atomizing  jet  and  oil 
conduit  located  above  the  oil  reservoir,  and  arranged  to  draw  oil  therefrom, 
and  a  steam-supply  regulator,  through  which  the  steam  passes  on  its  way  from 
the  boiler  to  the  atomizer,  substantially  as<and  for  the  purposes  set  forth." 

The  prior  state  of  the  art  is  illustrated  by  United  States  patents  granted 
to  Van  Norman,  Brown  &  Morrison,  dated  August  1,  1865;  to  Joseph 
K.  Caldwell,  dated  September  12,  1871,  and  March  19,  1872;  toAbner 
Burbank,  dated  November  5,  1878;  to  J.  L.  Kite,  dated  March  8, 1881; 
to  Park  &  Heath,  dated  October  11,  1881;  and  to  E.  N.  Dickerson,  Jr., 
dated  April  18,  1882.  The  patent  to  Van  Norman,  Brown  &  Morrison 
is  cited  by  the  defendant  as  showing  all  the  devices  of  Shipman's  appa- 
ratus in  combination.  The  patent  describes  a  complicated  apparatus  for 
commingling  oil  vaporized  in  a  retort  with  superheated  steam.  The 
apparatus  is  a  hydro-carbon  furnace,  in  which  the  steam  is  carried  from 
a  boiler  through  a  coil  in  the  fire-box,  by  which  it  becomes  superheated, 
and  is  then  delivered  to  a  steam  jacket  or  chamber,  which  adds  heat  to 
a  retort  already  heated  by  the  fire  below  it.  Oil  is  delivered  by  means 
of  another  coil  into  the  retort,  and,  after  being  there  vaporized,  the  gas 
escapes  through  small  holes  in  the  retort,  mingles  with  the  superheated 
steam  escaping  through  small  holes  in  the  steam  jacket,  and  they  are 
bumedi  together.  It  does  not  contain  an  atomizer  in  any  sense.  It  does 
contain  an  automatic  regulator  which  operates  by  pressure  in  the  boiler 
to  shut  off  the  steam  in  the  coil.  The  apparatus  is  so  remote  in  prin- 
ciple, as  well  as  in  detail  of  construction  and  arrangement,  from  Ship- 
man's  apparatus,  that  it  could  never  have  suggested  any  important  fea- 
ture in  his.  The  patent  does  not  contribute  any  light  of  value  upon  the 
case,  and  only  incumbers  the  records  The  patent  to  Park  <fe  Heath  was 
not  deemed  of  sufficient  importance  to  be  commented  upon  in  the  argu- 


Digitized  by 


Google 


760  FEDERAL  BEPOBTEB. 

menl  of  coansel  at  the  hearing,  but  in  the  brief  which  has  since  then  been 
submitted  for  the  defendants  it  is  cited  as  describing  an  apparatus  which 
contains  an  atomizer,  a  steam-generator  and  furnace,  and  an  automatic 
regulating  device,  in  combination  with  these  parts.  The  apparatus  con- 
tains an  injector,  in  which  three  tubes  are  located  concentrically,  one  for 
oil,  one  for  steam,  and  one  for  air,  all  three  of  which  materials  are  to  be 
burned  together.  The  defendants'  expert  says,  ^^The  steam  does  not 
meet  the  oil  in  the  manner  of  the  Shipman  apparatus."  In  other  words, 
there  is  no  atomizer.  The  regulator  is  described  in  the  specification  as 
one  by  which  "the  amount  of  fuel  and  the  combustion  are  steadily  main- 
tained without  regard  to  the  amount  of  pressure  in  the  boiler,"  and  in 
this  respect  differs  radically  in  principle  from  Shipman's  regulator.  The 
patents  to  Caldwell,  Burbank,  and  Kite  do  not  show  any  apparatus  in 
which  an  automatic  regulator  is  employed,  but  the  regulator  in  the  appa- 
ratus of  each  is  a  common  stop-cock,  to  be  manipulated  by  hand.  The 
hydro-carbon  furnace  of  each  of  these  patents  would  contain  the  combina- 
tion of  steam-boiler,  oil  reservoir,  oil  and  steam  pipes,  and  atomizer  ar- 
ranged and  constructed  substantially  as  described  in  Shipman's  patent, 
and  operating  together  to  perform  all  the  functions  of  his  apparatus,  if 
his  did  not  contain  a  regulator.  In  the  first  Caldwell  patent  the  specifi- 
cation states: 

"This  invention  consists  of  an  arrangement  of  two  or  more  pipes  adjusta- 
bly connected  together  in  such  a  manner  that  the  passage  of  steam ,  heated  or 
superheated,  through  one  pipe,  produces  a  vacuum  In  the  other  pipe,  by  means 
of  which  oils  of  any  gravity  are  drawn  out,  driven  into  a  mist  or  spray,  and, 
combining  with  the  steam,  form  into  hydro-carbon  vapor.  ** 

'  The  later  Caldwell  patent  describes  an  oil-pipe  leading  to  an  oil  reser- 
voir located  on  a  lower  plane,  a  steam-pipe  leading  from  a  boiler,  and  an 
arrangement  of  orifices  of  the  two  pipes  at  a  right  angle  to  each  other  so 
as  to  make  an  atomizer,  substantiaUy  such  as  is  described  in  his  earlier 
patent.  The  specification  states  that  he  uses  these  devices  in  connection 
with  the  boiler  which  supply  steam  to  an  engine,  and  that  the  dry  steam 
crossing  the  orifice  of  the  oil-pipe  causes  a  sufiicient  vacuum  in  the  latter 
to  induce  the  hydro-carbon  to  rise,  and  the  moment  it  reaches  the  ori- 
fice it  is  forced  into  spray  by,  and  is  intimately  mixed  with,  the  steam. 
The  devices,  thus  combined,  resemble  the  devices  of  the  Shipman  appa- 
ratus so  closely  that  it  is  unnecessary  to  refer  to  the  other  prior  patents 
which  do  not  contain  an  automatic  regulator.  The  patent  to  E.  N.  Dick- 
erson,  Jr.,  describes  apparatus  which  approximates  much  more  nearly  to 
Shipman's  apparatus  than  anything  shown  in  the  other  prior  patents.  His 
specification  states  that  the  invention  "  relates  to  a  method  of  automatically 
r^ulating  the  combustion  or  heat  produced  by  a  hydro-carbon  burner 
under  boilers  or  other  similar  places  where  pressure  is  generated;  and  it 
consists  in  combining  with  the  naphtha  or  naphtha  and  water  supply- 
pipes  leading  to  such  burner,  a  valve  or  valves  controlled  automatically 
by  the  pressure  produced  by  the  combustion,  and  so  arranged  as  to  au- 
tomatically control  the  supply  of  liquid  fuel  without  completely  cut- 
ting ofi"  the  same."    The  apparatus  described  contains  a  fire-box  under 
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(he  boiler  in  which  a  naphtha  bamer  or  retort  is  located.  In  this  retort, 
water  from  the  steam-boiler  and  naphtha  are  burned  together.  The  va- 
porized oil  is  conducted  through  an  orifice  in  the  retort  by  a  pipe  termi- 
nating under  the  retort,  where  it  escapes,  and  where  combustion  takes 
place.  Two  pipes  enter  the  retort,  one  connecting  with  the  steam-gen- 
erator, and  the  other  with  the  naphtha  reservoir,  from  which  the  naph- 
tha flows  by  gravity  into  the  retort.  The  regulator  is  decribed  as  fol- 
lows: 

"H  represents  a  valve  controlling  the  water  supply,  and  J  a  valve  control- 
ling the  naphtha  supply.  K  is  a  connecting  rod,  moved  vertically  by  the 
Clark  damper,  L,  which  may  be  made  adjustable  by  sliding  weight,  M.  The 
stems  controlling  valves  H  and  J  are  controlled  by  adjustable  nuts.  The  up- 
ward movement  of  the  rod  K,  may  be  limited  by  an  adjustable  stop,  F,  for  a 
purpose  to  be  explained." 

The  specification  then  describes  the  operation  of  the  apparatus  as  fol- 
lows: 

''In  the  ordinary  condition,  and  before  steam  has  been  generated,  water 
and  naphtha  will  be  allowed  to  flow  into  the  burner  and  be  there  consumed, 
thereby  heating  the  boiler  and  making  steam.  As  soon,  however,  as  the  press- 
ure in  the  boiler  is  sufficient  to  counter-balance  the  weight,  M,  the  rod,  K,  will 
begin  to  rise,  thereby  shutting  off  the  water  and  naphtha  supply.  The  extent 
to  which  this  supply  is  reduced  can  be  determined  by  the  adjustment  of  the 
stop,  P,  because  it  will  be  undesirable  to  shut  off  the  ilow  altogether,  as  doing 
BO  would  necessitate  kindling  the  fire  afresh.  By  having  the  positions  of  the 
valves  relatively  adjustable  the  apparatus  may  be  so  arranged  that  the  water 
will-be  entirely  shut  off,  leaving  a  limited  supply  of  naphtha,  which  will  burn 
at  the  point,  G,  (under  the  retort,)  and  keep  the  apparatus  hot,  and  ready  to 
start  fresh  when  the  steam  falls  in  the  boiler." 

From  this  description  it  is  obvious  that  not  only  there  is  no  atomizer 
in  the  Dickerson  apparatus,  but  the  mode  of  operation  necessitated  by 
the  difiierences  between  his  apparatus  and  Shipman's  is  different  from 
Shipman's.  In  Shipman's  apparatus  the  oil  supply  is  controlled  solely 
by  the  steam  supply,  and,  when  the  steam  supply  is  diminished  or  wholly 
cut  ofi^,  the  oil  supply  is  thereby  likewise  diminished  or  cut  off*;  the  reg- 
ulator is  not  applied  to  the  oil-pipe,  but  the  flow  of  oil  is  controlled  by 
the  steam  suction  which  is  automatically  regulated  in  the  steam-pipe. 
As  in  Dickerson 's  apparatus  the  oil  supply  is  not  obtained  by  suction, 
but  by  gravity,  his  regulator  required  to  be  applied  to  the  oil-pipe  as 
well  as  the  steam-pipe,  and  it  is  therefore  so  devised  as  to  cut  off  the  sup- 
ply of  naphtha  by  shutting  off  the  naphtha  supply  pipe.  Undoubtedly 
Shipman  has  only  combined  in  effective  relations  an  automatic  regulator 
that  was  not  novel  in  itself  with  the  atomizers  of  earlier  patents.  One 
test  of  invention  in  such  cases  is  whether  a  new  result  has  been  obtained 
by  the  combination  of  old  parts  as  distinguished  from  an  aggregation  of 
old  results.  The  new  combination  of  Shipman  can  meet  this  test,  be- 
cause it  is  perfectly  clear  that  this  combination  enables  the  steam  sup- 
ply pipe  to  perform  a  new  function  in  an  atomizer, — that  is  to  exercise 
SL  varying  suction  upon  the  oil-pipe,  graduated  by  the  d^ree  of  steam- 
pressure  in  the  boiler.     That  Shipman's  apparatus  is  exceedingly  useful 
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cannot  be  disputed;  certainly  the  defendants  who  have  appropriated  it 
completely  can  hardly  dispute  the  proposition.  Everybody  recognizes 
the  advantage  of  having  the  fuel  supply  and  the  steam-pressure  recipro- 
cally regulated,  so  that  when  the  pressure  in  the  boiler  reaches  the  des- 
ignated point  of  safety  or  convenience  the  diminished  fuel  supply  will 
relieve  the  pressure,  and,  when  it  falls  below  the  proper  point,  the  in- 
creased supply  will  bring  it  back  to  the  required  power.  Dickerson  de- 
vised one  set  of  contrivances  adapted  to  his  particular  form  cf  burner  to 
accomplish  this  object.  Shipman  devised  another  set  adapted  to  the  par- 
ticular form  of  atomizer  employed  in  his  furnace  to  accomplish  it.  There 
was  inventive  thought  in  the  idea  that  he  could  make  a  valve  in  the  steam- 
pipe  of  existing  atomizers  to  do  the  work  of  a  valve  in  both  the  steam- 
pipe  and  the  oil-pipe  of  Dickerson's  apparatus.  Still  more  was  there  in- 
ventive thought  in  the  idea  that  he  could  make  any  form  of  existing 
r^ulators  lend  a  new  function  to  the  steam-pipe  of  existing  atomizers. 
It  is  a  significant  fact  that  Shipman's  apparatus  immediately  commended 
itself  to  the  public  for  its  practical  efficiency,  and  has  met  wi(h  an  ex- 
tensive and  increasing  patronage  both  in  this  country  and  abroad,  while 
none  of  the  devices  described  in  the  prior  patents  have  ever  gone  into 
public  use.  This  circumstance,  while  it  suggests  that  the  former  devices 
may  not  have  been  practically  operative,  is  persuasive  that  what  Ship- 
man  did  by  way  of  improving  them  was  not  such  an  obvious  thing  as  to 
deprive  it  of  the  merit  of  ranking  as  invention.  A  decree  is  ordered  for 
the  complainants. 


HuBEB  et  al.  V.  Myers  Sanitary  Depot. 

(Circuit  Court,  8.  D.  New  Torh.    April  16, 1888.) 

Patents  for  Inventions— Infringemknt— Injunction— Parties. 

The  sole  owner  of  one  patent  and  exclusive  licensee  of  another  may,  in  one 
action,  joining  his  llceneor  as  plaintiff*  enjoin  an  apparatus  infringing  on 
both  patents. 

In  Equity.     Bill  for  infringement, 
AJbert  Oomstoch,  for  complainants^ 
William  H.  Sage^  for  defendant. 

Lacombe,  J.  The  complainant  Huber  is  sole  owner  of  letters  patent 
No.  260, 232.  The  complainant  Boyle  is  sole  owner  of  letters  patent  No. 
265,485.  Huber  is  also  exclusive  licensee  of  Boyle's  patent.  The  de- 
fendant manufactures  and  sells  machines  whicbi,  it  is  allied,  infringe 
both  patents.  Defendant  demurs  for  misjoinder  of  parties.  The  point 
raised  is  a  new  one,  and  in  determining  it  the  **court  is  governed  by  those 
analogies  which  seem  best  founded  in  general  convenience,  and  will  best 
promote  the  administration  of  justice,  without  n^ultiplying  unnecessary 
litigation  on  the  one  hand,  or  dra.wing  auitorsintounneceasaFy  expenses 
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on  the  other."  Hdyets  v.  Dayton^  8  Fed.  Rep.  704.  The  complainant 
Huber,  if  sole  owner  of  both  patents,  could  in  a  single  suit  enjoin  an 
apparatus  which  infringed  both.  Nourse  v.  AUm^  4  Blatchf.  376.  He 
is  in  fact  the  sole  owner  of  the  one,  and,  except  for  the  payment  of  his 
royalties,  entitled  to  the  whole  beneficial  interest  in  the  other.  As  ex- 
clusive licensee,  however,  he  is  required  to  join  the  owner  of  the  legal 
title.  North  v.  KershaWy  4  Blatchf.  70.  It  would,  however,  unnecessarily 
multiply  expensive  litigation  to  hold  that  the  invariable  consequence  of 
thus  bringing  in  the  owner  must  be  to  compel  the  complainant  to  bring 
two  actions,  instead  of  one,  to  suppress  a  single  infringing  apparatus. 
The  demurrer  is  overruled. 


Blessing  et  al.  v.  John  Trageser  Steam  Copper  Works. 

{Oireuit  Court,  8.  JD.  Ifeto  York.    April  28, 1888.) 

1.  Patents  fob  Inventions— Action  fob  Infrinoement-^Defense  of  Kon* 
Patentability. 

A  demurrer  for  non-patentability  apparent  upon  the  face  of  the  patent 
should  not  be  allowed  unless  the  iustrument  is  so  palpably  destitute  of  inven- 
tion that  the  court  can  say  that  no  question  of  fact  can  arise  upon  it. 

8.  Bamb— Complaint. 

A  complaint  for  the  infringement  of  letters  patent  must  state  that  the  in- 
ventioD  had  uot  been  in  public  use  or  on  sale  for  more  than  two  years  prior 
to  the  application  therefor.  It  is  not  sufficient  to  state  that  it  was  not  in  pub- 
lic use  or  on  sale  with  the  consent  of  the  inventor. 

At  Law.     Demurrer  to  a  complaint  for  infringement  of  letters  patent. 

Oeorge  0.  Frdinghuysen,  for  plaintiff. 

Erederic  H.  Betts  and  /.  E.  Hindon  Hyde^  for  defendant. 

Shipman,  J.  This  is  a  demurrer  in  an  action  at  law  for  the  infringe- 
ment of  letters  patent  No.  80,441,  dated  July  28.,  1868,  for  an  improve- 
ment in  copper-lined  bath-tubs.  Two  grounds  of  demurrer  are  assigned : 
(1)  That  the  complaint^  of  which  the  letters  patent  are  made  a  part,  by 
profert,  does  not  state  facts  Bufficient  to  constitute  a  cause  of  action,  be- 
cause it  is  apparent  on  the  face  of  the  patent  that  it  does  not  contain  a 
patentable  invention.  (2)  That  the  complaint  does  not  state  that  the 
invention  had  not  been  in  public  use  or  sale  in  this  country  for  more  than 
two  years  before  the  date  of  the  application.  It  avers  that  the  invention 
was  not,  at  the  time  of  the  application,  in  public  use,  or  on  sale  with 
the  consent  or  allowance,  of  the  inventor,  contrary  to  the  provisions  of 
the  statute  of  the  United  States. 

The  first  ground  of  demurrer  raises  the  question  whether  the  described 

improvement  is  so  obviously  the  result  of  a  mere  exercise  of  mechanical 

skill  tliat  the  patent  is  void  upon  its  face,  and  must  b0  adjudged  to  be 

invalid.  .  It  is  well  settled  that,  in  a  bill  in  equity  for  the  infringement 

v.34F.no.9— 48 
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of  a  patent,  if  the  patent  is  void  on  its  face  by  reason  of  want  of  patent- 
able invention  or  of  novelty,  when  the  pre-existing  device  is  a  thing  in 
the  common  knowledge  and  use  of  people  throughout  the  country,  the 
court  may  stop  at  the  instrument  itself,  and,  without  looking  beyond  it, 
adjudge  in  favor  of  the  defendant.  Brown  v.  Piper,  91  U,  S.  37;  Slaio- 
son  V.  Railroad  Cb.,  107  U.  S.  649,  2  Sup.  Ct.  Rep.  663.  In  an  action 
at  law  upon  the  patent,  if  it  is  plainly  void  upon  its  face,  it*  is  likewise 
true  that  the  court  has  the  power  so  to  adjudge,  upon  a  demurrer;  or, 
if  a  demurrer  is  not  interposed,  and  after  hearing  the  evidence  upon  the 
alleged  question  of  fact,  the  court  is  of  opinion  that  there  is  no  question 
which  can  be  submitted  to  the  jury,  it  is  its  duty  to  direct  a  verdict. 
Where  the  question  whether  the  improvement  required  inventive  skill 
for  its  production  actually  exists,  it  is  one  of  fact  for  the  jury.  Poppenr 
husm  V.  FaUce,  5  Blatchf.  46,  49;  Shuter  v.  Davis,  16  Fed.  Rep.  564. 
In  almost  all  cases  the  nature  of  the  subject  demands  that  the  triers  should 
be  instructed  by  the  testimony  of  those  skilled  in  the  art  to  which  the  pat- 
ent relates,  and  therefore  a  demurrer  for  non-patentability  apparent  upon 
the  face  of  the  instrument  should  not  ordinarily  be  allowed.  Teese  v. 
Phelps,  1  McAll.  17.  To  decide,  in  advance  of  an  opportunity  to  give 
evidence,  that  no  evidence  can  possibly  be  given  upon  the  question  of 
invention  which  would  permit  the  case  to  be  submitted  to  the  jury,  seems 
to  me  to  be  ill  advised,  except  in  an  unusual  case.  I  am  aware  that 
there  probably  are  patents  which,  upon  their  face,  are  so  palpabl}'  des- 
titute of  invention  that  a  court  would  not  hesitate  to  decide,  upon  de- 
murrer, that  no  question  of  fact  can  arise  upon  them;  but,  except  in  that 
class  of  cases,  it  is  not  expedient  to  anticipate  a  result  at  which  the  court 
may  properly  arrive  after  a  trial  upon  the  merits,  and  an  opportunity  to 
give  testimony.  In  this  case  the  patent  was  granted  in  1868,  and  while 
it  seems  to  me  to  have  been  a  very  weak  one,  and  while  the  invention 
appears  not  to  have  been  worthy  of  the  favorable  notice  of  the  patent- 
office,  my  memory  does  not  inform  me  that  it  was  easily  accessible  when 
it  was  made,  and  I  do  not  wish  to  assume  that  I  cannot  be  better  in- 
structed than  I  am  at  present  as  to  the  degree  of  ingenuity  which  the 
improvement  required.  The  first  ground  of  demurrer  is  not  sustained. 
The  second  ground  is  founded  upon  the  decision  in  Andrews  v.  Hoveyy 
123  U.  S.  267,  8  Sup.  Ct.  Rep.  101,  which  was  affirmed  upon  rehear- 
ing. Id.  676.  That  the  effect  of  the  seventh  section  of  the  act  of  March 
3,  1839,  (5  St.  359,)  was  "to  take  away  the  right  (which  existed  under 
the  act  of  1836)  to  obtain  a  patent  after  an  invention  had  for  a  long  pe- 
riod of  time  been  in  public  use  without  the  consent  or  allowance  of  the 
inventor.  It  limited  the  period  to  two  years,  whether  the  inventor  had 
or  had  not  consented  to  or  allowed  the  public  use."  The  supreme  court 
then  decided  that  a  patent  could  not  properly  be  granted,  under  the  act 
of  1839,  for  an  invention  which  was  in  public  use  or  on  sale  for  more  than 
two  years  prior  to  the  application  therefor;  and  it  seems  that,  in  regard 
to  patents  which  were  issued  under  that  act,  the  same  necessity  exists 
for  the  averment  that  the  invention  was  not  in  public  use  or  on  sale  for 
the  specified  period  which  has  existed  in  r^;ard  to  patents  which  have 
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been  issued  under  and  since  the  act  of  1870.  This  complaint  was  drawn 
before  the  decision  of  the  supreme  court  in  Andrews  v.  Hovey,  and  the 
pleader  followed  the  usual  practice  which  then  prevailed.  The  second 
ground  of  demurrer  is  allowed,  with  liberty  to  the  plaintiff  to  amend 
within  20  days,  without  costs. 


Blaum  v.  National  Barrow  &  Truck  Co. 

{Circuit  Court  8.  D.  New  Ywk.    April  24,  1888.) 

Patents  for  Intentions— What  Constitutes  Infringement. 

Letters  patent  No.  849.681  on  a  device  for  fastening  the  cross-bars  of  a 
wheelbarrow  to  the  handles  by  an  adjustable  eye,  integral  with  the  cross- 
bar, one  portion  being  detachable  and  fastened  to  the  crossbar  by  a  bolt  or 
bolts,  these  bolts  drawing  the  eve  tightly  around  the  handle,  cannot  be  ex- 
tended so  as  to  include  all  detadiiable  clamps  which  encircle  the  handles  and 
clamp  them  to  the  cross-bars. 

In  Equity.     Bill  founded  upon  the  infringement  of  letters  patent* 

Worth  Osgood,  for  plaintiff. 

W.  B,  H.  Dowse,  for  defendant. 

Shipman,  J.  This  is  a  bill  in  equity  which  is  founded  upon  the  al- 
leged infringement  of  letters  patent  No.  349,681,  dated  September  28, 
1886,  to  William  Benjamin,  assignor  to  the  plaintiff,  for  an  improvement 
in  metal  wheelbarrows.  The  patented  invention  was  an  improvement 
upon  a  metallic  wheelbarrow,  the  frame  of  which  was  composed  of  two 
tubular  metallic  handles  or  side-bars,  and  two  cross-bars  provided  with 
eyes,  which  fitted  upon  the  handles  and  were  shrunk  thereon.  This 
device  is  shown  in  letters  patent  No.  246,584,  dated  August  30,  1881, 
to  William  C.  Wren;  assignor  to  Joseph  Annin.  Its  method  of  con- 
struction was  defective,  because  the  barrows  could  not  be  "knocked 
down,"  or  taken  apart,  and  thus  economically  transported  in  quantities. 
The  improvement  consisted,  in  brief,  in  dividing  the  eyes.  The  eyes, 
as  shown  in  the  drawings,  are  composed  of  curved  or  semi-circular  por- 
tions upon  the  ends  of  the  cross-bars,  and  movable  U-shaped  i»ortions  or 
clips,  which  are  pressed  towards  the  cross-bars,  and,  being  held  in  posi- 
tion by  one  or  more  bolts,  clamp  the  side-bars  in  place.  The  specifi- 
cation says  that  "the  part  of  the  dips  or  eyes  that  encircle  the  side- 
bars or  handles  must  be  formed  somewhat  smaller  than  the  outside  di- 
ameter of  the  handles,  so  that,  when  the  bolts  are  screwed  together, 
they  will  draw  the  eyes  tightly  around  the  handles,  thus  making  a  rigid 
and  substantial  frame,  with  or  without  the  tray."  The  claims  of  the  pat- 
ent are  as  follows: 

•*(1)  In  a  wheelbarrow,  the  combination,  with  the  metal  tray,  of  the  cross- 
bars, G,  I>,  for  supporting  and  strengthening  the  bottom  of  the  same,  and  the 
side-bars  or  handles,  B;  the  cross-bars  being  provided  with  eyes  of  adjusta- 
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ble  Size  and  bolts  by  which  said  handles  may  be  detachably  clamped  therein, 
substantially  as  set  forth.  (2)  The  herein-described  frame  for  a  wheelbarrow, 
consisting  of  the  front  and  rear  cross-bars,  G,  D,  for  supporting  and  strength- 
ening the  bottom  of  the  tray,  the  substantially  parallel  side-bars  or  handles, 
B ;  the  cross-bars  being  provided  with  eyes  of  adjustable  size  for  the  recep- 
tion of  the  handles,  and  bolts  for  detac'hably  clamping  the  bandies,  substan- 
tially as  det  forth." 

The  defendant  makes  wteelbarrows  under  letters  patent  No.  365,245, 
dated  December  28, 1886,  to  Joseph  Annin.  The  cross-bars  of  this  bar- 
row are  straight,  flat  bars  of  iron,  which  project  beyond  the  handles. 
Each  extremity  is  provided  with  a  U-shaped  clip  for  clamping  the  han- 
dles, which  clip  is  provided  at  one  end  with  a  claw,  which  passes  around 
the  end  of  the  cross-bar,  and  at  the  other  end  with  a  flange  which  is  per- 
forated for  the  reception  of  a  bolt  which  secures  the  clip. 

The  question  of  infringement  depends  upon  the  construction  of  the 
Benjamin  patent,  and,  in  my  view  of  the  case,  is  the  only  question  which 
demands  consideration.  I  therefore  omit  discussion  in  regard  to  the  au- 
thorship or  the  patentability  of  the  invention.  The  eyes  upon  the  cross- 
bars of  the  William  C.  Wren  patent  were  intend  with  the  cross-bars, 
and,  having  been  heated,  were  slipped  over  the  handles  and  were  shrunk 
thereon.  The  form  of  the  improvement  which  is  described  in  the  pat- 
ent consisted  in  making  one  portion  of  the  eye  a  detachable  clip,  which 
was  fastened  to  the  cross-bar  by  a  bolt  or  bolts,  these  bolts  drawing  the 
eye  tightly  around  the  handles,  and  thus  enabling  the  eye  to  be  called 
"adjustable."  The  Benjamin  patent  admits  the  fact  that  dips  and 
clamping  eyes  had  been  used  in  various  situations,  and  it  is  manifest 
from  the  history  of  the  art  that  they  had  been  used  to  fasten  the  tubular 
metallic  handles  of  a  wheelbarrow  to  its  tray,  and  to  secure  the  metallic 
transverse  springs  of  a  carriage  to  its  wooden  side-bars.  Inasmuch  as  in 
no  pre-existing  device  detachable  eyes  had  been  virtually  a  part  of  the 
cross-bars,  the  effort  is  made  to  have  the  patent  broad  enough  to  include 
all  detachable  and  adjustable  eyes,  although  not  integral  with  the  cross- 
bar, which  are  secured  to,  and^  by  means  of  the  fastening,  can  be  called, 
in  effect,  a  part  of  the  cross-bars.  Any  one  of  these  various  eyes  can  he 
considered  adjustable,  because  the  interior  diameter  of  the  eye  may  be 
varied  by  screwing  or  unscrewing  the  bolts.  The  daim^  of  the  patent 
are  also  broad  enough  to  indude  a  split  eye,  which  is  int^ral  with  the 
cross-bar,  the  several  parts  being  united  by  bolts,  which  detachably  clamp 
the  handles  in  the  cross-bars.  Neither  one  of  these  constructions  is  per- 
missible, because  the  invention  simply  consisted  in  dividing  the  eye  of  the 
Wren  patent,  in  which  handles  and  cross-bars  'had  been  united  by  the 
eyes  of  the  cross-bars,  and  making  one  portion  of  the  eye  detachable. 
Detachable  clamping  eyes,  which  screwed  the  tray  to  the  handles,  were 
old.  An  eye  which  was  part  of  the  cross-bar  and  clamped  the  handle 
was  old.  Assuming  that  there  was  patentable  invention  in  dividing  this 
eye  into  two  parts,  and  making  one  part  detachable,  it  is  improper  to 
extend  the  patent  so  as  to  make  it  include  all  detachable  clips  which 
encircle  the  handles  and  clamp  them  to  the  cross-bars. .  That  was  not 
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the  invention  of  the  patentee,  who  sought  only  to  improve  upon  the 
conceptian  of  the  pre-existing  Wren  patent.  The  invention  consisted  in 
the  manner  in  which  the  eye  was  constructed,  by  which  method  a  por- 
tion of  the  eye  was  integral  with  the  cross-bar,  and  does  not  include  de^ 
tachable  dips  which  are  secured  to  a  straight  cross-bar.  There  is  no  in- 
fringement.    The  bill  is  dismissed. 


The  New  York.* 

The  Norwich. 

Cornwall  v.  The  New  Yore.    Same  v.  The  Norwich. 

il>i8triet  Court,  8.  D.  New  York.    March  24, 1888.) 

1.  SHrppmo— LiABiLiTT  for  Tort— Injuries  vroh  Swell  of  Stbakbr. 

The  dnty  of  a  passing  steamer  to  guard  against  the  injurious  effects  of  her 
swell  and  suction  upon  the  smaller  craft  in  rivers  and  harbors,  has  often  been 
enforced  in  courts  of  admiralty. 

2.  Same— Negligence—Costs— FiPTY-NiNTH  Rule. 

The  steamer  New  York,  going  up  the  Hudson  river  against  the  tide,  and  the 
steam-boat  Norwich,  coming  down  with  a  tow,  passed  each  other  in  the  chan- 
nel opposite  to  where  libelants  canal -boat  lay  along  the  shore  taking  in  cargo. 
The  suction  and  swell  caused  the  latter  to  strike  the  bottom,  causing  damage, 
for  which  this  suit  was  brought.  The  channel  at  the  point  was  about  350  to 
800  feet  wide,  and  the  steamers  passed  port  to  port,  both  moving  slowly.  The 
New  York  was  notified  before  reaching  the  place  of  the  presence  of  the  canal- 
boat  by  the  whistles  of  a  steam-tug  lying  near,  and  her  pilot  recognized  the 
fact  that  he  must  pass  close  to  her.  Meld,  that  the  Norwich,  going  slowly  with 
the  tide,  committed  no  fault,  and  the  libel  against  her  should  be  dismissed. 
Eeld,  that  it  was  the  duty  of  the  New  York,  in  the  situation  which  her  pilot 
foresaw,  to  have  waited  below  the  landing  until  the  Norwich  had  passed,  so 
that  the  New  York  could  have  gone  further  to  port;  or  else  to  have  stopped 
her  wheel  entirely  while  passing  libelant's  boat;  and  for  her  failure  to  do 
either  she  should  be  held  liable  for  the  damage.  The  Norwich's  costs  of  trial 
were  also  imposed  on  her,  as  she  opposed  tne  libelant's  offer  to  discontinue 
as  to  the  Norwich,  and  required  that  she  be  retained  under  the  fifty-ninth 
rule. 

In  Admiralty.     Libel  for  damages. 

Hyland  &  Zabriskiej  for  libelant. 

R.  Z).  Benedict^  for  the  Norwich. 

C  &  A,  Van  SarUvoord^  for  the  New  York. 

Brown,  J.  On  the  16th  of  August,  1887,  the  libelant's  canal-boat, 
W.  F.  O'Rourke,  was  taking  a  cargo  of  ice  at  a  landing  by  some  spiles 
driven  close  alongside  the  dike  opposite  Mould's  ice-house  on  the  east 
side  of  the  North  river,  a  little  below  Greenbush,  and  about  a  quarter  of 
a  mile  above  Dow's  point.  At  6  p.  m.,  when  her  cargo  was  nearly  com- 
pleted, she  was  drawing  about  six  feet  of  water  in  a  depth  of  about  seven 

> Reported  by  Edward  O.  fieucdicl,  Esq.,  of  the  New  York  bar. 
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feet  or  a  little  over.  At  that  time  the  large  passenger  steamer  New  York, 
of  the  day  line  from  New  York  to  Albany ,  passed  the  landing,  and  through, 
the  suction  and  swell  thereby  produced  caused  the  boat  to  strike  the  bot- 
tom, and  the  sides  of  the  spiles,  so  that  parts  of  her  bottom  were  broken. 
Outside  and  along-side  of  the  libelant's  boat  was  the  steam-tug  Robert- 
son, whose  pilot,  seeing  the  New  York  coming  up  from  below,  gave  sev- 
eral short  blasts  of  his  whistle,  which  were  heard  by  the  pilot  of  the  New 
York  when  off  Dow's  point.  The  pilot  of  the  latter  understood  that  it 
was  a  signal  that  he  should  be  careful  in  passing  the  ice-house,  and  that 
there  was  a  boat  there  loading.  The  landing  had  been  used  in  the  same 
manner  for  loading  boats  with  ice  for  about  six  years,  and  was  r^arded 
by  the  ice-men  as  a  specially  good  place  for  the  purpose.  The  bottom 
was  of  hard  sand.  The  steam-tug  Norwich,  with  a  fleet  of  canal-boats 
in  tow  upon  a  hawser,  was  at  the  same  time  coming  down  river.  The 
Norwich  and  New  York  passed  port  to  port.  When  abreast  of  the  land- 
ing, the  available  channel- way  was  only  about  250  to  300  feet  wide. 
The  evidence  shows  that  the  Norwich  passed  as  near  to  the  west  side  as 
was  safe',  that  she  was  going  very  slow;  and  that  with  the  ebb-tide,  she 
could  not  stop,  nor  safely  diminish  her  speed.  The  New  York  passed 
about  midway  between  the  Norwich's  tow  and  the  Robertson,  leaving 
some  25  or  30  feet  space  on  each  side  of  her.  The  evidence  does  not- 
show  any  fault  on  the  part  of  the  Norwich.  There  is  no  reason  to  sup- 
pose that  any  part  of  the  suction  and  swell  that  caused  the  damage  was 
attributable  to  her.  Nor  was  she  under  any  obligation  to  stop  for  the 
New  York,  if  it  were  not  safe  for  both  to  pass  through  the  passage  at  the 
same  time;  the  obligation  to  wait  would  in  that  case  be  upon  the  New 
York,  as  the  steamer  going  against  the  tide.  The  libel  as  against  the 
Norwich  must,  therefore,  be  dismissed. 

On  the  part  of  the  New  York,  I  am  satisfied  that  when  abreast  of  the 
ice-house  she  was  going  at  a  very  moderate  speed.  Some  half  a  dozen 
witnesses  on  her  part  say  that  her  speed  at  the  time  she  passed  the  land- 
ing was  not  over  three  or  four  miles  per  hour.  Her  pilot  testifies  that 
she  was  going  half  slow,  i.  «. ,  at  a  speed  of  about  seven  miles,  before 
reaching  Dow's  point,  or  a  little  below;  and  that,  seeing  the  boats  at  the 
landing,  he  then  reduced  her  speed  to  dead  slow,  before  the  Robertson's 
signals  were  heard;  and  that  they  continued  dead  slow  until  after  pass- 
ing the  landing.  The  Norwich,  however,  had  been  seen,  and  whistles 
exchanged,  by  which  it  was  understood  that  the  New  York  was  to  pass 
to  the  right,  which  would  necessarily  bring  her  very  dose  to  the  libelant's 
boat  at  the  landing.  She  was  bound,  therefore,  to  take  extra  precau- 
tions against  the  danger  from  the  suction  and  swell  in  passing.  The  ne- 
cessity of  such  precaution  was  well  known.  The  pilot  understood  the 
signals.  The  New  York  is  the  largest  day  boat  upon  the  river,  and  her 
suction  and  swell  among  the  most  dangerous.  The  river  is  for  the  com- 
mon use  of  boats,  large  and  small,  in  all  l^itimate  business.  The  Dan- 
id  Drew,  13  Blatchf.  523.  The  need  of  precaution  and  the  practice  and 
necessity  of  guarding  against  the  injurious  effects  of  the  heavy  swell  and 
suction  of  large  boats  upon  the  smaller  craft  that  have  equal  rights  in  the 
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rivers  and  harbors,  are  well  understood,  and  have  been  often  enforced  in 
the  decisions  of  this  court  and  elsewhere.  !Z7i«  Drew^  22  Fed.  Rep.  852; 
The  Rhode  Idand,  24  Fed.  Rep.  295;  The  BcOavierj  9  Moore,  P.  C.  286. 
The  evidence  does  not  show  that  the  place  of  this  landing  was  specially 
unfit  or  dangerous,  so  as  to  exclude  any  right  of  other  craft  to  use  it  as  a 
landing.  Its  use  for  six  years  without  accident,  so  far  as  appears,  af- 
fords a  very  strong  presumption  to  the  contrary.  I  cannot  hold  the  pres- 
ence of  the  canal-boat  there  to  have  been  an  unlawful  obstruction,  or  a 
fault.  I  think  it  was  the  legal  duty,  therefore,  of  the  New  York,  in  the 
situation  which  her  pilot  foresaw,  either  to  wait  below  the  landing  until 
the  Norwich  and  her  tow  had  passed,  so  that  she  could  go  farther  to  the 
westward  abreast  of  the  landing;  or,  if  she  did  not  wish  to  do  that,  to 
stop  her  wheel  while  approaching  and  passing  the  ice-house  landing. 
Either  of  these  courses  was  entirely  practicable;  either  would  haveavoided 
injury,  and  neither  would  have  imposed  any  unreasonable  burden  upon 
the  New  York.  Quite  a  number  of  the  libelant's  witnesses  estimated  the 
New  York's  speed  at  from  11  to  15  miles.  I  think  this  estimate  is  alto- 
gether incorrect.  I  think  the  New  York  came  to  dead  slow,  as  her  own 
witnesses  testily;  and  from  the  number  of  revolutions  which  they  give 
at  the  various  rates  of  speed,  it  is  probable  that  she  was  going  from 
five  to  six  knots.  The  ebb-tide  was  slack;  the  current  weak.  There  was 
no  sufiicient  reason,  in  my  judgment,  for  not  stopping  her  wheel  for  one  or 
two  lengths  while  approaching  and  passing  the  landing.  She  had  abun- 
dant motion  for  steerage-way.  Nor  would  there  have  been  any  difficulty 
in  maintaining  her  place  and  heading  below  the  ice-house,  by  occasion- 
ally stopping  her  wheel,  until  the  Norwich  and  her  tow  had  passed  by 
her,  so  as  to  allow  the  New  York  to  go  £ELrther  to  the  west,  if  she  preferred 
that  course. 

The  libelant's  boat  is  without  fault,  and  is,  therefore,  entitled  to  be 
compensated  for  the  damage  that  she  suffered.  L6ading  to  the  depth  of 
six  feet  draft  within  about  a  foot  of  the  depth  of  water  there,  was  not  in 
my  judgment  unreasonable,  or  any  fault  on  her  part.  The  libelant  is 
therefore  entitled  to  a  decree  for  damages  and  costs  against  the  New  York 
only.  As  against  the  Norwich,  the  libel  must  be  dismissed,  with  costs; 
but  as  the  libelant,  at  the  beginning  of  the  trial,  offered  to  discontinue  as 
to  the  Norwich,  and  the  New  York  required  that  she  be  retained  at  her 
costs,  under  the  fifty-ninth  rule  in  admiralty,  the  Norwich's  costs  of 
trial  must  be  also  taxed  against  the  New  York. 
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The  Phceniz. 

Lowndes  v.  The  Phcendc. 

(District  Court,  D,  8(nith  CaroUna,    April  6,  1888.) 

1.  SHrppiNO— Liability  of  Vessel  fob  Tort— Master  and  Servawt—Defbct- 
lYB  Affliangeb. 

Libelant,  who  was  one  of  the  gang  of  the  stevedore,  was  at  work  in  the 
hold  stowing  cotton,  when  a  sling  containing  three  bales  parted,  and  one  of 
them  fell  down  the  hatchway  and  struck  him,  inflicting  serious  injuries.  The 
vessel  at  the  time  was  in  full  charge  of  the  stevedore,  who  was  selected  bv 
the  charterer  and  paid  by  the  ship,  and  who  furnished  all  the  hands,  includ- 
ing a  man  at  the  gangway  whose  duty  it  was  to  warn  the  men  in  the  hold 
when  the  cotton  was  on  the  way.  This  duty  he  failed  to  perform.  The  ship 
supplied  the  appliances  for  loading,  and  among  these  were  the  slings,  which, 
owing  to  the  hard  usage,  rapidly  wore  out.  The  stevedore,  his  foreman,  the 
gangway  man,  and  Uie  man  at  the  winch  all  testifled  that  at  least  one  of 
the  slings  (there  were  two)  furnished  by  the  mate  for  this  particular  gangway 
had  all  the  appearance  of  being  an  old  one,  and  the  stevedore  and  nis  fore- 
man, to  whom  the  master  showed  the  broken  sling  after  the  accident,  swore 
that  not  only  was  it  dark  in  color  like  an  old  sling,  but  that  its  ends  at  the 
break  were  stranded.  The  testimony  of  the  officers  of  the  ship  was  to  the 
effect  that  both  slings  were  entirely  new,  and  had  never  been  used  before. 
The  mate,  who  got  possession  of  the  broken  sling,  and  kept  it.  admitted  on 
his  examination,  which  was  de  bene  esse,  that  it  was  on  the  ship.  The  ship 
was  then  in  port,  but  the  sling  was  not  produced  at  the  trial.  In  addition,  the 
foreman  of  the  stevedore  testifled  that  ne  had  frequently  called  the  attention 
of  the  mate  to  the  unsafe  character  of  the  slings.  Held,  that  as  a  matter  of 
fact  the  bUu^  was  an  old  one,  and  it  being  the  duty  of  the  ship  to  furnish  the 
stevedore  with  safe  appliances,  the  ship  was  liable. 

2.  Same— Negligence  of  Fellow-Servant. 
A  vessel  taking  in  a  cargo  of  cotton  was  in  full  charge  of  the  stevedore, 

who  furnished  all  the  hands,  including  a  man  at  the  gangway  and  others  in 
the  hold.  It  was  the  duty  of  this  man  to  warn  the  men  below  when  the  cot- 
ton was  on  the  way.  This  he  failed  to  dO)  and,  a  sling  breaking,  one  of  the 
bales  fell  down  the  ^hatchway  and  struck  the  libelant,  who  was  emi>loyed  by 
the  stevedore  to  stow  the  cotton.  The  immediate  cause  df  the  accident  was 
the  rope  of  which  the  sling  was  made,  and  which  was  old.  It  was  the  duty  of 
the  ship  to  supply  these  slings,  and  to  see  that  they  were  in  good  condition. 
The  libelant  was  permanently  disabled  by  the  accident  for  the  most  exacting 
duties  of  a  longshoreman,  though  he  was  not  incapacitated,  with  his  experi- 
ence and  skill,  from  making  a  living.  He  was  confined  to  bed  a  considerable 
period  by  his  inluries,  and  lost  much  time.  Eeld,  the  negligence  of  the  ship 
being  the  immediate  cause  of  the  accident,  that  the  fact  that  the  negligence 
of  a  fellow^servant  contributed  thereto  was  not,  in  admiralty^  matter  in  dis- 
charge, but  only  in  mitigation  of  damages;  and  that  $1,500,  with  |75  as  doc- 
tor's fees,  should  be  allowed. 

In  Admiralty.     Libel  for  damages  for  personal  injuries. 
Jnglesby  &  MiUer  and  /.  P.  K.  Bryan^  for  libelant. 
J.  JV.  Nathans,  for  respondent. 

SiMONTON,  J.     The  libel  is  for  injuries  sustained  by  libelant  on  board 
of  the  steam-ship  Phoenix,  on  11th  February,  1888,  she  being  at  the 
time  at  Adger's  wharf,  in  this  port.     The  steam-ship,  taking  in  a  cargo 
of  cotton,  was  in  full  charge  of  a  stevedore,  selected  by  the  charterer,  and 
I  paid  by  the  ship.     She  furnished  the  appliances  for  loading, — derrick, 

i  windlass,  blocks,  chains,  rope  slings,  and  the  steam  for  the  winch.    The 
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stevedore  famished  all  the  hands,  including  a  man  at  the  steam-Tvinch, 
and  a  man  at  the  gangway.  The  duty  of  the  latter  was  to  pass  out  the 
slings,  and  to  give  notice  that  the  cotton  was  coming  aboard,  so  that 
the  men  working  in  the  hold  should  keep  from  under  the  hatch.  The 
stevedore  had  been  engaged  during  the  week  in  loading  at  the  other 
hatches  of  the  steamer.  On  Saturday,  a  little  after  1  o'clock  p.  m.  ,  he 
began  for  the  first  time  to  put  cotton  into  the  No.  4  hatch.  He  asked 
for  rope  slings  for  that  hatch.  The  mate,  whose  duty  it  was  to  furnish 
them,  gave  him  two.  Two  rope  slings  are  needed  for  each  hatch.  In 
each  sling  are  put  three  bales.  They  are  then  hauled  from  the  wharf  by 
the  appliances  mentioned,  going  up  towards  the  hatch  on  a  skid,  which 
is  an  incline  of  some  55  or  60  deg.  As  they  reach  the  combing  of  the 
hatch,  they  are  raised  above  it,  over  the  hatchway,  and  should  be  let 
down  gradually  into  the  hold.  The  gangway  man  gives  notice  as  the 
bales  are  on  their  way.  Between  4  and  6  o'clock  on  this  afternoon  libel- 
ant was  at  work,  one  of  the  gang  of  the  stevedore  in  the  hold  of  hatch 
No.  4.  He  had  just  reached  forward  to  get  from  under  the  hatchway  an 
implement  of  his  calling,  known  as  a  "Dolly  Varden,"  when  a  bale  of 
cotton  was  precipitated  down  the  hold,  striking  him,  and  inflicting  seri- 
ous injuries  upon  him.  No  warning  whatever  was  given  by  the  gangway 
man.  His  excuse  is  that  the  bales  came  so  fast  he  had  no  time  to  give 
it.  The  circumstances  attending  the  accident  are  these.  Three  bales,  as 
is  usual,  were  put  into  the  sling.  They  came  up  the  skid,  steam  having 
been  put  on  the  winch.  When  they  got  to  the  combing  of  the  hatch, 
perhaps  just  as  they  got  on  a  level  with  the  top  of  the  combing,  the  sling 
parted.  Two  of  the  bales  fell  on  the  deck,  the  other  went  down  the  hold 
and  struck  libelant. 

When  a  stevedore  has  full  charge  of  the  loading  or  unloading  of  a 
vessel,  and  one  of  his  gang  suffers  injury  by  reason  of  defective  tackle 
furnished  by  the  vessel,  she  is  responsible  if  there  be  absence  of  due  care 
upon  the  part  of  her  master  in  furnishing  the  tackle,  or  in  maintaining 
it  in  a  safe  condition;  that  is  to  say,  if  he  knew,  or  if  the  circumstances 
were  such  as  to  put  him  on  the  inquiry  so  that  he  could  know,  that  the 
tackle  was  not  safe.  The  Kheda,  19  Fed.  Rep.  926;  The  Harold,  21  Fed. 
Rep.  428;  The  Carolina,  30  Fed.  Rep.  200,  affirmed,  32  Fed.  Rep.  112; 
The  Dago,  31  Fed.  Rep.  574.  The  general  principle  appears  in  The 
MalekAdhd,  2  How.  210,  and  it  is  illustrated  in  The  Yc^d,  33  Fed. 
Rep.  521.  The  question  in  this  case  is,  was  the  sling  thus  furnished 
by  the  ship  on  this  afternoon  defective  within  the  knowledge  of  the  officer 
iiirnishing  it,  or  were  the  circumstances  such  as  to  put  him  upon  inquiry 
as  to  its  condition?  The  sling  had  been  in  use  only  two  hours  when  it 
parted.  On  this  essential  question  the  testimony  is  oontradictor}^  The 
stevedore,  his  foreman,  the  gangway  man,  and  the  man  at  the  winch,  all 
of  whom  handled  the  sling,  swear  that  one  at  least  of  the  slings  furnished 
for  and  used  in  hatch  4  that  afternoon  was  very  dark  in  color,  having 
all  the  appearance  of  an  old  sling.  Two  of  these,  tlie  stevedore  and  his 
foreman,  to  whom  the  master  exhibited  tlie  broken  sling  after  theacci- 
dent)  swear  that  it  not  only  was  very  dark  in  color,  like  an  old  sling, 
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looking  on  the  outside  black  and  scraped,  but  that  its  ends  at  the  break 
were  stranded.  On  the  other  hand,  the  oflBcers  of  the  ship  swear  that 
the  two  slings  furnished  for  hatch  4  on  that  afternoon  were  entirely  new, 
had  never  been  used,  had  been  cut  from  a  fresh  coil  of  rope  recently  pur- 
chased; that  it  had  the  bright  color  of  new  Manilla  rope;  that  its  edges 
at  the  points  of  parting  were  clean,  appearing  to  have  been  cut  short  off 
with  some  sharp  instrument.  The  testimony  cannot  be  reconciled.  New 
Manilla  rope  used  on  smooth  skids  for  two  hours  and  a  little  more  could 
not  be  made  to  assume  the  appearance  of  old  rope.  In  this  contradic- 
tion of  testimony  we  must  examine  even  small  facts.  Just  after  the  acci- 
dent occurred  the  first  mate  of  the  steam-ship  sent  a  man  into  the  hold 
and  got  the  broken  sling.  He  kept  possession  of  it.  It  was  shown  on 
Monday  to  the  stevedore.  The  master,  mates,  and  crew  were  examined 
de  bene  esse  a  few  days  afterwards.  The  mate,  on  cross-examination,  was 
asked  as  to  this  sling.  He  replied  that  it  was  aboard  ship.  The  ship 
was  in  port.  The  examination  of  respondent's  witnesses  went  on  the 
next  day.  The  rope  was  never  produced,  nor  was  any  offer  made  to 
produce  it.  Now,  the  issues  between  these  parties  were:  What  caused 
the  sling  to  break?  Was  it  of  new  rope  or  of  old?  Did  it  part  because 
of  its  inherent  weakness,  discernible  on  examination?  Was  it  cut  by 
the  iron  bands  around  the  bales,  as  was  very  possible?  Was  it  broken 
in  a  violent  concussion  of  the  bales  against  the  combings  of  the  hatch 
through  the  unskillfulness  of  the  winchman?  If  the  rope  was  a  new  one, 
if  the  ends  were  clean  cut,  if  the  break  was  the  result  of  a  sharp  and  vio- 
lent blow,  the  ship  would  not  be  liable.  The  bare  production  of  the  rope 
would  have  demonstrated  the  theory  of  respondent.  He  had  full  notice 
of  its  importance,  and  opportunity  to  produce  it.  The  rope  was  not 
produced.  Why?  It  is  diflBcult,  if  not  impossible,  to  escape  the  con- 
clusion that  the  rope  was  not  produced  because  its  production  would 
have  contradicted  the  theory  of  the  defense.  As  matter  of  fact,  I  find 
that  the  sling  which  parted  was  an  old  one.  This  being  the  case,  was 
the  ship  responsible?  The  wear  and  tear  in  use  of  these  slings  is  very 
great.  They  cannot  be  used  with  safety  after  loading  a  vessel  with  1,000 
bales  of  cotton.  When  the  cotton  in  the  slings  comes  aboard  it  moves 
rapidly  and  always,  or  almost  always,  strikes  violently  against  the  comb^ 
ing  of  the  hatch.  When,  therefore,  the  foreman  of  the  stevedore  asked 
for  new  slings  for  this  hatch  he  was  entitled  to  new  ropes  (*r  ropes  as  safe 
as  new  ones.  If  an  old  sling  was  furnished,  it  should  have  been  exam- 
ined. An  examination  may  have  developed  that  it  was  not  safe.  No 
examination  was  had.  Thus  there  was  a  want  of  due  care,  which  is 
negligence,  and  for  this  the  ship  is  liable.  Add  to  this  the  evidence  of 
the  foreman  of  the  stevedore,  that  he  had  repeatedly  called  the  attention 
of  the  mate  to  the  unsafe  character  of  the  slings,  and  the  conclusion  is 
strengthened. 

In  determining  the  extent  of  the  liability  of  the  ship  other  considera^ 
tions,  however,  enter  into  the  question.  The  gangway  man  failed  in  his 
duty,  and  gave  no  warning.  It  may  be — but  on  this  point  the  evidence 
is  not  strong — that  the  man  at  the  winch  was  unskillful.    Both  of  them 
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were  in  the  gang  of  the  stevedore,  paid  and  employed  by  him.  But  for 
the  n^ligeiice  of  the  one,  perhaps  the  action  of  the  other,  the  accident 
might  not  have  happened.  The  libelant  was  the  fellow-laborer  with  these 
men,  and  their  negligence  was  one  of  the  risks  of  his  employment.  He 
assumed  this,  and  is  affected  by  it.  Hough  v.  Railway  Cb.,  100  U.  S. 
213;  The  OUy  of  Alexandria,  17  Fed.  Rep.  390;  The  Harold,  21  Fed.  Rep. 
428.  This,  however,  does  not  exonerate  the  ship.  Even  in  the  narrow 
administration  of  the  common-law  courts  the  negligence  of  an  employe 
will  not  excuse  the  common  master  for  an  injury  to  a  fellow-servant  if  the 
master  himself  was  negligent,  {RaUxoay  v.  Cummings,  106  U.  S.  700,  1 
Sup.  Ct.  Rep.  493;)  and  in  the  broad  and  liberal  administration  of  ad- 
miralty contributory  n^ligence  on  the  part  of  the  libelant  himself  would 
not  exonerate  the  ship.  This  being  so,  still  the  negligence  for  which 
libelant  would  have  been  directly  responsible,  and  the  negligence  of  a 
fellow-servant,  the  risk,  of  which  he  assumed,  will  diminish  the  amount 
of  damages  to  be  awarded  to  him.  This,  then,  is  the  last  question  in 
the  case.  The  libelant  has  been  disabled,  in  some  respects;  for  the  most 
exacting  duty  of  a  longshoreman,  permanently  disabled.  With  his  ex- 
perience and  skill,  he  can  still  make  a  living.  He  has  been  confined  to 
his  bed, — still  is, — and  has  lost  much  time.  I  award  him  as  damages 
the  sum  of  $1,500,  not  including  his  physician's  fees.  Towards  these 
I  allow  him  $75.  Let  a  decree  be  entered  accordingly;  respondent  to 
pay  costs. 


The  St.  Johns.* 

The  Gen.  Rosecrans. 

Heat9  v.  The  St.  Johns  and  The  Gen.  Rosecrans. 

{DUtrict  Court,  8.  D.  New  York.    April  6, 1888.) 

.  Collision— Signals— Contrary  Manettvers. 

A  vessel  that  agrees  by  signal  to  pass  ahead  of  another  vessel,  and  there- 
after stops  without  reasonable  necessity,  is  in  fault  if  collision  ensues. 

.  Sake. 

As  the  steam- tug  R.,  with  a  canal-boat  on  her  starboard  side,  was  turning 
from  the  North  into  the  East  river,  another  tuff,  the  D.,  being  a  little  astern, 
and  going  in  the  same  direction,  she  observed  the  steamer  St.  J.  cominj?  up  on 
her  starboard  hand.  She  signaled  her  intention  to  pass  ahead  of  the  St.  J.,  to 
which  the  latter,  by  whistles,  agreed;  and  the  St.  J.  at  the  same  time  agreed 
to  go  ahead  of  theD.  As  the  vessels  drew  nearer,  the  R.,  fearing  that  she 
would  not  clear  the  St.  J.,  stopped  and  reversed.  As  soon  as  this  was  per- 
ceived by  the  St.  J.,  she  also  stopped  and  reversed,  but  collided  with  the 
R.'8  tow,  striking  it  about  10  feet  from  her  stern.  Had  the  R  kept  on,  she 
would  have  cleared  the  St.  J.  by  at  least  100  feet,  the  same  distance  that  the 
St.  J.  passed  ahead  of  the  D.  All  the  vessels  were  moving  slowly,  and  on  direct 
lines.  Held,  that  there  was  no  reasonable  or  apparent  necessity  for  the  stop- 
ping of  the  R.,  contrary  to  the  agreement  under  which  both  had  been  acting, 
and  such  stopping  was  the  fault  that  caused  the  collision;  that  the  St.  J.  owed 
no  duty  to  the  R.,  except  the  duty  of  not  thwarting  her  in  keeping  out  of  the 

1  Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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wav^,  and  except  that,  after  tisk  of  collisioa  appeared  throqgh  the  It's  fault, 
the  St.  J.  was  bound  to  do  what  was  possible  to  avoid  her,  which  she  did. 
The  R.  waa  therefore  held  solely  liable  for  the  damage. 
8.  Same — Safe  Makoik  in  Crossing. 

It  is  not  culpable  navigation  in  the  harbor  of  New  York  for  vessels  of  mod- 
erate size,  moving  at  moderate  speed,  upon  direct  lines,  in  the  day  time  and 
in  clear  weather,  to  shape  their  courses  so  as  to  pass  100  feet  from  each  other. 

In  Admiralty. 

Carpenter  &  Mosherj  for  lib.elant. 

R.  D,  Benedict,  for  the  St.  Johns. 

Erank  D.  SturgeSy  for  the  Gen.  Rosecrans. 

Brown,  J.  On  the  4th  of  January,  1887,  at  abont  10  o'clock  in  the 
morning,  as  the  large  side-wheel  passenger  steamer  St.  Johns  was  mak- 
ing her  daily  trip  from  Sandy  Hook  to  New  York,  she  came  in  collision 
with  the  libelant's  canal-boat  S.  A.  Pyatt,  off  Castle  Garden,  striking 
with  her  stem  the  starboard  side  of  the  canal-boat  about  10  feet  from  her 
stern,  and  making  a  deep  wound,  which  caused  large  damage  to  the  boat 
and  cargo;  to  recover  which  this  libel  was  filed.  The  canal-boat  was  in 
tow  along  the  starboard  side  of  the  steam-tug  Gen.  Rosecrans,  bound 
from  near  the  Pennsylvania  Ferry  dock,  Jersey  City,  to  pier  34,  East 
river.  The  tide  was  ebb,  and  the  tug  and  to.w  going  at  the  rate  of  four 
or  five  knots.  They  were  moving  across  the  river,  and  were  probably 
heading  about  two  or  three  points  down  river,  so  as  to  round  the  Bat- 
tery within  about  400  or  600  feet  of  the  shore.  The  tug  had  the  St. 
Johns  on  her  starboard  hand,  and  was  therefore  bound  to  take  proper 
steps  to  keep  out  of  the  way.  She  had  given  a  signal  of  two  whistles, 
to  which  the  St.  Johns  had  responded  with  two,  importing  that  the  tug 
should  go  ahead  of  the  St.  Johns.  For  the  tug  it  is  contended  that  the 
steamer,  contrary  to  her  signal,  improperly  sheered  to  starboard  and 
across  the  course  of  the  tug,  which  the  steamer  denies.  The  latter  claims 
that  the  collision  was  wholly  owing  to  the  tug's  stopping  and  backing 
shortly  before  the  collision,  instead  of  keeping  on  her  course,  as  she 
should  have  done. 

The  case  has  to  be  considered,  however,  with  reference  to  the  presence 
of  another  steam-tug,  the  Delaware,  which,  soon  after  the  Gen.  Rosecrans 
left  Jersey  City,  also  left  the  dock  next  below,  with  a  car-float  about  200 
feet  long  upon  her  starboard  side.  She  also  was  bound  for  the  East  river, 
and  followed  a  course  about  parallel  with  that  of  the  Gen.  Rosecrans, 
and  from  100  to  300  feet  below  her  in  the  river.  Her  speed  was  greater 
than  that  of  tlie  Rosecrans,  so  that  at  the  time  the  last  signals  were  ex- 
changed her  float  had  got  nearly  abreast  ol  the  latter's  stern.  When  the 
two  tugs  were  about  one-third  of  the  way  across  the  river  from  the  Jersey 
shore,  the  master  of  the  St.  Johns,  then  abreast  of  Fort  William,  and 
probably  ^bput  one-fourth  of  a  mile  from  ,it,  observed  them  from  two  to 
three  points  pn  his  port  bow;  the  Rosecrans  being  then  considerably  in 
advance  of  the  Delaware.  When  he  was  a  little  way  above  the  fort,  tlie 
Rosecrans  blew  him  two  whistles,  and  then  the  Delaware  blew  to  him  two. 
He  replied  to  the  Delaware  with  one^  to  which  the  Delaware  answered  with 
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one;  thus  Agreeing  that  the  St.  Johns  shpuld  pass  ahead  of  the  Delaware. 
The  Gen.  Rosecrans  then  repeated  her  former  signal  of  two  whistles  to 
the  St.  Johns,  to  which  the  .latter  replied  with  two,  and  received  an  an- 
swering signal  of  two  whistles  from  the  Bosecrans;  and  it  was  thus  agreed 
that  the  Rosecrans  was  to  go  ahead  of  the  St.  Johns.  By  these  signals, 
about  which  there  was  no  misunderstanding,  the  St.  Johns  was  to  pass 
between  the  two  tugs,  t.  e.,  ahead  of  the  Delaware  and  astern  of  the  Rose- 
crans. She  was  heading  nearly  up  the  river,  probably  a  little  to  the  right; 
and,  being  bound  for  her  usual  landing  place,  pier  8,  North  river,  her 
course  was,  I  have  no.  doubt,  directed  so  as  to  pass  as  usual  within  100 
yards  of  pier  1.  The  St.  Johns,  until  she  passed  Fort  William,  was  go- 
ing at  her  full  speed  of  about  13  or  14  knots.  Upon  receiving  the  sin- 
gle whistle  from  the  Delaware,  and  when  about  300  yards  distant,  as 
tiie  master  estimates,  her  engines  were  slowed,  and  her  speed  was  soon 
reduced  to  about  5  or  6  knots.  The  Delaware  reversed  her  engines  as 
soon  as  it  was  understood  that  the  St.  Johns  was  to  go  ahead  of  her,  and 
her  head  swung  around  somewhat  to  the  northward,  so  that  the  St. 
Johns  passed  about  100  feet  to  the  eastward  of  her.  The  pilot  of  the 
Delaware  testifies  that  the  St.  Johns  sheered  a  little  to  the  eastward  in 
order  to  pass  him,  and  that  that  was  necessary  to  clear  the  Delaware. 
The  pilot  of  the  Rosecrans  also  testified  that  the  St.  Johns  sheered  to  the 
eastward,  so  as  to  point  to  his  bows  when  only  200  or  300  feet  below 
him,  in  consequence  of  which,  believing  collision  to  be  inevitable,  he  or- 
dered his  engines  reversed,  and  gave  notice  to  the  persons  on  the  canal- 
boat  of  the  danger,  leaving  the  pilot-house  and  going  aft  for  that  pur- 
pose. The  master  of  the  St.  Johns  denies  that  the  St.  Johns  sheered 
to  the  eastward  at  all,  or  that  any  sheer  was  necessary  in  order  to  avoid 
the  Delaware;  and,  as  the  latter  was  herself  swinging  to  port,  the  St. 
Johns  would  seem  to  those  on  the  Delaware  to  go  to  starboard,  though 
she  did  not  change  at  all.  No  reliance  can  be  placed  on  the  supposi- 
tion of  the  pilot  of  the  Delaware  under  such  circumstances.  Any  such 
sheer  is  positively  denied  by  the  witnesses  for  the  St.  Johns,  and  is 
not  corroborated  by  any  further  testimony,  or  by  any  apparent  neces- 
sity or  probability;  and  it  must  therefore  be  r^arded  as  not  proved. 
As  soon  as  the  Rosecrans  was  observed  to  be  reversing,  the  St.  Johns  re- 
versed fuU  speed,  gradually  ported  her  wheel,  and  must  have  been  nearly 
stopped  at  the  collision.  She  struck  the  canal-boat,  as  above  stated ,  about 
10  feet  from  her  stem.  The  pilot  of  the  Rosecrans  testifies  that  shortly 
before  the  collision  the  engines  were  again  ordered  ahead,  and  the  en- 
gineer says  he  got  one  or  two  turns  ahead  before  he  felt  the  blow.  The 
master  of  the  St.  Johns  testifies  that  the  bells  to  go  ahead  were  rung  on 
the  Gen.  Rosecrans  only  at  the  nioment  of  collision,  and  that,  when  the 
vessels  struck,  the  tow  was  substantially  at  rest;  and  that  his  stern  re- 
mained imbedded  in  her  side  for  some  little  interval,  until  he  backed 
.out,  without  any  further  breaking  or  tearing  of  the  wood-work,  as  would 
have  happened  bad  the  tow  then  had  any  forward  motion. 

There  is.  considerable  difierence  as  to  the  place  of  collision.     Most  of 
ihe  witnesses  for  the  Gen.  Rosecrans  put  it  abreast  of  Castle  Garden,  and 
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about  200  yards  from  it,  i.  e. ,  inside  of  the  line  of  the  piers.  The  master 
locates  it  about  400  yards  S.  W.  by  W.  from  the  end  of  pier  A,  some  400 
feet  outside  of  the  line  of  pier  1,  which  would  be  about  450  yards  from 
Castle  Garden.  Several  of  the  witnesses  were  not  in  a  position  to  ob- 
serve the  distance  from  the  shore  with  any  accuracy.  I  have  no  doubt, 
as  above  stated,  that  the  place  was  near  the  line  of  the  usual  course  of 
the  St.  Johns  in  approaching  the  landing,  and  not  far  to  the  eastward 
of  the  place  stated  by  her  master.  Holding  to  that  fact,  the  precise  place 
is  not  further  material. 

Upon  the  above  view  it  is  clear  that  the  immediate  cause  of  the  col- 
lision was  the  fact  that  the  Rosecrans  stopped  in  the  water  instead  of 
keeping  on  in  accordance  with  the  previous  understanding  by  signals. 
She  was  the  vessel  bound  to  keep  out  of  the  way.  She  selected  her  own 
mode  of  doing  so.  She  adhered  to  this  choice,  and  repeated  it,  after 
she  knew  that  the  St.  Johns  was  to  go  ahead  of  the  Delaware.  It  is 
plain  that,  had  she  kept  on,  she  would  have  cleared  the  St.  Johns  on 
the  latter's  starboard  side  by  at  least  100  feet,  i.  e.,  by  as  much  space  as 
the  Delaware  had  on  the  St.  Johns'  port  side,  and  probably  more;  and 
that  without  any  change  of  the  St.  Johns'  helm.  This  was  sufficient 
space.  The  mode  agreed  on  for  avoiding  each  olher  was  a  proper  one. 
Under  this  agreement,  had  the  Rosecrans  kept  on,  there  would  have  been 
no  risk  of  collision.  The  St.  Johns,  under  such  circumstances,  owed  no 
duty  to  the  Rosecrans,  except  not  to  thwart  her  attempts  to  keep  out  of 
the  way  by  going  ahead  as  agreed,  which  the  St.  Johns  did  not  do;  and 
except  that,  after  risk  of  collision  appeared  through  the  Rosecrans'  fault, 
she  was  bound  to  do  what  was  possible  to  avoid  her.  OUy  of  Har^ord^ 
11  Blatchf.  72,  75;  The  Nereua,  23  Fed.  Rep.  455,  456;  The  VanderbiU, 
20  Fed.  Rep.  650;  ITie  Govenuyr^  1  Abb.  Adm.  108;  The  Grempomt,  31 
Fed.  Rep.  231.  Even  with  this  stopping  by  the  Rosecrans,  she  lacked  but 
10  or  12  feet  of  clearing.  There  was  no  reasonable  or  apparent  necessity 
for  stopping  contrary  to  the  agreement  under  which  both  had  been  act- 
ing. The  St.  Johns  had  a  right  to  rely  on  the  Rosecrans  keeping  on  as 
agreed;  and  stopping,  instead  of  being  "necessary,"  was  the  maneuver 
that  tended  to  bring  on  collision,  instead  of  avoiding  it.  Rule  21  has 
no  application  in  such  circumstances.  The  Northfidd^  4  Ben.  112;  The 
Britannia^  ante^  546.  For  stopping,  the  Rosecrans  must  therefore  be 
held  to  blame. 

I  do  not  think  any  fault  is  established  in  the  St.  Johns,  rhe  courses 
of  all  these  three  vessels  .were  direct,  straight,  and  capable  of  being  de- 
termined with  reasonable  certainty  by  pilots  of  ordinary  skill.  For  ves- 
sels of  but  moderate  size,  all  going  at  such  moderate  speed  as  these  were 
going,  and  upon  direct  lines,  in  the  day-time,  and  in  dear  weather,  I 
cannot  find  that  shaping  their  courses  so  as  to  allow  a  space  of  say  100 
feet  on  each  side  for  one  to  pass  between  the  two  other  tugs  with  tows 
along-side  is  unusually  close,  or  is  dangerous  or  culpable  navigation  in 
this  harbor,  so  as  to  involve  the  St.  Johns  in  fault,  as  well  as  Uie  Rose- 
crans. The  ordinary  practice,  and  the  neceasities  of  the  harbor,  do  not 
require  and  often  would  not  admit  of  more  room  being  taken,  without 
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using  unreasonable  embarrassments. and  ddays  in  navigation.     The 
stion  of  a  reasonable  space  and  margin  for  safety  is  almost  wholly  a 
Mon  of  circumstances.     The  situation  here  was  as  simple  and  as  little 
'  icated  as  possible.    It  was  quite  different  from  that  in  the  case  of  TIir 
22  Fed.  Rep.  175,  and  from  that  of  the  Britannia  and  the  Beacons- 
*he  case  above  cited.    There,  the  Britannia^a  course,  instead  of  be- 
,•  .  fixed,  and  determinable,  like  the  St.  Johns',  involved  a  swing  of 

.  points,  and  was  therefore  largely  indeterminable.  The  fault  of 
,Mnnia  was  in  coming  into  the  wrong  part  of  the  river;  and  the  only 
.>tion  as  regards  her  was  whether  that  fault  actively  and  proximately 
ontributed  to  the  collision.  It  was  the  same  in  the  case  of  The  Active. 
Here  the  St.  Johns  was  going  where  she  had  a  right  to  go;  she  was  pur- 
suing her  direct  and  proper  course;  she  did  not,  as  I  find,  materially, 
if  at  all,  deviate  from  it;  she  was  not  guilty  of  fault  in  shaping  her  course, 
or  in  consenting  to  go  between  the  two  tugs,  as  the  Rosecrans  proposed 
she  should  go;  and  the  St.  Johns  had  already  slowed.  The  Rosecrans 
had  no  right  to  expect  more;  and  she  would  have  had  a  reasonably  suffi- 
cient margin  of  safety  had  she  kept  on,  as  she  was  bound  to  do,  and  as 
the  St.  Johns  had  the  right  to  rely  on  her  doing.  There  was  no  appar- 
ent necessity  for  her  contrary  maneuver,  and  when  the  St.  Johns  saw 
this  dangerous  maneuver  she  instantly  reversed,  and  hailed  the  Rose- 
crans to  go  ahead.  It  is  urged  that  the  St.  Johns'  helm  ought  to  have 
been  put  instantly  hard  to  starboard,  instead  of  gradually;  but  any  dif- 
ference in  the  rapidity  of  putting  the  wheel  over,  when  so  near  as  they 
then  were,  could  not  have  avoided  this  collision.  The  whole  fault,  I 
think,  was  with  the  Rosecrans.  Decrees  accordingly,  with  a  reference  to 
compute  the  damages. 


The  Grand  Isle. 

Nicole  v»  The  Grand  Islb. 

(Oireuit  Court,  B.  D,  Louisiana.    April  6, 188a) 

CoLLTBTON— Proof— Wbioht  of  Evidence. 

.  The  owner  of  a  lugj?er  brought  a  libel  for  damages  against  the  G.,  a  steam- 
tug.  Two  witnesses  and  libelant  testified  that  the  G.  collided  with  the  lug- 
ger in  passing.  Four  employes  of  the  G.  testified  positively  that  they  passed 
the  lugger  without  colliding  in  any  way.  Many  circumstances  corroborated 
claimant's  witnesses,  while  some  favored  libelant  and  his  witnesses.  Held 
that,  the  weight  of  evidence  being  for  claimant,  and  the  record  showing  that 
libelant  had  grossly  exaggerated  the  circumstances  and  damages,  the  libel 
should  be  dismissed. 

In  Admiralty.     Libel  for  damages. 

The  Grand  Isle,  a  steam-propeller,  was  plying  between  New  Orleans 
and  Grand  Island,  through  the  "Company  Canal,"  an  outlet  from  the 
Mississippi  river.     On  the  9th  of  November,  1886,  she  was  on  her  way 
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to  Grand  Island,  having  a  model,  barge  in  tow,  which  a  man  was  steer- 
ing. On  her  way,  just  after  leaving  the  canal  lock,  she  approached  the 
lugger  San  Pierre,  which  boat  she  was  charged  with  having  run  into  and 
damaged.  The  rules  and  custom  which  regulate  the  navigation  of  the 
canal  are  that  luggers,  when  a  steamer  is  about  to  pass  by  them,  are  to 
be  held  by  poles  or  ropes  to  the  bank.  The  lugger  was  on  her  way  to 
New  Orleans,  in  charge  of  her  owners,  with  a  cargo  of  oysters. 

J".  D,  Grace  and  F.  ArmarU,  for  libelant. 

0.  B,  Sanmm  and  C  McRae  Sdphy  for  claimant. 

Pardee,  J.  The  liability  of  the  Grand  Isle  in  this  case  turns  upon 
the  fact  whether  or  no  the  Grand  Isle  collided  with  the  lugger.  If  she 
did,  she  was  in  fault,  and  the  lugger  was  not  in  fault  thereafter  in  swing- 
ing out  into  the  stream  and  colliding  with  the  barge.  If  she  did  not, 
then  the  lugger  was  not  properly  held  or  secured  to  the  bank  of  the 
canal,  as  the  rules  required,  and  whatever  collision  there  was  with  the 
barge  in  tow  was  the  result  of  the  lugger's  negligence.  On  this  point 
Joseph  Balsamo,  crew  of  the  lugger,  swears  "that  the  steam-boat  struck 
us,  and  gave  us  a  side  lick  in  passing;"  and  he  says,  "the  shock  of  the 
steam-boat  caused  the  oysters  to  open."  Pierre  Nicole,  the  libelant, 
swears.  "The  steam-boat  struck  me;  the  shock  broke  the  pole  I  was  hold- 
ing, and  it  struck  me  a  blow  which  knocked  me  down."  Salvadore  Pi- 
cone,  witness  for  the  libelant,  who  was  with  the  lugger  Eva,  says,  in  his 
examination  in  chief,  "that  the  steam-boat  did  not  strike  the  lugger;" 
but  on  cross-examination  says  "that  the  steam-boat  did  strike  the  lug- 
ged." This  constitutes  the  libelant's  entire  evidence  on  this  material  and 
turning  point.  The  claimant  produces  the  testimony  of  Michael  Mc- 
Swensy,  Jacob  Prevost,  Francisco  Payreagan,  and  Joseph  Worley,  all  at 
the  time  employes  of  the  Grand  Isle,  and  all  of  them  swear  positively 
that  the  steamer  passed  the  lugger  without  colliding  in  any  way.  Will- 
iam Appel,  another  employe  of  the  Grand  Isle,  swears  positively  both 
ways.  There  are  many  circumstances  developed  by  the  testimony  in  the 
case  which  corroborate  to  some  extent  the  testimony  of  claimant's  wit- 
nesses, and  there  are  some  circumstances  which  corroborate  the  libelant 
and  his  witness.  Where  the  truth  lies,  the  court  cannot  undertake  to 
say.  The  weight  of  the  evidence  is  with  the  claimant.  Considering 
this,  and  the  fact  apparent  from  the  record  that,  if  the  libelant's  boat 
was  injured  at  all,  he  has  grossly  exaggerated  the  circumstances  and 
damages,  it  is  clear  that  the  libel  in  this  case  should  be  dismissed;  and 
it  is  so  ordered^  with  costs  of  both  courts. 
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J.  B.  Brewster  &  Go.  v.  Tuthill  Spring  Co.  et  al. 
iCireuit  Court.  K  D.  lUinoic.    April  80,  1888.) 

1.  Spbcipio  Pbrpormance— Remedy  at  Lav. 

Complainant,  the  owner  of  a  patent  for  an  improvement  in  carriage  springs, 
made  a  contract  witli  defendants,  spring  makers,  by  which  defendants  agreed 
to  collect  a  certain  royalty  for  each  set  of  springs  manufactured  by  them  un- 
der complainant's  patent,  and  sold  to  carriage  manufacturers  and  dealers  in 
carriage  hardware,  and  to  render  quarterly  accounts  of  such  sales,  and  to  per- 
mit complainant's  agents  to  examine  their  books,  a  certain  portion  of  the  roy- 
alty to  be  paid  to  complainant.  Beld,  that  for  a  failure  on  the  part  of  defend- 
ants to  render  accounts  or  to  permit  an  examination  of  their  books,  com- 
plainant had  an  adequate  remedy  at  law,  and  could,  under  Rev.  St.  U.  S.  § 
724,  compel  a  production  of  the  books;  and  that  speciiic  performance  would 
not  be  decreed. 

d.  Bamb— Mistake— Patent. 

Complainant's  patent,  reissue  of  August  18, 1874,  No.  6,018,  was  merely  for 
the  combination  of  a  carriage  spring  with  other  elements,  and  not  upon  the 
manufacture  of  the  spring  itself;  but  the  device  was  known  in  the  market  as 
the  ''Brewster  Spring, "  and  defendants  supposed  that  the  patent  covered  its 
manufacture,  and  there  was  evidence  that  complainant's  agent  so  represented 
to  them.  Complainant  knew  of  this  mistaken  impression  on  the  part  of  de- 
fendants, but  did  not  attempt  to  correct  it,  and  the  license  was  procured  on 
the  basis  that  defendants  had  no  right  to  manufacture  the  springs  without  it. 
During  the  life  of  the  contract  other  parties  manufactured  and  sold  the  "  Brews- 
ter Spring, "  without  license  or  royalty,  thereby  injuring  defendants'  busi- 
ness, but  complainant  never  took  any  legal  steps  to  prevent  such  sales.  Held, 
that  complainant's  conduct  in  obtaining  the  license,  and  in  failing  to  protect 
its  licensees,  excluded  it  from  the  protection  of  a  court  of  equity  by  specific 
performance. 

In  Equity.     Bill  for  specific  performance. 

Oifford  &  BrowHy  B.  F.  Thurston^  and  Jesse  A.  BaMmn,  for  complain- 
ant. 

Jiiddj  Ritchie,  Esher  &  Jvdd,  for  defendants. 

Blodgett,  J.  This  is  a  bill  in  equity  to  compel  a  specific  perform- 
ance of  a  contract  entered  into  between  the  complainant  and  the  defend- 
ants F.  H.  Tuthill  and  W  H.  Tuthill,  and  which  it  is  claimed  the  de- 
fendant the  Tuthill  Spring  Ck>mpany  is  bound  to  perform  and  carry  out 
as  the  successors  of  the  individual  defendants.  It  appears  from  the 
pleadings  and  proofs  that  the  complainant,  a  corporation  existing  under 
the  laws  of  the  state  of  New  York,  is  the  owner  of  a  patent  granted  to 
complainant,  as  assignee  of  Thomas  H.  Wood,  on  May  27,  1873,  for 
"an  improvement  in  carriage  springs,"  which  patent  was  reissued  August 
18,  1874,  to  complainant,  as  reissue  No.  6,018.  The  patent  in  question 
is  for  a  device  for  connecting  the  body  of  a  buggy  or  light  carriage  with 
the  side-bars  by  means  of  two  transverse  semi-elliptic  springs,  and  the 
claim  of  the  patent  is  in  the  following  words:  "The  semi-elliptic  springs, 
G,  G,  interposed  between  the  side-bars,  F,  F,  and  the  wagon  body,  all 
combined  substantially  as  specified."  It  appears  that  after  the  patent 
in  question  was  issued  and  placed  before  the  public,  buggies  or  light  road 
wagons  containing  the  device  covered  by  this  patent  became  popular, 
and  quite  an  extensive  demand  was  at  once  created  for  this  class  of  ve- 
v.34F.no.lO— 49 
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hides,  which  became  known  to  the  trade  as  the  "Brewster  Buggy;"  and 
the  springs  in  question  became  known  as  the  '^^ Brewster  Springs;"  so 
that  manufacturers  of  springs  adopted  the  practice  of  making  springs 
adapted  to  the  combination  covered  by  this  patent,  with  the  shackles 
or  clips  by  means  of  which  the  springs  were  attached  to  the  side-bars; 
and  these  springs  became  known  to  the  trade  as  the  '^ Brewster  Springs" 
and  "Brewster  Cross-Springs,"  and  were  kept  in  stock  by  dealers  in  car- 
riage makers'  supplies.  The  complainant  issued  licenses  to  a  large  num- 
ber of  manufacturers,  authorizing  the  use  of  the  patent  in  the  construc- 
tion of  vehicles;  but  after  a  time  complainant  adopted  a  method,  which 
seems  to  have  been  wholly  unique  and  new  at  that  time,  of  licensing 
spring  makers  to  manufacture  and  sell  springs  adapted  to  use  in  the 
combination  covered  by  this  patent;  the  spring  makers  to  collect  from 
the  carriage  makers  a  royalty  for  the  use  of  the  complainants,  in  addi- 
tion to  their  price  for  the  springs  as  manufacturers;  and  also  to  accom- 
pany each  set  of  springs  sold  for  use  in  the  combination  covered  by  the 
patent  with  a  plate  with  the  word  "patented"  stamped  thereon,  and  the 
date  of  the  patent;  the  object  of  this  arrangement  being  to  make  the  spring 
makers  collect  for  the  complainant  its  royalties;  and  to  the  extent  of  the 
springs  sold  and  royalties  so  collected  to  license  the  use  of  the  patent. 
Among  other  spring  makers  to  whom  licenses  of  this  character  were  issued, 
were  the  defendants  F.  H.  and  W.  H.  Tuthill,  then  doing  business  as  man- 
ufacturers of  springs  in  the  city  of  Chicago,  under  the  firm  name  of  Tut- 
hill  &  Co.  This  license,  which  bears  date  on  the  7th  of  September,  1880, 
gives  and  grants  to  the  firm  of  Tuthill  &  Co.  a  license  to  make  and  sell 
springs  adapted  to  be  used  as  shown  and  specified  in  this  reissued  patent, 
and  provides  that  the  licensees  shall  collect  for  each  set  of  springs  they 
shall  sell  to  carriage  or  wagon  manufacturers  a  royalty  of  five  dollars  for 
each  set  of  springs;  and  for  each  set  of  springs  sold  by  them  to  dealers  in 
carriage  hardware,  a  royalty  of  four  dollars  from  the  purchaser  thereof;  but 
they  were  not  to  collect  any  such  royalties  from  purchasers  who  had  been 
licensed  by  the  complainant  to  use  the  said  patented  device.  The  licensees 
were  bound  by  the  terms  of  the  license  contract  to  keep  a  correct  and 
separate  account  in  a  suitable  book  or  books  of  all  such  springs — that  is, 
the  "Brewster  springs" — that  they  should  make  or  cause  to  be  made; 
and  also  of  all  such  springs  which  they  should  sell,  or  cause  to  be  sold, 
with  the  names  of  the  parties  to  whom  they  were  sold;  including  those 
sold  to  parties  holding  licenses  from  complainant,  which  book  or  books 
should  be  at  all  suitable  times  open  to  the  inspection  of  the  complain- 
ant or  his  authorized  agent,  with  authority  to  make  copies  thereof;  and 
the  licensees  also  agreed  to  render  to  the  complainant,  on  the  1st  days  of 
January,  April,  July,  and  October,  of  each  year,  a  correct  account  in 
writing  of  all  said  springs  made  by  them  during  the  preceding  three 
months,  of  all  said  springs  sold  or  caused  to  be  sold  by  them  during  the 
three  months  preceding  the  rendition  of  said  account,  and  also  a  correct 
account  of  the  names  of  all  the  licensees  to  whom  they  had  sold,  or  caused 
to  be  sold,  any  of  said  springs  during  the  said  period,  and  the  number 
of  sets  of  said  springs  so  sold  to  each;  the  correctness  of  which  report 
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and  account  was  to  be  verified  by  the  oath  of  some  person  having  the 
best  means  of  knowing  the  truth  thereof.  And  the  said  Tuthill  &  Co. , 
as  such  licensees,  were  also  within  10  days  after  the  rendition  of  such 
account,  to  pay  to  complainant  three  dollars  for  each  set  of  springs  re- 
ported in  said  account  as  having  been  sold  or  caused  to  be  sold  by  them, 
except  those  which  had  been  sold  to  parties  holding  licenses  from  the 
complainant  to-  use  said  patent.  The  licensees  were  also  to  furnish  the 
purchaser  of  each  set  of  springs  with  a  plate,  which  was  to  be  provided 
by  complainant,  which  should  bear  the  following  inscription,  "Patented 
May  27,  1873."  It  also  appears  that  complainant  has,  since  the  making 
of  this  license,  from  time  to  time,  reduced  the  amount  of  royalty  to  be 
charged  and  collected  by  the  manufacturers  for  the  use  of  said  patented 
device;  but  the  main  features  of  the  license  have  not  been  in  any  other 
respect  materially  modified.  It  further  appears  that  similar  licenses 
were  given  by  the  complainant  to  about  20  other  spring  manufacturers 
in  the  United  States;  and  that  there  are  about  100  manufacturers  of  car- 
riages and  buggies  licensed  by  the  complainant,  who,  by  the  terms  of 
the  licenses  given  to  Tuthill  &  Co.  and  to  other  spring  makers,  were  to 
pay  no  royalty  for  the  springs  purchased  by  them.  It  further  appears 
from  the  pleadings  and  proof  that  in  May,  1883,  a  corporation  was  or- 
ganized known  as  the  "Tuthill  Spring  Co.,"  and  that  since  the  organiza- 
tion of  such  corporation  the  said  firm,  and  the  individual  members  thereof, 
have  ceased  to  do  business  as  spring  manufacturers,  and  said  corporation 
has  succeeded  to  the  business  formerly  conducted  by  the  firm,  the  said  F. 
H.  and  W.  H.  Tuthill  being  the  principal  stockholders  and  business  man- 
agers of  said  corporation;  and  that  since  the  formation  of  said  corpora- 
tion it  has  manufactured  and  sold  Brewster  springs  quite  extensively. 
It  also  appears  from  the  proof  that  the  firm  of  Tuthill  &  Co.  and  the 
Tuthill  Spring  Company  have  sold  alarge  number  of  these  springs  adapted 
for  use  in  the  patented  combination,  upon  which  they  have  failed  to  col- 
lect the  royalties  called  for  by  the  license,  and  have  foiled  and  refused  to 
report,  as  called  for  by  the  terms  of  the  license,  the  number  of  springs 
made  and  sold,  and  to  whom  sold,  and  to  pay  over  the  royalties  col- 
lected on  said  springs;  that  neither  said  firm  nor  said  company  have 
made  any  reports  of  springs  sold  since  October,  1884;  and  by  their  an- 
swer in  this  case  the  defendants  say  they  have  determined  to  pay  no 
more  royalty,  and  to  render  no  more  accounts  for  such  springs.  It  also 
appears  that  the  defendants  have  refused  to  allow  the  agents  of  the  com- 
plainant to  inspect  their  books  of  account  for  the  purpose  of  ascertain- 
ing the  number  of  springs  sold,  and  to  whom  sold,  pursuant  to  the  pro- 
visions of  the  contract.  The  bill  asks  that  the  defendants,  Tuthill  & 
Co.,  and  the  Tuthill  Spring  Company,  be  compelled  to  specifically  per- 
form their  said  agreement  to  render  on  the  1st  days  of  January,  April, 
July,  and  October  of  each  year  correct  accounts,  as  called  for  by  their 
said  license;  and  that  the  defendants  be  compelled  to  specifically  per- 
form all  the  provisions  of  said  agreement,  and  to  give  complainant's  agents 
the  right  to  inspect  their  books  which  contain  accounts  of  the  sales  of 
said  springs,  and  to  take  copies  thereof. 
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The  defenses  set  up,  briefly  stated,  are:  (1)  That  equity  has  no  juris- 
diction in  this  case,  because  the  oomplainaut  baa  a  plain,  adequate,  and 
complete  i^medy  at  law;  (2)  that  the  license  contract  was  obtained  from 
the  defendants  Tuthill  &  Co.  by  fraud  and  misrepresentation;  and  ought 
not  to  be  enforced  in  a  court  of  equity;  (3)  that  the  patent  in  question 
is  void  for  want  of  novelty;  (4)  that  the  reissued  patent  is  void  by  reason 
of  its  expanded  claim. 

As  to  the  first  point  made,  that  complainant  has  an  adequate  remedy 
at  law,  I  can  see  ne  reason  why  the  complainant  in  an  action  at  law  can- 
not recover  all  the  damages  for  the  breach  of  this  contract  that  could  be 
awarded  by  a  court  of  equity ,  and  could  have  action  for  successive  breaches 
of  the  same;  and  by  section  724  of  the  Revised  Statutes  complainant  can 
compel  the  production  of  defendants'  books  to  the  same  extent  that  this 
court  can  do  sitting  as  a  court  of  equity. 

Upon  the  second  point  made  by  the  defendant,  that  the  contract  was 
obtained  from  the  defendant  by  fraud  and  misrepresentation,  and  hence 
ought  not  to  be  enforced  in  a  court  of  equity,  there  is  a  conflict  of  testi- 
mony. The  defendant  William  H.  Tuthill,  states  in  substance,  that  some 
time  before  the  da' 3  of  the  license,  a  man  purporting  to  be  from  J.  B. 
Brewster  &  Co.  called  on  him,  and  represented  that  it  would  be  neces- 
sary for  Tuthill  &  Co.  to  take  a  license  from  Brewster  &  Co.,  beforr  the 
firm  could  manufacture  "Brewster  springs;"  that  at  this  time  he,  Will- 
iam H.  Tuthill,  was  entirdiy  ignorant  of  Uie  scope  and  claims  of  the  com- 
plainant's patent;  that  he  knew  there  were  springs  in  the  market  known 
as  "Brewster  Springs,"  but  did  not  know,  until  he  was  so  informed  by 
complainant's  agent,  that  it  was  necessary  to  have  a  license  in  order  to 
manufacture  them;  and  that  at  the  time  he  applied  for  the  license  he  was 
laboring  under  the  impression  or  supposition  that  the  complainant's  patent 
covered  the  manufacture  of  the  spring  itself;  and  was  also  led  to  believe, 
from  what  was  stated  to  him  by  complainant's  agent,  that  complainant's 
patent  was  upon  the  spring,  and  not  upon  the  combination  of  the  spring 
with  other  elements.  Mr.  Tucker,  the  complainant's  agent,  who  had  the 
interview  with  W.  H.  Tuthill,  testifies,  in  substance,  that  he  told  him 
that  a  license  would  be  necessary  in  order  to  entitie  them  to  manufacture 
the  springs;  but  he  did  not  tell  young  Tuthill  that  the  patent  was  upon 
the  spring.  This  is  the  substance  of  the  testimony  upon  the  question  as 
to  the  circumstances  under  which  the  license  was  applied  for;  and,  taking 
the  allegations  of  the  biU,  and  the  statements  of  Mr.  Tucker  as  to  the 
fact  that  soon  after  the  issue  of  this  patent  the  springs  used  in  the  com- 
bination became  known  ub  "the  Brewster  Springs"  or  "Brewster  Cross- 
Springs,"  and  were  dealt  in  by  dealers  in  carriage  makers'  hardware  and 
supplies  and  others,  by  that  name.  I  have  no  doubt  that  the  impression 
on  young  Tuthill's  mind,  at  the  time  he  was  called  upon  by  Mr.  Tucker, 
was  that  the  patent  was  upon  the  springs.  This  was  a  natural  impres- 
sion from  the  manner  in  which  the  springs  were  spoken  of  in  the  trade 
and  business;  and,  if  Mr.  Tucker  did  not  actually  tell  Mr.  Tuthill  that 
the  patent  was  upon  the  springs  themselves,  I  have  no  idea  that  he  at- 
tempted to  disabuse  his  mind  of  the  erroneous  impressiou  he  had  upon 


Digitized  by 


Google 


J.  B.  BBEWSTEB  &  CX>.  V.  TUTHILL  SPBINQ  00.  778 

that  subject,  but  allowed  him  to  i:emain  under  the  supposition  that  the 
patent  was  upon  the  springs.  While  the  circumstances  were  such  that 
Mr.  Tucker  ought,  as  complainant'^  agent,  to  have  frankly  informed  Tut- 
hill  &  Co.  that  the  springs  were  not  patented  alone  or  by  themselves, 
but  that  complainant  had  adopted  the  plan  of  licensing  spring  makers  as 
the  easiest  method  of  collecting  its  own  royalties,  and  then  left  them  at  lib* 
erty  to  decide  whether  they  would  take  a  license  or  not.  The  complain- 
ant, as  the  owner  of  this  patent,  had  adopted  a  novel  expedient  or  a1> 
tempt  to  make  the  spring  makers  its  agents  for  the  introduction  of  its  pat- 
ents, and  the  collection  of  its  royalties,  acting  probably  under  the  advice 
that  manufacturers  of  these  springs  adapted  to  be  used  in  the  patented 
combination  were  contributory  infringers  of  &e  patent,  if  they  did  so 
without  license.  The  agent  or  agents  of  the  complainant  would  natur- 
ally claim  to  a  spring  manufacturer  that  such  spring  maker  had  no  right 
to  make  and  sell  the  "Brewster  Springs,"  as  they  were  known,  without 
a  license  from  complainant;  and  the  natural  inference  of  any  person  un- 
trained in  the  technicalities  of  the  patent  law,  or  the  peculiar  proced- 
ure of  the  complainant  with  reference  to  this  patent,  would  be  that  the 
patent  was  upon  the  springs  themselves.  Hence,  I  have  no  doubt  that 
this  license  was  taken  by  the  firm  of  Tuthill  &  Co.  under  the  impression 
that  the  patent  was  upon  the  springs,  and  that  they  could  not  manufacture 
them  without  a  license  from  the  complainant.  This  firm  was  just  start- 
ing in  business,  and  was  undoubtedly  desirous  of  manufacturing  any  and 
all  articles  in  their  line  for  which  there  was  a  demand,  and  also  cautious 
about  getting  into  trouble  by  infringing  any  one's  patent,  and  for  these 
reasons  this  junior  member  of  the  firm  was  easily  persuaded  to  take  a 
license,  the  sole  terms  of  which  were  dictated  by  complainant;  and  these 
terms,  if  lived  up  to  and  enforced,  if  not  in  themselves  inequitable  and 
unjust,  are,  to  say  the  least,  embarrassing  to  the  licensee,  as  they  virtu- 
ally make  the  licensee  admit  that  he  is  a  contributory  infringer  of  com- 
plainant's patent  by  making  and  selling  these  springs;  leaving  the  field 
open  for  bolder  men,  who  refuse  to  take  a  license  to  make  springs,  and 
sell  them  to  whoever  will  buy  them;  and  to  contest  not  only  the  ques- 
tion of  contributory  infringement,  but  also  the  validity  of  the  patent  it- 
self. The  complainant  has  instituted  no  prosecution  which  has  been 
brought  to  trial,  and  apparently  has  sought  to  force  no  prosecution  to 
trial  against  these  manufacturers  on  the  ground  of  their  being  contribu- 
tory infringers  of  its  patent;  so  that,  in  effect,  the  market  for  cross-springs 
of  this  character  has  been  supplied  mainly  by  manufacturers  who  have 
taken  no  licenses  from  the  complainant,  and  were  free  to  sell  to  whoever 
they  saw  fit,  making  their  own  price  merely  as  manufacturers,  and  with  no 
royalty  or  patent  fee  added.  That  this  conduct  on  the  part  of  complain- 
ant has  had  the  effect  to  interfere  with  the  business  of  the  firm  of  Tuthill 
&  Co.  and  the  Tuthill  Spring  Company,  is  clearly  shown  by  the  proof; 
and  it  would  seem  that  every  dictate  of  justice  and  fair  dealing  required 
that  this  complainant  should  protect  its  licensees  if  it  expected  them  to 
live  up  to  the  terms  of  their  licenses;  and,  not  having  done  so,  I  am  of 
the  opinion  that  the  conduct  of  the  complainant  in  obtaining  this  license 
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under  what  in  effect  amounted  to  a  false  statement  as  to  the  scope  of  the 
{>atent,  and  the  conduct  of  the  complainant  since  the  license  was  obtained, 
in  not  protecting  its  licensees,  is  such  as  to  exclude  the  complainant  from 
the  protection  of  a  court  of  equity  by  the  specific  enforcement  of  this 
contract.  Complainant  has  put  defendants  in  such  relations  to  it  under 
this  license  that  every  dictate  of  fair  dealing  required  that  they  should 
not  only  establish  and  maintain  the  validity  of  the  patent  as  against  those 
who  used  the  entire  combination,  but  also  that  they  sustain  by  judicial 
proceedings  the  position  on  which  they  exacted  this  license  from  defend- 
ants, viz.,  that  all  who  made  and  sold  springs  adapted  and  fitted  for  use 
in  the  combination  were  infringers,  and  thus  have  protected  the  defend- 
ants in  the  manufacture  of  the  springs;  and  this  complainant  has  wholly 
failed  to  do.  The  law  is  well  settled  and  elementary  that  where  a  con- 
tract is  harsh  and  oppressive,  or  where  it  has  been  obtained  by  fraud,  or 
where  even  one  party  has  executed  it  under  a  mistaken  impression  of 
its  scope  and  provisions,  a  court  of  equity  will  not  interfere  to  specifically 
enforce  it,  but  will  leave  the  complainant  to  his  remedy  at  law.  2  Story, 
Eq.  Jur.  §§  693,  769,  770;  Bigelow,  Fraud,  390,  391;  Adams,  Eq;  83; 
Race  V.  Weston^  86  HI.  94.  I  am,  therefore,  of  opinion  that  upon  this 
second  ground,  if  not  upon  the  first,  the  complainant  is  entitled  to  no  re- 
lief in  this  court. 

The  third  and  fourth  points  made  by  the  defendants,  which  challenge 
the  validity  of  the  patent  for  want  of  novelty,  and  by  reason  of  the  reissue 
with  expanded  claims,  while  not  necessary  for  consideration  in  the  view 
I  take  of  the  case  upon  the  other  points  made,  may,  I  think,  be  so  far 
considered  as  to  say  that  the  defendants  have  put  into  the  record  a  large 
amount  of  proof  bearing  upon  these  questions;  and  in  my  estimation 
this  proof  could  never  have  been  considered  by  the  court,  because,  if  this 
contract  was  binding  upon  the  defendant,  and  could  be  enforced  in  this 
court,  I  have  no  doubt  the  defendants  were  estopped  from  denying  the 
validity  of  the  patent  from  any  cause;  and  hence,  while  dismissing  this 
bill  for  want  of  equity,  it  will  be  with  the  provision  that  the  defendants 
pay  their  own  costs,  as  the  bulk  of  the  costs  on  the  part  of  defendants 
has  been  made  by  taking  proof  upon  these  two  latter  points. 


St.  Louis  &  C.  R.  Co.  v.  Thomas  et  aL 
.  {Circuit  Court,  &  D.  Ittinaii.    February  9, 1888.. 

BicorBNT  Domain— Tbansfbb-Boat  Landiko. 

Act  HI.  July  1. 1887.  known  as  the  ''Water-Craft  Act, *  provides  that  all 
railroad  companies  having  a  terminus  upon  any  navigable  river  borderiui;  on 
that  state  shall  have  power  to  own  for  their  own  use  any  water-craft  neces- 
sary in  carrying  across  such  river  any  cars,  etc.,  ''provided  that  no  right  shall 
exist  under  this  act  to  condemn  any  real  estate  for  a  landing  for  such  water- 
craft,  or  for  any  other  purpose.  And  this  act  shall  only  apply  to  such  rail- 
road companies  as  own  the  landing  for  such  water-craft "    Meid,  that  a  rail- 
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road  company  whoso  road  terminated  on  the  Ohio  river  at  Cairo  could  not 
condemfi  land  for  an  incline  track  and  transfer  ferry-boat  landing,  in  order 
to  connect  with  another  railroad  company. 

Ck>ndemnation  Proceedings.     On  motion  for  rehearing. 

John  M.  Lansderif  A.  Leek^  and  Qreene  &  Humphrey ^  for  petitioner,  and 
resisting  motion. 

Brown,  Wheder  &  Brovm,  and  John  M,  Buder^  for  defendants,  and  also 
for  the  motion. 

Before  Gresham  and  Allen,  JJ« 

Gbesham,  J.,  (praUy.)  This  proceeding  was  commenced  by  the  St. 
Louis  &  Cairo  Raihroad  Company  and  the  Mobile  &  Ohio  Railroad  Com- 
pany, in  the  old  Wabash  case  against  Thomas  and  Tracy,  trustees  of  the 
Cairo,  Vincennes  &  Chicago  Railroad  Company  and  the  Cairo  Transfer 
Company,  to  condemn  a  piece  of  land  on  the  bank  of  the  Ohio  river,  at 
Cairo,  for  an  incline  track  and  transfer  ferry-boat  landing.  We  have 
given  such  consideration  to  the  questions  arising  on  the  petition  for  a  re* 
hearing  as  the  limited  time  justified,  and  are  prepared  to  announce  our 
conclusion. 

One  of  the  objections  urged  against  the  proceeding  is  based  upon  what 
is  known  as  the  "  Water-Craft  Act,"  passed  by  the  legislature  of  Illinois 
on  July  1,  1877.  So  much  of  that  act  as  it  is  material  to  notice  reads 
thus: 

"Be  it  enacted  by  the  people  of  the  state  of  Illinois  represented  in  the  gen- 
eral assembly,  that  all  railroad  companies  incorporated  under  the  laws  of  this 
state  having  a  terminus  upon  any  navigable  river  bordering  on  the  state  shall 
have  power  to  own  for  their  own  use  any  water-craft  necessary  in  carrying 
across  such  river  any  cars,  property,  or  passengers  transported  over  their  line, 
or  transported  over  any  railroad  terminating  on  the  opposite  side  of  such  river, 
to  be  transported  over  their  line:  provided,  that  no  right  shall  exist  under 
this  act  to  condemn  any  real  estate  for  a  landing  for  such  water-craft,  or  for 
any  other  purpose.  And  this  act  shall  only  apply  to  such  railroad  companies 
as  own  the  landing  for  such  water-craft.  ** 

This  act  confers  upon  Illinois  railroad  corporations  terminating  upon 
navigable  rivers  along  the  border  of  the  state  the  right  to  own  and  operate 
transfer  boats  between  the  opposite  sides  of  such  rivers.  The  St.  Louis 
&  Cairo  Railroad  Company  owns  a  line  of  road  terminating  on  the  Ohio 
river  at  Cairo,  and  the  Mobile  <k  Ohio  Railroad  Company  owns  a  line  of 
road  terminating  on  the  same  river  immediately  opposite;  and  the  former 
company  needs,  or  supposes  it  needs,  land  at  Cairo  upon  which  to  con- 
struct its  track  down  to  the  river,  and  for  a  landing,  from  which  it  may 
run  its  cars  upon  boats  to  be  transferred  to  the  Mobile  &  Ohio  road  on 
the  opposite  side  of  the  river,  and  to  enable  it  to  receive  the  cars  of  that 
company.  The  question  is  whether  land  can  be  acquired  by  the  peti- 
tioner for  this  purpose  by  condemnation.  If  this  act  governs  this  case, 
— and  it  seems  to  me  that  it  does, — the  petitioner  cannot  own  a  transfer 
ferry-boat,  unless  it  also  owns  a  landing;  and  it  is  not  permitted  to  own 
the  land  for  a  landing  unless  it  acquires  it  by  purchase.  Why  the  legis- 
lature denied  to  corporations  thus  situated  the  right  to  acquire  land  by 
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oondemnation  for  a  necessary  purpose  we  do  not  know,  nor  is  it  material 
to  inquire.  It  is  sufficient  to  say  that  the  legislature  was  authorized  to 
pa88  such  an  act,  and  the  courts  must  enforce  it. 

The  facts  stated  in  the  petition  seem  to  bring  the  case  squarely  within 
the  statute;  indeed,  the  act  seems  to  have  been  passed  with  reference  to 
the  conditions  which  now  exist  at  Cairo.  I  doubt  if  similar  conditions 
exist  elsewhere  on  the  border  of  Illinois.  As  already  stated,  the  road 
of  the  petitioner  terminates  at  Cairo.  It  does  not  need  the  land  in  con- 
troversy except  for  the  purpose  of  constructing  an  incline,  and  a  landing 
for  transfer  boats.  It  is  not  contended  that  additional  terminal  facilities 
are  needed  for  any  other  purpose.  I  find  no  difficulty  in  agreeing  with 
the  counsel  for  the  petitioner  on  jbII  other  points  discussed  in  the  argu- 
ment. Under  the  Illinois  statutes,  the  petitioner  and  the  Mobile  &  Ohio 
Company  are  authorized  to  consolidate;  and,  but  for  the  act  of  1877, 1 
should  feel  inclined  to  hold  that  the  petitioner  might  condemn  the  land 
in  controversy,  and  own  transfer  ferry-boats,  solely  for  the  purpose  of 
transferring  cars  from  one  side  of  the  river  to  the  other.  In  Railroad  Co, 
y.  Railroad  Oo.^  13  N.  E.  Rep.  141,  the  supreme  court  of  Illinois  held 
that  the  right  of  way  of  a  railroad  company  in  Illinois  could  be  con- 
demned and  appropriated  by  another  railroad  company,  under  the  stat- 
utes of  that  state,  only  to  the  extent  of  crossing  or  intersecting.  The 
land  in  controversy  is  not  part  of  the  right  of  way  of  the  Cairo,  Vincennes 
&  Chicago  Railway  Company. 

Judge  Allen  is  not  yet  prepared  to  hold  that  the  act  of  1877  is  an  ob- 
stacle to  the  prosecution  of  this  proceeding,  but  he  has  such  doubts  upon 
the  question  that  he  has  united  with  me  in  allowing  a  rehearing. 

Allen,  J.  I  am  not  satisfied  that  the  water-craft  act  of  1877  presents 
an  insuperable  objection  to  the  condemnation  of  the  strip  of  land  sought 
to  be  condemned  under  the  eminent  domain  rule.  The  St.  Louis  & 
Cairo  Railroad,  having  established  a  business  connection  with  the  Mo- 
bile &  Ohio  Railroad,  seems  entifled  to  facilities  to  transfer  cars  over  the 
Ohio  river.  I  have  sufficient  doubt  on  this  question,  however,  to  in- 
duce me,  in  view  of  its  great  importance,  to  concur  in  sustaining  the  mo* 
tion  for  a  rehearing,  in  order  that  the  question  may  receive  further  and 
more  mature  consideration. 


Bbown  v.  Carbonate  Bank  of  Leadville. 

{(HreuU  Court,  D.  Colorado.    lilLay  8, 1888.) 

1.  Banes  and  Banking — National  Banes— Insolvenct—Fbatjdulent  Trans- 
fbbs— plbadmo — misjoindeb  of  causes. 

The  complaint  in  an  action  to  recover  the  value  of  certain  notes  alleged  to 
have  been  the  property  of  a  bank  of  which  plaintiff  was  receiver,  and  to  htf  «'4 
been  wrongfully  converted  by  defendant,  contained  two  counts.  The  first 
charged  that  an  officer  of  plaintiff's  bank  surreptitiously  took  these  notes 
from  its  vaults>  and  delivered  them  to  defendant,  which  took  with  knowledge, 
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etc. ;  the  second  charged  that  plaintlff*8  bank,  in  contemplation  of  insolvency, 
and  with  a  view  to  preyent  the  application  of  these  assets  in  the  way  pre- 
scribed by  law,  transferred  them  to  defendant.  Held,  that  a  demurrer  on  the 
ground  of  a  misjoinder  of  causes  of  action  would  not  lie,  the  two  counts  in 
reality  stating  but  one  cause  of  action. 

2.  Same. 

The  first  count  states  clearly  and  distinctly  what  would  be  tantamount  to 
the  common-law  action  of  trover,  and  does  not  attempt  to  unite  that  form  of 
action  with  one  under  Rev.  8t.  U.  S.  §  5242.  declaring  void  all  preferences 
made  by  a  national  bank  after,  or  in  contemplation  of,  insolvency. 

8.  Bahb— Conclusions  of  Law. 

The  allegation  in  the  second  count  of  the  complaint,  that  plaintiff's  bank, 
having  refused  to  pay  its  circulating  notes,  and  suspended  payment  to  its 
creditors,  and.  being  in  default,  and  in  contemplation  of  insolvency,  assigned 
and  transferred  certain  notes  to  defendant,  with  a  view  to  prevent  the  appli- 
cation of  its  assets  amon?  its  creditors  in  the  manner  provided  by  law,  is  not 
open  to  objection  as  stating  merely  conclusions  of  law. 

At  Law.     On  demurrer  to  complaint. 
A.  W.  RuckeTy  for  plaintiff. 
8.  D.  Wallingy  for  defendant. 

Brewer,  J.  In  the  case  of  /.  Sam  Browriy  Receiver y  v.  The  (hrbonatey 
Bank  of  LeadviUey  there  is  a  demurrer  to  the  complaint.  The  gist  of  the 
complaint  is  the  recovery  of  the  value  of  certain  notes  alleged  to  have 
been  the  property  of  the  First  National  Bank  of  Leadville,  of  which  the 
plaintiff  is  receiver,  and  to  have  been  wrongfully  obtained  and  converted 
by  the  defendant.  The  complaint  is  in  two  counts.  The  first  charges 
in  substance  that  one  of  the  officers  of  the  First  National  Bank  surrepti- 
tiously took  these  notes  from  the  vaults  of  that  bank,  and  delivered  them 
to  the  defendant,  which  took  with  knowledge  of  the  circumstances;  the 
second  alleges  that  the  First  National  Bank,  in  contemplation  of  insolv- 
ency, and  with  a  view  to  prevent  the  application  of  these  assets  in  the 
way  prescribed  by  law,  transferred  them  to  the  defendant.  The  demurrer 
raises — Mrst,  the  question  of  a  migoinder  of  causes  of  action .  Obviously 
this  is  not  well  taken,  for  a  demurrer  lies  on  the  ground  of  misjoinder 
only  when  there  are  two  causes  of  action  united  in  one  complaint,  which, 
by  reason  of  a  dissimilarity  in  their  nature,  ought  not  to  be  prosecuted 
together,  as,  for  instance,  one  cause  of  action  in  ejectment  with  one  for 
libel.  Under  the  statutes,  no  such  joinder  can  be  had.  Here,  even  if 
there  were  two  diflferent  transactions, — ^two  separate  causes  of  action  for 
the  recovery  of  distinct  and  independent  assets, — each  cause  of  action 
would  rest  upon  an  implied  promise  to  pay,  would  be  similar  in  nat- 
ure, and  the  two  could  be  joined  in  one  complaint.  As  a  matter  of 
fact,  there  is  but  one  cause  of  action  stated  in  two  counts.  The  second 
ground  of  the  demurrer  running  to  the  first  count  is  that  there  is  an  at- 
tempt in  it  to  unite  a  cause  of  action — the  old  common-law  action  of 
trover — with  one  under  the  statute.  Section  5242,  Rev.  St.  I  think 
this  is  a  mistake.  It  states  clearly  and  distinctly  what  would  be  tantar 
mount  to  an  old  common-law  action  of  trover, — the  wrongful  receipt  and 
conversion  of  these  notes  by  the  defendant.  Other  matters  are  stated 
which  may  not  be  necessary  to  a  full  presentation  of  that  cause  of  action. 
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— statements  of  facts  surrounding  and  accompanying  the  transaction, 
which  may  be  unnecessary, — but  no  objection  of  that  kind  can  be  reached 
by  demurrer.  The  other  objection  is  to  the  second  count,  and  it  is 
claimed  that  that  states  merely  conclusions  of  law.  It  charges  briefly 
that  the  First  National  Bank  of  Leadville,  having  refused  to  pay  its  cir- 
culating notes,  and  suspended  payment  to  its  creditors,  and  being  in 
default,  and  in  contemplation  of  insolvency,  assigned  and  transferred  to 
the  defendant,  with  a  view  to  prevent  the  application  of  its  assets  among 
its  several  creditors  in  the  manner  in  such  cases  made  and  provided  by 
law,  certain  notes  then  described.  That  is  enough.  It  states  a  cause  of 
action  clearly  under  the  statute.  It  is  not  necessary  to  state  the  evidence, 
— describe  what  circumstances  created  the  condition  of  insolvency  or  the 
manner  in  which  the  transfer  was  made.  It  is  enough  to  allege  that  the 
bank  acted  in  contemplation  of  insolvency,  and  witti  a  view  to  prevent 
the  application  of  these  assets  as  required  by  law. 
The  demurrer  will  be  overruled.     Leave  to  answer  in  16  days. 


Haag  v.  Board  of  Countt  Com'bs. 

tOireuit  Court,  D.  Colorado.    April  t8, 1888.' 

Turnpikes  ahd  Toll-Roads— County  Aid— Bonds— Misnomer  of  Oohpant— 
Estoppel. 

Under  act  Colo.  Jan.  10. 1868,  §§  62, 58,  (Rev.  St.  o.  18,)  requiring  the  approval 
of  the  Toters  to  the  issQance  of  county  bonds  to  aid  in  the  construction  of 
wagon  roads,  where  the  voters  approve  the  issuance  of  such  bonds  in  the 
name  of  the  Del  Norte  &  Summit  Wagon  Road  Company,  and  the  counlv 
thereupon  issues  and  registers  bonds,  but  in  the  name  of  the  Del  Norte  & 
Summit- Wagon  Toll-Road  Company,  the  companies  being  one,  and  the  bonds 
reciting  that  the  voters  have  approved  their  issue  in  the  latter  name,  and 
where  the  county  pays  the  interest  regularly,  and  assumes  the  management 
of  the  completed  road,  the  bonds  are  valid  in  the  hands  of  a  honafide  pur- 
chaser notwithstanding  the  misnomer. 

At  Law.     Action  on  county  bonds. 

The  plaintiff,  Joseph  Haag,  brings  this  action  on  bonds  issued  by  the 
board  of  county  commissioners  of  Rio  Grande  county,  Colo.,  to  aid  in 
the  construction  of  a  wagon  road. 

Rogers  <k  Quthbert,  for  plaintiff. 

R.  D.  Tfiompaon  and  E.  F.  Richardaouj  for  defendants. 

Brewer,  J.  This  is  an  action  on  county  bonds,  of  which  the  plaintiff 
is  the  bona  fide  holder.  They  were  Issued  July  l^  1876,'  and  contain 
this  recital: 

*'Thls  debt  is  authorized  by  an  act  of  the  legislative  asseiii).:/  c?  t£«A  terri* 
tory  of  Colorado,  approved  the  10th  day  of  January,  1868,  and  under  the  pro- 
visions of  sections  52  and  53  of  chapter  18,  Revised  Statutes  of  Colorado.  In 
pursuance  whereof,  upon  the  13th  day  of  August,  1875,  the  commission- 
ers of  Rio  Grande  county,  of  said  territory,  submitted,  upon  written  applica* 
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tion  of  one  hundred  voters  of  said  county,  to  the  electors  thereof,  in  manner 
prescribed  by  law,  the  following  proposition :  •  Shall  the  county  of  Rio  Grande, 
territory  of  Colorado,  issue  six  thousand  dollars  of  its  coupon  bonds,  to  be 
dated  July  1, 1876,  and  bear  interest  at  the  rate  of  eight  per  cent,  per  annum ; 
the  interest  payable  annually  at  the  office  of  the  treasurer  of  ^the  territory  of 
Colorado,  the  prindpal  payable  in  ten  years  after  the  1st  day  of  July,  one 
thousand  eight  hundred  and  seventy-six;  said  bonds  to  be  used  by  the  county 
of  Rio  Grande  in  aid  of  the  Del  Norte  &  Summit- Wagon  Toll-Road  Com- 
pany?*— which  said  proposition,  upon  the  14th  day  of  September,  1875,  at  a 
special  election  held  in  said  county,  was  decided  in  the  affirmative  by  a  ma- 
jority of  the  electors  of  said  county." 

They  were  duly  registered  on  August  8,  1876,  and  the  certificate  of 
of  the  territorial  auditor  aflSxed.  The  statutes  of  Colorado  make  such 
certificate  evidence  of  the  legal  issue.  If  by  that  were  meant  conclusive 
evidence,  nothing  more  need  be  said,  for  there  is  nothing  on  the  face  of 
the  bonds  to  show  a  want  of  authority  on  the  part  of  the  county  to  issue, 
or  a  failure  to  comply  with  prescribed  conditions.  It  may  mean,  how- 
ever, only  prima  facie  evidence;  and  yet,  would  not  that  be  sufficient  to 
uphold  the  bonds  in  the  hands  of  a  bona  fide  holder,  as  against  any  mere 
defect  not  apparent  on  their  face?  I  do  not  care,  however,  to  rest  this 
case  on  either  of  these  suggestions,  for  there  has  been  a  full  showing  of 
the  facts  attending  their  issue,  and  I  am  satisfied  therefrom  that  they 
are  both  legally  and  equitably  the  valid  obligations  of  the  defendant. 
The  statute  authorized  a  subscription  to  the  capital  stock  of  an  organized 
road  company ,  and  the  payment  of  that  subscription  in  bonds.  The  re* 
cital  does  not  affirmatively  show  whether  a  subscription  or  a  donation 
was  made,  or  whether  the  recipient  was  an  incorporated  company  or  not; 
but  the  testimony  puts  the  matter  at  rest.  The  company  was  incorpo- 
rated, stock  was  subscribed,  was  issued  to  and  received  by  the  county; 
it  took  part  in  the  corporate  proceedings  as  a  stockholder,  fixed  the  rates 
of  toll,  offered  some  shares  for  sale,  and,  finally,  took  possession  of  the 
road. 

The  defense  presented — ^at  least  the  only  one  which  requires  notice — 
is  that  the  bonds  were  issued  to  the  wrong  party,  and  thus  the  intention 
of  the  voters  thwarted.  In  1874  a  company  was  formed,  but  not  incor- 
porated, known  as  the  "Del  Norte  &  Summit  Wagon  Road  Company." 
The  petition  for  an  election,  the  election  notice,  and  all  proceedings 
connected  with  the  election,  spoke  of  a  subscription  to  the  capital  stock 
of  the  Del  Norte  &  Summit  Wagon  Road  Company.  This  petition  was 
filed  with  the  county  commissioners  on  July  23,  1875.  Three  days 
before,  articles  of  incorporation  of  the  Del  Norte  &  Summit  Road  Com- 
pany were  signed.  On  the  23d,  the  day  the  petition  was  filed,  they 
were  acknowledged  by  the  incorporators,  and  on  July  27th  they  were 
filed  in  the  office  of  the  secretary  of  state,  and  the  incorporation  perfected. 
This  was  the  only  incorporated  company  in  existence  until  some  time 
after  the  issue  of  the  bonds.  On  June  30,  1876,  this  company  changed 
its  name  to  the  "Del  Norte  &  Summit  Wagon  Toll-Road  Company," — the 
name  found  in  the  bonds.  This  declaration  of  change  of  name  was  filed  in 
the  office  of  the  county  derk  of  the  county,  and  also  in  the  office  of  the  sec- 
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retary  of  state.  On  July  6,  1876,  the  county  commissioners  passed  a 
resolution  authorizing  its  president  to  subscribe  to  the  capital  stock  of 
the  Del  Norte  &  Summit  Wagon  Toll-Road  Company,  "which  said  com- 
pany," as  the  resolution  reads,  "was  formerly  known  and  designated  as 
the  'Del  Norte  &  Summit  Road  Company,'  it  being  the  same  company 
for  which  bonds  to  the  amount  of  six  thousand  dollars  were  voted  in  aid 
of,  at  the  election  held  in  said  county  on  the  14th  of  September,  1875." 
The  resolution  also  provides  for  a  certain  disposition  of  all  the  stock  of 
the  company,  both  that  belonging  to  the  county  and  that  retained  by  the 
incorporators,  which  was  to  be  placed  in  the  hands  of  a  trustee  as  guar- 
anty for  the  completion  of  the  road.  Thereafter,  at  the  solicitation  of  the 
county  officers  and  other  citizens,  a  banker  in  the  county  purchased  the 
bonds,  and  the  proceeds  were  used  in  the  construction  of  the  road.  The 
county,  as  heretofore  stated,  voted  on  this  stock,  participated  in  the  pro- 
ceedings of  this  company,  fixed  the  rates  of  toll,  offered  the  shares  for 
sale,  and  finally  took  possession  of  the  road.  Further,  it  paid  the  inter- 
est on  the  bonds  until  they  matured, — a  period  of  10  years.  Now,  al- 
though the  name  used  in  the  election  proceedings  was  not  technically 
correct,  yet  the  whole  conduct  of  affairs  from  the  commencement  to  the 
dose  shows  what  company  was  intended,  and  that  the  right  company 
received  the  bonds.  The  identification  is  complete,  and  a  mere  misno- 
mer in  no  manner  affects  the  validity  of  the  subscription  or  the  bonds. 
Maultie  v.  Fhirfidd,  105  U.  S.  870;  Anderstm  Co.  v.  Becd^  118  U.  S.  227, 
5  Sup.  Ct.  Rep.  488.  L^ally,  therefore,  the  county  is  bound  to  pay 
this  debt;  equitably,  also,  it  is  bound,  for  it  secured  that  which  a  sub- 
scription was  intended  to  secure, — the  completed  road;  it  received  the 
stock  promised  for  its  subscription;  and,  finally,  took  possession  of  the 
road  itself.  It  recognized  for  10  years  the  validity  of  the  bonds  by  the 
payment  of  the  annual  interest,  and  only  challenged  their  validity  when 
the  maturing  of  the  debt  made  the  necessary  payment  a  burden.  Un- 
der those  circumstances,  the  language  of  Drummond,  C.  J.,  in  Bank  v. 
Springfiddy  4  Fed.  Rep.  276,  is  pertinent: 

"But  the  equity  of  the  holders  of  these  bonds  does  seem  so  strong  that  no 
court,  unless  under  a  sort  of  moral  or  legal  compulsion^  would  feel  inclined 
to  say,  under  all  the  circumstances  of  this  case,  that  these  bonds  were  invalid. 
Having  been  issued  for  so  long  a  time,  the  interest  on  them  having  been  paid, 
their  validity  having  been  recognized  again  and  again  in  after  years  by  the 
city  authorities,  it  does  seem  as  though  it  is  too  late  now,  under  all  the  dr- 
cumstances  of  this  case,  for  the  city  to  question  their  validity.  I  therefore 
hold  that  they  are  valid,  and  the  city  is  liable.  It  has  issued  the  bonds,  ob- 
tained the  money,  and  the  benefits  it  has  conferred;  and  law  and  equity  de- 
clare that  the  debt  shall  be  paid." 

Pertinent,  also,   is  the  language  of  the  apostle: 

••Finally,  brethren,  *  *  *  whatsoever  things  are  honest,  whatsoever 
things  are  just,  *  *  *  whatsoever  things  are  of  good  report,  if  there  be 
any  virtue,  and  if  there  be  any  praise,  think  on  these  things." 

The  plaintiff  is  entitled  to  judgment. 
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Bliss  v.  United  States. 
(OireuU  Court,  B.  D.  MUsouri,  E.  D.    April  14,  ISSS.) 

L  Claims  agaiitst  Ustitbd  States— Jubisdictiok  ov  OiBcniT  Coxtbts— Preyi- 
OUB  Rejection. 

Act  of  March  8, 1887,  giving  to  United  States  circuit  courts  Jurisdiction  of 
claims  against  the  United  States,  contains  a  proviso  ''that  nothing  in  this  sec- 
tion shaU  be  construed  as  giving  either  of  the  courts  herein  mentioned  Juris- 
diction to  hear  and  determine  •  •  •  claims  which  have  been  heretofore 
rejected  or  reported  on  adversely  bv  any  court,  department,  or  commission 
authorized  to  hear  and  determine  the  same. "  Held  that,  the  comptroller  of 
the  treasury  having  charge  of  the  adjustment  of  accounts  against  the  gov- 
ernment, a  rejection  of  an  account  by  him  is  a  rejection  by  a  d'epartment  au- 
thorized to  hear  and  determine  the  same,  within  the  meaning  of  said  proviso. 

Si  Saicb. 

Where  an  account  against  the  dnited  States  for  legal  services  has  been  ap- 
proved by  the  attorney  general,  adjusted  by  the  first  auditor,  certified  to  the 
first  comptroller,  and  by  him  approved,  but  not  paid,  the  United  States  circuit 
court  has  Jurisdiction  of  an  action  to  recover  the  amount  thereof,  under  act 
of  March  8, 1887. 

At  Law.     Plea  to  the  jurisdiction  of  the  United  States  circuit  court. 
Wmiam  H.  Bliss^  'pro  ^. 

Uiomas  P.  Bashaw^  Dist.  Atty.,  and  Thomas  M.  Knapp^  Asst.  Bist. 
Atiy.,  for  the  United  States. 

Breweb,  J.,  (prdUy.)  In  the  case  of  WiUiam  H.  Bliaa  v.  United  States, 
there  is  a  plea  to  the  jurisdiction  of  this  court.  The  action  is  one  against 
the  United  States,  to  recover  for  services  as  United  States  district  attor- 
ney, and  under  special  employment.  It  is  brought  under  the  act  of 
March  3,  1887,  which  gives  to  the  circuit  courts  jurisdiction  of  claims 
against  the  United  States,  with  this  proviso: 

''Provided,  however,  that  nothing  in  this  section  shall  be  construed  as  giv- 
ing either  of  the  courts  herein  mentioned  jurisdiction  to  hear  and  determine 
-claims  growing  out  of  the  late  civil  war,  commonly  known  as  *  war  claims/ 
•or  to  hear  and  determine  other  claims  which  have  heretofore  been  rejected  or 
reported  on  adversely  by  any  court,  department,  or  commission  authorized  to 
hear  and  determine  the  same." 

The  plea  is  one  running  to  the  entire  petition,  there  being  several 
•counts;  and  it  rests  upon  this  last  proposition,  that  this  court  has  no 
jurisdiction  in  cases  where  the  claims  have  been  heretofore  rejected  or 
reported  on  adversely  by  any  court,  department,  or  commission  author- 
ized to  hear  and  determine  the  same.  It  appears  from  the  amended  pe- 
tition that  the  treasury  department  refuses  to  pay  any  of  these  claims. 
That  the  comptroUer  is  an  officer  having  such  charge  of  the  adjustment 
^md  settlement  of  accounts  against  the  government  that  his  action  amounts 
to  that  of  the  treasury  department  in  rejecting  a  daim,  is,  we  think, 
-clear.  Section  2169  gives  to  him  the  power  and  makes  it  his  duty  to  su- 
perintend the  adjustment  and  preservation  of  the  public  accounts,  sub- 
ject to  his  revision.  Section  191,  after  providing  for  the  presentation 
•of  claims,  declares:  ''But  the  decision  thereon  shall  be  final  and  conclu- 
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sive,  as  hereinbefore  provided."  That  is,  he  is  the  officer  of  the  treasury 
department  to  whom  the  subject  of  accounts  is  intrusted,  and  when  he 
acts  upon  those  accounts,  it  is  the  action  of  the  department.  When  he 
rejects  an  account,  it  may  be  said,  within  the  scope  of  this  act  of  1887, 
that  there  has  been  a  rejection  by  a  department  authorized  to  hear  and 
determine  the  same.  Plaintiff  insists  that  this  language  in  the  act  of 
1887  implies  a  judgment,  or  that  which  is  equivalent  to  a  judgment,  and 
that  it  means  simply  to  say  that  the  court  shall  have  no  jurisdiction  of 
claims  which  have  been  once  adjudicated.  If  it  meant  only  that,  the 
language  was  surplusage,  because  if  there  has  been  once  an  adjudication, 
of  course  the  matter  would  not  be  open  to  readjudication.  What  is 
meant  by  that,  as  we  construe  it,  is  that  when,  in  1887,  congress  said 
the  court  should  have  jurisdiction  of  suits  against  the  government,  it  was 
intended  to  apply  prospectively  and  to  claims  which  should  originate 
in  the  future,  or,  if  they  originated  in  the  past,  that  no  claim  which  had 
once  been  presented  to  any  court,  department,  or  commission,  and  had 
been  rejected  or  reported  on  adversely, — for  that  is  the  language  of  the 
section, — should  be  suable  in  the  courts.  With  that  construction,  when- 
ever a  claim  has  been  presented  to  a  department,  or  an  officer  of  that  de- 
partment authorized  to  pass  on  the  claim,  (and  act  upon  it  conclusively, 
so  far  as  the  government  is  concerned,  except  when  congress  intervenes,) 
and  rejected  or  reported  on  adversely,  that  daim  is  not  the  subject  of 
litigation  in  the  courts,  if  so  acted  on  before  the  3d  of  March,  1887 ;  and, 
according  to  the  admission  here,  these  claims  were  acted  upon  and  pay- 
ment refused  prior  to  such  date. 

There  are,  however,  in  the  first  count,  allegations  which  compel  us^ 
to  overrule  the  plea  to  the  jurisdiction,  whatever  the  facts  may  be  as 
developed  hereafter.  They  are  that  the  plaintiff  was  employed  to  ren- 
der special  services  by  the  attorney  general;  that  the  account  was  ap- 
proved by  the  attorney  general,  and  adjusted  by  the  first  auditor,  and 
a  balance  of  $2,530  found  to  be  due  the  plaintiff,  and  that  it  was  certi- 
fied by  the  auditor  to  the  first  comptroller,  and  by  him  approved,  but 
not  paid.  So,  on  these  allegations,  it  appears  that  all  the  officers  of 
the  government  chaiged  with  an  examination  of  the  facts  have  approved 
this  claim,  and  it  never  has  been  rejected.  The  plaintiff  simply  has  not 
received  the  money.  He  stands  in  the  attitude  of  a  man  with  a  claim 
against  a  corporation,  which  the  corporation  audits,  approves  and  or- 
ders paid,  but  does  not  pay.  That  is  the  status  of  this  claim,  accord- 
ing to  the  allegations  of  the  first  count,  and  so  it  is  a  claim  which  has 
never  been  rejected  or  reported  on  adversely  by  any  department  or  com- 
mission, and  the  plea,  being  to  the  petition  as  a  whole,  will  have  to  be 
overruled,  though  on  the  main  question  discussed  by  counsel  in  their 
briefs  we  think  the  views  of  the  district  attorney  are  right,  and  the: 
views  of  the  plaintiff  are  wrong. 
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Smith  et  d.  v.  Davb. 
(Cfirtmii  Court,  N.  J>.  IlHnoU,  8.  J>.    April  28. 188a| 

1.  Patents  for  iNVBUTioire— Patentability— Prior  Use. 

In  support  of  prior  use  set  up  as  a  defense  to  a  bill  for  infringement  of  let- 
ters patent  No.  871,524,  of  October  11,  1887.  to  Elias  Smith,  for  an  induction 
coil,  whereby  a  current  of  electricity  may  be  used  with  advantage  to  deaden 
the  |)ain  caused  by  dental  operations,  defendant  showed  that  one  Grimes,  a 
dentist,  had  in  lw9  taken  a  galvanic  battery  and  attached  to  it  a  third  wire 
which  in  turn  he  attached  to  the  operating  instrument,  and  that  the  apparatus 
was  successfully  worked  to  prevent  pain  in  dental  operations  in  the  same 
manner  as  in  the  Smith  patent  He  used  the  apparatus  for  about  a  year,  and 
then  abandoned  it  until  August,  1887,  when  he  took  it  up  again  after  tne  Smith 
machine  had  gone  into  use.  The  only  witness  to  this  effect  was  Grimes  him- 
self, and  he  was  unable  to  produce  nis  apparatus.  It  was  also  shown  that 
Grimeshadcopiedbodily  the  certificates  contained  in  Smith's  circulars  as  to 
the  value  and  usefulness  of  that  patent,  and  had  used  them  to  advertise  the 
machines  made  by  himself  in  1887.  EiM,  that  the  evidence  failed  to  estab- 
lish prior  use. 

9.  Same. 

Defendant  also  showed  by  one  Froeckman  that  he,  F.,  had  made  batteries 
with  three  wires,  similar  to  those  of  Smith,  as  early  as  1878,  and  that  batteries 
of  his  make  had  been  used  about  that  time  in  a  dime  museum  in  St.  Louis, 
and  on  the  streets  of  that  city  by  one  James  or  Jacques,  a  sort  of  street  fakir, 
to  cure  toothache,  earache,  neuralgia,  etc.  The  battery  was,  however,  not 
produced,  although  it  was  shown  to  be  in  the  possession  of  Jacques'  widow, 
m  St  Louis,  and  the  case  was  tried  in  Peoria,  111.  The  widow  also  testified 
that  the  battery  had  but  two  wires,  and  in  this  she  was  corroborated  by  two 
other  witnesses.    HM^  that  the  evidence  did  not  establish  prior  use. 

In  Equity.     Bill  for  inMngement. 
H.  W.  WdJsy  for  complaiuants. 
(7.  N.  MUiegan^  for  respondent. 

Blodgett,  J.  In  ^this  case  defendant  is  charged  with  the  infringe- 
ment of  patent  No.  371,524,  granted  October  11,  1887,  to  Elias  Smith, 
assignor  of  one-half  to  Fred.  Kimble,  for  an  induction  coil.  The  pur- 
pose of  the  invention,  as  stated  in  the  specifications,  is  to  produce*  means 
whereby  a  current  of  electricity  may  be  used  with  advantage  to  deaden 
the  pain  caused  by  dental  operations.  The  apparatus,  described  at 
length  in  the  specifications  and  drawings,  consists  of  a  galvanic  bat- 
tery, with  two  jars  and  provision  for  raising  and  lowering  the  cells  into 
the  jars,  with  wires  leading  from  the  cells  to  the  poles,  and  from  the 
poles  are  insulated  wires  terminating  in  electrodes,  which  are'  to  be 
taken  in  the  hands  of  the  patient.  The  current  from  the  positive  pole 
is  divided,  and  a  third  wire  is  taken  from  this  pole  and  attached  to  the 
forceps  or  other  instrument  with  which  the  dental  operation  is  to  be  per- 
formed, and,  when  in  use,  the  cells  are  dropped,  by  a  device  shown, 
into  the  liquid,  so  as  to  create  the  galvanic  current.  The  patient  takes 
the  two  electrodes,  one  in  each  hand,  while  the  operator  applies  the  for- 
ceps, or  other  instrument,  to  which  the  third  wire  is  attached ,  to  the  tooth 
or  other  part  upon  which  the  operation  is  to  be  performed;  the  effect  be- 
ing, as  is  claimed,  to  deaden  the  nerves  to  such  an  extent  as  to  make 
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the  operation  substantially  painless.  The  patent  contains  seven  claims, 
but  infringement  is  only  charged  in  this  case  of  the  fourth  claim,  which 
is  in  the  following  words:  "(4)  In  an  electrical  apparatus  for  dental  pur- 
poses, a  generator,  an  induction  coil,  the  electrodes,  and  the  wire  from 
one  of  the  discharge  posts  connected  with  a  pair  of  forceps  or  the  like, 
substantially  as  described."  There  are  several  other  features  in  the  pat- 
ent, upon  which  no  infringement  is  charged  in  this  case.  The  defend- 
ant, upon  the  hearing,  substantially  admitted  the  infringement  of  thi& 
fourth  claim  of  the  complainants'  patent;  that  is,  the  defendant  uses  an 
electrical  or  galvanic  apparatus  organized  for  the  purpose  of  use  by  den- 
tists to  deaden  or  prevent  pain,  with  two  electrodes  to  be  held  in  the  hands 
of  the  patient,  and  a  third  wire  to  be  attached  to  the  forceps  or  instru- 
ment in  the  hands  of  the  operator;  so  that  we  have  a  machine  organized 
for  the  same  purpose,  and  operating  in  substantially  the  same  manner, 
as  is  shown  in  the  complainants'  patent. 

The  defense  interposed  is  prior  use — Firsts  by  P.  T.  Grimes,  in  1859,. 
at  Liberty,  Mo.;  second^  the  manufacture  of  a  similar  battery  by  E.  A. 
Froeckman,  who  testifies  that  he  made  such  batteries  as  early  as  1873, 
with  three  wires,  to  be  used  for  the  purpose  of  alleviating  pain.  The 
only  question  is  whether  such  prior  use  is  suflSciently  established  to  de- 
feat this  patent. 

Dr.  Grimes  testifies  in  substance  that  in  1869  he  was  a  dentist  at  lib- 
erty. Mo.,  and  that  he  borrowed  from  the  college  at  that  place  a  galvanic 
battery,  to  which  he  attached  a  third  wire  to  be  attached  to  the  forceps 
or  other  dental  instrument,  and  that  he  used  this  battery,  organized  and 
arranged  as  stated,  for  the  purpose  of  preventing  pain  in  the  extraction, 
of  teeth  and  other  dental  operations  for  about  one  year  thereafter,  and 
that  it  was  successful,  and  operated  to  prevent  pain  in.  such  operations 
in  the  same  manner  as  does  the  complainants'  machine.  The  testimony 
of  this  witness  seems  to  me  wholly  improbable.  I  can  hardly  believe 
it  possible  that  a  man,  nearly  80  years  ago,  could  have  discovered  a  mode- 
of  preventing  pain  in  dental  and  surgical  operations,  so  effective  as  the 
proof  shows  this  method  to  be,  and  had  brought  it  into  successful  use- 
for  a  year  or  thereabouts,  and  then  to  have  abandoned  it  wholly,  and 
not  resumed  its  use  until  about  1886  or  1887.  The  story  seems  to  me 
so  improbable  that  it  should  require  strong  corroboration  to  induce  be- 
lief. This  witness  in  his  direct  examination  not  only  testifies  to  the  use 
of  this  battery  in  1859  by  him  for  dental  purposes,  but  also  testifies  that 
he  made  another  battery  in  1886,  of  the  same  character;  but  upon  cross- 
examination  it  very  clearly  appears  that  he  did  not  make  the  last  bat- 
tery until  some  time  in  August,  1887,  and  after  the  complainants'  bair 
tery  had  gone  into  use,  and  after  he,  the  witness,  had  seen  the  circulars 
and  the  description  thereof,  if  he  had  not  seen  the  complainants'  battery. 
It  also  appears  from  the  proof  that  this  witness  entered  upon  the  manu- 
facture of  this  kind  of  batteries;  and,  for  the  purpose  of  giving  currency 
and  publicity  and  making  a  proper  impression  upon  the  public  mind  to- 
s^ure  sales,  he  copied  bodily  the  certificates  which  were  contained  in 
eomplainants'  circular  in  regard  to  the  value  and  usefulness  of  the  corn- 
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plaicants'  machine.  This  unconscionable  act  on  the  part  of  this  wit* 
ness  goes  far,  in  my  estimation,  to  create  doubts  as  to  his  integrity,  and, 
of  course,  operates  to  throw  doubt  upon  his  truthfulness.  If  such  a  ma* 
chine  as  he  says  he  made  in  1859  was  in  fact  made  at  Liberty,  Mo.,, 
and  if  he  successfully  performed  dental  operations  with  it,  it  would  seem 
at  least  not  improbable  that  he  could  produce  the  witnesses,  if  he  could 
not  produce  the  machine  with  which  he  claims  to  have  made  such  a  suc- 
cess. It  is  hardly  possible  that  a  patient  whose  teeth  were  extracted 
without  pain  by  the  use  of  a  galvanic  battery  by  this  witness  would  have 
forgotten  the  circumstance;  and,  if  there  was  any  extensive  use,  some, 
if  not  many,  such  patients  could  be  produced  to  testify  to  the  fact.  Stand- 
ing alone,  this  witness'  testimony,  therefore,  it  seems  to  me,  is  not  suffi- 
cient to  establish  such  prior  use  as  should  defeat  this  patent. 

The  testimony  of  the  witness  Froeckman  is,  in  substance,  that  he  made 
such  batteries, — that  is,  batteries  that  had  three  wires,  one  of  which  was 
adapted  to  be  attached  to  the  surgical  instrument  with  which  the  operation 
was  to  be  performed, — as  early  as  1878,  but  he  produced  no  batteries- 
of  that  character,  and  the  defendant  does  not  produce  any  such  battery. 
He  testifies,  however,  that  he  made  one  of  these  batteries  as  early  a» 
1873,  and  made  others  afterwards  for  one  Leon  James  or  Jacques, — the 
man  seems  to  have  been  known  by  both  these  appellations, — ^which  James 
used,  from  the  time  he  so  made  it,  for  the  purpose  of  curing  toothache, 
earache,  headache,  neuralgia,  etc.,  at  the  dime  museum  in  St.  Louis, 
and  upon  the  streets  in  that  city,  as  a  sort  of  street  fakir,  and  testifier 
that  this  battery  had  the  divided  current  and  third  wire  of  the  com- 
plainants' battery. 

The  complainants'  rebutting  proof  shows  that  this  battel,  or  one  of 
the  batteries — and  probably  the  last  one — which  this  witness  made  for 
James,  is  still  in  existence  in  the  possession  of  James'  widow  in  St.  Louis, 
and  yet  the  battery  is  not  produced,  but  Mrs.  James  states  that  it  has 
obly  two  wires.  She  says  it  had  six  posts,  which  Froeckman  says  were 
all  poles  of  the  battery;  yet  she  states  emphatically  and  positively  that 
only  two  of  those  posts  were  used  in  applying  the  battery  by  her  hus- 
band; and  this  statement  is  corroborated  by  the  witnesses  Kline  and  Stahl. 
The  failure  of  the  defendant  to  produce  this  Froeckman  machine,  al- 
though the  proof  shows  that  it  is  accessible,  casts  a  doubt  upon  the  testi- 
mony of  Froeckman  as  to  its  organization. 

The  rule  is  well  settled  that  where  a  defendant  seeks  to  defeat  a  pat- 
ent by  showing  prior  use,  such  piior  use  must  be  established  beyond 
a  reasonable  doubt.  As  was  said  in  Thayer  v.  Spavlding^  27  Fed.  Rep. 
66:  "Parties  asserting  the  prior  use  of  a  device  covered  by  a  patent  have 
the  burden  of  proof,  and  are  bound  to  establish  such  prior  use  by  strong 
and  convincing,  if  not  absolutely  conclusive,  proof."  And  in  Ooffin  v. 
Ogderiy  18  Wall.  120,  Mr.  Justice  Swayne  said: 

"The  invention  or  discovery  relied  upon  as  a  defense  must  have  been  com* 
plete,  and  must  have  been  capable  of  producing  results  sought;  that  is,  the 
defendant  must  show  beyond  a  reasonable  doubt  that  the  devices  or  discover- 
ies which  are  set  up  to  defeat  the  patent  were  not  only  similar  to  the  improv- 
v.34F.no.lO— 60 
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mentB  described  in  the  patent,  but  that  they  produced  the  results  which  were 
accomplished  by  the  devices  covered  by  the  patent." 

In  Mattress  Oo.  v.  Bed  Cb.,  8  Fed.  Rep.  87,  the  defense  of  prior  use 
was  interposed.  Defendant  relied  upon  the  evidence  of  one  Pohl  to  de- 
feat the  patent.  He  testified  that  he  made,  in  Baltimore,  in  1865,  five 
iron  frames,  describing  them.     The  court  said: 

"None  of  these  bed  bottoms  are  produced;  they  probably  cannot  be  found. 
The  testimony  of  Pohl  stands  alone;  that  is,  the  unsupported  oral  testimony 
of  a  person  in  regard  to  the  way  in  which  a  few  frames  were  made  fifteen 
years  ago.  This  is  not  sufficient  to  overcome  the  presumption  which  belongs 
to  the  patent." 

And  the  same  rule  was  applied  in  Manufacturing  Co.  v.  JfatsA,  4  Fed. 
Rep.  900;  Doubleday  v.  Beady,  11  Fed.  Rep.  729;  (JampbeUy.  NewYark, 
9  Fed.  Rep.  500.  Tested  by  these  rules,  this  testimony  falls  far  short  of 
being  so  convincing  and  satisfactory  as  to  establish  in  my  mind  the  fact 
of  the  prior  use  of  this  device  as  allied  by  the  defendant. 

That  batteries  were  constructed  and  used  for  the  avowed  purpose  of  al- 
laying pain  or  preventing  pain  in  dental  operations  long  prior  to  the  com- 
plainants' invention  is  undoubtedly  true  from  the  exhibits  from  the  palent- 
ofiice  put  in  evidence  in  this  ease,  but  all  these  devices  show  the  use  of  a 
two-wire  battery,  and,  so  far  as  the  proof  in  this  case  goes,  there  is  no 
evidence  that  a  third  wire  battery  or  divided  current  was  used  until  it 
was  invented  by  the  complainant  Smith,  except  the  testimony  of  the  de- 
fendant's witnesses;  and  I  do  not  think  it  probable  that  a  change  which 
the  proof  shows  is  so  marked  between  the  old  two-wire  and  the  three- 
wire  machines  could  have  been  made  as  testified  to  by  the  witnesses 
Grimes  and  Froeckman  without  its  becoming  a  matter  of  such  pubhc 
notoriety  that  their  testimony  could  be  easily  corroborated.  It  will  be 
noticed  that  neither  of  these  witnesses  corroborate  the  other.  The  prior 
use  in  1859.  testified  to  by  Grimes,  is  nowhere  corroborated;  and  the 
prior  use  by  Froeckman,  instead  of  being  corroborated,  is  contradicted. 

I  am  therefore  of  the  opinion  that  the  defense  of  prior  use  is  not  es- 
tablished, and  that  the  complainants  are  entitled  to  a  decree  for  an  in- 
junction and  an  accounting. 


O'Bbibn  Bbos.  MANUF'a  Co.  v.  Peobia  Plow  Co. 

Sab£B  v.  Piebgb  et  <d. 

(OireuU  Qmrt.  N,  D.  lUinaia,  8.  D.    AprU  28. 1888.) 

Patents  fob  Inventions— PATi6WTABn:iiTT--NovELTT. 

The  invention  in  reissued  letters  patent  No.  6,606,  of  August  24,  1875,  (orig- 
inal granted  September  29, 1874.)  to  William  8.  O'Brien,  for  an  *'improvemeDt 
in  that  class  of  harrows  which  are  made  in  sections  connected  to  each  other 
by  eye-bolts  and  a  coupling  rod,"  consists  in  making  the  coupling  rod  with  a 
loop  or  crook,  which  may  be  engaged  with  a  hook  on  one  of  the  sections  to 
retain  it  in  its  place,  and  may  be  released  therefrom  simply  by  turning  it. 
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Eeld  not  anticipated  by  harrows  which  had  been  made  in  sections  prior  to 
the  date  of  the  invention;  the  sections  in  such  harrows  being  coupled  together 
only  with  hinges  and  with  hooks,  eye-bolts,  and  straight  coupling  rods  passing 
through  eyes  located  in  the  sides  of  the  adjacent  sections. 

2.  Same— Kbissub— Dbscbiftion  of  Clahc 

In  letters  patent  No.  155,548.  of  September  29, 1874,  to  William  S.  O'Brien, 
for  an  "improvement  in  that  class  of  harrows  which  are  made  in  sections  con- 
nected to  each  other  by  eye-bolts  and  a  coupling  rod,  **  the  device  is  described 
in  substantially  the  same  manner  in  which  it  is  described  in  the  reissue^  (No. 
6,606.  of  August  24, 1875.) but  the  claim  is:  "The  combination  of  the  coupling 
rod,  having  the  bend,  with  the  harrow  sections  and  ey^s  by  means  of  the 
hook."  The  claim  in  the  reissue  is:  "The  coupling  rod  having  a  crook  or 
loop  arranged  to  operate  with  a  hook  for  securing  said  coupling  rod  in  the 
eyes,  and  the  harrow  sections  to  each  other."  Held,  that  "combination,'*' as 
used  in  the  original  claim,  was  synonymous  with  "connection.''  and  that  the 
reissue  was  therefore  valid;  it  being  evident  from  the  original  specification 
that  what  the  inventor  wished  to  secure  was  his  new  coupling  rod,  which  was 
his  invention,  and  which  consisted  of  the  combination  of  two  or  more  harrow 
sections,  by  means  of  a  coupling  rod  having  a  hinged  or  pivotal  connection, 
centrally  on  the  side  of  one  section. 

8.  Same— Infringement— What  Constitutes. 

Sectional  harrows  coupled  loosely  with  a  looped  or  bent  coupling  rod,  but 
having  the  band  or  loop  made  wide  enough  to  allow  its  back  to  engage  with 
two  hooks  projecting  from  the  side  of  the  opposite  section,  and  at  some  dis- 
tance apart,  instead  of  one  hook  only,  as  in  reissued  letters  patent  No.  6.606, 
of  August24. 1875,  (original  granted  September 29. 1874,)to  William  S.  O  Brien, 
for  an  improvement  in  harrows,  is  an  infringement  thereof;  the  looped  coup- 
line^  rod,  for  the  purposes  to  which  it  is  applied,  constituting  the  invention, 
and  the  fact  that  strength  is  gained  by  the  use  of  an  additional  hook  and  an 
improvement  over  the  original  device  thus  secured  being  ImmateriaL 

In  Equity.     Bill  for  InMngement. 
Frank  F.  Reedy  for  complainant. 
Hopkins  dc  Hammond^  for  respondents. 

Blodgett,  J.  By  the  bilk  in  these  cases  defendants  are  charged  with 
the  infringement  of  reissued  letters  patent  No.  6,606,  granted  August  24, 
1875,  to  William  S.  O'Brien,  assignee  to  the  O'Brien  Bros.  Manufactur- 
ing Company,  for  an  "improvement  in  harrows,"  the  original  patent 
having  been  granted  September  29,  1874.  In  the  specifications  the  in- 
ventor says; 

**Tbe  nature  of  this  invention  relates  to  improvements  in  that  class  of  har- 
rows which  are  made  in  sections  connected  to  each  other  by  eye-bolts  and  a 
coupling  rod;  and  the  invention  consists  in  making  the  coupling  rod  with  a 
loop  or  crook,  which  may  be  engaged  with  a  hook  on  one  of  the  sections,  to 
retain  it  in  place,  and  may  be  released  therefrom  simply  by  turning  it." 

He  then  describes  the  sections  with  eye-bolts  inserted  near  the  ends  of 
each  side-piece  of  the  respective  sections,  and  a  hook  projecting  from 
near  the  middle  of  one  side  of  a  section,  so  that  the  looped  coupling  rod, 
by  passing  through  the  eyes  of  two  adjacent  sections,  connects  them 
loosely  together,  giving  them  each  ap  independent  vertical  movement, 
and  also  a  lengthwise  movement  on  the  coupling  rod  to  the  extent  of  the 
space  between  the  eye-bolts  on  the  sections  so  held  together;  and  by  en- 
gaging the  loop  of  this  coupling  rod  with  the  hook  located  in  the  side  of 
one  of  the  sections,  and  near  the  middle  of  such  section,  the  coupling 
rod  is  kept  in  place,  while  it  secures  a  loose  coupling  between  the  sections, 
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which  allows  to  each  section  a  free  movement  up  and  down  and  along- 
side each  other.     The  claim  of  the  patent  is: 

(1)  The  coupling  rod,  0,  having  a  crook  or  loop,  e,  arranged  to  operate  with 
a  hook,  d,  for  securing  said  cx>upling  rod  in  the  eyes,  B,  B,  and  the  harrow 
sections  to  each  other*  substantially  as  described,  and  for  the  purpose  speci- 
fied. 

Defendants,  by  their  answer,  deny  the  novelty  of  the  device  covered 
by  the  patent,  and  also  deny  ttie  infringement;  but  as  no  anticipations 
of  the  device  are  set  up  in  the  pleadings,  or  shown  in  the  proof,  I  take 
it  that  no  serious  contest  is  made  as  to  the  patentability  of  the  machine. 
It  is  conceded  that  barrows  had  before  this  invention  been  made  in  sec- 
tions, and  the  sections  coupled  together  with  hinges,  and  with  hooks  and 
€ye-bolts,  and  also  with  straight  coupling  rods  passing  through  eyes  lo- 
cated in  the  sides  of  the  adjacent  sections;  but  there  is  no  proof  of  the 
use  of  a  looped  coupling  rod  for  the  purposes  to  which  this  inventor  ap- 
plies it,  or  for  any  such  analogous  purpose  as  would  anticipate  this  de- 
vice. Defendants,  however,  insist  that  the  patent  is  void  because,  as  it 
is  claimed,  the  reissue  is  not  for  the  same  invention  described  in  the 
original  patent.  An  examination  of  a  copy  of  the  original  patent,^  which 
is  in  evidence,  shows  that  the  device  was  described  in  substantially  the 
same  manner  in  which  it  is  described  in  the  reissue;  but  the  claim  is  in 
these  words:  ''The  combination  of  the  coupling  rod,  c,  having  the  bend  with 
the  harrow  sections.  A,  A,  and  eyes,  B,  B,  by  means  of  the  hook,  sub- 
Btantially  as  set  forth."  This  claim  is  certainly  obscure,  and  did  not,  I 
think,  secure  to  the  inventor  the  thing  which  he  claimed  to  have  in- 
vented,— ^that  is,  his  looped  coupling  rod,  so  arranged  to  operate  with 
the  hook  as  to  secure  the  rod  in  the  eyes  of  the  eye-bolts, — but,  if  the 
original  claim  is  for  anything,  it  is  for  the  combination  of  the  coupling 
rod  with  other  members;  while  it  is  evident  that  the  inventor  wished  to 
secure  the  patent  on  his  new  form  of  coupling  rod,  because  he  says  in 
his  original  specifications  that  his  invention  consists  in  the  combination 
of  two  or  more  harrow  sections  by  means  of  a  coupling  rod  having  a 
hinged  or  pivotal  connection  centrally  on  the  side  of  one  section,  and  he 
evidently  uses  the  word  "combination"  in  this  statement  as  a  synonym 
for  the  word  "connection."  and  hence  he  in  apt  time  surrendered  his 
original  patent,  and  obtained  this  reissue,  specifically  covering  his  coup- 
ling rod,  not  as  an  element  or  member  of  a  combination,  but  as  a  new 
invention  or  device  for  connecting  harrow  sections  together.  I  am  there- 
fore of  opinion  that  the  reissue  is  valid.  Defendants  make  and  sell  sec- 
tional harrows  coupled  loosely  with  a  looped  or  bent  coupling  rod,  but 
the  bend  or  loop  is  made  wide  enough  so  that  its  back  engages  with  two 
hooks  projecting  from  the  side  of  the  opposite  section,  and  at  some  dis- 
tance apart,  instead  of  one  hook,  as  shown  in  complainant's  patent.  This, 
in  my  opinion,  is  a  mere  change  of  form,  with  no  change  of  principle. 
After  O'Brien  had  taught  the  world  the  utility  of  one  loop  and  hook  to 
keep  the  coupling  rod  in  place,  and  thus  hold  the  sections  together,  his 

» No.  155,518. 
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invention  cannot  be  evaded  by  making  a  broader  loop  and  adding  an- 
other hook.  It  may  be  that  there  is  a  gain  of  strength  by  using  two 
hooks,  and  I  wiU  not  say  that  defendants'  rod  is  not  an  improvement  on 
the  O'Brien  rod,  but,  at  best,  they  must  be  held  to  use  O'Brien's  device 
with  this  improvement,  and  herein  they  infringe  the  O'Brien  patent. 

Decrees  may  be  prepared  finding  that  the  complainant's  patent  is  valid, 
and  that  defendants  infringe,  and  referring  the  cases  to  the  master  to 
take  proo&  and  report  as  to  complainant's  damages. 


Lyon  v.  Donaldson* 
lOir&uii  Ckniri,  Jf.  D.  IWnaU,  8.  D.    April  88. 1888.) 

Patents  for  LervENTiONs— Action  fob  Infbingbmxnt— Dbfensb  of  Want 
of  Novbltt— Bvidkncb. 

In  "case"  for  alleged  infringement  of  a  patent  of  date  June  80, 1886.  defend- 
ant pleaded  the  general  issue,  with  notice  of  special  matter  to  the  effect  that 
he  lumself  was  the  original  and  first  inventor,  a  patent  having  issued  to  him  . 
for  substantially  the  same  improvement,  Julv  8. 1884.  It  was  in  proof  that 
shortly  after  plaintiff  filed  his  application,  wnich  was  done  on  April  6, 1884, 
interference  had  been  declared  bv  the  paten t-ofl9ce  between  plaintiff  and  de- 
fendant, and  that  the  examiner  bad  decided  the  prioritv  of  invention  in  fa- 
vor of  plaintiff,  and  granted  him  the  patent  in  suit  No  appeal  was  taken 
from  this  decision.  MM,  that  ander  the  plea  defendant  was  confined  as  to 
proof  upon  the  question  of  novelty  to  what  led  up  to  his  own  alleged  invention. 

Bamb.— Anticipation— MAcmNB  fob  Swaging  Saws. 

The  chief  feature  of  the  improvement  covered  by  letters  patent  Ko.  821,876, 
of  June  80, 1885,  to  William  Lyon,  for  a  "machine  for  swaging  saws,"  (cir- 
cular,) is  a  movable  anvil  upon  which  the  saw-tooth  rests  while  it  is  swaged 
to  the  width  necessarv  for  clearance  by  means  of  a  hammer  in  the  hand  of 
the  operator,  the  anvil  also  resting  upon  an  adjustable  support.  In  "case'* 
for  an  alleged  infringement,  defendant  set  up  that  as  early  as  1882  he  had  per- 
ceived the  utility  of  such  a  machine,  and  he  then  devised  an  experimental 
working  model,  and  tested  it  so  far  as  to  prove  that  a  saw  could  be  swaged 
upon  it  The  portion  of  this  machine  produced  in  court  did  not  contain  the 
movable  arm  which  carries  the  anvil  or  die  of  the  Lyon  patent,  nor  the  sup- 
port on  which  the  die  rests  while  the  operation  of  swaging  is  performed,  nor 
anything  which  would  suggest  those  operative  parts.  MM  not  an  anticipa* 
tion. 

Samb— Patbntabilitt— Descbiption  of  Cladc. 

The  first  claim  of  letters  patent  No.  821,876,  of  June  80.  188S,  to  William 
Lyon,  for  a  "machine  for  swaging  saws,"  is:  "In  a  saw-swaging  machine, 
the  combination  of  a  frame,  a  horizontal,  adjustable  shaft  or  arbor,  a  hori- 
zontally adjustable  rest,  and  a  die  secured  to  an  arm  pivoted  to  the  frame." 
In  the  specifications  "the  horizontally  adjustable  rest"  is  spoken  of  as  the 
"support,"  and  is  described  as  being  moved  by  the  "shaft  working  in  a 
threaded  perforation  in  the  frame  and  in  the  support. "  Held,  the  purpose  of 
the  shaft  being  to  move  the  support  in  its  sliding  groove,  so  as  to  make  the 
support  adjustable,  the  support  was  not  intended  to  be  threaded;  but  that  the 
screw-thread  on  the  shaft  was  only  to  operate  in  a  thread  in  the  perforation  or 
head-block  of  the  frame  through  which  it  passed,  and  the  shait  was  to  work 
or  turn  in  the  support  in  such  manner  as  to  adjust  the  support;  and  that  the 
claim  was  valid. 

Samb— Damagbs  for  Infbingbmbnt— Treblb  Damagbs. 

In  "case"  for  infringement  of  a  patented  "machine  for  swaging  and  Joint- 
ing saws,"  it  was  in  evidence  that  plaintiff's  machine  with  the  Jointing  appa- 


Digitized  by 


Google 


790  FEDERAL  BEPOBTER. 

ratus  cost  9100,  and  sold  for  91^*  The  infringing  machines  included  only 
the  swaging  apparatus,  and  sold  at  a  profit  of  about  910  each.  HeUi,  that  the 
damages  should  be  910  for  each  sale  of  an  infringing  machine,  and.  the  viola- 
tion of  plaintiff's  rights  being  flagrant,  that  the  recovery  should  be  trebled, 
under  Rev.  St.  U.  S.  §  4919. 
5.  Same— Infringement  before  Application. 

The  fact  that  defendant  knew,  at  the  time  he  made  and  sold  the  infringing 
machines,  that  plaintiff  was  the  inventor,  does  not  render  him  liable  in  dfam- 
ages  for  sales  made  before  plaintiff  had  made  application  for  patent. 

At  Law.     Action  on  the  case  under  Rev.  Bt.  U.  S.  §  4919,  for  an  al- 
leged infringemcDt  of  a  patent. 
Jack  &  Ticherwr^  for  complainant. 
Kellogg  <k  Qameron^  for  respondent. 

Blodgett,  J.  This  suit  was  tried  by  the  court,  under  a  stipulation 
of  the  parties,  without  a  jury.  It  is  an  action  on  the  case  for  alleged  in- 
fringement  of  patent  No.  321,376,  granted  to  plaintiff,  June  80,  1885, 
for  a  "machine  for  swaging  and  jointing  saws."  The  device,  as  shown 
and  described,  is  only  applicable  to  circular  saws,  and  the  chief  features 
of  the  improvement  covered  by  the  patent  are  a  movable  anvil  upon 
which  the  saw-tooth  rests  while  it  is  swaged  to  the  width  necessary  for 
clearance  by  means  of  a  hammer  in  the  hand  of  the  operator,  the  anvil 
also  resting  upon  an  adjustable  support.  The  patent  also  covers  a  de- 
vice for  jointing  the  saws  after  the  process  of  swaging,  but,  as  that  feat- 
ure of  the  invention  is  not  in  controversy,  it  need  not  be  described. 
The  patent  contains  five  claims,  but  infringement  is  only  charged  as  to 
the  first  and  second,  which  are: 

^1)  In  a  saw-swaging  machine,  the  combination  of  a  frame,  a  horizontal, 
adjustable  shaft  or  arbor,  a  horizontally  adjustable  rest,  and  a  die  secured  to 
an  arm  pivoted  to  the  frame  as  set  forth.  (2)  The  combination  of  the  pivotal 
anvil-bearing  arm,  the  die  thereon,  and  the  rest  therefor,  substantially  as  de- 
scribed. 

It  will  be  seen  that  the  movable  anvil  which  is  spoken  of  in  the  in- 
troductory description  of  the  patent  is  called  a  "die"  in  these  claims. 

The  defendant  has  pleaded  the  general  issue,  with  notice  of  special 
matter,  the  material  portions  of  which  are,  first,  that  plaintifif  was  not 
the  original  and  first  inventor  of  the  devices  covered  by  the  patent,  or 
any  substantial  part  thereof,  and  that  in  £a.ct  defendant  was  the  original 
and  first  inventor  of  the  material  and  substantial  parts  of  the  machine 
described  in  the  patent,  and  that  a  patent  was  granted  defendant  therefor 
on  the  8th  of  July,  1884.  The  proof  shows  that  plaintiff,  as  early  as 
February,  1883,  had  conceived  the  invention  covered  by  his  patent,  and 
made  a  drawing  of  it;  and  that  as  early  as  the  1st  of  March,  1883,  he 
had  a  full-sized  working  machine  constructed  and  in  operation  at  the 
mills  of  the  Burlington  Lumber  Company,  in  Burlington,  Iowa.  That 
defendant,  who  was  then  and  still  is  in  business  as  a  manufacturer  of 
saws  at  Rock  Island,  111.,  ordered  one  of  plaintifiTs  machines  in  May, 
and  the  same  was  constructed  and  shipped  to  defendant  ou  the  27th  day 
of  June,  1883,  containing  substantially  the  mechanisms  covered  by  the 
plaintiff's  patent.    And  on  the  13th  of  September,  1883«  defendant  filed 
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an  application  in  the  patenf-oflSce  for  a  patent  on  a  machine  which,  in 
all  its  working  parts,  is  a  substantial  reproduction  of  plaintiff's  ma- 
chine, so  far  as  the  swaging  devices  are  concerned.  It  is  true,  defend- 
ant's machine  shows  some  minor  changes, — such  as  a  divided  movable 
arm  for  carrying  the  die  or  anvil,  instead  of  the  single  bar  shown  in 
plaintiffs  patent;  and  the  support,  H,  upon  which  the  anvil  rests  while 
the  tooth  is  being  swaged,  is  so  arranged  as  to  slide  along  the  side  of  the 
frame  timber,  instead  of  sliding  on  the  top  of  the  same  timber,  as  it  does 
in  plaintiff's  machine.  But, these  are  mere  colorable  changes,  so  far  as 
the  question  of  infringement  is  concerned.  It  is  true,  the  double  arm 
may  have  some  advantages  over  the  single  arm  of  the  plaintiff,  and  the 
change  of  location  of  the  sliding  block  may  be  an  improvement  of  the 
plaintiff's  machine;  but  the  principle  of  the  plaintiff's  machine,  as  made 
by  plaintiff,  and  sold  to  defendant  in  June,  1883,  in  construction,  mode 
of  operation,  and  result,  is  faithfully  followed  in  defendant's  machine. 
The  proof  also  shows  that  plaintiff  applied  for  his  patent  on  the  5th  of 
April,  1884;  that  soon  after  his  application  an  interference  was  declared 
by  the  patent-office  between  defendant's  patent  and  plaintiff^s  applica- 
tion, and  upon  the  proof  taken  the  examiner  decided  the  priority  of  in- 
vention in  favor  of  plaintiff,  and  plaintiff's  patent  was  issued,  from  which 
no  appeal  was  taken.  This  decision  is  conclusive  upon  defendant  on  the 
question  of  priority  of  invention, (Gr6«nu?oodv.  BrcLcheTy  1  Fed.  Rep.  866;) 
and  while  the  defendant  is  not  estopped  by  this  decision  from  contesting 
the  novelty  of  plaintiff's  invention  by  proof  showing  that  he,  the  defend- 
ant, was  in  good  faith  mistaken  as  to  tiie  fact  that  the  device  covered  by 
the  patent  was  old,  yet,  as  defendant  laid  no  foundation  in  his  pleadings 
for  the  introduction  of  proof  upon  the  question  of  novelty  save  by  refer- 
ence to  his  own  machine,  the  only  proof  to  be  considered  upon  this  branch 
of  the  case  is  that  of  the  defendant  himself  as  to  an  experimental  machine, 
which  he  says  he  made  in  1882,  for  swi^ng  saws. 

The  defendant  states,  in  substance,  that  in  1882  his  attention  was  at- 
tracted to  the  demand  for  such  a  machine,  and  that  he  devised  a  sort  of 
experimental  working  model  of  the  machine,  which  he  had  then  con- 
ceived; that  about  the  time  he  got  his  working  model  made,  and  tested 
it  so  far  as  to  see  that  a  saw  could  be  swaged  upon  it,  the  Kinney  saw- 
swaging  machine  came  out,  and  that  he  then  abandoned  further  experi- 
ment with  his  machine.  It  is  very  evident  from  the  portion  of  this  old 
machine  produced  in  court  that  it  does  not  contain  the  movable  arm 
which  carries  the  anvil  or  die  of  the  plaintiff's  patent,  nor  the  support, 
H,  on  which  the  die  rests  while  the  operation  of  swaging  is  performed, 
nor  anything  which  would  suggest  these  operative  parts.  And  it  is  too 
palpable  to  admit  of  discussion  that  defendant  has  taken  those  two  feat- 
ures of  his  machine  bodily  from  plaintiff's  machine,  so  that  I  am  com- 
pelled to  the  conclusion  that  the  defen3e  of  want  of  novelty  has  wholly 
failed.  Defendant  also  insists  that  the  first  claim  of  plaintiff's  patent  is 
void,  because  it  includes  the  '^horizontally  adjustable  rest,"  which  is  the 
"support,  H,"  described  in  the  specifications,  and  that  by  the  tem48  of 
the  specifications  this  rest  is  not  movable  or  adjustable,  because  the  speci- 
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fiications  say  on  the  first  page  in  the  second  paragraph  of  the  nght-hand 
column  that  the  support  is  moved  by  the"shafk,  L,  working  in  a  threaded 
perforation  in  the  frame,  A,  and  in  the  support;"  and  it  is  urged  that 
this  language  implies  that  the  shaft,  L,  works  in  a  thread  in  the  support 
as  well  as  in  the  perforation  in  the  frame,  and  hence  that  it  would  not 
operate  to  move  the  support.     But  I  do  not  think  the  language  implies 
that  the  support  is  to  be  threaded.     I  think  that  when  we  consider  that 
the  purpose  of  this  shaft  is  to  move  the  support  in  its  sliding  groove,  so 
as  to  make  the  support  adjustable,  we  must  conclude  that  the  screw-thread 
on  the  shaft  was  only  to  operate  in  a  thread  in  the  perforation  or  head- 
blG3k  of  the  frame  through  which  it  passes,  and  that  the  shaft  was  to 
work  or  turn  in  the  support  in  such  manner  qs  to  adjust  the  support. 
This  construction  does  no  violence  to  the  language  used;  and  it  is  un- 
doubtedly the  duty  of  the  court  to  so  read  and  construe  the  specifications 
and  drawings  of  a  patent  as  to  make  the  device  operative  if  it  can  be  done. 
I  must  therefore  find  the  defendant  guilty  of  the  infringement  charged. 
The  question  of  damages  is  more.difficult.    The  proof  shows  that  plain- 
tiffs inachine  with  the  jointing  attachment  cost  $100,  and  sold  for  S150; 
thus  showing  a  profit  to  plaintiff  on  his  machine  of  SSO  per  machine. 
Defendant,  however,  does  not  use  plaintiff's  jointing  mechanism,  but  uses 
a  different  arrangement  for  jointing  or  evening  the  saw-teeth  after  they 
are  swaged  with  the  hammer.     The  proof  also  shows  that  before  plain- 
tiff obtained  his  patent  defendant  manufactured  18  machines,  and  sold 
6  of  them,  and  that  since  the  issue  of  the  patent  he  has  sold  the  remain- 
ing 7,  and  that  defendant's  machine  sold  for  from  $80  to  $65,  and  that 
his  profits  did  not  exceed  $10  per  machine.     I  do  not  think  defendant 
should  be  mulcted  in  damages  for  machines  sold  prior  to  the  issue  of  plain- 
tiff's patent.     At  the  time  these  sales  were  made  plaintiff  had  no  patent, 
and,  although  we  may  assume  from  the  proof  that  defendant  knew  when 
he  made  his  machines  that  plaintiff  was  the  inventor,  yet,  until  plain- 
tiff made  his  application  for  a  patent,  it  was  not  certain  that  he  would 
ever  apply  for  or  obtain  one.     Hence  defendant  cannot  be  said  to  have 
been  a  trespasser  upon  plaintiff's  property  before  his  (plaintiff's)  patent 
was  obtained.     After  plaintiff  had  been  adjudged  in  the  interference  pro- 
ceeding to  be  the  prior  inventor  as  against  defendant,  and  plaintiff's  pat- 
ent had  been  issued,  all  sales  made  by  defendant  were  in  violation  of 
plaintiff's  rights,  and  plaintiff  is  entitled  to  damages.     The  defendant's 
machine  not  containing  all  that  is  covered  by  the  plaintiff's  patent,  but 
only  the  device  for  the  swaging  operation,  it  is  obvious  that  the  profits 
made  by  plaintiff  in  the  manufacture  and  sale  of  his  combined  swaging 
and  jointing  machines  furnish  no  standard  for  fixing  the  plaintiff's  claim 
for  damages  against  defendant;  so  that  the  only  proof  we  have  is  the  de- 
fendant's profits  of  $10  on  each  machine  sold  after  the  issue  of  plaintiff's 
patent;  and,  as  the  proof  shows  that  defendant  only  sold  seven  machines 
after  that  date,  the  finding  will  therefore  be  that  the  court  finds  defend- 
ant guilty,  and  assesses  the  damages  at  $70.     And  upon  this  finding, 
which  stands  in  the  place  of  the  verdict  of  a  jury,  the  court,  under  the 
provisions  of  section  4919,  Rev.  St.,  fixes  plaintiff's  actual  damages  at 
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4hree  times  the  amount  found  by  the  verdict,  which  makes  the  actual 
•damages  $210,  for  which  judgment  will  be  rendered;  for  the  reason  that 
defendant's  infringement  appears  to  me  from  the  proof  to  have  been  a 
flagrant  violation  of  plaintiff's  rights.  If,  after  the  controversy  in  the 
patent-office  had  been  decided  in  plaintiff's  favor,  and  the  patent  awarded 
to  him,  defendant  had  offered  to  sell  to  plaintiff  the  machines  he  bad  on 
liand  at  cost,  or  for  a  fair  manufacturer's  profit,  he  would  have  placed 
himself  in  a  &r  different  position  before  the  court  from  that  in  which  he 
.appears  in  the  light  of  the  proof  in  this  case. 


Eampfe  et  al.  v.  Aloe  d  aL 
i  OirouU  Court,  8.  D.  Neu>  York.    April  28«  188a) 

!•  Patkntb  for  iRVBNTiONa—lNFRiisrGEMENT— Razors. 

The  first  claim  of  letters  patent  No.  229.127,  of  June  23. 1880,  to  John  Heft-, 
ner,  for  an  improvement  upon  the  Monks  razor,  described  in  letters  patent 
No.  206,478.  oi  July  80,  187d,  to  John  Monks,  is:  "The  combination,  with  the 
cutting  blade,  of  a  guard-plate  constructed  in  sections,  which  are  hinged  to 
fold  on  each  other,— one  adapted  to  support  the  cutting  blade  and  the  re- 
mainder forming  a  handle, — interstices  at  the  Junction  of  the  blade  section 
with  the  handle  sections,  and  means  for  holding  the  blade  sections  substan- 
tially at  a  right  angle  to  the  handle  sections,  ana  holding  the  latter  substan- 
tially flush  with  each  other,  the  whole  constructed  and  adapted  for  use. " 
Hehi  nol  infringed  by  the  Aloe  razor,  the  sections  of  whose  guard-plate  are 
not  so  hinged  as  to  fold  on  each  other. 

^  Same. 

The  second  claim  of  said  Heitner  patent  Is:   "The  combination,  with  the 

'  cutting  blade,  of  a  guard-plate  constructed  in  sections,  which  are  hinged  to- 
gether, and  constructed  with  the  stops  for  regulating  the  positions  of  the  sec- 
tions, one  section  adapted  to  support  the  cutting  blade,  and  the  remainder 
forming  a  handle,  interstices  at  the  lunction  of  the  blade  section  with  the 
handle  sections,  and  the  spring  for  clamping  the  cutting  blade  and  holding 
the  sections  in  a  spread,  or  unfolded  condition,  the  whole  constructed  and 
adapted  for  use. "  Held  not  infringed  bv  the  Aloe  razor ;  the  latter  not  having 
a  spring  which  permits  the  sections,  when  not  in  use,  to  be  folded  together. 

In  Equity.     Bill  for  infringement. 
Louii  0.  Raegenei'^  for  complainants. 
JaTnes  A.  Hudson^  for  respondents. 

Shifman,  J.  This  is  a  bill  in  equity  to  restrain  the  defendants  from 
the  allied  infringement  of  letters  patent  No.  229,127,  dated  June  22, 
1880,  to  John  Heitner,  for  an  improved  razor.  The  patented  invention 
is  an  improvement  upon  the  Monks  razor,  which  is  described  in  letters 
patent  No.  206,473,  dated  July  30,  1878,  to  John  Monks.  The  Fon- 
taine  razor,  first  patented  in  France  in  1879,  and  afterwards  in  this 
oountry  in  1881,  is  of  the  type  of  the  Monks  razor.  The  Monks  razor 
consisted  of  a  blade-holder,  which  was  bent  at  right  angles,  one  Section 
of  which  held  the  blade,  and  the  other  served  as  a  handle.  The  blade 
was  held  in  place  by  ears  bent  around  its  ends.     The  cutting  edge  of  the 
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blade  was  adjacent  to  the  angle  in  the  blade-holder,  and  at  this  angle  the 
blade-holder  had  a  series  of  interstices  which  permitted  the  escape  of  the 
lather.  Heitner's  object  was  to  turn  the  rigid  blade-holder  and  handle 
into  a  folding  razor-handle.  He  accomplished  it  by  dividing  the  plate 
into  three  sections,  which  were  hinged  together  by  butt  hinges  so  as  to 
limit  their  movement,  and  were  so  hinged  that  the  part  which  hdd  the 
blade  folded  down  upon  the  section  of  the  handle  nearest  to  the  blade, 
and  the  third  section,  or  the  end  of  the  handle,  folded  over  the  blade- 
holding  section,  so  as  to  inclose  the  blade.  The  device  was  then  folded 
together  in  book  form,  so  that  it  occupied  a  very  small  space,  and  could 
be  safely  carried  in  the  vest  pocket.  When  the  razor  is  in  use,  the  sec- 
tions are  retained  in  a  rigid  position  by  a  spring,  which  is  pivoted  to 
the  middle  section  by  a  rivet,  and  which  can  be  turned  so  that  its  free 
end  rests  upon  the  back  of  the  blade  and  serves  as  a  brace  to  keep  the 
blade-holding  section  in  a  perpendicular  position,  while  the  other  end 
bears  upon  the  third  section  and  serves  as  a  button  to  hold  it  in  line 
with  the  second  section,  and  prevent  its  folding  up.  When  the  razor  is 
not  in  use,  the  spring  is  turned  at  right  angles  to  its  former  position, 
and  parallel  with  the  folded  sides  of  the  razor  case.  The  invention  was 
an  ingenious  and  a  patentable  one,  but  it  simply  consisted  in  the  method 
of  folding,  and,  when  unfolded,  of  holding  the  .three  sections  in  place  by 
the  laterally  moving  spring.     The  claims  of  the  patent  are  as  follows: 

"(1)  The  combination,  with  tiie  cutting  blade,  of  a  guard-plate  consrtnicted 
in  sections,  which  are  hinged  to  fold  on  each  other, ^-one  adapted  to  support 
the  cutting  blade,  and  the  remainder  forming  a  handle, — ^interstices  at  the 
junction  of  the  blade  section  with  the  handle  sections,  and  means  for  holding 
the  blade  sections  substantially  at  a  right  angle  to  the  handle  sections,  and 
holding  the  latter  substantially  flush  with  each  other,  the  whole  constructed 
and  adapted  for  use,  substantially  as  described.  (2)  The  combination,  with 
the  cutting  blade,  of  a  guard-plate  constructed  in  sections,  which  are  hinged 
together,  and  constructed  with  the  stops  for  regulating  the  positions  of  the 
sections, — one  section  adapted  to  support  the  cutting  blade,  and  the  remainder 
forming  a  handle, — interstices  at  the  junction  of  the  blade  section  with  the 
handle  sections,  and  the  spring,  g,  for  clamping  the  cutting  blade  and  hold- 
ing the  sections  in  a  spread  or  unfolded  condition,  the  whole  constructed  and 
adapted  for  use»  substantially  as  described.'* 

The  Aloe  razor  is  also  a  folding  razor,  and  an  improvement  upon  the 
Monks  implement.  It  is  made  of  four  sections,  which  are  hinged  to- 
gether; the  first  constituting  the  blade-holder,  and  the  other  three  con- 
stituting the  handle.  When  the  razor  is  in  use  the  three  handle  sections 
occupy  positions  relatively  to  each  other,  so  that  when  viewed  edgewise 
they  are  of  Y  shape,  the  blade-holder  being  arranged  across  the  open  end 
of  the  Y,  the  second  section  being  hinged  to  the  blade-holder  adjacent  to 
the  cutting  edge  of  the  blade,  and  the  third  and  fourth  sections  being 
hinged  to  the  opposite  edge  of  the  second  section,  and  extending  from 
the  hinging  axis  in  opposite  directions,  "the  third  section  projecting  away 
from  the  blade,  and  the  fourth  section  extending  towards  the  blade  and. 
terminating  at  the  back  of  the  latter."  The  fourth  section  answers  the 
purpose  of  the  Heitner  spring  in  keeping  the  blade  pressed  down  in  its 
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place,  and  preventing  any  movement  of  the  blade-holder.  When  the 
razor  ia  to  be  put  away,  the  second  and  fourth  sections  are  sprung  apart, 
so  as  to  release  the  blade-holder  from  the  fingers  of  the  fourth  section,  the 
blade-holder  drops  into  line  with  the  secohd  section,  and  the  fourth  sec- 
tion drops  upon  the  second  section,  with  which  the  third  section  is  in 
line.  The  first,  second,  and  third  sections  are  thus  in  line  with  each 
other,  and  the  fourth  section  lies  down  upon  the  second  section.  The 
razor  is  flattened  out,  the  blade  is  no  longer  held  in  place,  and  the  whole 
is  placed  in  a  shallow  box  for  safe-keeping.  The  two  devices  difiFer  in 
this  respect:  the  blade-retaining  spring  of  the  Heitner  razor  swings  later- 
ally, and  the  two  end  sections  fold  upon  the  third,  as  the  two  ends  of  a 
sheet  of  note  paper  fold  upon  the  middle  part  of  the  sheet.  The  blade- 
retaining  section  of  the  Aloe  razor  does  not  swing  laterally;  it  drops  upon 
the  second  section,  while  the  other  three  sections  fall  into  line  with  each 
other,  and  a  flattened  device  is  formed  which  must  be  put  into  a  case. 
The  Aloe  razor  is  included  in  the  literal  terms  of  each  claim  of  the  Heit- 
ner patent,  and  if  the  claims  are  to  receive  a  literal  construction,  there 
is  no  doubt  of  the  infringement.  I  do  not  think  that  the  patent  should 
be  thus  construed,  and  include  all  folding  razors  which  come  within  the 
general  language  of  the  claims.  The  entire  scope  of  the  Heitner  inven- 
tion may  properly  be  said  to  consist  in  the  manner  in  which  the  Monks 
razor  was  permitted  to  be  folded.  The  spring  was  swung  around  later- 
ally, and  then,  in  the  language  of  the  specification,  "the  blade  section, 
B',  is  folded  down  on  the  handle  section,  B",  and  the  handle  section,  B'", 
is  folded  down  upon  the  whole."  The  Aloe  razor  was  folded  up  in  a 
different  way,  and  does  not  have  the  advantage  of  the  peculiar  and  in- 
genious compactness  of  the  Heitner  device.  Inasmuch  as  the  sections 
of  the  guard-plate  of  the  Aloe  razor  are  not  hinged  to  fold  on  each  other, 
the  first  claim  of  the  Heitner  patent  is  not  intringed;  and  inasmuch  as 
the  Aloe  razor  does  not  have  a  spring  which  permits  the  sections,  when 
not  in  use,  to  be  folded  together,  the  second  claim  is  not  infringed. 
The  bill  is  dismissed. 


.MERiGAN  Bell  Tel.  Ck>.  et  al.  v.  Southern  Tel.  Co.  et  oZ. 
(Oiretnt  Court,  E.  D.  Arkansas.  April  21,  1888.) 

Patents  for  Inventions— Telephones— iNrRiNGEicENT. 

The  Bell  telephone  patent,  having  been  held  by  the  supreme  court  to  extend 
.0  the  idea  of,  and  not  the  mere  device  for,  the  transmission  of  vocal  sounds 
by  means  of  electrical  undulations  which  are  similar  in  form  to  the  air  vibra- 
tions l^at  constitute  the  sounds  to  be  transmitted,  defendants'  instruments, 
which,  although  in  some  respects  different  from  the  Bell  patent,  produce  elec- 
trical changes  corresponding  to  the  vibrations  of  sound  waves  caused  by  ar- 
ticulate  speech,  must  be  held  to  be  an  infringement  of  the  Bell  patent 

Same— JbACHEs. 

Defendants  resisted  an  application  for  apreliminary  injunction  on  the  ground 
that  complainants  were  guilty  of  laches.  Defendants  engaged  in  their  enter- 
prise in  the  summer  of  1885,  and  this  suit  was  brought  in  the  fall  of  1887.    For 
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two  years  before  suit  defendants  had  been  in  operation,  and  had  built  up  a 
business  of  400  telephones.  The  fact  that  they  were  establishing  the  business^ 
was  well  linown  to  complainants,  who  took  no  steps  to  restrain  them.  -But, 
before  and  at  the  time  defendants  began  their  business,  complainants  and 
their  patentee  were  carrying  on  litigation  in  several  courts  of  the  United  StateSr 
and  in  many  ways  were  vigorously  asserting  and  enforcing  their  claims,  and 
a  case  involving  the  validity  of  that  patent  was  then  pending  in  the  supreme 
court,  all  which  facts  were  well  and  publicly  known.  Held  ih&i,  as  defend- 
ants  chose  to  rely  upon  their  belief  that  the  supreme  court  would  hold  the 
Bell  patent  invalid,  they  could  not  complain  of  the  consequences  of  a  differ- 
ent decision,  nor  urge  laches  on  the  part  of  the  complainants,  and  Uie  injunc- 
tion should  issue. 

In  Equity.     BUI  to  restrain  infringement  of  patent. 

James  J.  Storrow,  John  McClurey  and  EbenW,  KimbaUj  for  complainants. 

17.  M,  Eo9e^  Casey  Yovmg^  and  J^erson  Chandler,  for  defendants. 

Brewer,  J.  When  I  came  here  I  did  not  expect  the  burden  of  this 
case  to  fall  on  me,  but  thought  I  had  only  come  to  assist  my  Brother 
Caldwell,  and  advise  with  him.  But  the  circumstances  were  such  that 
it  seemed  necessary  that  I  should  take  the  sole  responsibility,  and  that 
he  should  look  after  other  matters  pending,  aside  from  this  case.  I  did 
not  want  to  take  the  case.  I  avoid  patent  cases  when  I  can.  And  yet 
this  happened  to  be  one  involving  questions  to  which  my  attention  has 
been  directed  as  a  matter  of  intellectual  interest  for' the  last  two  or  three 
years;  and  from  time  to  time,  as  the  opinions  of  the  various  courts  have 
been  announced,  I  have  examined  each  opinion,  and  studied  with  inter- 
est and  curiosity  the  various  questions  presented  and  passed  upon.  When 
this  bill  was  filed,  no  decision  had  been  announced  by  the  supreme  court 
of  the  United  States,  although  several  opinions  had  been  promulgated  by 
circuit  courts,  and  hence  much  of  the  testimony  taken  in  this  cause  was. 
with  reference  to  matters  which  it  was  apparently  thought  might  be  pre- 
sen  ted  for  examination  here.  But  on  the  19th  of  last  month  the  supreme 
court  decided  the.  Telephone  Oases ^^  and  that  decision  puts  out  of  consid- 
eration many  matters  that  would  otherwise  be  fair  subjects  for  discus- 
sion. Of  course,  the  decision  in  that  cause  is  not  a  final  adjudication 
as  between  these  parties.  The  proceeding  there  was  res  inter  alios  orto,  and 
not  conclusive  upon  this  litigation.  Many  questions  of  fact  which,  as 
between  the  parties  thereto,  were  settled, — such  as  the  question  as  to  the 
priority  of  discovery, — are  not  settled  as  between  these  parties  by  that 
decision.  That  question  is  still  so  far  open  that  when  that  court  has  a 
new  case  before  it,  if  brought  between  other  parties,  and  upon  difiFerent 
testimony,  it  may  declare  that  Mr.  Bell  was  not  the  first  discoverer  and 
inventor.  Thus  the  supreme  court,  about  two  years  ago,  after  a  careful 
investigation,  sustained  what  is  known  as  the  "Drive- Well  Patent,"  but 
in  the  next  year  the  same  court  declared  that  patent  void,  because  the 
testimony  showed  the  entirely  new  fact  of  a  prior  public  use.  Some 
years  ago  I  sustained  the  Glidden  patent  for  barbed- wire  fence.  After- 
wards Judge  Shiras  held  it  invalid,  because  of  a  prior  use  and  invention 
not  shown  in  the  case  before  me.     But  it  unquestionably  appears  from 

>8  Sup.  Ct.  Rep.  779. 
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the  decision  of  the  supreme  conrt,  not  only  that  it  upheld  Mr.  Bell's  pat- 
ents, but  that  after  carefully  considering  its  construction  it  gave  it  a  very 
broad  scope.  In  cases,  even,  between  oti^er  parties — certainly  on  motions 
for  preliminary  injunctions — that  decision  must  be  accepted  as  conclusive, 
unless  perhaps  there  should  be  developed  unexpectedly  a  clear  showing  of 
new  matter.  If,  for  instance,  in  this  case  there  was  presented  something 
which  was  absolutely  new  in  this  litigation,  something  that  was  very  clear 
and  conclusive,  this  court  might  refuse  an  injunction,  notwithstanding 
the  decision  of  the  supreme  court  affirming  the  validity  and  determining 
the  scope  of  that  patent.  But  in  all  ordinary  cases  on  an  application  for 
a  preliminary  injunction  the  decision  of  the  supreme  court  must  be  ac- 
cepted as  conclusive,  both  as  to  the  validity  of  the  patent  and  as  to  iti^ 
scope  and  extent.     That  relieves  me  of  much  labor. 

I  understood  the  counsel  in  their  argument  to  state  that  from  previous 
decisions  it  must  have  been  expected,  and  that  it  was  expected,  by  the 
profession  generally ,  that  the  supreme  court,  if  it  found  against  the  valid- 
ity and  priority  of  Mr.  Drawbaugh's  claim,  would  sustain  the  Bell  patents 
as  broadly  as  they  have  been  sustained.  This  may  have  been  the  ex- 
pectation and  belief  of  the  bar  in  the  east,  but  I  am  inclined  to  think, 
from  conversations  with  members  of  the  bar  who  have  given  this  matter 
investigation,  that  that  was  not  the  expectation  here,  and  that  the  belief 
was  that  even  if  the  patent  was  sustained,  and  Mr.  Bell  decided  to  be 
the  first  who  made  the  invention,  the  patent  would  be  so  limited  as  to- 
make  it  a  patent  for  the  particular  apparatus  described,  or  for  the  partic- 
ular and  limited  mode  which  was  embraced  and  developed  in  the  precise 
apparatus  shown.  But  I  think  no  man  can  read  this  opinion  of  the  su- 
prenje  court  and  compare  it  with  other  deliverances  of  that  court  upon 
patent  cases  without  perceiving  that,  in  language  as  clear  and  potent  as 
it  is  possible  for  language  to  be,  it  has  affirmed  the  validity  of  the  patent, 
and  has  decided  its  scope,  without  limiting  it  to  the  mere  apparatus,  and 
has  held  that  it  extends  to  his  whole  method  of  transmitting  and  repro- 
ducing vocal  sounds.  His  method,  as  he  states  it  in  his  patent,  and  aa 
the  supreme  court  construes  it,  covers  the  whole  matter  of  the  telephonic 
transmission  of  speech,  because  the  essential  part  of  it  consists  in  the 
transfer  to  the  electric  current,  and  the  transfer  by  that  current,  of  the 
vibrating  motions  caused  by  the  human  voice  in  the  utterance  of  speech. 
Let  me  turn  now  to  the  opinion.     The  chief  justice  says: 

''The  important  question  which  meets  us  at  the  outset  in  each  of  these  cases 
is  as  to  the  scope  of  the  fifth  claim  of  the  patent  of  March  7, 1876,  which  is  a» 
follows:  '  The  method  of  an  apparatus  for  transmitting :vocal  or  other  sounds 
telegraphically,  as  herein  described,  by  causing  electric  undulations,  similar 
in  form  to  the  vibrations  of  the  air  accompanying  the  said  vocal  or  other 
sounds,  substantially  as  set  forth.*  " 

That  is  the  idea  of  the  transmission  of  these  sounds  by  means  of  elec- 
trical undulations  which  are  "similar  in  form"  to  the  air  vibrations  that 
constitute  the  sounds  to  be  transmitted.     The  court  continue: 

''The  question  is  not  whether  <  vocal  sounds'  and  'articulate  speech'  are 
used  synonymously  as  scientific  terms,  but  whether  the  sound  of  articulate 
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speech  is  one  of  the  *  Tocal  or  other  sounds  ^  referred  to  in  this  claim  of  the 
patent.  We  have  no  hesitation  in  saying  that  it  is.  and  that,  if  the  patent 
can  be  sustained  to  the  full  extent  of  what  is  now  contended  for,  it  gives  to 
Bell,  and  those  who  claim  under  him,  the  exclusive  use  of  his  art  for  that 
purpose,  until  the  expiration  of  the  statutory  term  of  his  patented  rights.  In 
this  art— or,  what  Is  the  same  thing  under  the  patent  law,  this  process,  this 
way  of  transmitting  speech — electricity,  one  of  the  forces  of  nature,  is  employed, 
but  electricity,  left  to  itself,  will  not  do  what  is  wanted.  The  art  consists  in 
so  controlling  the  force  as  to  make  it  accomplish  the  purpose.  It  had  long 
been  believed  that  if  the  vibrations  of  air  caused  by  the  voice  in  speuking  could 
be  reproduced  at  a  distance  by  means  of  electricity,  the  speech  itself  would  be 
reproduced  and  understood.  How  to  do  it  was  the  question.  Bell  discovered 
that  it  could  be  done  by  gradually  changing  the  intensity  of  a  continuous  elec- 
tric current  so  as  to  make  it  correspond  exactly  to  the  changes  in  the  density 
of  the  air  caused  by  the  sound  of  the  voice.  This  was  his  art.  He  then  de- 
vised a  way  in  which  these  changes  of  intensity  could  be  made,  and  speech 
actually  transmitted.  Thus  bis  art  was  put  in  a  condition  for  practical  use. 
In  doing  this,  both  discovery  and  invention,  in  the  popular  sense  of  those 
terms,  were  involved;  discovery  in  finding  the  art,  and  invention  in  devising 
the  means  of  making  it  useful.  For  such  discoveries  and  such  inventions  the 
law  has  given  the  discoverer  and  inventor  the  right  to  a  patent — ^as  discoverer, 
for  the  useful  art,  process,  method  of  doing  a  thing  he  has  found;  and  as  in- 
ventor, for  the  means  he  has  devised  to  make  his  discovery  one  of  actual  value. 
Other  inventors  may  compete  with  him  for  the  ways  of  giving  effect  to  the 
discovery,  but  the  new  art  he  has  found  will  belong  to  him,  and  those  claim- 
ing under  him.  during  the  life  of  his  patent/* 

That  is,  the  intensity  of  the  current  was  changed  in  accordance  with 
the  form  or  character  of  each  vibration.  And  then,  again,  the  language 
of  the  court  implies,  what  seems  to  me  from  my  study  of  the  telephone 
to  be  a  necessary  physical  fact,  that  in  no  other  way  can  electricity  be 
actnaUy  made  operative  to  convey  those  peculiar  vibrations.  That  is  the 
main  idea  of  the  patent.  There  must,  of  course,  be  something  more 
than  the  bare  idea;  there  must  be  some  machine  to  make  it  practically 
useful.  But  the  patent  is  not  limited  to  the  employment  of  it  by  that 
particular  apparatus.     The  court  further  says: 

"An  effort  was  made  in  argument  to  confine  the  patent  to  the  magneto  in- 
strument, and  such  modes  of  creating  electrical  undulations  as  could  be  pio- 
duced  by  that  form  of  apparatus;  the  position  being  that  such  an  apparatus 
necessarily  implied  a  closed  circuit,  incapable  of  being  intermittent.  But  this 
argument  ignores  the  fact  that  the  claim  is — First,  for  the  process;  and,  sec- 
ond, for  the  apparatus.  It  is  again  said  that  the  claim,  if  given  this  broad 
construction,  is  virtually  *  a  claim  for  speech  transmission  by  transmitting  it; 
or,  in  other  words,  for  all  such  doing  of  a  thing  as  is  provable  by  doing  it.' 
It  is  true  that  Bell  transmits  speech  by  transmitting  it,  and  that,  long  before 
he  did  so,  it  was  believed  by  scientists  that  it  could  be  done  by  means  of  elec- 
tricity, if  the  requisite  electrical  effect  could  be  produced.  Precisely  how  that 
subtle  force  operates  under  Bell's  treatment,  or  what  form  it  takes,  no  one 
can  tell.  All  we  know  is  that  he  found  out  that  by  changing  the  intensity 
of  a  continuous  current,  so  as  to  make  it  correspond  exactly  with  the  changes 
in  the  density  of  air  caused  by  sonorous  vibrations,  vocal  and  other  sounds 
could  be  transmitted  and  heard  at  a  distance.  This  was  the  thing  to  be  done, 
and  Bell  discovered  the  way  of  doing  it.  He  uses  electricity  as  a  medium  for 
that  purpose,  just  as  air  is  used  within  speaking  distance.  In  effect,  he  pro- 
longs the  air  vibrations  by  the  use  of  electricity.    Ko  one  before  him  had 
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found  out  how  to  use  electricity  with  the  same  effect.  To  use  it  with  success 
it  must  be  put  in  a  certain  condition.  What  that  condition  was  he  was  the 
first  to  discover,  and  with  his  discovery  he  astonished  the  scientiec  world." 

Then  the  court  quotes  from  some  of  the  scientific  commendations,  and 
adds:  "Surely  a  patent  for  such  a  discovery  is  not  to  be  confined  to  the 
mere  means  he  improvised  to  prove  the  reality  of  his  conception."  It 
follows,  and  this,  to  my  mind,  is  supreme  as  to  the  scope  of  the  patent, 
that  by  its  terms,  and  by  the  decision  of  the  court,  it  covers  the  idea  of 
the  transmission  of  the  vibrations  of  articulate  sounds  by  undulatory. 
currents  of  electricity.  These  undulations  are  the  means  of  reproducing 
human  speech  at  a  distant  point,  because  they  repeat  electrically  the  same 
vibrations.  The  sound  vibrations  are,  so  to  speak,  converted  into  corre- 
sponding and  similar  vibrations  of  electricity,  as  though  these  forces  of 
nature,  though  different,  were  convertible,  and  what  was  done  by  the 
one  could  be,  and  in  the  telephone  was,  copied  by  the  other.  The  idea 
was  that  when  the  vibrations  created  by  the  organs  of  speech  acted  on 
the  eiectrical  current  they  set  up  in  the  electrical  force  the  same  variations 
or  vibrations,  transferred  these  vibrations  to  the  electricity,  which  in 
turn  transferred  them  to  the  distant  point.  That  is  the  idea  on  which 
Mr.  Bell's  instrument  is  based.  The  difference  between  putting  into  the 
current  of  electricity  undulations  which  are  copies  of  the  vibrations 
caused  by  the  human  voice,  and  using  a  r^ular  and  uniform  current  of 
electricity,  merely  broken  up  by  intermissions,  or  what  is  called  a  "make 
and  break,"  is  very  clear.  Take  the  old  Morse  instrument.  In  that  the 
currents  of  electricity  are  uniform;  they  are  merely  made  and  broken, 
and  there  is  nothing  like  any  change  in  form  or  strength.  Suppose  we 
load  each  barrel  of  a  revolver  with  a  bullet  of  the  same  size,  density,  and 
shape,  and  shoot  one  after  the  other,  they  impact  upon  the  object  on 
which  they  strike  with  successive  blows  which  are  uniform,  systematic, 
and  regular.  When  a  current  of  water  flows  through  a  pipe,  if  we  sud- 
denly turn  a  stop-cock  we  simply  break  the  current;  as  soon  as  it  is  opened, 
and  the  water  moves  again,  it  flows  with  a  uniform  motion,  and  makes 
only  a  similar  impression  upon  a  far-off  object.  But  Bell's  idea  of  the 
transmission  of  sound  is  that  the  vibrations  are  irregular  and  different 
for  each  word;  somewhat  as  if  you  put  a  paddle  in  the  water  and  wave 
it  backward  and  forward  irregularly.  Then  the  wave-like  motion  of  the 
water  is  like  that  of  the  paddle.  That  is  Mr.  Bell's  idea.  The  wave- 
like changes  in  his  current  are  irr^ular,  just  like  the  irr^ular  to  and  fro 
movement  in  the  air  which  produces  his  electrical  wavesi  That  is  what 
the  supreme  court  says  his  patent  is  for.  He  takes  a  current  of  electric- 
ity which  is  uniform  and  regular,  and  continuous  in  its  flow,  and  changes 
that  current  by  the  vocal  impulses,  such  as  are  made  by  articulate  speech; 
so  that  the  current,  instead  of  beii^  simply  continuous  and  uniform, 
corresponds  exactly  with  the  variations  of  the  vibrations  in  the  air. 
Looking  at  it  from  that  stand-point,  it  seems  to  me  impossible  to  trans- 
mit human  speech  by  electriciEd  currents  otherwise  than  by  giving  to 
those  currents  variations  harmonious  with  and  corresponding  to  the  vari- 
ous vibrations  of  the  air.     It  would  be  impossible  to  do  it  by  sending 
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regular  and  uniform  currents  merely  broken  up.  If  you  should  merely 
break  up  a  uniform  current,  preserving  in  successive  volumes  its  uni- 
formity of  flow,  it  would  be  a  physical  impossibility  ever,  to  transmit 
■speech  by  means  of  it;  for  it  seems  a  physical  impossibility  ever  to  trans- 
fer human  speech  otherwise  than  by  getting  the  current  itself  to  correspond 
to  the  peculiarities  of  the  vibrations  which  constitute  that  speech,  and 
which  the  current  must  transfer.  That  there  is  in  all  articulate  8i)eech 
something  that  may  be  called  a  "pause"  between  one  vibration  and  an- 
other, and  that  that  infinitesimal  pause  will  cause  a  corresponding  instant 
of  no  motion  or  no  change  in  the  electrical  current  which  transmits  that 
speech,  is  obvious.  When  I  speak  there  is  not,  in  one  sense,  an  unbro- 
ken and  continuous  flow  of  sound.  In  every  vibration  of  the  air  there 
is  an  instant  when,  having  moved  in  one  direction,  it  ceases  to  do  that, 
and  begins  to  move  in  the  other;  and  so,  in  an  electric  current  which 
•copies  that  vibration,  there  would  be  the  same  corresponding  infinitesimal 
break  and  flow  again.  And  besides  that,  between  each  sound,  or  between 
each  word  or  each  syllable,  there  is  a  pause  in  the  air  vibrations,  and  so 
there  would  be  in  the  electric  undulations  which  copy  them.  But  that 
is  not  a  broken  current,  like  the  current  of  the  Morse  telegraph.  When 
we  speak  of  a  continuous  current  in  the  telephone  we  mean  a  current 
which  has  such  continuity  as  the  air  vibrations  and  motions  have  in 
speech.  It  was  argued  at  the  heai^ing  that  the  defendant's  instrument 
had  breaks  of  current  which  accompanied  the  various  changes  in  the  mo- 
tion of  the  instrument  acted  on  by  the  voice.  It  was  said  that  the  use 
•of  the  induction  coil  showed  that  there  were  breaks  in  the  currents,  and 
also  that  there  were  two  separate  circuits,  the  primary  and  the  secondary, 
and  that  the  current  did  not  flow,  and  was  not  continuous,  from  one 
into  the  other.  Neither  of  these  considerations  are  new  in  this  litigation. 
Both  were  presented  to  the  supreme  court.  Suppose  all  that  to  be  true, 
just  as  stated.  If  the  supreme  court  had  decided  that  there  must  be  only 
one  current,  and  that  the  current  must  be  absolutely  continuous,  there 
might  perhaps  be  force  in  that  contention.  But  the  idea  which  the  su- 
preme court  rested  on  was  that  of  a  current  continuous  and  undulating 
in  the  sense  in  which  I  have  described  it,  like  the  vibrations  of  the  air, 
corresponding  to  its  motion,  and  not  "merely"  intermittent.  It  would 
not  make  any  difierence,  in  my  opinion,  if  there  were  half  a  dozen  cur- 
rents co-operating  with  each  other,  so  that  at  the  last  the  transmitting 
-current  took  up  the  undulations  corresponding  to  the  air  vibrations,  and 
carried  them  to  the  distant  point.  The  idea  expressed  by  the  supreme 
court  is  that  stated  by  the  language  of  the  specification:  Causing  and 
•employing  electrical  undulations  "similar  in  form"  to  the  air  vibrations 
accompanying  the  vocal  or  other  sounds  to  be  transmitted.  That  is  the 
idea.  That  is  the  art  or  method  which  is  patented;  the  same  variations 
in  the  electricity  as  in  the  air, — similar  to  the  changes  in  the  air  vibra- 
tions, and  co-extensive  with  them.  To  one  who  has  read  this  opinion 
of  the  supreme  court  with  that  view  of  the  operation  by  which  speech  is 
transmitted,  there  can  be  but  one  conclusion  as  to  the  fact  that  the  vari- 
ous instruments  which  are  used  by  these  defendants  infringe.     Whatever 
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else  they  do  or  do  not  produce,  they  produce  electrical  changes  which 
correspond  to  the  vibrations  of  sound  waves  caused  by  articulate  speech, 
and  those  are  the  "undulations  similar  in  form  to  the  air  vibrations"  de- 
scribed in  the  patent.  Thus  far  I  have  very  little  trouble  in  reaching  a 
view  which  disposes  of  this  part  of  the  case. 

The  other  question  is  more  embarrassing,  and  that  is  whether  a  pre^ 
liminary  injunction  under  the  circumstances  of  this  case  would  be  proper. 
These  defendants  engaged  in  this  enterprise  in  the  summer  or  fall  of 
1 885.  This  suit  was  brought  in  the  fall  of  1887 ;  For  two  years  before 
this  suit  was  instituted  the  defendants  had  been  in  operation,  and  had 
built  up  a  business  of  some  400  telephones.  The  fact  that  it  had  estab- 
lished or  was  establishing  its  business  was  well  known  to  the  Bell  Com- 
pany, and  still  no  suit  was  instituted  for  a  period  of  two  years.  Gener- 
ally, a  doubtful  question  of  fact  ought  not  to  be  settled  on  ex  parte  affi- 
davits. In  this  application  for  an  injunction  the  case  is  presented  on 
both  sides  by  affidavits,  and  affidavits  are  not  very  reliable  testimony. 
The  case,  it  is  urged,  ought  to  wait  until  the  witnesses  could  be  exam- 
ined and  cross-examined;  and  only  after  that  full  investigation,  which 
is  more  certain  of  eliciting  the  truth,  ought  an  injunction  to  be  issued. 
At  the  hearing  the  important  question  which  the  counsel  relied  upon  as 
doubtful  was  whether  "the  process  by  which  their  instruments  transmit- 
ted speech  consisted  in  the  use  of  undulatory  waves,  or  of  the  absolute 
make  and  break  of  a  current  which  was  uniform  between  the  breaks; 
and  they  urged  that  that  question  ought  not  to  be  settjed  on  a  prelimi- 
nary investigation,  or  by  any  means  short  of  a  full  hearing  upon  the  ex- 
amination and  cross-examination  of  witnesses.  Where  there  is  a  doubt- 
ful question  of  fact  the  court  will  generally  wait  until  witnesses  have 
been  produced  and  been  examined  and  cross-examined.  And  if  this 
case  was  a  case  which  turned  upon  the  weight  to  be  given  to  the  testi- 
mony of  witnesses  on  such  a  subject,  the  argument  would  be  forcible. 
Suppose  that  I  entered  into,  or  claim  to  have  entered  into,  possession 
of  a  tract  of  real  estate,  and,  having  left  it,  come  back  20  years  after,  and 
upon  the  question  of  an  injunction  the  defendant  claims  a  continuous 
occupation,  and  I  produce  affidavits  and  he  produces  affidavits  as  to 
whether  there  was  actual  entry  and  possession  by  me  at  that  distant 
time, — that  presents  a  question  that  in  the  very  nature  of  things  may  be 
doubtful,  and  affidavits  on  such  a  matter  may  control  the  courts  very 
little.  It  is  a  question  that  particularly  presents  a  subject  for  cross-ex- 
amination of  the  witnesses.  But  I  have  had  enough  experience  in  pat- 
ent cases  to  know  there  never  was  a  patent  of  any  intricacy  in  which  ex- 
I>ertB  could  not  be  produced  on  either  side,  men  of  intelligence  and  sci- 
entific acquirements,  ability,  and  integrity,  who  would  file  their  affida- 
vits on  one  side  or  the  other.  But  no  amount  of  that  kind  of  evidence, 
as  a  rule,  will  overcome  what  the  court  can  clearly  learn  from  an  intel- 
ligent examination  of  the  instruments  themselves.  The  examination  of 
those  instruments,  with  the  explanations  given  by  Mr.  Young  and  Mr. 
Storrow,  on  one  side  and  the  other,  in  regard  to  the  respective  apparatus, 
is  testimony  that  is  full  and  satisfactory.  You  see  the  instrupaents,  and 
v.34F.no.lO— 51 
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you  examine  them  to  ascertain  the  process,  with  the  explanations  of  these 
gentlemen,  who  are  fully  competent  to  explain.  This  is  not  a  case  where 
the  investigation  is  surrounded  with  doubtful  questions  of  fact,  which 
could  be  cleared  up  by  cross-examination  of  the  witnesses. 

Another  argument  urged  against  this  motion  is  that  of  laches,  and 
rests  upon  the  delay  of  complainant.  A  man  who  stands  by  and  sees 
his  neighbor  go  onto  his  laud  and  dig  a  cellar  and  put  in  a  foundation 
and  build  a  house,  and  waits  from  day  to  day  and  month  to  mouth  and 
year  to  year,  and  says  nothing  to  restrain  him  from  the  use  and  waste 
of  his  money,  and  afterwards  wants  to  turn  round  and  take  his  money 
and  the  products  of  his  labor  and  time,  does  that  which  shocks  any 
man's  sense  of  right.  If  he  knew  this  man  was  using  his  time,  labor, 
and  money  to  improve  his  property,  he  should  have  tried  to  restrain  him; 
then,  if  the  trespasser  still  persists,  it  is  the  trespasser's  own  fault.  The 
defendants  claim  that  the  plaintiffs  did  not  bring  their  suit  until  two 
years  after  the  defendants  built  their  exchange,  and  that  is  the  fact.  But 
no  definite  length  of  time  constitutes  laches.  This  defense  always  de- 
pends upon  the  circumstances  of  the  case.  If  these  defendants  had  pro- 
ceeded to  make  their  investment,  believing  that  they  had  a  right  to  use 
their  telephones,  and  believing  that  no  claim  was  made  to  the  contrary, 
and  had  been  led  into  this  condition  by  inaction  and  silence  on  the  part 
of  the  plaintiffs,  with  full  knowledge  of  what  the  defendants  were  doing, 
of  course  it  would  be  unfair  to  stop  them  now,  before  the  case  is  tried 
in  the  usual  way.  But  in  this  case  the  fact  that  Mr.  Bell  had  these  pat- 
ents, and  that  he  was  insisting  upon  his  claims  in  the  broadest  extent, 
as  broadly  as  he  does  now,  and  was  carrying  on  litigation  in  several 
courts  of  the  United  States,  and  that  several  courts  in  the  various  circuits 
had  confirmed  their  validity  and  their  scope  as  he  contended  for  it,  and 
that  a  number  of  these  cases  were  pending  in  the  supreme  court  of  the 
United  States,  and  that  most  earnest  and  vigorous  proceedings  were  be- 
ing carried  on  by  the  Bell  Company  to  enforce  its  claims,  and  that  one 
department  of  the  government  was  affirming  fraud  in  the  patents,  and 
was  about  to  institute  proceedings  for  the  purpose  of  canceling  them, — 
these  matters  were  of  common  knowledge.  The  defendants,  in  the  face 
of  those  universaUy  known  facts,  and,  it  is  proved,  with  actual  knowl- 
edge of  the  existence  of  the  litigation  and  the  decisions,  and  of  the  fact 
that  litigation  was  pending  in  the  supreme  court  of  the  United  States, 
which  would  sooner  or  later  be  determined,  entered  into  this  business. 
They  say  they  believed  that  the  patent  would  be  decided  to  be  void,  and 
that  they  believed  that  the  government  suit  would  be  a  protection;  and 
I  have  no  doubt  they  believed  this.  If  the  patent  had  been  defeated  in 
the  supreme  court,  there  would  be  no  injunction,  and  they  would  be  free. 
But  this  was  one  of  the  matters  to  be  determined  by  that  court.  Under 
those  circumstances,  can  it  be  said,  when  these  suits  were  finally  deter- 
mined and  Mr.  Bell  sustained  to  the  fullest  extent  claimed  by  him,  that 
he  should  be  answered  here  by  the  claim  that,  as  he  had  waited  until 
his  rights  were  determined,  he  was  too  late  to  enforce  them;  and,  because 
the  defendants  had  infringed  for  two  years  during  the  litigation  they 
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iifere  watching,  they  should  not  be  interfered  with  for  six  months,  or  nine 
months,  or  some  other  time  afterwards.  It  is  a  case  where,  to  use  a 
common  phrase,  a  man  buys  into  a  lawsuit,  and  must  take  his  chances 
of  the  result;  for  here  the  defendants  knew  all  about  the  litigation,  and 
what  the  consequence  of  a  decision  by  the  supreme  court  must  be,  and 
based  their  expectations  on  the  belief  that  the  litigation  would  terminate 
adversely  to  Mr.  Bell,     But  it  has  ended  in  his  favor. 

This  case  is  of  much  importance,  and  I  have  heard  several  days'  gj- 
gument  on  the  motion,  and  given  it  all  the  consideration  possible  during 
the  week.  It  is  evident  from  what  has  been  said  that  the  complainants 
are  entitled  to  the  preliminary  injunction  asked  for^  and  it  is  granted. 


American  Bell  Tel.  Co.  et  dl.  v.  Southern  Tel.  Co.  et  oZ. 

(OircuU  Court,  E.  D.  Arkansas.    April  17,  1888.) 

1.  Patents  for  Inventions— Action  for  Infringement— PLEAomG. 

The  averment,  in  a  bill  for  injunction  against  Infringement  of  a  patent,  that 
complainant's  patent  has  been  adjudicated  by  another  circuit  court,  and  held 
valid,  being  in  accordance  with  the  rule  that  a  party  seeking  relief  by  injunc- 
tion must  first  establish  his  title  at  law,  is  proper. 
8,  Sake. 

The  allegation  that  complainant  has  a  patent,  describing  It  in  a  general  way, 
coupled  with  profert  of  the  patent,  is  sufficient.    The  profert  is  equivalent  to 
an  ayorment  that  he  has  title  to  all  the  rights  specifically  described  in  such 
patent 
8.  Same. 

In  a  bill  for  injunction  against  infringement  of  a  patent,  the  simple  aver- 
ment that  the  defendant  has  infringed,  without  spedtying  in  what  particulars, 
is  sufficient 

In  Equity.  Bill  for  injunction  against  infringement  of  patent.  On 
exceptions  and  special  demurrer  to  bill. 

James  J,  SUnroWj  John  McGurej  and  Ebm  W.  KtmbaUj  for  complainants. 
U.  M,  Rose,  Oa&ey  Youngs  and  Jefferson  Chandkr^  for  defendants. 

Brewer,  J.  In  reference  to  the  matters  that  were  argued  yesterday, 
I  have  but  these  few  words  to  say:  One  of  those  matters  is  the  excep- 
tions to  the  bill,  for  impertinence.  The  defendants  say  that  the  matters 
contained  in  said  bill,  banning  with  the  words,  ''The  most  important 
in  said  suite,''  in  section  7,  and  ending  with  the  words,  ''are  owned  by 
the  said  respective  defendants,"  at  the  close  of  section  24  in  said  bill, 
are  irrelevant  and  impertinent.  Their  chaUenge  is  to  the  substance  of 
those  statements,  rather  than  the  manner  in  which  they  are  made.  They 
are  averments  of  the  fact  of  prior  adjudications  on  the  validity  of  the 
patents.  This  is  a  bill  for  injunction;  and  the  old  equity  rule — a  rule 
whidh  is  not  enforced,  perhaps,  with  the  same  strictness,  or  in  as  many 
cases  now,  as  formerly — ^is  that  a  party  must  establish  his  title  at  law 
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before  he  comes  into  equity  for  injunctive  relief;  and  it  is  in  carrying  out 
that  ideisi  that  these  averments  are  introduced,  and  commonly  intro- 
duced, into  bills  for  injunction,  because  the  complainant's  title  of  course 
is  his  patent.  When  he  has  an  adjudication  elsewhere  that  it  is  valid, 
while  it  may  not  be  conclusive, — of  course  is  not  conclusive, — and  may 
not  be  any  evidence  as  to  whether  the  defendant  has  infringed,  yet  it  is 
an  adjudication  in  favor  of  and  sustaining  his  title.  He  has  a  judgment 
or  decree,  and,  as  the  patent  is  a  grant  ^om  the  federal  government  of 
certain  rights, — a  grant  which  depends  not  at  all  upon  any  local  statute 
or  state  law  for  validity  or  extent, — ^whenever  anywhere  in  the  United 
States,  by  any  circuit  court,  there  is  an  adjudication  that  the  patent  is 
valid,  it  is  an  adjudication  which,  though  not  conclusive  upon  any  other 
circuit  court,  is  certainly  very  persuasive  upon  all;  and  this,  because  there 
should  be  a  uniformity  of  ruling  as  to  the  validity  and  extent  of  a  title 
given  by  a  patent  granted  by  the  government.  When  a  party  comes  in 
applying  for  injunctive  relief  in  a  patent  case,  it  is  the  commonest  thing 
in  the  world  for  him  to  aver  that  his  patent  has  been  adjudicated  else- 
,  where  by  some  circuit  court,  as  showing  that  there  has  been  such  an  ad- 
judication upon  the  validity  of  his  title  as  may  justify  a  court  in  grant- 
ing a  preliminary  injunction.  It  is  only  in  carrying  out  that  idea  that 
those  averments  are  introduced;  and  it  seems  to  me,  both  upon  reason 
and  upon  the  general  practice  in  patent  cases,  that  it  must  be  held  that 
such  averments  are  proper,  and  the  exceptions  to  them  should  be  over- 
ruled. Parker  v.  Brant ^  1  Pish.  Pat.  Cas.  58;  Manufacturing  Oo.  v.  Rvih 
her  Co. ^Z  Sawy.  542;  Tilghman  v.  Proctor,  102  U.  S.  707. 
j  So  far  as  respects  the  other  matter, — the  special  demurrer  to  the  bill, — 
'the  bill  alleges  that  the  complainant  has  a  patent,  giving  number  and 
date,  and,  in  a  general  way,  that  it  is  one  for  the  process  of  telephonic 
.transmission  of  words,  and  makes  profert  of  the  patent.  The  weight 
of  authority  is  that  the  profert  of  any  recorded  instrument  is  equivalent 
to  annexing  a  copy,  {Bogart  v.  Hindsy  25  Fed.  Rep.  484,  and  cases  cited; 
\Po9t  V.  Hardware  Oo. ,  26  Fed.  Repl  618;)  and  if  a  party  avers  that  he  holds 
I  title  to  anything  by  a  certain  instrument,  which  he  annexes,  and  that 
instrument  both  grants  the  title  and  describes  the  full  extent  of  the  rights 
conferred, — and  the  patent  does  that;  it  is  a  grant  from  the  government, 
and  it  describes  exactly  and  specifically  what  is  granted, — it  is  equiva- 
lent to  an  averment  that  he  has  title  to  all  the  rights  specifically  described 
in  such  instrument.  It  would  not  be  assisted  or  strengthened  by  sep- 
erate  averments  that  he  held  a  right  to  this  claim  and  that  claim,  enumer^ 
ating  them  specifically.  He  avers  that  he  has  title  to  all  when  he  says 
that  he  has  a  patent  which  contains  all.  I  should  think^.  therefore,  both 
upon  principle  as  well  as  upon  authority,  that  that  objection  ought  to 
be  overruled.  On  authority,  the  otherobjection  must  also  be  ovenruled; 
that  is,  .the  objection  that  there  is  simply  a  general  averment  that  the 
defendant  infringes.  It  is  not  so  easy  to  sustain  that  upon  principle, 
because,  as  was  well  stated  by  counsel  here,  lihe  exactness  and  cer- 
tainty jof  equity  pleadings  would  fieem  very  properly  to  requite  <that, 
instead  of  a  simple  averment  ithat  the  defendant  has  infringed,  particu-i 
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larly  in  a  case  where  a  patent  covers  many  claims, — in  this  case  also 
covering  both  a  process  and  an  apparatus, — it  would  narrow  the  inquiry 
if  the  averments  were  made  specific  that  the  infringement  was  in  refer- 
ence to  one  claim,  and  not  in  reference  to  the  rest.  Still,  whatever  might 
be  the  decision  if  the  matter  was  open  to  question,  the  practice  is  very 
general  in  bills  in  patent  cases  to  simply  aver  that  the  defendant  has  in- 
fringed. Practically,  so  far  as  the  present  application  is  concerned,  the 
certainty  which  is  desired  will  be  made  patent  by  the  facts  that  are  pre- 
sented in  the  moving  papers;  and  practically,  too,  in  aU  litigation  be- 
fore the  question  comes  up  for  final  hearing,  the  exact  point  of  the  in- 
fringement is  so  developed,  by  the  testimony  or  otherwise,  that  the  par- 
ties are  not  misled.  So,  while  as  a  matter  of  principle  it  may  not  be  so 
easy  to  sustain  this  practice,  yet,  in  view  of  the  great  weight  of  authority 
as  to  the  form  of  pleadings  that  are  sufficient  in  patent  cases,  this  objec- 
tion must  also  be  held  not  well  taken,  and  the  special  demurrer  will  be 
overruled.  Pitta  v.  TFAtowan,  2  Story,  609;  TurreU  v.  Ocmvmerrer^  3  Fish. 
Pat.  Cas.  462;  Havenv.  Brown,  6  Fish.  Pat.  Cas.  413;  McMOlcm  v.  IZVarw- 
pmiaJtnm  Co.,  18  Fed.  Rep.  260;  Mc(hy  v.  Ndem^  121  U.  S.  484, 7  Sup. 
Ct.  Rep.  1000, 


Phb  Sidonian,* 

Gentilm  v.  The  Sidonian, 

{District  Court,  B.  2>.  Ifew  York.    April  19, 1888.) 

SniPPnirG— LiBBBTT  to  Call  at  Airr  Port— Quarantined  Port— DbtBnUoh 
— Dahaqb  to  Fruft  Cargo— Bill  of  Lading— Evidbncb. 

The  shipper  of  a  cargo  of  fruit  took  from  the  ship  a  bill  of  lading  contain- 
ing permission  to  the  vessel  to  call  at  any  port  or  ports.  One  port,  at  which 
the  ship  was  accustomed  to  call,  was  known  to  all  parties  to  be  quarantined. 
Evidence  was  eiven  to  show  that  the  agent  of  the  ship  gave  the  shipp^  to  un- 
derstand that  the  vessel  would  not  call  at  the  quarantined  port.  Nevertheless 
the  shipper  thereafter  accepted  the  bill  of  lading  containing  the  permission, 
without  objection.  Thereafter  the  ship  did  so  call,  and  was  detained  in  quar- 
antine, and  by  such  delay  the  shipper's  fruit  was  damaged.  Held^  that  the  bill 
of  lading  governed,  and  that  he  could  not  recover  in  an  action  brought  upon  lU 

C/Qo,  Ruebsamen  &  Hubbe^  for  libelant. 

Wing,  Shoudy  &  Putnamy  (0.  0.  Burlinghamy)  for  claimant. 

Benedict,  J.  This  is  an  action  to  recover  damages  for  a  breach  of  a 
contract  of  affreightment.  The  libel  sets  fortli  a  bill  of  lading,  issued  for 
the  transportation  in  the  steam-ship  Sidonian  of  1,500  boxes  of  lemons 
from  the  port  of  Genoa  to  the  port  of  Now  York.  It  also  avers  a  pay- 
ment of  the  freight,  and  a  failure  to  deliver  the  lemons  in  like  good  order 
and  condition  as  they  were  shipped.     The  libel  further  avers  that  the 

> Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  Toi'k  bar. 
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:  damage  to  the  lemons  arose  from  the  length  of  the  voyage,  owing  to  the 
fact  that  the  steam-ship,  after  leaving  Genoa,  called  at  Palermo,  in  Sicily, 
when  it  had  been  agreed  that  she  should  not  call  there.  The  bill  of  lad- 
ing, which  is  made  part  of  the  libel,  describes  the  voyage  as  from  G^noa 
to  New  York.  It  contains  also  the  following  clause:  "With  liberty  to 
.  call  at  any  port  or  ports,  in  any  rotation,  for  any  purpose  whatever."  It 
appears  from  the  evidence  that,  prior  to  the  shipment  of  these  lemons, 
a  quarantine  had  bevii  established  at  the  port  of  Palermo,  whereby  a  ves- 
sel coming  from  Genoa  was  compelled,  before  entering  the  port  of  Pa- 
lermo, to  go  to  the  island  of  Gaeta,  and  there  remain  for  the  period  of  10 
.days.  There  is  evidence  to  show  that,  prior  to  the  shipment  of  the  lemons 
the  agent  of  the  ship-owner  gave  the  shipper  to  understand  that  the  ship 
would  not  call  at  Palermo  on  this  voyage.  But  it  also  appears  that,  upon 
the  shipment  of  the  lemons,  the  bill  of  lading  upon  which  this  action  is 
based  was  issued  by  the  ship,  and  received  by  the  shipper  without  ob- 
jection; the  fact  of , the  establishment  of  the  quarantine  at  Palermo  being 
then  known  to  all  parties.  Thereafter  the  ship  called  at  Palermo,  that 
being  one  of  the  ports  ordinarily  touched  at  by  the.  vessels  of  this  line  on 
their  voyage  to  New  York,  and  in  consequence  was  detained  by  the  quar- 
antine 10  days.  Upon  these  facts  the  libelant  asks  at  the  hands  of  this 
court  a  construction  of  the  bill  of  lading  so  as  to  exclude  the  port  of  Pa- 
lermo from  the  liberty  to  call  mentioned  in  the  bill  of  lading,  upon  the 
ground  that,  after  the  establishment  of  the  quarantine,  the  port  of  Pa- 
lermo could  not  be  entered  under  ordinary  circumstances,  and  so  was  not 
within  the  contemplation  of  the  parties  to  the  contract.  But  I  am  unable 
to  see  how  such  a  construction  can  be  given  to  the  bill  of  lading.  The 
words  of  the  liberty  to  call  are  plain,  and  clearly  include  the  port  of  Pa- 
lermo. If  the  shipper  had  desired  to  exempt  the  port  of  Palermo  from 
the  liberty  to  call  contained  in  the  bill  of  lading,  because  of  the  quaran- 
tine then  known  to  have  been  established,  he  should  have  procured  a 
modification  of  the  bill  of  lading.  Instead  of  so  doing  he  accepted  the 
bill  of  lading  without  objection,  and  now  brings  his  action  upon  it.  It 
is  impossible  to  permit  him  to  recover  in  such  an  action,  without  setting 
aside  tlie  established  rule  which  makes  the  written  contract  the  evidence 
of  the  agreement  between  the  parties.  The  libel  must  be  dismissed,  and 
with  costs. 
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The  Lone  Stab.* 
(Disiriot  Court,  B.  2>.  2^eu>  York,    April  7, 1888.) 

1.  Salt  AGE— Salyagb  Sebyigbs— Vessel  at  Dock— Fibe. 

The  steam-shiD  Lone  Star  lay  on  the  lower  side  of  pier  87,  North  river,  New 
York,  when  fire  orotf e  out  on  the  wharf,  which  spread  with  great  rapidity, 
until  the  steam-ship  herself  caught  fire.  Various  tugs  came  to  her  assistance, 
and  when  the  hawsers  which  fastened  her  to  the  pier  were  burned  away,  some 
of  them  drew  her  out  into  the  stream,  where  other  tugs  came  along-side,  and 
she  was  towed,  water  being  pumped  on  her  mean  time,  to  the  flats  at  Weehaw- 
ken.  where  she  sank,  and  the  fire  was  extinguished.  Held,  that  the  tugs  were 
entitled  to  salvage. 

S.  Same  —  Compensation  —  DiFFEBENT   Gbadbs  of   Sbbyioe  —  Towage   and 
Pumping. 

The  services  rendered  by  the  tugs  to  the  steam-ship  differed  in  degree. 
Eeld,  that  the  most  important  service  was  rendered  by  the  tug  Pioneer,  which 
put  the  line  on  the  Lone  Star  by  which  she  was  towed  out  from  the  burning 
pier  into  the  river.  To  her  was  awarded  $1,800  as  salvage.  Held,  further, 
that  other  grades  of  salvage  services  were  rendered  by  the  tugs  which  assisted 
in  towing  the  steam-ship  to  the  flats,  and  by  the  tugs  which  pumped  water 
on  the  fire.    To  these  tugs  various  sums,  from  $1,000  to  $250,  were  awarded. 

8.  Same— Ibon  Vessel— Value  of  Salvobs'  Sebvicbb— Basis  of  Computa- 
tion. 

The  Lone  Star  was  an  iron  steam-ship.  She  was  so  much  damaged  by  this 
fire  that  she  was  sold  as  a  wreck.  If  she  had  received  no  assistance  she  would 
have  been  sunk  in  her  slip,  and  would  have  been  raised  and  sold  as  old  iron. 
Held,  that  in  ascertaining  the  value  to  the  ship-owner  of  the  services  rendered 
by  the  salvors,  the  amount  that  the  owners  would  have  realized  from  her 
sale  as  old  iron,  if  she  had  so  sunk,  should  be  deducted  from  the  proceeds 
of  her  sale  as  a  wreck.  For  the  purposes  of  this  computation  of  salvage,  such 
amount  saved  to  her  owners  was  found  to  be  from  $22,000  to  $29,000.  The  total 
award  to  the  tugs  was  $8,860. 

In  Admiralty.     Libels  for  salvage. 

Eleven  different  suits  were  brought  against  the  wreck  of  the  steam-ship 
Lone  Star  for  salvage  services  rendered  to  her  in  the  fire  at  Morgan's  Line 
pier,  in  February,  1887.     The  suits  were  consolidated  on  motion. 

Alexander  &  Ash^  for  Howard, 

Wing,  Skoudy  &  Putnam^  for  Kinny,  Love,  and  Chapman. 

Wikoxy  Adams  &  Maddin^  for  Bridges. 

BtideTy  StiUman  &  Hubbard^  for  McCaldin. 

Aneon  B.  Stewart^  for  Hofman. 

Edward  D.  McCarthy,  for  Hicks  and  Sullivan. 

Charles  H.  Tweed  and  R.  D.  Benedict,  for  the  Lone  Star. 

Benedict,  J.  This  is  a  consolidated  action  to  recover  salvage  compen- 
sation for  services  rendered  by  12  different  steam-tugs  to  the  steamer  Lono 
Star,  on  the  occasion  of  the  fire  at  the  pier  of  the  Morgan  Line,  in  the  North 
river,  which  occurred  on  the  28th  day  of  February,  1887.  The  fire  broke 
out  upon  a  lighter  loaded  with  cotton  lying  at  the  outer  end  of  pier  37. 
The  pier  was  a  covered  pier,  and  its  shed  was  full  of  cotton  and  other 
goods.     The  tide  was  ebb,  and  a  gale  was  blowing  from  the  north-west. 

>  Reported  by  Edward  U.  Benedict,  Esq.,  of  the  New  York  bar. 
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The  steamer  Lone  Star  was  fast  by  hawsers  to  the  lower  side  of  the  pier, 
her  bow  being  about  200  feet  inside  the  outer  end  of  the  pier.  She  had 
no  cargo  on  board.  Shortly  after  the  fire  broke  out  the  steamer  became 
enveloped  in  flames,  and  all  on  board  left.  In  time  the  fire  burned  off  the 
hawsers  by  which  she  was  fast  to  the  dock,  and,  under  the  influence  of 
the  strong  wind  and  ebb-tide  she  would  then  have  drifted  across  the  slip, 
and  beyond  the  reach  of  assistance,  had  she  not  been  at  once  towed  out 
of  the  slip.  This  was  done  by  tugs,  requested  to  perform  the  service  by 
the  superintendent  of  the  pier,  then  present.  One  of  the  tugs  which 
towed  the  steamer  out  was  the  Pioneer.  This  tug,  in  anticipation  of 
the  burning  of  the  fastenings  of  the  steamer,  placed  herself  along-side, 
and  sent  a  deckhand  named  Bridges  on  board  the  steamer,  at  consider- 
able personal  risk,  who  made  fast  on  the  steamer's  bow  a  line  hauled  by 
him  from  the  Pioneer.  At  this  time  the  fire  was  furious  on  board  the 
steamer,  so  that  the  mcster  of  the  Pioneer  required  an  assurance  from  the 
superintendent  of  the  pier  that  means  of  escape  would  be  furnished  to 
Bridges  when  the  Pioneer  should  move  away  from  the  steamer  in  order 
to  tow  her.  As  soon  as  the  fastenings  of  the  steamer  burned  off,  the 
Pioneer,  being  fast  to  her  by  a  line  from  her  bow,  began  to  move  her  out 
of  the  slip.  In  rendering  this  service  she  was  aided  by  the  steam-tug 
Missisquoi,  which  tug,  at  th^  request  of  the  Pioneer,  made  fast  along-side 
of  her  after  the  steamer  began  to  move,  and  with  her  towed  the  steamer 
out  of  the  slip.  At  the  same  time,  abaft  of  the  Pioneer,  under  the 
steamer's  port  quarter,  was  the  tug  Harry  Roussel.  This  tug,  at  some 
time  before  the  steamer  began  to  move,  had  made  a  line  fast  to  the  steamer, 
and  began  to  throw  water  into  her  through  one  of  the  dead-lights.  She 
had  also  a  line  to  the  lighter  Angeline  Anderson,  which  lighter  was  loaded 
with  cotton,  and  on  fire.  The  tugs  Missisquoi  and  Pioneer  were  suf- 
ficiently powerful  to  tow  the  steamer  out  of  the  slip,  and  to  a  place  where 
she  could  be  beached,  but  shortly  after  they  reached  the  mouth  of  the 
slip  the  towing  line  of  the  Pioneer  was  cut  by  ihe  master  of  the  steam- 
tug  America,  (who,  by  the  way,  makes  no  claim  to  salvage  in  this  action,) 
and  thereby  tha  steamer  was  at  once  placed  in  peril  of  going  upon  the 
Guion  dock,  pier  38.  In  fact,  before  another  line  could  be  got  to  her, 
she  did  touch  that  dock,  without,  however,  doing  or  receiving  damage. 
As  soon  as  possible  after  the  Pioneer's  line  parted,  another  line  was  got 
on  the  steamer  from  the  steam-tug  Bunyon.  This  tug,  aided  by  the  tugs 
Reba,  Missisquoi,  Myers,  and  Coffin,  towed  her  to  Weehawken,  where 
she  was  beached.  During  this  time  the  steamer  was  burning  furiously, 
— "her  forecastle  all  roaring  with  fire,"  as  the  superintendent  says, — and 
she  was  deluged  by  water  thrown  from  various  tugs  which  came  along- 
side as  soon  as  she  was  clear  of  the  slip,  and  continued  to  pour  water 
upon  her,  until  the  fire  was  extinguished  at  Weehawken.  The  damage 
done  to  the  steamer  was  so  great  that  it  was  thought  undesirable  to  at- 
tempt to  repair  her,  and  she  W£is  accordingly  sold  in  her  damaged  condi- 
tion at  auction,  and  brought  the  sum  of  $37,500. 

That  an  important  salvage  service  was  rendered  on  this  occasion  has 
not  been  denied;  but  a  controversy  has  arisen  in  regard  to  the  extent  and 
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value  of  the  services  rendered  by  the  respective  tugs,  and  the  amount  of 
property  saved  to  the  ship-owners  by  the  exertions  of  the  salvors.  In 
determining  these  questions  it  will  be  convenient  to  consider  in  the  first 
place  the  amount  of  money  saved  to  the  ship-owner  by  the  exertions  of 
the  salvors.  It  is  conceded  that  the  steamer  was  so  injured  by  the  fire 
as  to  render  it  proper  to  sell  her  as  a  wreck,  and  that  the  proceeds  of 
her  sale  were  $37,500.  This  sum,  the  salvors  claim,  should  be  taken  to 
be  the  value  of  the  property  saved,  in  computing  the  amount  of  the  sal- 
vage award.  But  in  a  case  like  this,  where  the  only  danger  was  of  fire, 
and  where  the  vessel,  being  of  iron,  would  not  be  wholly  destroyed  by 
fire,  and  where  the  vessel,  if  she  had  received  no  assistance,  would  cer- 
tainly have  been  sunk  in  the  slip,  and  as  certainly  have  been  raised  there- 
from as  old  iron,  it  seems  to  me  proper  in  ascertaining  the  value  to  the 
ship-owner  of  the  services  rendered  by  the  salvors,  for  the  purpose  of  de* 
termining  the  amount  of  salvage  to  be  awarded,  to  deduct  from  the  pro* 
ceeds  of  the  sale  of  the  steamer  as  a  wreck  the  amount  that  her  owners 
would  have  realized  from  her  sale  as  old  iron  if  she  had  burned  and  sunk 
in  the  slip.  It  is  not  necessary  for  the  purpose  of  the  computation  in 
hand  to  determine  with  accuracy  the  amount  thus  saved  to  the  owners 
of  this  steamer.  It  is  safe  to  consider  that  amount  to  be  somewhere  from 
$22,000  to  $29,000.  The  case,  therefore,  is  not  one  where  amount  of 
the  salvage  award  is  enhanced  by  the  large  value  of  the  property  saved. 

The  risk  to  which  this  property  was  exposed  is  next  to  be  considered. 
The  steamer  was  all  on  fire.  Several  tugs  applied  to  by  the  superin- 
tendent to  go  into  the  slip  refused  to  do  so.  If  aid  had  been  refused  by 
the  tugs  that  did  go  into  the  slip,  it  is  highly  probable,  although  not 
perhaps  actually  certain,  that  all  that  was  combustible  in  the  steamer 
would  have  burned,  and  the  hulk  sunk  in  the  slip.  It  is  hardly  a  case 
of  derelict  property  saved  to  the  ship-owner,  but  the  ship-owner  was  in 
such  great  danger  of  losing  from  $22,000  to  $29,000  that  that  sum  may 
be  considered  as  representing  the  value  to  the  owner  of  the  steamer  of  the 
services  in  question. 

Next  will  be  considered  the  extent  and  value  of  the  services  rendered 
by  these  various  tugs,  and  I  remark  first  that  I  consider  the  case  one  of 
continuous  salvage  service  from  the  time  the  steamer  began  to  move  out 
of  the  slip  until  the  fire  was  extinguished  at  Weehawken,  participated 
in  by  different  tugs  at  different  times  and  under  different  circumstances. 
These  services  may  well  be  divided  into  three  classes:  First.  Services 
rendered  in  moving  the  vessel  from  the  burning  pier  out  of  the  slip. 
These  I  consider  the  most  important  services  rendered  on  this  occasion, 
and  they  were  attended  With  some  danger  to  the  tugs  engaged^  Second. 
Services  rendered  in  towing  the  steamer  after  she  had  been  towed  out  of 
the  slip,  and  the  Pioneer's  line  was  cut,  until  she  was  beached  at  Wee* 
hawken.  These  services  were  attended  with  little  or  no  danger  to  the 
tugs,  and  many  other  tugs  were  present  ready  and  willing  to  tow  the 
steamer,  the  services  differing  little  in  character  from  brdinary  towago. 
Third.  Services  Which  consisted  in  pumping  water  t6  extinguish  the 
fire.     This  was  a  necessary  service  to  prevent  the, steamer  firom  sinking; 
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It  involved  some  danger  to  the  vessels  engaged  in  its  performance,  and 
some  hard  labor  and  exposure  in  freezing  weather.  In  regard  to  the 
services  rendered  in  towing  the  steamer  out  of  the  slip  from  the  burning 
pier,  a  serious  dispute  has  arisen  respecting  the  part  taken  by  the  Harry 
Roussel.  Those  on  the  Pioneer  say  that  the  Harry  Roussel  went  in  the 
slip  for  the  purpose  of  saving  the  Angeline  Anderson  and  her  cargo  of 
cotton,  then  on  fire,  and,  while  so  engaged,  got  herself  into  a  position 
across  the  slip,  from  which,  in  that  wind  and  tide,  she  could  not  escape 
without  assistance,  so  that  she  would  have  been  herself  caught  and  de- 
stroyed by  the  burning  steamer  when  her  fasts  burned  off,  if  the  steamer 
had  not  been  removed  by  the  Pioneer;  that  the  Pioneer  pulled  the  Rous- 
sel into  position  by  a  line,  and  enabled  her  to  swing  sJong-side  of  the 
steamer,  so  that  she,  with  the  lighter  Angeline  Anderson  attached  to  her, 
was  in  fact  towed  out  of  the  slip  by  the  Pioneer,  instead  of  assisting  the 
Pioneer  to  tow  the  steamer  out.  On  the  other  hand,  it  is  contended  in 
behalf  of  the  Roussel  that  her  line  was  on  board  of  the  steamer  before 
the  line  of  any  other  tug,  and  that  not  only  did  she  pour  water  into  the 
steamer  before  she  began  to  move,  but  also  rendered  efficient  service  by 
her  motive  power  in  keeping  the  steamer  up  to  the  tide  as  she  moved  out 
of  the  slip. 

The  case  contains  considerable  testimony  corroborative  of  the  story  told 
by  the  Pioneer  in  respect  to  the  services  of  the  Roussel,  and  much  to  the 
contrary.  Considering  the  circumstances,  confusion  in  the  testimony  is 
not  to  be  wondered  at.  Upon  the  whole,  I  incline  to  believe  that  the 
Roussel  went  into  the  slip  for  the  purpose  of  taking  out  the  burning 
lighter;  that  afterwards  she  did  get  a  line  to  the  steamer,  and  did  throw 
water  into  the  steamer  before  she  began  to  move  from  the  slip,  and  then, 
when  the  steamer  did  move,  she  was  to  some  extent  aided  by  the  motive 
power  of  the  Roussel.  But  I  do  not  consider  the  services  of  the  Rous- 
sel equal  in  value  to  those  rendered  by  the  Pioneer.  Her  position  made 
it  impossible  for  her  to  render  important  towing  service.  The  services 
of  the  Pioneer,  in  my  opinion,  were  of  the  most  value  to  the  steamer  on 
this  occasion.  She  was  efficient  to  carry  out  the  wishes  of  the  superin- 
tendent of  the  pier,  and  it  was  at  his  request  that  she  put  herself  along* 
side  the  burning  steamer.  Her  line  run  to  the  steamer's  bows  furnished 
the  steamer  the  means  of  escape,  and  when,  through  no  fault  of  hers,  the 
line  parted,  she  dropped  back,  and  took  a  position  where  she  could  aid 
by  pumping,  and  did  pump  under  the  direction  of  the  superintendent  of 
the  pier  or  master  of  the  steamer  until  the  fire  was  extinguished  at  Wee- 
hawken.  She  received  damage  to  her  paint  amounting  to  about  $125, 
and  she  lost  anew  hawser.  To  her  is  awarded  the  sum  of  $1,800.  The 
Roussel  was  a  vessel  twice  as  large  as  the  Pioneer,  but  from  her  position 
at  the  stem  of  the  steamer  she  was  unable  to  afford  much  necessary  aid 
in  the  towing  service.  Still,  she  was  in  the  slip, — a  position  attended 
with  some  danger, — and  she  threw  water  from  the  first  into  the  steamer. 
She  was  occupied  about  seven  hours.  To  her  the  sum  of  $900  is  awarded. 
The  steam-tug  Missisquoi  was  a  more  powerful  boat  than  the  Pioneer. 
She  rendered  necessary  assistance  to  the  Pioneer  in  getting  the  steamer 
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out  of  the  dip,  and  she  did  not  obtrude  her  services,  but  waited  the  re- 
quest of  the  Pioneer  beforce  she  took  hold.  '  After  the  Pioneer's  line  had 
parted  she  assisted  the  Runyon  in  towing  the  steamer  over  to  Weehaw- 
ken.  To  her  is  awarded  the  sum  of  $1,000.  The  steam-tug  Charles 
Runyon  was  a  powerful  boat,  valued  at  some  $20,000.  She  rendered 
efficient  service  in  getting  the  steamer  away  from  the  Guion  pier,  on  which 
she  drifted  aft^rthe  Pioneer^s  line  had  parted,  and  she  towed  her  to  Wee- 
hawken  by  her  hawser.  When  the  fire  broke  out,  she  gave  up  a  job 
worth  $40  to  go  to  the  steamer,  and  she  lost  a  line  worth  $30.  What, 
she  did  was  done  under  direction  of  the  superintendent  of  the  pier,  or 
the  master  of  the  steamer.  To  her  is  awarded  the  sum  of  $650.  The 
Reba,  valued  at  $6,000,  assisted  in  towing  the  steamer  over  to  Weehaw- 
ken.  She  acted  under  the  direction  of  the  superintendent  of  the  pier, 
or  the  master  of  the  steamer.  To  her  is  awarded  the  sum  of  $250.  The 
Egbert  Myers  and  the  Coffin  also  assisted  in  towing  the  steamer  to  Wee- 
hawken,  under  the  direction  of  the  superintendent  of  the  pier.  The  serv- 
ice involved  no  risk  to  speak  of.  To  each  of  these  tugs  is  awarded  the 
sum  of  $250.  The  William  J.  McCaldin  was  a  steam-tug  of  considerable 
power.  She  claims  to  have  rendered  assistance  in  towing  the  steamer 
out  of  the  slip,  but  I  am  unable  to  discover  any  services  of  much  value 
rendered  by  her,  except  pumping  water  into  the  steanier.  That,  as  I 
have  said,  was  an  important  service.  She  was  the  largest  tug  present. 
She  abandoned  a  tQw  to  go  to  the  assistance  of  the  steamer,  and  a  length 
of  her  hose  was  destroyed  by  fire,  and  she  was  put  to  expense  in  all  about 
$300.  To  her  the  sum  of  $800  is  awarded.  The  steam-tugs  Nellie,  John 
Fuller,  Alice  Hegarty,  James  A.  Garfield,  George  H.  Dentz  all  rendered 
service  in  pumping  water  into  the  steamer  after  she  had  been  taken  out 
of  the  slip.  None  of  them  went  into  the  slip.  Their  aid  in  towing  was 
not  important,  and  there  is  some  evidence  tending  to  show  that  in  their 
anxiety  to  put  water  on  the  fire  they  embarrassed  to  some  extent  the 
operation  of  towing  the  steamer  after  she  reached  the  mouth  of  the  slip. 
To  the  Nellie  is  awarded  the  sum  of  $800;  to  the  Fuller  is  awarded  the 
sum  of  $400;  to  the  Hegarty  is  awarded  the  sum  of  $400;  to  the  James 
A.  Garfield  is  awarded  the  sum  of  $400;  to  the  George  H.  Dentz  is 
awarded  the  sum  of  $400.  To  the  man  Bridges,  who  went  on  board  the 
burning  steamer  to  make  fast  tlie  Pioneer's  line,  the  sum  of  $50  is  awarded, 
in  addition  to  his  share  as  one  of  the  crew  of  the  Pioneer. 
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The  City  of  Albany.* 

A 

The  Municipal. 

'  New  Yobk  &  N.  S.  Co.  v.  Mayor,  etc.,  of  New  York. 

(DiiiHet  Court,  8.  D.  New  York.    March  28, 1888.) 

Collision  —  Stbamebs  MicBTiNa— Misundbbbtandino  Signals —Failubb  to 
Slow  and  Stop. 

Respondent's  tug  M.  was  coming  down  the  East  river  somewhat  on  the 
Brooklyn  side,  and  libelant's  steamer  C.  was  going  up.  A  ferry-boat  crossed 
the  river  between  them,  which  required  the  H.  to  sheer  a  little  only  toward! 
the  New  York  shore.  The  0.  gave  two  whistles  to  the  tug,  indicating  that 
the  latter  should  pass  between  her  and  the  ferry-boat,  and  slowed.  She  heard 
no  answer,  and  repeated  the  signals.  She  also  stopped  her  engine  on  per- 
ceiving that  the  tug  was  still  swinging  towards  the  New  York  shore.  The 
tug  hMl  ffiven  one  olast,  and  continued  at  full  speed,  swinging  across  the 
course  of  the  0.  until  near  the  moment  of  the  collision.  JAM,  that  the  tug 
was  in  fault  for  not  slowing,  as  required  by  inspectors'  rule  8,  on  the  want  of 
a  common  understanding;  for  her  continued  sheer  across  the  other's  bow; 
and  for  not  reversing  sooner;  that  the  C  was  without  fault,  and  should  re- 
cover her  damages. 

In  Admiralty.     libel  for  damages. 

Owen  &  Qrayy  for  libelants. 

Hi  jR.  Beekman  and  JS.  L.  Wendey^  for  corporation. 

Brown,  J.  On  the  26th  of  October,  1386,  at  about  2:80  p.  ir.,  as 
the  side-wheel  passenger  steamer  City  of  Albany,  bound  for  Norwalk, 
Conn.,  was  going  under  the  East-River  bridge,  the  Catharine-Street  ferry- 
boat Republic  was  leaving  her  New  York  slip  just  above  the  bridge,  and 
the  City  of  Albany  slowed  and  stopped  to  pass  astern  of  her.  Soon  after 
the  Republic  had  passed,  the  respondent's  steam-tug  Municipal  was  seen 
coming  down  river, — as  I  find,  somewhat  on  the  Brooklyn  side  of  the 
stream.  She  also  exchanged  signals  with  the  Republic  to  go  astern  of 
the  latter;  and  in  order  to  do  so,  as  her  pilot  testifies,  she  was  obliged 
to  sheer  somewhat  to  the  New  York  shore.  The  City  of  Albany  there- 
upon gave  a  signal  of  two  whistles,  indicating  that  the  tug  should  pass 
between  her  and  the  ferry-boat,  and  at  the  same  time  she  slowed.  Hear- 
ing no  answer,  and  seeing  the  tug  still  sheering  towards  the  New  York 
shore,  she  soon  repeated  her  signal  and  stopped.  They  came  in  collis- 
ion soon  after,  about  opposite  pier  39,  not  over  800  or  400  feet  from  the 
New  York  shore.  The  City  of  Albany,  at  the  time  of  collision,  was 
heading  a  little  towards  the  New  York  shore;  and  the  tug  had  sheered 
around  so  as  to  head  either  directly  towards  the  shore  or  a  little  up  river. 
Capt.  Sherwood  of  the  tug,  I  must  find  upon  the  weight  of  proof,  to  be 
mistaken  as  to  his  precise  place  in  the  river;  he  was  at  least  half  way 
across  towards  the  Brooklyn  shore,  and  probably  more.  The  direct  tes- 
timony of  the  other  witnesses  to  this  efiect  is  confirmed  by  the  fact  that 

^Reported  by  Edward  Q.  Benedict,  Esq.,  of  the  New  York  bar. 
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he  could  not  have  made  the  turn  he  did  before  collision;  and  by  the  fur- 
ther £Ekct  that,  if  the  tug  had  been  only  from  a  third  to  half  way  across 
the  river,  scarcely  any  sheer  would  have  been  necessary  to  enable  him 
to  pass  astern  of  the  Republic,  as  (Coffey's  evidence  shows  that  the  Re- 
public was  nearly  in  her  slip  in  Brooklyn  at  the  time  of  the  collision.. 
As  the  tug  was  coming  nearly  straight  down  river,  it  is  clear  that  she 
had  the  City  of  Albany  considerably  on  her  starboard  bow,  and  the  tug 
was  also  a  considerable  distance  off  the  starboard  bow  of  the  latter.  In 
that  situation,  at  the  time  when  the  vessels  first  observed  each  other,  and 
when  they  were  bound  to  take  the  proper  measures  to  avoid  each  other, 
there  was  no  risk  of  collision,  since  the  course  of  each  was  still  well  clear 
of  the  other, — starboard  to  starboard.  The  collision  was  brought  about 
solely  by  the  long-continued  sheer  of  the  tug,  until  she  had  changed  fully 
eight  points  in  her  course,  so  as  to  bring  her  under  the  bows  of  the  City 
of  Albany.  This  was  wholly  unnecessary,  and  was  bad  navigation.  The 
two  whistles  of  the  City  of  Albany  first  given  were  heard  by  the  pilot  of 
the  tug,  it  is  said,  as  one  only.  Conceding  that  there  was  no  fault  in 
not  understanding  the  first  signal  of  the  City  of  Albany,  it  was  neverthe- 
less very  soon  plain  that  she  was  not  maneuvering  in  accordance  with  a 
signal  of  one  whistle.  Under  the  inspector's  rule  3,  which  provides  for 
such  a  case,  it  was  the  duty  of  the  Municipal  immediately  to  bring  her 
speed  down  to  "bare  steerage  way."  In  like  manner,  when  no  answer 
was  heard  by  the  tug  to  her  first  signal  to  the  City  of  Albany,  prudence 
required  her  to  slow.  The  tug  kept  on,  however,  at  full  speed,  till  so 
near  the  City  of  Albany  that  her  engineer  did  not  have  time  to  reverse 
the  engine  before  collision.  The  faults  of  the  Municipal,  therefore,  are 
these:  Firsts  for  unnecessarily  and  improperly  sheering  across  the  course 
of  the  City  of  Albany;  second^  for  not  bringing  her  speed  down  to  steer- 
age way,  in  accordance  with  inspectors'  rule  8,  as  soon  as  it  was  plain 
that  a  common  understanding  was  not  had;  and,  third,  for  not  backing 
sooner  than  she  did.  Upon  all  the  evidence,  I  do  not  find  any  fault  in 
the  City  of  Albany.  As  soon  as  she  saw  that  her  whistles  were  not  re- 
sponded to,  she  slowed.  Soon  after,  on  repeating  them,  she  stopped  and 
backed.  Her  previous  motion  was  moderate;  and  at  the  coUision, 
though  she  probably  had  a  little  forward  motion,  to  be  inferred  from  the 
efiects  on  the  tug,  it  must  have  been  small.  The  tug  was  easily  handled. 
Her  continued  sheer  could  not  have  been  anticipated,  contrary  to  the  re- 
peated signals  of  the  City  of  Albany;  and  the  latter's  signals  were  the 
proper  ones  in  the  situation,  and  she  both  stopped  and  reversed  as  soon 
as  stopping  and  reversing  could  reasonably  be  supposed  requisite.  She 
cannot,  therefore,  be  held  in  fault.  IJie  Orempomt^  81  Fed.  Rep.  231. 
The  libelant  is  entitled  to  a  decreOi  with  costSi  and  a  reference  to  com- 
pute the  damages. 
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The  St.  Johns.' 

The  Fern  Holme. 

Ritchie  v.  The  St.  Johns.    Brooks  et  cd.  v.  Ritchie  et  ol. 

[District  Court,  1).  MassaehuseUs,    April  21, 1888.) 

Collision— Between  Steam  and  Sail— Changino  Course  Unnecessarily. 
Where  a  collision  occurs  between  a  steamer  and  schooner  on  account  of  the 
schooner's  violation  of  the  sailin/ir  rules,  in  changing  her  course  from  star- 
board to  port,  and  then  back  again  to  starboard,  without  any  excuse  arising 
out  of  the  exigencies  of  navigation,  and  no  negligence  is  shown  on  the  steam- 
er's part,  the  schooner  is  liable  for  the  resulting  damages. 

In  Admiralty.  Cross-libelB  for  a  collision  between  the  steamer  Fem 
Holme  and  the  schooner  St.  Johns. 

BiUler^  StiUman  &  Hvbhardy  for  the  Feme  Holme; 
F.  Dodge^  for  the  St.  Johns, 

Nelson,  J.  This  collision  occurred  on  theevening  of  17th  March,  1887, 
aboutseven  miles  to  the  eastward  of  Sandy  Hook  light-ship.  The  Fem 
Holme,  a  large  iron  steam-ship,  was  approaching  New  York  bay  on  a 
voyage  from  England,  making  a  W.  i  S.  course  at  a  speed  of  nine  knots. 
The  St.  Johns,  a  three-masted  schooner  of  about  400  tons,  was  bound  on  a 
voyage  to  the  eastward ,  with  a  cai^o  of  coal,  being  on  the  port  tack  with  the 
wind  N.  W. ,  her  course  due  east,  or  nearly  opposite  to  that  of  the  steamer, 
and  her  speed  about  six  knots.  In  the  collision  the  jib-boom  and  bowsprit 
of  the  schooner  struck  the  steamer  on  the  starboard  bow.  The  case  turns 
mainly  on  the  testimony  given  by  the  master  of  the  Fem  Holme,  and  by 
the  second  mate  of  the  St.  Johns,  who  were  the  officers  in  charge  of  their 
respective  vessels  at  the  time  of  the  accident.  The  testimony  of  the  master 
of  the  Fern  Holme  was,  in  substance,  that,  observing  from  his  station  on 
the  bridge  the  red  light  of  the  approaching  vessel  bearing  half  a  point  on 
his  starboard  bow,  he  ordered  his  wheel  to  be  ported,  to  pass  the  schooner 
on  her  port  side;  but  before  the  order  could  be  executed,  the  schooner 
shut  in  her  red  light  and  showed  her  green  light,  being  then  about  half 
a  mile  distant  and  the  light  still  bearing  over  his  starboard  bow.  On 
seeing  the  green  light,  he  ordered  the  wheel  hard  to  starboard,  to  pass 
on  the  starboard  side,  but  as  the  steamer  fell  off  to  port  under  the  star- 
board helm,  the  schooner  shut  in  her  green  light  and  showed  her  red 
light  again.  He  then  reversed  his  engine,  but  it  was  too  late,  and  the 
schooner  bore  down  on  the  steamer,  and  the  collision  happened*  Tak- 
ing this  to  be  a  true  account  of  the  accident,  it  is  clear  that  the  collision 
was  owing  solely  to  the  violation  of  the  sailing  rules  by  the  schooner,  in 
changing  her  course,  first  from  starboard  to  port,  and  then  back  again  to 
starboard.  Nothing  appears  here  to  show  any  negligence  or  misconduct 
on  the  part  of  the  steamer.  It  is  argued  that  even  on  this  showing  she 
should  have  reversed  her  engines  when  the  green  light  was  shown.    But 
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it  was  then  necessary  that  she  should  fall  off  rapidly  to  avoid  running 
the  schooner  down,  and  this  the  reversing  of  the  engines  would  have  pre- 
vented. To  this  may  be  added  also  that  if  she  was  wrong  in  not  revers- 
ing, the  fault  arose  through  an  error 'of  judgment  in  a  sudden  and  un- 
expected emergency  caused  wholly  by  the  misconduct  of  the  schooner. 
For  this  reason  also  the  error  would  be  excusable. 

The  second  mate  of  the  St.  Johns  testified  that  the  steamer's  maslrhead 
light  was  first  discovered  a  little  on  his  port  or  weather  bow,  and  pres- 
ently her  red  light  was  seen  in  the  same  direction;  that  when  the  two 
vessels  were  within  a  few  lengths  of  each  other,  the  steamer's  red  light 
still  showing  over  his  port  bow,  he  ordered  his  helm  to  port;  that  as  the 
schooner  fell  off  under  the  port  helm,  the  steamer  made  a  sudden  change 
to  port,  showing  her  green  light,  and  heading  directly  across  the  schoon- 
er's bow  from  port  to  starboard.  He  denies  that  he  made  any  other 
change  of  course,  but  admits  that  the  order  to  port  was  given  before  the 
steamer  turned  to  port,  and  at  a  moment  when  his  own  red  light  could 
alone  have  been  visible  to  the  steamer. 

After  full  consideration  of  all  the  evidence  in  the  case,  I  have  come  to 
the  conclusion  that  the  account  which  the  master  of  the  Fern  Holme 
gives  of  this  accident  is  substantially  correct.  I  therefore  find  the  prin- 
cipal question  of  fact  in  dispute — which  was  whether  the  St.  Johns 
changed  her  course  from'  starboard  to  port — against  the  schooner.  I  be- 
lieve the  statements  of  the  men  on  the  steamer,  that  they  saw  the  schoon- 
er's green  light  over  the  starboard  bow.  The  second  mate  admits  the 
change  from  port  to  starboard,  but  defends  it  by  claiming  that  the  steamer 
was  then  in  dangerous  proximity.  But  so  long  as  the  port  lights  of  the 
two  vessels  were  towards  each  other,  there  was  no  dangerous  proximity, 
and  no  ground  for  fearing  or  anticipating  collision.  The  act  looks  like 
an  attempt  to  dictate  to  the  steamer  on  which  side  she  should  pass.  As 
he  committed  this  mistake,  it  is  perhaps  easier  to  believe  he  also  com- 
mitted the  more  serious  one  of  permitting  his  vessel  to  come  up  so  near 
to  the  wind  as  to  open  her  green  light  to  the  approaching  steamer. 
Whether  this  was  the  result  of  yawing  and  bad  steering, — as  there  is 
some  ground  for  concluding, — or  of  design,  it  is  unnecessary  to  inquire. 
There  is  no  pretense  that  the  schooner  was  then  in  extremis.  The  fact 
itself  is  sufficiently  proved,  and  is  decisive;  and  as  no  explanation  or  ex- 
cuse arising  out  of  the  exigencies  of  navigation  or  overwhelming  necessity 
is  shown,  and  as  it  was  the  cause  of  the  accident,  it  is  enough  to  condemn 
the  schooner  for  the  consequences  of  the  collision.  In  tlie  case  of  the 
Feme  Holme  against  the  St.  Johns,  an  interlocutory  decree  is  to  be  entered 
for  the  libelants;  the  cross-libel  of  the  St.  Johns  against  the  Fern  Holme 
is  dismissed,  with  costs.     So  ordered. 
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The  Benjtamin  F.  Hunt,  Jb. 

{DUtrict  Court,  D.  Maisachusittt.    April  17. 188a) 

Ck)LLi8iON— Damages— Towage. 

Where  a  vessel,  in  a  collision  caused  by  the  fault  of  another,  lost  her  Jib- 
boom,  bowsprit,  head-gear,  and  rigging,  and  all  her  head-sails  except  the 
fore-stay  sail,  had  her  forward  bulwarks  stove,  and  her  head  carried  away, 
?ield,  that  the  expense  of  a  tug  to  tow  her  through  dangerous  navigation  to 
her  home  port  was  a  proper  item  of  damage  recoverable  against  the  vessel 
causing  the  injury,  and  the  action  of  the  master  in  taking  her  to  the  home 
port,  instead  of  ffoing  into  an  Intermediate  port  for  temporary  repairs,  would 
be  respected,  unless  he  acted  dishonestly  or  ignorantly. 

At  Law.     Exception  to  allowance  of  item  of  damages. 
0.  T.  Ru88eUy  for  libelant. 
Frederick  Dodge^  for  claimiant. 

Nelson,  J.  At  the  former  hearing  of  this  case  the  bark  Benjamin 
F.  Hunt,  Jr.,  was  found  in  fault  for  a  collision  with  the.  three-masted 
schooner  Anna  A.  Booth,  on  the  30th  of  August,  1886,  off  Chatham. 
The  case  was  afterwards  referred  to  an  assessor,  who  has  made  his  re- 
port, and  has  included  as  part  of  the  damages  the  amount  of  a  bill 
of  $200  paid  by  the  libelant  to  the  Boston  Tow-Boat  Company  for  the 
services  of  the  tug  Storm  King  in  towing  the  schooner  from  the  place 
of  collision  to  New  York.  The  claimant  of  the  bark  excepts  to  the  al- 
lowance of  this  item,  upon  the  ground  that  the  expense  of  the  tug  ?ras 
unnecessarily  incurred.  The  schooner  at  the  time  was  bound  on  a  voy- 
age from  St.  John  to  New  York,  which  latter  port  was  also  her  home 
port.  In  the  collision  she  lost  her  jib-boom  and  bowsprit,  and  all  her 
head-gear  and  rigging.  Of  her  head-sails  only  her  fore  stay-sail  re* 
mained.  Her  forward  bulwarks  were  also  stove,  and  her  head  carried 
away.  Under  these  circumstances,  the  schooner  was  justified  in  pro- 
ceeding to  New  York,  which  was  both  her  home  port  and  her  port  of 
discharge,  for  her  permanent  repairs.  In  her  disabled  condition  she 
was  clearly  not  bound  to  attempt  the  difficult  and  dangerous  navigation 
of  Nantucket  shoals  and  Vineyard  sound  without  assistance.  She  had, 
indeed,  the  alternative  of  going  into  some  intermediate  port  for  tempo- 
rary repairs,  and  then  proceeding  on  her  way.  But  this  would  in  all 
probability  have  increased,  rather  than  diminished,  the  damages  recov- 
erable against  the  bark.  The  expense  of  such  repairs  and  the  demur- 
rage, might,  an4  probably  would,  have  exceeded  the  ost  of  the  service  of 
the  tug.  Besides,  the  master  was  uncertain  as  to  the|  condition  of  the 
hull,  and  in  good  faith  came  to  the  conclusion  that  the  prudent  course 
for  him  to  pursue  was  to  take  the  tug.  His  decision  ought  not  to  be 
overruled  except  upon  proof  that  he  acted  dishonestly  or  ignorantly* 
Exception  is  overruled. 
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Plait  v*  Manniaq, 
(CitvuU  Court,  8.  D.  New  YorK    May  7,  1888.> 

.  OOUBTS— JUKTBDICnON  BY  CONSENT— AMOTJITr  IN  CONTROTEBST. 

Defendant  in  a  suit  involvinj(  less  than  |2,000  was  served  with  sammons- 
February  2,  1837,  by  an  unauthorized  person.  He  appeared  generally  on  Feb- 
ruarv  23, 1887.  and  subsequently  answered.  Held,  that  the  appearance  cured 
the  defect  in  service,  and  gave  the  court  Jurisdiction,  and  therefore  the  case- 
was  not  affected  by  act  Conir.  March  8,  1887,  increasing  the  Jurisdictional: 
amount  to  |2,000. 

At  Law.     Motion  by  defendant  for  a  new  trial. 

This  is  an  action  by  Jonas  H.  Piatt  against  Jerome  F.  Manning  npon 
a  promissory  note  givea  to  the  plaintiff  for  services  rendered,  and  also  to- 
recover  a  small  balance  due  upon  a  check  drawn  by  the  defendant.  On 
the  24th  of  January,  1887,  the  derk  of  this  court  issued  a  summons  in 
the  usual  form.  On  the  2d  of  February,  1887,  the  summons  and  com- 
plaint  were  served  on  the  defendant  by  an  individual  who  was  neither 
the  marshal  nor  the  marshal's  deputy*  On  the  23d  of  February,  1887, 
the  defendant  appeared  generally  in  the  action  by  an  attorney,  and  ob- 
tained an  extension  of  time  to  answer.  The  answer  was  served  by  the^ 
same  attorney  on  or  about  the  12th  of  March,  1887.  The  action  wa& 
tried  at  the  February  circuit,  1888.  The  defendant  having  failed  to 
prove  a  defense  upon  the  merits,  the  court  directed  a  verdict  for  the. 
plaintiff  in  the  sum  of  $650.  The  defendant  thereupon  moved  for  a  new 
trial  upon  the  minutes  of  the  court,  and  upon  exceptions.  Pending  thia 
motion  a  stay  was  granted.  i 

Henry  D.  HoUiiHss  emd  William  8,  Maddox^  for  plaintiff. 

Jerome  F,  Manning  J  jpTO  96*  .  . 

CoxE,  J.  As  the  defendant  does  not  move  upon  a  bill  of  exceptions, 
or  even  upon  the  minutes  of  the  Stenographer,  nothing  is  before  the  court 
but  the  pleadings  and  a  statement  of  fact  relating  to  the  question  of  juris- 
diction.  The  defendant  is  notjn.a  position,  therefore,  to  review  the 
proceedings  upon  the  trial.  But,  as  the  arguments  there  presented  are 
again  asserted  in  the  brief,  it  may  be  proper  to  say  that,  as  the  evi- 
dence is  now  recalled,  the  defendant  entirely  failed  to  establish  a  defense. 
The  testimony  was  overwhelming,  and  hardly  disputed,  that  the  plain- 
tiff rendered  services  for  the  diefendant,  or  at  his  request,  for  which  the 
defendant  agreed  to  pay;  that  a  note  was  given  for  these  services,  the 
note  in  suit  being  a  renewal,  with  interest  added.  The  plaintiff  never 
knew  any  one  but  the  defendant  in  the  transaction;  and  the  fact  that  the 
latter  expected  to  collect  the  money  from  his  clients  is,  of  course,  imma- 
terial. The  theory  that  the  note  Was  an  accommodation  note  was  wholly 
against  the  weight  of  evidence.  As  there  was  no  material  question  of 
fact  in  the  dispute,  and  as  the  plaintiff  was  entitled  to  recover  when  the  ' 
defense  rested,  it  was  the  duty  of  the  court  to  direct  a  verdict  in  hia 
favor.  .... 

v.34F.no.ll— 52 
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The  only  question  which  can  properly  be  examined  is  the  question  of 
jurisdiction.  It  is  urged  by  the  defendant  that  because  the  amount  in- 
volved is  less  than  $2,000  the  court  should  dismiss  the  cause  under  the 
provision  of  the  act  of  March  3,  1887.  Section  6  provides  "that  this  act 
shall  not  affect  the  jurisdiction  over  or  disposition  of  any  suit  »  *  * 
commenced  in  any  court  of  the  United  States  before  the  passage  thereof." 
The  defendant  argues  that  the  suit  was  not  commenced  prior  to  the  act, 
because  the  service  by  a  person  other  than  the  marshal,  or  his  deputy, 
was  irregular  and  void.  The  plaintiff  concedes  that  the  service  was  irreg- 
ular, but  insists  that  the  defect  was  cured  by  the  general  appearance  of 
the  defendant  on  the  23d  of  February,  nine  days  prior  to  the  passage  of 
the  act.  In  this  contention  the  plaintiff  is  clearly  correct.  Knoz  v.  Sumr 
mers,  3  Cranch,  496;  Eldred  v.  Bank,  17  Wall.  645,  561;  JFhrrar  v.  U. 
S.J  3  Pet.  459;  Attorney  General  v.  Insurance  Cb.,  77  N.  Y.  272;  Grade 
V.  Palmer,  8  Wheat.  699:  PoUard  v.  Dwight.A  Cranch,  421;  Segee  v. 
Thomas,  3  Blatchf.  11.  The  office  of  a  summons  is  to  bring  the  defend* 
ant  into  court.  He  may  come  in  voluntarily  if  he  chooses,  and,  having 
done  so,  and  having  pleaded  to  the  merits,  he  is  not  at  liberty  to  dispute 
the  jurisdiction  of  the  court  because  not  regularly  served  with  ptocess. ' 
The  defendant  consented  to  try  his  cause  in  this  court  at  a  time  when 
the  court  had  jurisdiction,  and  he  cannot  now  be  permitted  to  with- 
draw that  consent.  The  court  is  clearly  of  the  opinion  that  the  suit,  be- 
ing in  existence  prior  to  the  act  of  March  3,  1887,  is  in  no  way  affected  by 
its  terms,  and  also  that  no  error  was  committed  on  the  trial  in  directing 
a  verdict  for  the  plaintiff.     The  motion  for  a  new  trial  is  denied. 

Affidavits  have  been  submitted  which  seem  to  suggest  that  other  testi- 
mony might  have  been  produced  at  the  trial.  These  have  not  been  con- 
sidered, because  no  motion  for  a  new  trial  on  the  ground  of  newly-dis- 
covered evidence  is  before  the  court. 


GoRiinLLY  &  Jbffrby  Manuf'g  Go.  v.  Pope  MANUp'a  C!o. 
lOircua  Court.  IT.  i>.  IJHnois.    May  14, 1888.) 

COUBTB— FbDBRAL  COUBTS— YeNUB— ACTTONS  AOAIK8T  OoSPORATIOlim. 

Act  Cong.  March  8,  1887.  §  8,  provides  that,  except  ''when  the  Jurfsdiction 
is  founded  only  on  the  fact  that  the  action  is  between  citizens  of  different 
states,"  "no  civil  suit  shall  be  brought  •  •  •  against  any  person  by  orig- 
inal process  or  proceeding  in  any  other  district  than  that  whereof  he  is  an  in- 
habitant. **  Hdd^  that  the  circuit  court  sitting  in  Illinois  had  no  Jurisdiction 
of  a  suit  for  the  infringement  of  letters  patent  brought  by  a  corporation  of  that 
state  against  a  corporation  of  Connecticut,  having  its  principal  office  in  Massa- 
chusetts, and  doing  business  in  Dlinois;  a  corporation,  under  the  act  of  1887, 
being  an  inhabitant  of  the  place  where  it  has  its  principal  place  of  business* 
where  its  corporate  offices  and  records  are  kept,  and  its  corporate  meetings 
are  held,  and  there  being  no  statute  in  Illinois  making  it  a  condition  of  for- 
eign corporations  doing  business  in  the  state  that  they  appofait  agents  upon 
whom  process  may  be  served. 
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In  Equity.     Bill  for  infringement.     On  motion  to  dismiss. 

The  Gormully  &  Jeffrey  Manufacturing  Company,  an  Illinois  corpo- 
ration, filed  its  bill  against  the  Pope  Manufacturing  Company,  a  Connec- 
ticut corporation,  but  allied  to  have  its  principal  place  of  business  in 
the  city  of  Boston,  in  the  state  of  Massachusetts,  and  to  be  a  citizen  of 
the  state  of  Massachusetts,  charging  the  defendant  with  the  infringement 
of  a  certain  patent  issued  from  the  patent-office  of  the  United  States,  and 
praying  for  an  injunction  and  an  accounting  for  damages  by  reason  of 
such  infringement.  This  suit  was  commenced  in  April  last,  and  the  sub- 
poena is  returned  served  by  the  marshal  of  this  district,  by  delivering  a 
true  copy  to  R.  D.  Gavin,  manager  of  defendant.  Defendant  enters  a 
special  appearance,  and  moves  to  dismiss  the  suit  for  want  of  jurisdic- 
tion. 

Cobuni  &  Thacker^  for  the  motion. 

Cffidd  &  Towle,  contra. 

Blodgett,  J. ,  (praUy.)  The  question  is  whether  under  the  act  of  March 
3,  1887,  this  court  has  jurisdiction,  or  can  obtain  jurisdiction,  in  a  case 
for  infringement  of  a  patent,  of  a  corporation  created  under  the  laws  of 
another  state,  and  which  is  averred  to  be  a  citizen  of  another  state,  al- 
though it  is  alleged  that  it  has  a  place  of  business  in  this  district,  by 
service  upon  an  agent  of  such  corporation  in  this  district.  The  first  sec- 
tion of  the  act  of  March  3, 1887,  after  defining  the  jurisdiction  of  the  cir- 
cuit and  district  courts  of  the  United  States,  proceeds:  "And  no  civil 
suit  shall  be  brought  before  either  of  said  courts  against  any  person  by 
original  process  or  proceeding  in  any  other  district  than  that  whereof  he 
is  an  inhabitant;  but  when  the  jurisdiction  is  founded  only  on  the  fact 
that  the  action  is  between  citizens  of  different  states,  suit  shall  be  brought 
only  in  the  district  of  the  residence  of  either  the  plaintiff  or  defendant." 
Now,  this  is  a  suit  under  the  patent  laws  of  the  United  States,  of  which 
the  federal  courts  have  exclusive  jurisdiction,  without  regard  to  the  citi- 
zenship of  the  parties,  and  hence  does  not  fall  within  the  last  clause  of 
the  excerpt  just  quoted  from  the  statute;  but  it  does  seem  to  fall  directly 
within  the  rule  of  the  first  clause  quoted,  that  no  defendant  shall  be  sued 
in  any  other  district  than  that  whereof  he  is  an  inhabitant.  From  the 
judiciary  act  of  1789  to  1887  a  defendant  could  be  sued  in  the  dis- 
trict whereof  he  was  an  inhabitant,  or  in  which  he  was  "found  at  the 
time  of  the. service  of  the  writ;*'  but  the  act  of  March  3,  1887,  requires 
suit  to  be  brought  in  the  district  whereof  the  defendant  is  an  inhabitant, 
and  drops  from  the  law  the  provision  that  he  may  be  also  sued  in  any 
district  where  he  may  be  found  at  the  time  of  serving  the  process.  The 
obvious  purpose  of  this  change  was  to  protect  persons  in  certain  classes 
of  cases  from  the  expense  and  annoyance  of  being  sued  in  districts  which 
they  might  be  merely  passing  through,  or  where  they  might  be  tempo- 
rarily tarrying.  "An  inhabitant  of  a  place  is  one  who  ordinarily  is  per- 
sonally present  there,  not  merely  in  interne^  but  as  a  resident  and  dweller 
therein. "  Hdmea  v.  RaHwroad  Co. ,  9  Fed.  Rep.  229.  "  Inhabitant:  One 
who  dwells  or  resides  permanently  in  a  place,  or  who  has  a  fixed  re§i- 
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<dence,  as  distinguished  from  an  occasional  lodger  or  visitor."  Imperial 
Diet.  '^Inhabitant:  2.  (Law.)  One  who  has  a  legal  settlement  in  a 
town,  city,  or  parish;  a  resident.'*  '  Webster.  ^'Inhabitant:  A  dweller 
or  householder  in  any  place."  Toml.  Law  Diet.  I  am  not  aware  that 
the  term  <* inhabitant,"  as  applicable  to  a  corporation  in  a  case  like  this, 
has  ever  been  judicially  defined,  but  it  seems  to  me  a  corporation  must 
be  held  to  be  an  inhabitant  of  the  place  where  it  has  its  principal  place 
of  business,  where  its  corporate  offices  and  records  are  kept,  and  its  cor- 
porate meetings  are  lawfully  held.  A  corporation,  like  an  individual, 
may  have  agents  representing  it  in  a  district  of  which  it  is  not  an  in- 
habitant; and  no  reason  is  perceived  why  it  can  be  sued  outside  of 
the  district  where  its  principal  corporate  business  is  done  by  service 
on  its  agent,  which  would  not  allow  an  individual  to  be  so  sued.  And 
if  a  natural  person,  charged  with  the  infringement  of  a  patent,  can  only 
be  sued  in  the  district  of  which  he  is  an  inhabitant,  I  can  see  no  good 
reason  why  a  corporation  is  not  entitled  to  the  same  protection  under 
this  law.  This  defendant  is  a  corporation  created  by  the  laws  of  the 
state  of  Connecticut.  The  bill  also  avers  that  it  is  a  citizen  of  the  state 
of  Massachusetts,  and  has  its  principal  office  in  the  city  of  Boston,  in 
that  state,  and  hence,  by  the  showing  of  the  bill,  it  may  be  an  in- 
habitant of  Boston;  although  I  do  not  intend  to  pass  on  that  question 
here.  Waiving  the  question  whether  a  corporation  can  be  a  citizen  or 
inhabitant  of  any  state  except  that  from  which  it  has  obtained  its  cor- 
porate rights  and  existence,  it  is  quite  dear  to  me  that  it  cannot  be  a 
<;itizen  or  inhabitant  of  more  than  one  place;  and  although  the  bill  states 
that  this  defendant  does  business  in  this  district,  that  cannot  make  the 
corporation  an  inhabitant  of  the  district  so  long  as  its  principal  offices 
are  elsewhere.  It  seems  to  me  that,  according  to  this  bill,  this  corpora- 
tion is  either  an  inhabitant  of  Cionnecticut  or  Massachusetts,  and  there- 
fore it  can  only  be  sued  in  those  states.  Certain  states  have  enacted  stat- 
utes which  require  that  corporations,  like  insurance  companies,  incorpo- 
rated in  other  states,  shall,  as  a  condition  upon  which  they  will  be  per- 
mitted to  do  business  in  the  state  enacting  such  statutes,  appoint  agents 
upon  whom  process  may  be  served;  but  there  is  no  such  statute  in  this 
state  which  applies  to  this  defendant.  I  am  therefore  of  opinion  that 
this  cause  should  be  dismissed  for  want  of  jurisdiction. 
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Woixx>TT  et  d.  V.  Aspen  M.  &  B.  Co.  et.  aL 

(OireuU  Court,  D.  Oolorado.    May  4, 1888.) 

Behoyal  ov  Causes— Sefabablb  Contboybbsy. 

Where  plaintiffs'  title  to  the  product  of  a  mine  has  been  established  by  a  de- 
cree in  a  state  court,  a  proceeding  by  plaintiffs  against  the  same  and  other  de- 
fendants, to  obtain  possession  of  their  rights  under  the  decree,  although  in- 
dependent in  form  and  involving  a  defendant  who  claims  a  superior  title  by 
purchase,  is  in  effect  merely  a  supplementary  proceeding,  inseparably  con- 
nected with  the  original  decree,  and  therefore  not  removable  to  thq  United 
States  court 

On  Motion  to  Remand. 

J.  T.  VaUdy  for  complainants. 

Oeo,  J.  Booty  for  defendants. 

Bbeweb,  G.  J.  In  Wckott  and  oihen  v.  The  Aspen  Mming  &  SmeUing 
Company  a/nd  others  there  is  a  motion  to  remand.  Three  grounds  are 
presented.  The  first  and  third  are  passed  with  the  single  observation 
that  very  properly  an  interrogation  mark  might  be  put  at  the  end  of 
each  of  the  questions  presented.  The  second  I  consider  more  fully,  be- 
cause I  think  it  the  more  important,  and  it  is  decisive.  The  proposition 
in  that  is  that  this  suit  or  proceeding  in  the  state  court  was  merely  an- 
cillary to  a  case  already  determined  in  the  district  court,  and  transferred 
by  appeal  and  now  pending  in  the  supreme  court  of  the  state.  The 
facts  are  these:  In  a  suit  in  the  state  court,  in  which  these  plaintiffs 
were  interveners,  their  title  was  adjudicated  to  a  fraction  of  interest  in 
the  Emma  mine.  Some  of  these  defendants  were  defendants  in  that  suit. 
One  J.  B.  Wheeler  was  the  owner  of  a  large  portion  of  the  adverse  inter- 
ests. After  that  decree  an  appeal  was  taken  to  the  supreme  court,  and 
it  is  there  pending.  That  decree,  as  I  said,  established  the  title  of  the 
present  plaintiffs  to  a  fractional  interest  in  the  Emma  mine.  This  com- 
plaint, which  is  in  the  nature  of  a  bill  in  equity  in  this  court,  was  filed 
as  an  independent  complaint;  and  yet  the  form  in  which  these  things 
are  pursued  is  immaterial;  we  always  go  back  to  the  substance  of  the 
transaction.  It  is  a  proceeding  to  enforce  possession  of  the  same  frac- 
tional share  of  the  product  of  that  mine  as  was  given  by  the  decree.  It 
sets  forth  the  decree.  It  shows  there  has  been  a  certain  amount  of  prod- 
uct from  that  mine;  and  is  a  proceeding  to  enforce  plaintiffs'  right  to  that 
proportionate  share  of  the  product  of  tlae  mine.  The  Aspen  Mining  & 
Smelting  Company,  principal  and  removing  defendant,  purchased,  as 
alleged,  after  that  decree,  from  Wheeler.  In  its  answer,  not  denying 
that  decree  or  those  proceedings  or  its  purchase,  it  sets  up  ownership  in 
this  ore  by  reason  of  a  purchase  of  the  apex  of  the  vein,  and,  of  course, 
that  interjects  into  this  litigation  that  controversy  between  other  parties 
which  was  compromised  a  week  ago.  Now,  it  is  settled  that  a  proceed- 
ing which  is  merely  ancillary,  and  for  the  purpose  of  carrying  into  effect 
an  existing  judgment  or  decree,  is  not  removable;  the  case  in  which  the 
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jutlgmont  or  decree  was  originally  entered  not  having  been  removed. 
The  case  of  Buford  v.  Stroiker^S  McCfary,  253,  presents  a  careful  and 
well-considered  discassion  of  the  question,  and  lays  down  the  principle 
which  is  recognized  as  correct  arid  controlling  in  this  circuit,  and  which 
has  never  been  challenged  or  overturned  by  the  supreme  court.  That 
was  a  case  in  which  three  removals  were  sought, — two  proceedings  by 
garnishment  after  judgment,  and  the  third  a  suit  to  obtain  a  satisfaction 
of  judgment  against  a  corporation  out  of  the  stockholders.  In  the  course 
of  that  discussion  Judge  Love  lays  down  this  proposition: 

'*It  seems  to  me  that  the  true  principle  is  this:  Where  tbe  supplemental 
proceeding  is  in  its  character  a  mere  mode  of  execution,  or  of  relief,  insepara- 
bly connected  with  the  original  judgment  or  decree,  it  cannot  be  removed,  not- 
withstanding the  ftfet  that  some  new  controversy  or  issue  between  the  plain- 
tiff in  the  original  action  and  the  new  party  may  arise  out  of  the  proceeding; 
but  where  the  supplemental  proceeding  is  not  merely  a  mode  of  execution  or 
relief,  but  where  it  in  fact  involves  an  independent  controversy  with  some 
new  and  different  party,  it  may  be  removed  into  the  federal  court;  always, 
of  course,  assuming  that  otherwise  the  proper  jurisdictional  facts  exist. 
Every  court  must,  in  the  nature  of  things,  have  the  right,  as  well  as  the  power, 
to  carry  its  own  judgments  into  execution.  To  take  from  any  court  the  pre- 
rogative of  executing  its  own  judgments  by  proper  process,  or  by  supplemental 
proceedings,  when  necessary,  would  be  to  cripple  its  jurisdiction  in  a  most 
essential  matter/' 

Now,  it  is  obvious  that  it  would  be  no  more  than  fair  that  a  court 
which  has  established  the  title  to  property  should  be  permitted  to  con- 
tinue in  possession  of  the  proceedings  to  put  the  party  whose  title  it  has 
established  in  possession  of  that  property.  When  the  state  court  de- 
creed that  these  plaintiffs  were  the  owners  of  this  fractional  interest  in 
the  Emma  mine,  it  was  but  executing  that  decree  to  see  that  they  were 
put  in  possession  of  the  same  interests  in  the  products  of  that  mine;  and 
that  certainly  in  the  federal  court  could  have  been  accomplished  by  a 
mere  petition  in  the  case  asking  injunction,  accounting,  and  receiver,  as 
was  done  here  by  this  independent  complaint.  As  I  said,  the  form  in 
which  this  thing  is  done  is  immaterial.  It  is  the  substance  we  look  at; 
and  all  that  is  sought  to  be  accomplished  by  this  complaint  is  to  put 
these  plaintiffs  in  possession  of  that  property,  the  title  to  which  has  al- 
ready been  established  by  a  decree  in  the  state  court.  It  is  true  that  an 
independent  issue  is  presented  in  that  this  defendant,  having  purchased 
the  title  of  Wheeler  and  others,  which  was  litigated  in  that  case,  affirms 
also  that  it  has  made  a  further  purchase  by  which  it  claims  a  right  su- 
perior to  Wheeler  and  all  the  owners  of  the  Emma  mine.  There  is,  there- 
fore, an  independent  issue  interjected  into  the  controversy;  but  that,  as 
Judge  Love  well  says,  does  not  make  it  any  the  less  a  part  and  parcel 
and  continuance  of  the  original  litigation.     I  repeat: 

**  Where  the  supplemental  proceeding  is  in  its  character  a  mere  mode  of  ex- 
ecution or  of  relief,  inseparably  connected  with  the  original  judgment  or  de- 
cree, it  cannot  be  removed,  notwithstanding  the  fact  that  some  new  contro- 
versy or  issue  between  the  plaintiff  in  the  original  action  and  a  new  party  may 
arise  out  of  the  proceedings. " 
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A  case  which  further  Ulustrates  this  is  cited  by  him, — that  of  Webber 
V.  Hwmphreyd,  5  Dili,  225, — where,  after  a  judgment  against  a  corpora- 
tion under  tiie  Missouri  statute,  a  proceeding  was  instituted  to  authorize 
execution  against  an  alleged  stockholder;  and  it  was  held  that  this  latter 
proceeding  was  not  removable,  although  in'  it  was  presented,  and  would 
be,  naturally,  an  independent  issue  as  to  whether  this  party  sought  to 
be  charged  in  execution  wa?  or  was  not  a  stockholder  in  the  corporation. 
So,  believing  that  this  case,  although  a  new  issue  is  interjected  into  it, 
is,  looking  at  it  in  substance  and  not  in  form,  simply  a  proceeding  to 
carry  into  effect  a  decree  already  rendered  in  the  state  court,  and  which 
cannot  be  removed  to  this  court,  the  motion  to  remand  will  be  sustained. 


E!alahazoo  Waqon  Go.  v.  Snavely  et  aL 
((XrcuU  Courts  2>.  Kansas.    April  9, 1888.) 

L  Bbhoval  of  Causbs— TncB  ov  TAEnro. 

TJiider  act  Cong.  March  8, 1875,  §  8,  nving  the  right  of  removal  "before  or 
at  the  time  at  which  the  cause  could  be  nrst  tried,  and  before  the  trial  thereof, " 
the  fact  that  the  non-resident  removing  party  has  procured  an  order  of  the 
state  court  dismissing  the  case  set  aside,  andnas  noted  the  suit  for  trial,  does 
not  make  the  application  too  late. 

db  Bamb— Sbfarablb  Contbovebst. 

A  suit  by  a  judgment  creditor  to  subject  land  in  the  name  of  the  debtor's 
brother  to  the  payment  of  the  Judgment  on  the  ground  that  the  purchase  price 
of  the  land  was  paid  by  the  debtor,  and  the  deed  taken  in  the  brother's  name 
for  the  purpose  of  defrauding  creditors,  is  not  supplementary  or  auxiliary  to 
the  original  suit,  but  an  independent  proceeding  against  new  parties  and  on 
new  issues,  and  is  removable  under  the  act  of  lo75. 

On  Motion  to  Remand. 

W.  A.  Johnson  and  A.  Bergen,  for  the  motion. 

J.  H,  OiUpatrick  and  Osborne  &  Milb^  contra. 

Foster,  J.  The  plaintiff,  in  September,  1885,  obtained  judgment  in 
the  district  court  of  Anderson  county  against  M.  B.  Snavely  for  $2,046, 
and  on  this  ju4gnient  issued  execution.  Defendant  having  no  goods  or 
chattels,  the  execution  was  levied  on  a  tract  of  land  in  Anderson  county, 
as  the  property  of  said  judgment  debtor,  by  order  of  said  plaintiff. 
Thereupon  the  plaintiff  brought  suit  in  said  state  court  against  said  M. 
B.  Snavely,  Harry  E.  Snavely  and  others,  for  the  purpose  of  subjecting 
said  real  estate  to  the  payment  of  his  judgment.  He  charges  that  said 
real  estate  was  purchased  and  paid  for  by  said  judgment  debtor,  and  that 
at  his  instance  the  deed  was  made  directiy  to  said  Harry  S.  Snavely  by 
the  grantors,  Thomas  and  David  lindsey,  who  are  made  defendants,  and 
that  no  consideration  was  paid  by  the  said  grantee  for  said  real  estate, 
and  that  such  purchase  and  transfer  was  so  made  and  procured  by  the 
said  M.  B.  Snavely  while  he  was  largely  in  debt  to  various  parties,  and 
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with  the  intent  and  purpose  of  defrauding  and  hindering  lind  ddaying 
his  creditors  in  the  collection  of  their  debts.  The  defendants  Snaveleys 
deny  in  their  answer  the  plaintifif's  allegations,  and,  further  answering, 
deny  that  the  consideration  or  any  part  thereof  for  said  real  estate  was 
paid  by  said  M.  B.  Suavely,  but  allege  that  the  consideration  therefor 
was  paid  by  David  Suavely,  the  father  of  said  Harry,  and  that  his  father 
ordered  the  deed  made  as  it  was,  and  that  said  transaction  was  made  in 
good  faith,  and  without  the  participation  in  any  manner  of  said  judg- 
ment debtor.  The  plaintiff  is  a  citizen  of  the  state  of  Michigan,  and  the 
defendants  are  all  citizens  of  Kansas.  When  the  case  was  call^  for  trial  in 
the  state  court,  at  the  September  term,  1886,  there  was  no  one  present 
to  answer  for  the  plaintiff,  and  the  case  was  ordered  dismissed  for  want 
of  prosecution;  but  on  the  same  day  (September  9th)  the  attorney  for 
plaintiff  appeared  and  procured  ^id  order  of  dismissal  set  aside,  and 
with  his  consent  the  case  was  set  down  for  trial  on  the  afternoon  of  the 
same  day.  When  the  case  was  called  for  trial  the  plaintiff  presented 
his  petition  and  bond  for  removal  of  the  case  to  this  court,  which  appli- 
cation was  by  the  court  denied,  and  said  case  dismissed.  The  plaintiff 
took  out  a  transcript,  filed  the  same  in  this  court,  and  had  the  case  dock- 
eted, and  now  defendants  move  to  remand  the  same» 

The  first  objection  to  the  removal  is  that,  as  the  plaintiff  had  pro- 
cured the  dismissal  set  aside  in  the  state  court,  and  with  his  consent  the 
cause  had  been  set  for  trial,  he  could  not  then  apply  for  removal.  This 
ground  is  not  tenable,  as  it  has  been  frequently  decided  that  the  party 
does  not  lose  his  right  of  removal  until  he  has  actually  entered  upon  the 
trial.  Section  3,  act  of  1876,  gives  the  right  of  removal  "before  or  at 
the  time  at  which  said  cause  could  be  first  tried,  and  before  the  trial 
thereof."    Renuyodl  Oases,  100  U.  S.  473;  Yulee  v.  Vose,  99  U.  S.  545. 

The  other  objection,  and  the  one  principally  relied  on,  is  that  this 
court  has  no  jurisdiction  of  the  cause,  for  the  reason  that  it  is  not  an 
original  and  independent  proceeding,  but  rather  supplementary  or  aux- 
iliary to  the  original  suit.  If  such  was  the  nature  of  this  proceeding, 
the  objection  would  be  well  taken;  but  in  my  opinion  such  is  not  the 
case. 

This  suit  is  ah  independent  proceeding. gainst  new  parties,  and  on 
new  issues.  It  is  a  suit  in  equity  to  reach  and  subject  the  real  estate 
claimed  by  a  third  party  to  the  payment  of  the  plaintiff's  judgment. 
The  principal  defendant  herein  was  a  stranger  to  the  other  proceeding. 
The  object  and  purpose  of  the  plaintiff  in  setting  up  his  judgment  and 
execution  against  M.  B.  Suavely  was  to  show  his  interest  in  tiie  subject- 
matter,  and  his  right  to  contest  the  bona  fides  of  the  transaction.  I  can 
see  no  substantial  distinction  of  principle  between  this  case  and  that  of 
Bondurant  v.  Watson,  103  U.  S.  281.  There  the  judgment  creditor  levied 
on  the  real  estate  as  the  property  of  his  debtor,  and  was  about  to  sell. 
Watson,  whose  title  came  through  the  judgment  debtor,  claimed  the 
property,  and  contended  that  it  was  not  liable  to  the  plaintiff's  judg- 
ment, and  brought  suit  in  the  state  court  to  enjoin  the  judgment  cred- 
itor from  sellling,— as  if  the  plaintiff  in  this  cas^  bad  proceeded  to  sell 
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the  land  on  his  execution,  and  H.  E.  Snavely  had  brought  suit  to  en<- 
join  him.  In  the  case  cited  the  supreme  court  held  that  the  cause  was 
removable;  that  it  was  a  new  and  independent  controversy  between  new 
parties.  The  case  of  Sanfc  v.- KtmftitS,  16  Wall.  190,  to  which  my  at- 
tention has  been  called,  was  a  statutory  proceeding  to  try  in  a  summary 
way  the  title  to  personal  property  seized  on  execution,  and  is  referred  to 
^nd  distinguished  in  BondurarU  v.  Watson^  supra.  See  StackhovM  v.  Zunts^ 
15  Fed,  Rep.  481.  This  question  is  discussed  in  Gaines  v.  FuerUes,  92 
TJ.  S.  10,  and  Barrow  v.  HuntoUj  99  U.  S.  80,  and  the  distinction  be- 
tween dependent  and.  auxiliary  actions  on  the  one  hand,  and  independ- 
•ent  and  original  proceedings  on  the  other,  pointed  out.  This  suit,  in 
my  judgment,  comes  under  the  latter  class,  and  was  removable  under  the 
ACt  of  1875.     Motion  to  remand  denied. 


Smythe  v.  New  Orleans  Canal  &  Banking  Co.  et  ol, 
(  Circuit  OauTt,  E.  D.  L&umana.    April  28,  1888  ) 

1.  E<iuiTT--J  uRWDionoN— Recovery  op  Land— Adequate  BxiSj^DY  at  Law. 
A  bill  to  recover  land,  which  shows  a  legal  title  in  complainant,  and  alleges 
that  defendants  claim  under  a  fictitious  French  grant,  and  that  the  officials  of 
the  land  department  have  made  certain  rulings  adverse  to  his  title  which  are 
without  jurisdiction  and  void,  shows  no  ground  for  equity  Jurisdiction,  since 
such  rulings  might,  if  void,  be  as  well  disregarded  at  law  as  in  equity 

id.  Same. 

The  validity  of  complainant's  legal  title  derived  from  the  United  States 
and  the  state  depending  on  the  question  whether  those  under  whom  defend- 
ants claim  had  a  sufficient  title  before  the  acquisition  of  the  territory  of  Or- 
leans, there  is  no  ground  for  the  interference  of  equity. 

:8.  Same— Multiplicity  of  Suits. 

Equity  will  not  take  Jurisdiction  of  a  suit  to  recover  land  on  the  ground  of 
the  number  of  defendants  and  the  multiplicity  of  suits  required  at  law,  it  not 
appearing  that  these  would  be  any  more  numerous  than  in  equity,  and  the 
petitory  action  allowing  the  Joinder  of  all  persons  in  possession  of  the  land 
and  claiming  under  the  same  common  title. 

In  Equity. 

J,  Ad.  Rmer  and  J.  Ward  Ourley,  Jr.,  for  complainant. 

H.  C,  MiUer  and  W,  8.  Mmiey,  for  the  New  Orleans  Canal  &  Banking 
Co. 

Farrar  &  KnUtschnitt^  OirauU  Farrar^  S.  L.  Gilmore,  0.  A.  Breaux^ 
Braughuy  Bucky  Dinkelspid  &  .Hart,  and  (?.  L.  Bright^  for  other  defend- 
ants. 

Pardee  and  Billikos,  JJ.  The  suit  is  one  to  recover  real  estate,  and 
the  question  to  be  considered  is  whether  it  is  within  the  equity  juris- 
•diction  of  the  court.  The  complainant  claims  2,296  acres  of  swamp 
lands  in  the  south-eastern  land  district  of  Louisiana.     He  alleges  patents 
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from  the  United  States  and  the  state  of  Ix)uisiana  for  1,495  acres,  and 
for  the  remaining  800  acres  he  alleges  a  purchase  from  the  state  of  I^uis- 
iana,  the  whole  being  purchased  from  the  state  of  Louisiana  over  one  ye&T 
after  the  completion  and  approval  of  the  United  States  official  survey  by 
the  surveyor  general,  and  the  consequent  listing  of  the  said  lands  as 
swamp  lands  inuring  to  the  state  of  Louisiana  under  acts  of  congress  ap- 
proved March  2,  1849,  and  September  28,  1850,  granting  swamp  lands 
to  the  state  of  Louisiana.  There  is  no  question  but  that  the  complain- 
ant's title  as  to  1,495  acres  is  purely  legal.  As  to  the  800  acres  there 
may  be  some  doubt,  but  it  arises  because  the  bill  is  not  sufficiently  ex- 
plicit. The  purchase  from  the  state  of  Louisiana  is  alleged  to  be  shown 
by  a  certificate  of  purchase.  If  the  state  law  authorizes  a  sale,  and,  in 
the  absence  of  patents  from  the  United  States,  the  issuance  of  a  certifi- 
cate of  purchase, — ^which  does  not  appear  by  the  bill, — then  complain- 
ant's titie  to  the  800  acres  is  also  a  complete  legal  title.  See  Wright  v. 
Roseberry,  121  U.  S.  517,  7  Sup.  Ct.  Rep.  985.  As  to  the  effect  of  a  re- 
ceiver's certificate  of  purchase  of  land  from  the  state  of  Louisiana,  and 
as  to  whether  it  translates  the  title,  see  Doles  v.  Cockrellj  10  La.  Ann.  540. 
In  argument  on  this  demurrer  counsel  for  complainant  claimed  for  him 
a  legal  title;  and  in  fact,  from  the  averments  of  the  bill,  we  think  it  suf- 
ficiently appears  that  the  title  of  the  complainant  is  a  legal  title,  and 
whether  or  no  it  is  as  against  the  defendants  a  valid  title,  depends  en- 
tirely upon  whether  those  under  whom  the  defendants  claim  had  a  suf- 
ficiient  title  before  the  United  States  acquired  the  territory  of  Orleans. 
The  complainant  can  in  no  proper  sense  be  said  to  have  a  standing  be- 
fore the  court  on  account  of  the  equitable  nature  of  his  title.  The  bill 
is  not  one  for  discovery,  because  it  is  not  so  framed,  and,  if  it  were,  it 
would  be  demurrable  on  the  ground  that  a  bill  of  discovery  will  not  lie 
to  compel  the  production  of  titles  under  which  the  complainant  does  not 
daim,  and  which  are  not  necessary  to  his  title.  2  Story,  Eq.  Jur.  §§  1489, 
1490;  1  Pom.  Eq.  Jur.  §  201.  It  cannot  be  said  that  the  jurisdiction  in 
equity  is  necessary  to  prevent  a  multiplicity  of  suits,  for  by  the  bill  it 
does  not  appear  that  any  more  suits  at  law  will  be  necessary  to  vindicate 
the  complainant's  rights  than  in  equity.  As  one  suit  in  equity  brings  all 
the  defendants  before  the  court,  so  it  may  at  law.  In  actions  of  eject- 
ment all  persons  in  possession  of  the  land  are  made  defendants.  See 
Dicey,  Parties,  marg.  pp.  494,  495;  Jackson  v.  Woods,  5  Johns.  278; 
Jackson  v.  Andrews^  7  Wend.  152.  In  the  petitory  action  in  Louisiana  all 
persons  in  possession  of  the  land  in  controversy,  and  claiming  under  same 
common  title,  may  be  made  defendants.  Derbes  v'.  Romero j  28  La.  Ann. 
644.  And  in  actions  in  ejectment  and  in  petitory  actions  the  right  to 
rents  iind  profits  can  be  joined  and  enforced  as  effectively,  if  not  as  readily, 
as  in  equity.  See  Jackson  v.  Woods,  6  Johns.  278;  Code  Pr.  La.  art.  7; 
Winter  v.  Zacharie,  6  Rob.  (La.)  466;  and  Hipp  v.  Biihin,  19  How.  271. 
Indeed,  this  last-cited  case  seems  on  the  question  of  equity  jurisdiction 
to  be  on  all  fours  with  the  case  in  hand,  and  as  it  is  a  decision  of  the 
supreme  court  of  the  United  States,  since  approved  many  times,  it  should 
decide  the  m.itter. 
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The  bulk  of  the  bill  is  made  up  of  charges  that  {he  defendants  claim 
under  a  pretended  and  fictitious  French  grant,  which  the  land  depart- 
ment at  Washington  has  recognized;  that  this  recognition  hinders  the 
complainant  in  the  exercise  of  his  rights;  that  the  government  officers  in 
the  land  department  are  usurping  jurisdiction,  and  that  their  acts  are 
void.  And  it  is  said  by  his  counsd:  "The  main  source  of  equity  juris- 
diction herein — ^the  backbone  of  equity  jurisdiction — ^is  that  land-officers 
are  of  a  special  Qtio^i  judicial  character."  The  bill  shows  the  action  of 
the  land  department  to  be  against  the  complainant  in  refusing  to  issue 
the  usual  patents  to  the  state  of  Louisiana,  and  in  favor  of  the  defend- 
ants by  deciding  that  the  grant  under  which  they  claim  is  valid.  The 
bill  does  not  ask  that  these  rulings  shall  be  reversed  or  annulled,  but 
does  ask  that  they  shall  be  disregarded,  and  held  for  naught.  These 
rulings  take  nothing  away  from  the  complainant's  title,  and  add  noth- 
ing to  the  defendants',  if,  as  charged,  the  government  officials  in  the 
land  department  have  no  jurisdiction,  and  such  rulings  may  be  disre- 
garded at  law  as  well  as  in  equity.  And  the  rule  is  the  same  whether 
the  land-officers  are  of  qaasi^  special,  general,  or  particular  judicial  char- 
acter, or  even  were  fully  recognized  courts.  In  the  case  of  Wright  v. 
Roseherry,  mpraj  the  land  department  had  gone  so  far  as  to  issue  to  the 
defendants  regular  patents  from  the  United  States,  and  yet  the  supreme 
court  of  the  United  States  saw  in  those  void  patents  no  hinderance  to  the 
plaintiffs  fully  recovering  the  land  in  an  action  at  law.  And  see  SmeUr 
mg  Co.  V.  Kemp,  104  U.  S.  640,  641.  We  have  examined  many  cited 
authorities  in  this  case,  and  have  made  some  investigation  of  text^booka 
and  cases  not  cited,  and  we  can  reach  no  other  conclusion  than  that  for 
all  the  matters  charged  in  the  bill  the  complainant  has  a  plain,. complete, 
and  adequate  remedy  at  law,  and  has  no  right  to  invoke  the  aid  of  equity. 


Marshall  t;.  Turnbull  d  al.^ 
{OireuU  Court,  E.  D.  Neu>  York.    April  16, 1888.) 

I.   InJIJHCTION  — JUBISDICTION— PROPBBTY  ClAIMBD  THBOnOH  ACTS  OF  A  FOK- 
BIGN  GOVEBKHENT. 

While  this  court,  having  jurisdiction  of  the  person  of  a  defendant,  may  no 
doubt  enjoin  him  from  wasting  or  interfering  with  property,  or  asserting  title 
thereto,  though  the  property  be  situated  in  a  foreign  country,  it  will  not 

grant  such  injunction,  asked  for  on  the  sole  ground  that  certain  acts  of  the  of • 
cials  of  a  foreign  government,  creating  defendant's  title  to  the  property,  are 
alleged  to  be  void.    A  bill  asking  such  relief  on  such  ground  is  properly  de- 
murrable. 
3.  Equity— Pleadiko— Bill. 

A  bill  of  complaint  which  does  not  set  forth  a  copy  of  an  instrument  vital 
to  complainant  8  claim,  or  contain  any  averment  setting  forth  the  terms 
thereof,  is  demurrable. 

'Reported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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In  Equity.     On  demurrer. 

Wmiam  M.  Safford^  for  complainant. 

SUas  M.  StUlwdl^  for  defendant. 

Lacombe,  J.  The  demurrer  to  the  amended  and  supplemental  com- 
plaint is  filed  only  by  the-defendant  TumbuU  and  the  Pedernales  Com- 
pany. The  sufficiency  of  the  bill  as  against  them  only  is  to  be  deter- 
mined. Upon  the  hearing  of  the  motion  for  preliminary  injunction 
her6in,  (32  Fed.  Rep.  124,)  the  question  of  jurisdiction  was  considered 
solely  in  respect  to  the  case  made  out,  or  sought  to  be  made  out,  at  that 
time,  by  the  complainant.  His  claim,  as  shown  by  the  bill  and  affida- 
vits, then  was  that  the  relations  of  the  defendant  Tumbull  to  the  Manoa 
Company  (the  mortgagor)  were  of  ist  fiduciary  character,  and  that  any  title 
which  he  might  in  his  own  name  acquire  to  its  property  inured  to  the 
benefit  of  the  company  and  its  creditors.  In  the  words  of  complainant's- 
brief  on  that  motion,  his  "suit  was  one  to  enforce  a  trust,  *  *  * 
[in .which]  the  trustee  can  be  decreed  to  convey  the  title."  Jurisdiction 
of  the  court  to  compel  a  faithless  trustee  to  disgorge  property  obtained 
contrary  to  the  obligations  of  his  trust,  to  require  from  him  an  account 
of  all  profits  derived  therefrom,  and  to  exact  the  execution  of  such  in- 
struments of  conveyance  as  might  be  necessary  to  the  protection  of  his 
cestui  que  trust,  no  doubt  exists,  although  the  land  concerned  is  situated 
in  a  foreign  country,  when  the  court  obtains  jurisdiction  of  the  person 
and  conscience  of  the  defendant.  The  court  may  also,  in  a  proper  case,, 
and  as  ancillary  to  such  relief,  enjoin  the  trustee  from  wasting  or  inter- 
fering with  the  property,  or  from  asserting  title  to  it«  Such,  however, 
as  the  case  is  now  presented,  is  not  the  theory  of  this  bill.  It  contains 
some  averments  as  to  a  lease  of  the  property  to  defendant  Stone,  in  which 
lease  it  is  claimed  that  Turnbull  was  interested.  It  also  alleges  that 
Turnbull  subsequently  took  (or  pretended  to  take)  title  to  the  property,, 
but  it  does  not  seek  to  secure  a  transfer  of  his  title,  or  a  decree  that  what- 
ever he  took  inured  to  the  benefit  of  the  Manoa  Company.  A  naked  in- 
junction is  asked  for  against  him  on  the  ground  that  his  title  is  void  be- 
cause Venezuelan  officials  acted  improperly  in  creating  it.  In  other 
words,  he,  it  is  claimed,  holds  nothing,  not  because  what  he  took  passed 
(equitably)  through  him  to  the  Manoa  Company,  but  because  the  Vene- 
zuelan government  could  give  nothing.  Tumbull's  position  under  this 
bill  is  no  different  from  that  of  some  stranger  to  whom  the  Venezuelan 
government  might  have  conveyed  the  rights  originally  conceded  to  Fitz- 
gerald: and  the  court  is  asked  to  enjoin  waste  upon,  or  interference  with, 
property  in  a  foreign  country,  because,  as  it  is  alleged,  certain  official 
acts  of  the  government  of  that  country  (annulling  one  concession  and 
making  a  new  one)  are  void.  Such  relief  cannot  be  administered  on 
such  ground.  The  bill  is  also  demurrable  for  the  reason  that  it  neither 
sets  forth  copies  of  the  instruments  by  which  the  mortgage  under  which 
complainant  claims  was  created,  nor  cdntains  any  averment  setting  forth 
the  terms  thereof.     The  demurrer  is  sustained,  with  leave  to  amend. 
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Barry  v.  Missouri,  K.  &  T.  By.  Co.  et  al.^ 
{drauU  Oaurt,  8.  D.  New  York.    May  12, 1888.) 

L  RaILBOAD  COMFAITIES^BONDS  AlTD  HORTaAGES— EXOHAKGB  OF  BoimS. 

Where  provision  la  made  for  retiring  a  series  of  secured  income  bonds  of  a 
railroad,  and  issaing  new  bonds  in  exchange,  the  bonds  surrendered  to  be 
held  by  a  trust  company  uncanceled  until  all  are  retired,  a  bondholder  who 
does  not  consent  to  render  his  bonds  is  not  entitled,  in  an  accounting  under 
tiie  mortgage,  to  claim  for  interest  due  him  more  of  the  income  than  his  share 
would  have  been  had  no  bonds  been  surrendered. 
2.  Same— -AccouNTTNO. 

In  an  accounting  in  favor  of  income  bondholders  of  a  railroad,  if  the  com- 
pany has  seen  fit  to  pay  a  higher  rate  of  interest  than  needful  upon  prior  in* 
cumbrances,.it  cannot  charge  the  difference  against  the  income  to  the  injury 
of  the  bondholders  in  direct  contravention  of  the  provisions  of  the  mortgage 
securing  the  income  bonds. 
8.  Samb. 

Held  that,  under  the  particular  facts  of  this  case,  an  allowance  made  by  the 
mortgagor  to  a  connecting  road  for  a  diversion  of  earnings  should  be  rejected 
from  the  expense  account  in  ascertaining  income  applicable  to  the  payment 
of  interest. 

In  Equity, 

J.  A.  Davenport  J  for  complainant. 

WtTidofw  S,  Pierce,  Jr.,  for  defendants. 

Wallace,  J»  This  cause  is  here  upon  exceptions  filed  by  the  railway 
company  and  the  Mercantile  Trust  Ck>mpany  to  the  master's  report.  By 
the  interlocutory  decree  of  April  26, 1886,  it  was  adjudged  that  the  com- 
plainant and  the  other  owners  of  income  mortgage  bonds  created  by  the 
railway  company  were  entitled  to  an  account  of  the  net  earnings  of  the 
company  for  each  six  months  from  April  1,  1876,  the  date  of  the  mort- 
gage; and  the  railway  company  was  accordingly  directed  to  account  be- 
fore the  master,  in  order  to  ascertain  how  much  the  complainant  and 
others  similarly  situated  should  receive  from  the  company  as  owing  for 
interest  earned  upon  the  bonds.  The  decree  directed  the  master  to 
charge  the  company  with  its  gross  earnings  and  income  derived  from  all 
the  property  covered  by  the  mortgage  since  the  execution  of  the  mort- 
gage, and  to  credit  the  company  with  its  operating  expenses,  its  expenses 
for  keeping  the  property  in  repair,  apd  the  sums  paid,  or  which  it  was 
liable  to  pay,  for  interest  upon  prior  incumbrances,  and  for  taxes  and 
assessments.  Upon  the  accounting  thus  directed,  the  master  found  and 
reported  that  the  net  earnings  of  the  company  which  should  have  been 
applied  to  the  payment  of  interest  upon  the  bonds,  after  rejecting  the 
items  which  the  company  had  sought  without  right  to  charge  against  in- 
come, amounted  October  1,  1886,  to  $3,547,012.  By  the  exceptions 
filed  the  railway  company  complains  that  the  master  improperly  disal- 
lowed Iwo  items  charged  against  earnings  in  the  income  account, — one 
for  interest  upon  prior  incumbrances  actually  paid  by  the  company,  and 
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the  other  for  operating  expenses  in  the  form  of  an  allowance  to  the  In- 
ternational &  Great  Northern  Railway  Company  for  earnings  diverted 
from  that  company. 

Without  repeating  the  opinion  expressed  at  the  hearing  of  the  excep- 
tions why  the  first  item  was  properly  disallowed  by  the  master,  it  is  suf- 
ficient for  present  purposes  to  state  that,  if  the  railway  company  has 
§een  .fit  to  pay  a  higher  rate  of  interest  upon  prior  incumbrances  than  it 
was  liable  to  pay  by  its  agreement  with  the  owners  of  these  incum- 
brances, it  cannot  charge  the  difference  against  the  income,  to  the  detri- 
ment of  the  income  bondholders,  in  direct  contravention  of  the  agree- 
ment between  the  company  and  the  income  bondholders  recited  in  the 
income  mortgage. 

The  second  item  was,  in  effect,  disallowed  by  the  master,  although  his 
ruling  was  in  form  only  a  refusal  to  permit  the  railway  company  to  de- 
lay the  accounting  by  the  issuing  of  a  commission  to  produce  testimony 
to  show  the  particulars  and  details  of  the  item.  The  refusal  was  put 
upon  the  ground,  by  the  master,  that  the  item  ought  not  to  be  allowed 
as  a  charge  against  net  earnings  under  the  terms  of  the  mortgage,  if  all 
the  particulars  and  details  sought  to  be  proved  were  proved.  It  appears 
that  June  1, 1881,  five  years  after  the  execution  of  the  income  mortgage, 
the  railway  company  leased  the  railway  of  the  International  &  Great 
Northern  Railway  Company  for  the  term  of  99  3'ears,  and  soon  after  ac* 
quired  all  the  stock  of  that  company,  except  300  of  the  10,000  shares, 
and  since  that  time  has  operated  the  leased  railway.  After  the  inter- 
locutory decree  in  this  cause,  compelling  the  railway  company  to  render 
an  account  of  its  income,  and  apparently  several  months  after  the  ac- 
counting before  the  master  had  commenced,  Mr.  Gould,  who  was  then 
president  of  both  railway  companies,  directed  a  credit  to  be  made  on  the 
books  of  the  Missouri,  Kansas  &  Texas  Railway  Company  in  £avor  of 
the  International  &  Great  Northern  Railway  Company,  as  follows:  "Al- 
lowance to  International  &  Great  Northern  Railway  Company  on  adjust- 
ments of  earnings  diverted  from  their  company^s  line  to  the  Missouri, 
Kansas  &  Texas  Railway,  $743,899;"  and  the  same  item  was  charged 
against  income  in  the  income  account.  This  allowance  seems  to  have 
been  the  result  of  a  conference  between  Mr.  Grould  and  the  treasurer  of 
the  Missouri,  Kansas  &  Texas  Railway  Company.  According  to  the  tes- 
timony of  the  treasurer,  the  allowance  was  made  on  his  su^estion,  and 
concurred  in  by  Mr.  Gould,  upon  the  theory  that  the  earnings  of  the  In- 
ternational &  Great  Northern  Railway  Company  were  only  equal  to  its 
fixed  charges,  and  would  have  been  more  than  its  fixed  charges  had  it 
been  allowed  to  control  its  business  in  its  own  interest  exclusive  of  con- 
nections with  any  other  road;  and  the  amount  allowed  was  the  difference 
between  fixed  charges  and  operating  expenses,  which  had  been  advanced 
to  it  by  the  Missouri,  Kansas  &  Texas  Railway  Company.  There  was 
enough,  probably,  in  the  origin  and  history  of  this  item,  to  justify  the 
master  in  treating  it  as  a  mere  matter  of  book-keeping,  or  as  one  manu* 
fiactured  for  the  purpose  of  the  accounting,  and  destitute  of  any  real 
foundation;  but  he  placed  his  ruling  upon  the  ground  Uiat  by  liie  terms 
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of  the  income  mortgage  such  a  disbursement  would  not  fall  within  the 
category  of  expenses  incurred  in  operating  and  keeping  in  repair  the  786 
miles  of  road  covered  by  the  mortgage,  and  therefore  was  not  a  proper 
charge  against  income.  In  this  he  was  clearly  correct,  and  the  ruling  is 
fully  approved. 

The  master  excluded  the  Mercantile  Trust  Company,  the  holder  of 
coupons  and  scrip  certificates  representing  $2,028,007  of  unpaid  interest, 
from  proving  its  claim  against  the  fund,  and  ruled  that  the  fund  should 
be  distributed  wholly  to  other  holders  of  coupons  and  scrip.  The  cor- 
rectness of  this  ruling  is  questioned  by  exceptions  filed  in  behalf  of  that 
corporation,  and  also  by  the  railway  company.  It  appears  that  in  No- 
vember, 1883,  the  railway  company  resolved  upon  a  plan  for  exchang- 
ing the  income  mortgage  bonds  for  the  bonds  of  a  general  consolidated 
mortgage  created  December  1,  1880.  By  the  terms  of  the  resolutions 
of  the  board  of  directors  embodying  this  plan,  it  was  provided  that  all 
income  bonds  offered  for  exchange  should  be  deposited  with  the  Mercan- 
tile Trust  Company  as  trustee,  and  held  uncanceled  as  security  for  the 
new  bonds  until  all  the  income  bonds  should  be  retired;  and  that  the 
coupons  and  scrip  certificates  for  unpaid  interest  upon  the  bonds  ofifered 
for  exchange  should  be  retired  at  60  per  cent,  of  their  face  value,  flat, 
payable  in  the  new  bonds.  At  the  time  of  the  hearing  before  the  mas- 
ter the  greater  part  of  the  income  bonds,  with  coupons  attached  repre- 
senting $1 ,307,205  unpaid  interest,  had  been  exchanged  with  the  company 
for  the  new  bonds,  pursuant  to  this  plan,  and  were  deposited  with  the 
Mercantile  Trust  Company,  and  held  by  it  uncanceled;  and  scrip  certifi- 
cates to  the  amount  of  $715,630  had  also  been  exchanged  for  the  new 
bonds,  and  were  deposited  with  the  Mercantile  Trust  Company,  and  held 
by  it  uncanceled.  The  scrip  certificates  represent  overdue  interest  cou- 
pons, which  were  detached  from  the  bonds  at  the  time  of  the  exchange; 
and  the  coupons  are  those  which  were  attached  to  the  bonds  at  the  time 
of  the  exchange,  and  have  matured  subsequently.  The  theory  upon 
which  the  master  ruled  thajt  these  coupons  and  scrip  certificates  should 
not  be  allowed  to  share  in  the  interest  fund  earned  by  the  railway  com- 
pany was  that  they  had  been  paid  and  satisfied  by  the  railway  company, 
the  exchange  being  in  legal  effect  a  payment  and  satisfaction.  Accord- 
ing to  his  view,  the  holders  of  coupons  and  certificates  who  did  not  ex- 
change them  for  new  bonds  are  entitled  to  the  whole  interest  fund  until 
they  have  received  their  6  per  cent,  annual  payments.  It  is  quite  im- 
material whether  the  securities  excluded  from  sharing  in  the  interest 
fund  are  to  be  r^ard'ed  as  belonging  to  the  Mercantile  Trust  Company, 
and  treated  as  held  in  trust  by  that  corporation  for  the  benefit  of  the  in- 
come bondholders  who  have  consented  to  exchange  their  bonds  for  the 
new  bonds,  or  whether  they  are  regarded  as  really  belonging  to  the  rail- 
way company,  and  treated  as  held  for  its  benefit  by  the  trust  company. 
The  essential  question  is  whether  the  railway  company  must  pay  over  to 
the  holders  of  outstanding  coupons  and  certificates  the  whole  interest 
fund,  or  enough  of  it  to  render  them  6  per  cent,  interest,  with  interest 
upon  interest,  by  way  of  damages,  or  whether  it  must  pay  to  them  only 
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such  proportion  as  the  amoant  of  their  respective  coupons  and  certificates 
bears  to  all  the  interest  payable  by  the  terms  of  the  income  mortgage. 
It  seems  plain  that  the  holders  of  incpme  bonds,  or  of  coupons  or  cer- 
tificates representing  unpaid  interest  on  the  bonds,  who  did  not  consent 
to  surrender  them  in  exchange  for  new  bonds,  are  not  entitled  to  any 
larger  share  bf  the  interest  fund  than  they  would  be  if  none  of  the  orig- 
inal issue  of  bonds,  or  no  coupons  or  scrip  certificates,  had  ever  been 
surrendered.  It  was  competent  for  the  railway  company,  in  carrying 
out  its  scheme  of  refunding,  to  agree  with  the  holders  of  income  bonds, 
•coupons,  or  certificates  that,  upon  their  exchange  of  their  securities  for 
new  bonds,  those  surrendered  should  not  be  deemed  paid,  but  should 
be  kept  alive  to  protect  them  against  any  enlarged  claims  of  non-assent- 
ing holders;  and,  if  such  an  agreement  was  made,  the  surrendered  se- 
curities are  to  be  regarded  as  held  in  trust  by  the  trust  company  for  the 
benefit  of  those  who  surrendered  them.  Ordinarily  such  an  agreement, 
or  some  other  arrangement  for  the  protection  of  those  who  surrender  se- 
■curities,  having  a  prior  lien  for  securities  secured  by  a  junior  mortgage, 
is  one  of  the  features  of  the  refunding  schemes  of  corporations.  The 
rights  of  non-assenting  bondholders  cannot  be  prejudiced  by  any  action 
on  the  part  of  the  corporation  and  assenting  bondholders  in  substituting 
new  bonds  for  old;  but  it  has  sometimes  been  supposed  that,  if  the  re- 
funding plan  should  assume  the  form  of  a  payment  of  the  old  bonds, 
and  an  exchange  of  new  bonds  in  satisfaction,  the  non-assenting  holders 
of  old  bonds  might  acquire  a  priority  which  they  did  not  have  originally. 
Thus,  in  the  case  of  Ames  v.  Railroad  Co.,  2  Woods,  206,  the  railway 
•company  had  executed  a  mortgage  to  secure  a  limited  number  of  bonds, 
and  afterwards  executed  another  mortgage  on  the  same  property  to  se- 
cure a  larger  number  of  bonds,  which  recited  that  the  holders  of  the 
bonds  secured  by  the  first  mortgage  had  agreed  to  surrender  the  same, 
and  receive  in  substitution  therefor  new  bonds  to  be  secured  by  the  first 
mortgage,  as  modified  by  the  second  mortgage;  and  all  the  bonds  secured 
by  the  first  mortgage  except  20  were  exchanged  for  bonds  secured  by  the 
second.  Upon  foreclosure  the  holders  of  the  20  bonds  claimed  that  they 
were  entitled  to  be  paid  out  of  the  proceeds  of  the  mortgaged  property 
in  preference  to  the  holders  of  the  new  bonds,  who  had  surrendered  their 
old  bonds  in  exchange,  so  that  the  proceeds  which  would  have  been  di- 
vided among  2,825  bonds,  the  number  originally  secured  by  the  first 
mortgage,  should  be  first  appropriated  to  pay  the  20  bonds  which  had 
not  been  surrendered.  But  the  court  held  that,  while  those  holders  who 
had  not  surrendered  their  bonds  were  entitled  to  have  their  rights  pre- 
served unaffected  by  what  had  taken  place,  equity  would  be  done  by 
giving  them  such  part  of  the  proceeds  of  the  sale  as  they  would  have 
been  entitled  to  if  the  new  bonds  and  mortgage  had  never  been  executed; 
in  other  words,  that  they  were  entitled  to  20.2825  of  the  proceeds  of 
the  sale,  and  no  more.  In  that  oase,  however,  the  court  placed  some 
emphasis  upon  the  circumstance  that  there  was  an  express*  understand- 
ing between  the  corporation  and  those  bondholders  who  consented  to  the 
exchange  that  the  &rst  mortgage  shoi^d  stand  for  the  benefit  of  the  new 
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bonds.  But  suppose  there  is  no  express  understanding  between  the  cor- 
poration and  assenting  bondholders  that  the  original  security  is  to  be 
kept  alive  for  their  protection,  how  are  the  rights  of  non-assenting  bond* 
holders  enlarged  by  the  surrender  or  payment  of  part  of  the  bonds  origi- 
nally covered  by  the  mortgage?  No  new  contract  is  made  with  them  by 
which  their  rights  or  their  original  liens  are  amplified.  If  it  becomes 
necessary  to  enforce  their  mortgage,  complete  equity  is  done  them  if  they 
are  awarded  the  same  share  of  the  proceeds  of  the  property  which  they 
would  have  received  if  no  bonds  had  been  surrendered.  If,  by  the  terms 
of  the  contract,  the  whole  property  covered  by  a  mortgage  created  to  se- 
cure an  issue  of  bonds  is  pledged  to  each  bondholder,  then,  indeed,  he 
may  rightfully  insist  that  he  shall  not  be  deprived  of  the  fruits  of  his 
pledge  by  any  subsequent  dealings  between  the  mortgagor  and  other 
bondholders  to  which  he  has  not  assented;  and  consequently  he  could 
reasonably  claim  that,  if  part  of  the  debt  to  the  payment  of  which  the 
property  was  originally  pledged  has  been  extinguished,  the  proceeds  of 
the  property  in  case  of  a  foreclosure  must  be  applied  to  pay  the  balance 
before  any  other  appropriation  can  be  made  of  them.  But  such  is  not 
the  contract  implied  between  a  bondholder  and  a  mortgagor  when  the 
mortgage  purports  to  secure  a  seiies  of  which  his  bond  is  one.  The  con- 
tract is  that  he  shall  receive  the  pro  rata  share  of  the  whole  security  which 
his  bond  bears  to  the  whole  series.  In  Clafiin  v.  Railroad  Go.  j  4  Hughes, 
12,  8  Fed.  Rep.  118,  certain  mortgage  bonds  had  been  acquired  by  the 
corporation  in  refunding  operations,  and  the  question  arose  whether  the 
company,  after  having  acquired  them,  could  keep  them  alive,  and  re- 
issue them,  so  that  they  would  carry  with  them  their  original  mortgage 
lien.     Chief  Justice  Waite,  in  deciding  the  case,  said: 

'*  As  against  other  bondholders  secured  by  the  same  mortgage,  I  cannot  be- 
lieve there  is  a  doubt  of  the  power  of  the  company  to  put  out  and  keep  out  the 
entire  Issue  up  to  the  time  the  bonds  became  due.  The  contract  with  the  in- 
dividual bondholder  was  no  more  than  that  he  shall  have  his  due  proportion 
of  the  security  the  mortgage  on  its  face  implies.'' 

Where  a  mortgage  is  security  for  the  whole  number  of  a  series  of  bonds^ 
in  a  distribution  of  the  proceeds  of  the  sale  of  the  mortgaged  property 
each  bond  carries  only  a  fractional  interest  in  the  proceeds  of  the  prop- 
erty, to  be  ascertained  by  the  proportion  which  its  amount  bears  to  the 
whole  amount  secured;  and  the  holder  of  such  a  bond  has  no  interest  in 
the  question  whether  holders  of  other  bonds  have  title  or  not.  Hedged 
Appeal,  84  Pa.  St.  359.  There  is  no  principle  in  the  law  of  corpora- 
tions or  of  mortgages  which  forbids  a  corporation  that  has  issued  a  series 
of  mortgage  bonds  from  purchasing  part  of  them  back,  and  reissuing 
them  again  before  their  maturity,  when  the  financial  interests  of  the  cor- 
poration, will  be  thereby  promoted,  unless  the  organic  law.  of  the  corpo- 
ration prohibits  the  exercise  of  such  a  power.  If  it  is  lawful  for  the  cor- 
poration to  do  this,  it  is  wholly  immaterial  whether  it  pays  money  upon 
such  a  purchase,  or  exchanges  other  bonds  instead.  And  if  it  should 
destroy  the  bonds  purchased,  and  issue  duplicates,  not  intending  to  ex- 
tinguish the  debt  evidenced  by  the  bonds,  the  lien  of  the  mortgage  would 
v.34F.no.ll— 58 
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not  be  aflTected  by  the  substitution  of  the  new  bonds,  WaiMns  v.  SB, 
8  Pick.  522;  Pomroy  v.  Rice^  16  Pick.  22;  Brinckerhoff  v.  Lansing^  4 
Johns.  Ch.  65;  Dana  v.  Binney,  7  Vt.  501.  Of  course,  payment  with 
intent  to  extinguish  the  debt  would  extinguish  the  lien. 

In  the  present  case  the  railway  company  intended  that  the  income 
bonds  exchanged  for  new  bonds  should  remain  with  the  trust  company 
uncanceled  until  all  the  income  bonds  should  be  retired,  and  the  resolu- 
tions embodying  the  refunding  scheme  distinctly  provides  for  this;  and 
although  the  language  of  the  resolution,  with  reference  to  the  coupons 
and  scrip  certificates  representing  the  interest  on  the  bonds,  stated  that 
they  were  to  be  "retired  at  sixty  per  cent,  of  their  face  value"  in  new 
bonds,  it  cannot  be  doubted  that  the  company  did  not  intend  them  to 
be  canceled.  They  were  not  canceled,  but  were  deposited  with  the  trus- 
tee, as  were  the  bonds.  It  is  conceded  that  the  bonds  were  kept  alive 
upon  the  exchange,  and  it  is  difficult  to  see  how  the  slight  difference  of 
phraseology  employed  to  describe  the  mode  of  retiring  the  coupons  and 
scrip  certificates  can  work  any  substantia]  difference  in  the  effect  of  the 
transaction  as  to  them.  The  coupons  and  certificates  are  nothing  more 
than  evidence  of  the  promise  contained  in  the  bonds  for  the  payment  of 
interest.  The  lien  of  the  income  bondholders  upon  the  income  of  the 
company  for  the  payment  of  their  interest  cannot  extend  beyond  the  con- 
tract of  hypothecation  as  evidenced  by  the  bonds  and  the  mortgage  when 
read  together.  The  lien  of  coupon  or  certificate  holders  is  but  the  lien 
the  bondholders  have  for  interest.  The  income  mortgage  was  created 
to  secure  a  series  of  bonds  for  the  sum  of  $1,000  each,  amounting  in 
the  aggregate  to  $10,000,000.  Each  bond  contains  a  promise  to  pay 
the  bearer  from  the  net  or  surplus  earnings  of  the  railway  company  in- 
terest semi-annually  at  the  rate  of  6  per  cent,  per  annum;  and  recites 
that  the  whole  series  of  bonds  are  secured  by  the  mortgage,  and  that  the 
income  of  the  property  covered  by  the  mortgage  is  pledged  to  the  pay- 
ment of  the  interest  thereon.  Manifestly  the  contract  between  each  bond- 
holder and  the  railway  company  authorized  the  latter  to  issue  10,000 
bonds.  It  is  also  manifest  that  the  railway  company  only  bound  itself 
to  pay  interest  to  each  bondholder  to  the  extent  of  his  proportion  of  its 
semi-annual  income.  Consequently  the  railway  company  would  satisfy 
its  obligation  to  each  holder  of  a  $1,000  bond  by  paying  him  one  ten- 
thousandth  part  of  its  annual  net  income  as  interest  on  his  bond.  If 
this  is  a  correct  view  of  the  contract  between  the  company  and  the  bond- 
holder, it  is  obvious  that  neither  the  rights  of  the  bondholder  would  be 
enlarged,  nor  the  obligation  of  the  railway  company  changed,  by  any  inr 
crease  or  decrease  in  the  amount  of  bonds  issued.  If  the  company  had 
issued  but  5,000  of  the  10,000  bonds,  or  if  it  had  issued  the  whole  num- 
ber, and  had  then  called  in  and  purchased  some  of  them,  and  then  put 
them  out  again,  it  would  have  made  no  difference  in  the  rights  of  an  in- 
dividual bondholder.  So,  if  the  exchange  of  bonds  is  deemed  equiva- 
lent to  a  payment  of  those  surrendered,  as  well  as  of  the  coupons  and 
certificates,  the  bondholders  of  outstanding  bonds,  coupons,  or  certifi- 
cates occupy  no  different  relation  to  the  interest  fund,  and  have  no  larger 
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lien  upon  it,  than  before.  The  fallacy  of  the  position  of  the  complain- 
ant, and  the  other  holders  of  coupons  and  scrip  not  surrendered,  is  in 
the  notion  that  by  the  contract  of  hypothecation  the  whole  income  of  the 
railway  company,  to  the  extent  of  6  per  cent,  annually,  was  ple(Jged  to 
the  payment  of  the  interest  upon  each  bond.  If  this  were  true,  and  the 
claims  of  some  of  those  who  were  originally  entitled  to  share  in  the  in- 
come fund  had  been  extinguished  by  payment,  the  residue  of  the  fund 
would  inure  to  those  whose  claims  remain  unsatisfied.  But  the  contract 
was  that  the  company  should  distribute  the  income  ratably  among  10,- 
000  bonds  for  $1,000  each,  so  as  to  pay  each  bondholder  his  share. 
This  share  constitutes  the  whole  interest  of  the  holders  of  outstanding 
coupons  or  certificates  in  the  income  fund. 

The  report  is  recommitted  to  the  master  to  ascertain  the  rights  of  the 
parties  to  the  fund  in  accprdance  with  these  views. 


Sioux  Oity  &  St.  P.  R.  Co.  v.  United  States. 
{OireuU  Court,  N.  D.  Iowa,  TFl  D.    May  Term,  1888.) 

1.  Public  Lands— Jurisdiction  of  Ck>uiiT8  to  Determine  Titles. 

The  question  of  determining  whether  certain  land  is  open  for  settlement  or 
whether  it  has  passed  under  a  railroad  grant,  is  one  which  requires  the  exer- 
cise of  judicial  power  and  discretion  on  part  of  the  officers  of  the  land  depart- 
ment, with  which  the  courts  of  the  United  States  cannot  interfere  by  injunc- 
tion or  otherwise. 

2.  Same— Injunction— Against  Dbpartmbnt  of  Land  Office. 

Act  Cong.  March  8. 1887,  providing  that  in  certain  cases  suit  may  be  brought 
against  the  United  States,  does  not  give  the  courts  the  right  to  interfere  by 
injunction  or  otherwise  with  the  action  of  the  departments  in  matters  requir- 
ing the  exercise  of  judicial,  as  distinguished  from  ministerial,  duties. 
8.  Same— Bill  for  Injunction— Parties. 

The  persons  named  as  seeking  to  pre-empt  the  land  claimed  by  complain- 
ants under  a  railroad  grant  are  necessary  parties  to  a  bill  to  enjoin  the  United 
States  land-officers  from  allowing  the  proof  to  be  made  or  acted  upon  requi- 
site to  the  completion  of  the  entries  made  by  such  persons. 

In  Equity.  Bill  to  settle  title  to  land.  Motion  for  preliminaiy  in- 
junction. 

/.  H.  &  C.  M.  Sioan^  for  complainant. 

r.  P.  Murphy,  U.  S.  Dist.  Att}%,  for  defendant. 

Shiras,  J.  The  bill  filed  in  this  case  avers  that  by  the  act  of  congress 
of  May  12,  1864,  there  was  granted  to  the  state  of  Iowa  every  alternate 
section  of  land  designated  by  odd  numbers  for  10  sections  in  width  on 
each  side  of  a  projected  line  of  railroad  to  be  built  from  Sioux  City  to 
the  Minnesota  state  line,  with  a  provision  that  all  lands  already  sold  or 
granted  by  the  United  States  within  such  sections  should  be  made  good 
by  sections  to  be  tak^  from  the  lands  of  the  United  States  nearest  to 
the  designated  sections;  that  by  an  act  of  the  general  assembly  of  th& 


Digitized  by 


Google 


836  SXEDXRAIt  kuftiT^iriHifHt^ 

state  of  Iowa,  approved  April  3,  1866,  the  lands  granted  to  the  state  for 
the  purpose  named  were  in  turn  granted  to  the  complainant  company, 
which  had  undertaken  the  construction  and  operation  of  the  line  of  rail- 
way designated  in  the  act  of  congress;  that  the  company  proceeded  with 
the  construction  of  the  named  line  of  railway,  and  have  built  and  main- 
tained the  same  from  the  Minnesota  state  line  to  Le  Mars,  Iowa,  from 
which  point  the  trains  all  pass  over  the  line  operated  by  the  Illinois  Cen- 
tral Railroad  Company  to  Sioux  City.  The  bill  further  recites  at  length 
the  various  proceedings  taken  by  the  company,  whereby  it  is  averred  it 
became  entitled  to  demand  and  receive  under  the  act  of  congress  a  total 
of  820,000  acres  of  land.  It  is  also  averred  that  there  was  not  found 
within  the  10-mile  limit  sufficient  lands  to  make  up  the  total  quantity 
to  which  the  company  was  entitled,  so  that  the  company  became  entitled 
to  demand  133,202.20.  acres  as  indenmity  land,  the  same  to  be  selected 
from  those  lying  nearest  to  the  10-mile  limit.  The  bill  further  describes 
specifically  720  acres  of  land,  which  it  is  averred  are  worth  over  $2,000 
and  less  than  $10,000,  and  are  charged  to  be  part  of  the  lands  of  which 
the  company  has  become  the  owner  by  reason  of  the  grants  already 
'named,  it  being  charged,  however,  that  on  the  24th  day  of  March,  1884, 
the  state  of  Iowa,  disregarding  the  rights  of  complainant,  ill^ally  and 
jWrongfuUy  relinquished  to  the  United  States  the  lands  in  question,  and 
jthat  the  United  States,  through  its  officers,  the  secretary  of  the  interior, 
the  commissioner  of  the  general  land-office,  and  the  officers  of  the  local 
land-office  at  Des  Moines,  Iowa,  in  disregard  of  the  rights  of  complain- 
ant, have  opened  said  lands  to  settiement  and  entry  under  the  home- 
stead, timber  culture,  and  pre-emption  laws  of  the  United  States,  and 
have  permitted  certain  named  individuals  to  file  pre-emption  claims  upon 
specified  portions  of  said  720  acres  of  lands,  and  are  permitting  said  par- 
ities to  complete  and  perfect  their  proofs  under  said  pre-emption  laws, 
and  that  unless  restrained,  the  said  officers  will  issue  receipts,  patents, 
'and  other  evidence  of  tide  to  said  parties,  thereby  casting  a  cloud  upon 
joomplainant's  title,  and  compelling  complainant  to  bring  a  multiplicity 
of  suits  for  the  protection  of  its  rights.  Based  upon  this  bill,  a  motion 
is  now  made  asking  the  issuance  of  a  temporary  injunction  restraining 
the  commissioner  of  the  general  land-office,  and  the  officers  of  the  land- 
office  at  Des  Moines,  from  allowing  the  proof  to  be  made  or  acted  upon 
necessary  for  the  completion  of  the  entries  made  by  the  parties  named  in 
the  bill. 

Jurisdiction  in  the  court  to  entertain  the  bill  is  predicated  upon  the 
act  of  congress  approved  March  8,  1887.  Whether  this  is  one  of  the 
class  of  cas^  which  come  within  the  provisions  of  the  act,  and  of  which 
the  circuit  court  oan  entertain  jurisdiction,  is  a  question  which  has  not 
been  discussed,  and  which  will  not  be  considered  or  determined  at  the 
present  time.  Assuming,  however,  for  the  purposes  of  the  present  appli- 
cation, that  jurisdiction  exists,  should  the  motion  for  the  temporary  in- 
junction be  graja'ted?  It  will  be  noticed  that  the  only  defendant  to  the 
bill  is  the  United  States.  The  individual  prenemptors,  although  named 
in  the  bill,  are  not  made  parties  thereto,  nor  are  the  officers  of  the  genei*a! 
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and  local  land-offices.  The  ultimate  question  presented  for  determination 
hj  the  averments  of  the  bill  is  whether  the  lands  in  question  passed,  un- 
der the  act  of  congress  and  of  the  general  assembly  of  Iowa,  to  the  ODm- 
plainant,  or  whether  they  still  remain  part  of  the  unappropriated  lands 
of  the  United  States,  and  therefore  open  to  entry  by  pre-emption  and 
homesteaders.  This  is  a  question  which  requires  for  its  determination 
the  examination  and  construction  of  the  act  of  congress,  of  the  acts  of  the 
general  assembly  of  the  state  of  Iowa  touching  these  lands,  and  of  the 
acts  done,  and  work  of  construction  performed  by  complainant,  and  the 
examination  of  the  question  calls  for  the  exercise  of  judicial  power  on 
part  of  the  officers  of  the  land  department.  Unless  the  act  of  congress  of 
March  8,  1887,  confers  the  right  upon  the  court  to  control  in  advance 
and  direct  the  action  of  the  land  department,  when  called  upon  to  act 
judicially,  it  is  weD  settled  that  the  power  so  to  do,  either  by  mandamus 
or  injunction,  does  not  exist.  In  the  case  of  Oainesy.  ThompsoUj  7  Wall. 
347,  this  question  was  exhaustively  considered,  the  authorities  bearing 
thereon  being  fully  cited.  The  distinction  between  purely  ministerial 
acts,  in  regard  to  which  the  officers  of  the  department  have  no  discretion, 
and  those  which  require  the  exercise  of  judgment  and  discretion,  is 
clearly  defined,  and,  touching  the  latter  class  of  duties,  it  is  declared 
that  ^'certain  powers  and  duties  are  confided  to  those  officers,  and  to 
them  alone,  and  however  the  courts  may,  in  ascertaining  the  rights  of 
parties  in  suits  properly  before  them,  pass  upon  the  l^ality  of  their  acts, 
after  the  matter  has  once  passed  beyond  their  control  there  exists  no 
power  in  the  courts,  by  any  of  its  processes,  to  act  upon  the  officer  so 
as  to  interfere  with  the  exercise  of  that  judgment  while  the  matter  is 
properly  before  him  for  action.  The  reason  for  this  is  that  the  law  re- 
poses this  discretion  in  him  for  that  occasion,  and  not  in  the  courts. 
The  doctrine,  therefore,  is  as  applicable  to  the  writ  of  injunction  as  it  is 
to  the  writ  of  mandamus,"  See,  also,  Litchfidd  v.  Register,  9  Wall.  575. 
On  the  question  of  the  extent  and  character  of  the  functions  exercised 
by  the  officers  of  the  land  department  in  determining  whether  certain 
lands  are  open  to  entry,  and  whether  given  parties  are  entitled  to  patents 
iSerefor,  see  Johnson  v.  Towdey,  13  Wall.  72;  Shepley  v.  CWan,  91  U.  S. 
830:  Moore  v.  Bobbins,  96  U.  S.  530;  Oraig  v.  Ldtensdarfer,  123  U.  S. 
189,  8  Sup.  Ct.  Rep.  85.  Do  the  provisions  of  the  act  of  March  3, 1887, 
change  the  rule  recognized  and  announced  in  these  cases,  and  confer  upon 
the  courts  of  the  United  States  the  power  to  control  the  officers  of  the  de- 
partment in  the  exercise  of  their  judgment  in  determining  whether  cer- 
tain lands  are  or  are  not  open  to  settlement,  and  whether  certain  indi- 
viduals have  met  the  requirements  of  the  several  laws  providing  for  the 
entry  of  lands?  It  seems  to  me  that  the  matter  is  too  plain  for  argu- 
ment or  elaboration.  So  radical  a  change  in  the  relations  between  the 
courts  and  departmental  bi-anches  of  the  government  cannot  be  predi- 
cated on  anything  less  than  an  express  declaration  by  the  1e-;;islatiY0 
power,  and  certainly  none  such  is  found  in  the  act  of  congress  in  ques- 
tion. The  mere  fact  that  the  act  provides  that  in  ceitain  c^os  suits  may 
be  brought  against  the  United  States  does  rot  tend  to  show  that  ijt  was  the 
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purpose  of  congress  to  bestow  upon  the  courts  the.  right  to  interfere  by 
injunction  or  otherwise  with  the  action  of  the  departments  in  matters 
requiring  the  exercise  of  judicial,  as  distinguished  from  ministerial,  du- 
ties. The  fact  that  great  injury  may  be  caused,  not  only  to  the  com- 
plainant, but  to  the  settlers  upon  these  lands,  and  to  the  region  in  which 
the  lands  are  situated,  by  throwing  them  open  to  settlement  while  the 
title  thereto  is  in  dispute,  cannot  be  considered  in  determining  the  ques- 
tion presented  by  this  motion.  It  might  not  be  difficult  to  convince  any 
one  who  has  any  knowledge  of  the  lamentable  evils  entailed  upon  the 
community  and  the  settlers  themselves  by  the  action  of  the  land  depart- 
ment in  throwing  open  the  lands  upon  the  Des  Moines  river  to  settle- 
ment when  the  title  was  in  dispute,  of  the  unwisdom  of  inviting  settlers 
to  occupy  lands  which  are  claimed  under  specific  grants  from  the  gov- 
ernment without  first  having  the  question  of  title  determined  by  the  su- 
preme court;  but  the  certainty  of  the  evils  resulting  from  such  action  on 
the  part  of  the  department  cannot  be  urged  as  a  reason  why  the  court 
should  usurp  a  jurisdiction  not  conferred  upon  it.  In  the  case  of  lAlchfidd 
V.  Register,  supra,  it  was  held  to  be  a  fatal  objection  to  the  bill  that  the 
persons  asserting  their  rights  as  legal  pre-emptors  were  not  made  parties 
thereto.  Any  objection,  good  upon  the  final  hearing,  may  be  urged 
against  the  granting  of  a  temporary  injunction;  and,  as  already  stated, 
the  individuals  seeking  to  pre-empt  the  lands  in  the  bill  described  are 
named  in  the  bill,  but  are  not  made  parties  thereto,  and,  as  is  held  in  the 
case  just  cited,  they  are  in  fact  the  real  parties  to  the  controversy.  Mo- 
tion for  injunction  is  therefore  refused. 


Denver  &  R.  G.  R.  Co.  v.  United  States,  (two  cases.) 
{Circuit  Court,  2>.  Colorado.    May  10, 1888.) 

Public  L^nds— License  to  Railboads  to  Cut  Timber. 

Act  Conff.  June  8,  1872,  (17  U.  S.  St  at  Large.  389,)  granted  to  the  D.  ft  R. 
Q.  R.  Co.  the  right  to  take  stone,  timber,  etc.,  from  public  lands  for  the  con- 
struction and  repair  of  its  railway,  provided  it  was  completed  within  five 
years  from  its  passage;  and  in  case  of  default  the  act  was  to  be  null  and  void 
as  to  the  unfinished  portion  of  the  road.  This  act  was  amended  to  change  the 
five  years  to.  ten.  By  act  Cong.  March  8, 1875.  a  general  grant  to  railroads  was 
made,  similar  to  the  special  grant  of  the  act  of  1872,  except  that  it  limited  the 
right  to  material  to  that  necessary  for  the  construction  alone.  Held,  that  the 
D.  &  R.  G.  R  Co.  was  entitled  to  the  privileges  of  both  acts. 

Same- -Place  of  Use. 

Wh  are  a  railroad  has  the  right  to  take  timber  from  the  public  lands  adjacent 
to  its  right  of  way,  to  use  for  purposes  of  construction,  ft  can  take  timber  so 
obtained  to  any  point  of  the  line,  however  distant  from  the  place  of  cutting. 

Same. 

For  the  rights  granted  under  the  general  act  of  1876,  the  portions  of  the  D. 
A  R.  G.  R.  R.  built  before  and  after  June  8, 1882,  are  to  be  treated  as  one 
road,  and  timber  can  be  taken  from  the  entire  line  for  the  construction  of 
any  portion  of  the  line  provided  for  in  the  original  organization. 
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4.  Same—Purposes  op  Use. 

Under  these  acts,  section  and  depot  houses,  snow -sheds,  and  fences  are  a 
part  of  the  railroadL 

5.  Sake— RsPAiBS. 

Under  these  acts,  no  timber  can  be  taken  from  the  public  lands  for  the  re- 

Jair  of  any  portion  of  the  D.  &  R  Q.  R.  Co.'s  track  not  completed  before 
une  8,  1882,  and  for  that  portion  only  from  the  lands  adjacent  thereto. 

6.  Same — Additions. 

After  a  railroad  line  is  once  completed  it  has  no  right  under  act  Cong. 
March  3, 1875,  to  take  timber  from  the  public  lands  to  build  new  switches  and 
side  tracks. 

Error  from  district  court,  district  of  Colorado;  Hallett,  Judge. 

The  United  States,  plaintiff,  sued  the  Denver  &  Rio  Grand  Railroad 
Company  and  others,  defendants,  in  two  suits,  for  cutting  timber  illegally 
on  the  public  lands.  Judgments  for  plaintiff,  and  defendants  bring  error. 
Both  suits  were  consolidated. 

Wolcott  &  Vaite^  for  plaintiff  in  error. 

M.  W.  Hobson,  U.  S.  Atty.,  for  defendant. 

Brewer,  C.  J.  These  two  cases  come  here  on  errror  from  the  district 
court,  judgments  having  been  rendered  there  in  favor  of  the  United  States 
and  against  the  plaintiff  in  error,  for  the  full  amounts  claimed.  Each 
case  was  tried  on  an  agreed  statement  of  facts.  On  June  8,  1872,  con- 
gress passed  an  act  making  a  grant  to  the  Denver  &  Rio  Grande  Railway 
Company.  17  U.  S.  St.  at  Large,  339.  The  material  portion  of  that 
grant  is  as  follows: 

'*That  the  right  of  way  over  the  public  domain,  one  hundred  feet  in  width 
on  each  side  of  the  track,  together  with  such  public  lands  adjacent  thereto  as 
may  be  needed  for  depots,  shops,  and  other  buildings  for  railroad  purposes,  and 
for  yard-room  and  side  tracks,  not  exceeding  twenty  acres  at  any  one  station, 
and  not  more  than  one  station  in  every  ten  miles,  and  the  right  to  take  from 
the  public  lands  adjacent  thereto  stone,  timber,  earth,  water,  and  other  mate- 
rial required  for  the  construction  and  repair  of  its  railway  and  telegraph  line, 
be,  and  the  same  are  hereby,  granted  and  confirmed  unto  the  Denver  &  Bio 
Crrande  Railway  Company,  a  corporation  created  under  the  incorporation  laws 
of  the  territory  of  Colorado,  its  successors  and  assigns:  ♦  ♦  *  provided, 
that  said  company  shall  complete  its  railway  to  a  point  on  the  Bio  Grande  as 
far  south  as  Santa  Fe  within  five  years  of  the  passage  of  this  act,  and  shall 
complete  fifty  miles  additional  southiof  said  point  in  each  year  thereafter;  and 
in 'default  thereof  the  rights  and  privileges  herein  granted  shall  be  rendered 
null  and  void  so  far  as  respects  the  unfinished  portion  of  said  road." 

Subsequently  this  proviso  was  changed  so  as  to  give  ten  years  instead 
of  five.  19  U.  S.  St.  at  Large,  405.  On  March  3, 1875,  congress  passed 
an  act,  making  a  general  grant  "to  any  railroad  company  duly  organized 
under  the  laws  of  any  state  or  territory,"  etc.,  which  grant,  for  all  ques- 
tions that  arise  in  this  case,  is  similar  to  the  special  grant  to  the  Denver 
&  Rio  Grande,  except  that  in  the  general  grant  the  right  to  take  material, 
earth,  stone,  and  timber  is  limited  to  what  may  be  necessary  for  the  con- 
struction, and  not,  as  in  the  special  grant,  for  construction  and  repairs. 

The  agreed  statement  of  facts  in  the  first  case  is  as  follows:  That  it 
is  agreed— i^rsj.  That  the  timber  sued  for  in  said  action  was  cut  b} 
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William  A.  Eckerly  &  Co.,  as  agents  for  the  Denver  &  Rio  Grande  Rail- 
way Company,  and  delivered  to  said  railway  company.     Second.  That 
the  attached  statement  correctly  shows  the  kind  and  amounts  of  timber 
so  cut  and  delivered,  and  also  shows  the  time  of  cutting,  the  purposes 
for  which  it  was  cut  and  used,  and  the  prices  paid  for  cutting  and  deliv- 
ering the  same.     Third.  That  said  timber  was  cut  in  Montrose  county, 
Colo.,  and  near  the  town  of  Montrose,  and  upon  public,  unoccupied,  and 
unentered  lands  of  the  United  States.     Fburth,  That  the  lands  from 
which  the  timber  was  cut  were  along  and  near  and  adjacent  to  the  line 
of  railway  of  said  company.     Fifth.  That  the  portion  of  the  line  of  rail- 
way through  said  county  of  Montrose,  and  in  the  vicinity  of  said  town 
of  Montrose,  Was  not  constructed  or  completed  until  after  June  8,  1882, 
and  that  on  June  8,  1882,  said  line  of  railway  was  only  constructed  and 
completed  as  far  westward  of  CeboUa.  in  Gunnison  county,  Colo.    Siaih. 
That  said  company  had  not  completed  its  line  of  railway  to  Santa  Fe  on 
June  8, 1882y  nor  has  it  ever  so  completed  it.     Seventh.  That  of  the  tim- 
ber cut  as  aforesaid  a  part  was  used  on  portions  of  the  line  of  railway  out 
to  Grand  Junction  constructed  and  completed  after  June  8,  1882,  and 
for  the  puiTpose  of  construction  of  railway,  erection  of  section  and  depot 
houses,  snow-sheds,  fences,  etc.;  and  a  part  was  shipped  by  the  Denver 
&  Rio  Grande  Railway  for  similar  puri)oses  to  the  Denver  &  Rio  Grande 
Western  Railway,  to  be  used  in  the  territory  of  Utah,  as  shown  in  at- 
tached statement;  and  $1,000  worth  was  used  for  repairs  on  portions  of 
road  completed  prior  to  June  8, 1882.     Eighth.  That  as  to  all  of  its  line 
of  railway  constructed  after  June  8,  1882,  the  said  company  strictly 
complied  with  all  the  requirements  of  t})e  act  of  congress  approved  March 
3,  1876,  entitled  "An  act  granting  to  railroads  the  right  of  way  through 
the  public  lands  of  the  United  States."    Ninth.  That  upon  the  foregoing 
agreed  statement  of  facts  the  following  questions  are  to  be  submitted  to 
the  court  for  decision:     (a)  Whether  under  the  act  of  June  8, 1872,  and 
an  act  of  March  3,  1877,  amendatory  thereof,  the  Denver  &  Rio  Grande 
Railway  Company  had  a  right  to  cut  timber  for  any  purposes  on  public 
land  of  the  United  States  adjacent  to  portions  of  its  line  of  railway  con- 
structed and  completed  after  June  8,  1882.     (6)  What  are  "adjacent" 
lands  within  the  meaning  of  the  act  of  congress,  approved  June  8, 1872, 
entitled  "An  act  granting  the  right  of  way  through  the  public  lands  to 
the  Denver  &  Rio  Grande  Railway  Company,"  and  the  act  of  congress ^f 
March  3,  1875,  entitled  "An  act  granting  to  railroads  the  right  of  way 
through  the  public  lands  of  the  United  States?"    (c)  Whether  under 
said  acts  said  company  could  cut  timber  on  public  lands  of  the  United 
States  adjacent  to  the  portions  of  the  line  of  railway  completed  subse- 
quently to  June  8,  1882,  to  be  used  for  purposes  of  repair,  and  for  sta- 
tion and  section  houses,  and  for  fences  and  snow-sheds  on  those  portions 
of  said  railway  line  constructed  and  completed  prior  to  June  8,  1882. 
(d)  Whether  under  such  statutes  said  railway  company  could  cut  timber 
from  public  lands  adjacent  to  portions  of  the  line  of  railway  completed 
after  June  8,  1882,  to  be  used  for  any  purposes  on  portions  of  the  line 
of  railway  constructed  and  completed  after  June  8,  1882,  and,  if  so,  for 


Digitized  by 


Google 


i>£NVBB  A  B*  G.  B.  00.  V.  UNITBD  STA^TES.  841 

what  purposes,  (e)  Whether  the  terms  of  the  statute  giving  said  rail- 
way company  the  right  to  take  timber  "for  the  construction  and  repair 
of  its  railway  lines"  would  in  anywise  comprise  and  comprehend  the 
erection,  building,  and  repair  of  section  and  depot  houses,  snow-sheds, 
fences,  and  rolling  stock.  (/)  Had  the  said  railway  company  the  right, 
under  the  act  of  March  8,  1875,  to  take  from  adjacent  public  lands  ma- 
terial, earth,  sfone,  and  timber  necessary  for  the  construction  of  its  rail- 
road? (g)  To  what  extent,  and  for  what  amount,  the  Denver  &  Rio 
Grande  Railway  Company  is  responsible  for  timber  cut  as  aforesaid,  and 
shipped  to  Utah  for  use  on  the 'Denver  <fe  Rio  Grande  Western  Railway. 
(h)  To  what  extent,  and  for  what  amount,  said  railway  company  is  lia^ 
ble,  if  at  all,  upon  the  above  agreed  statement  of  facts,  and  upon  the  law 
as  it  shall  be  decided  by  the  court.  Tenth,  That  this  case  is  a  test  case 
to  obtain  a  definite  and  positive  adjudication  by  a  court  of  competent 
jurisdiction  of  the  various  points  set  out  above,  and  of  the  rights  of  said 
railway  company  with  regard  to  cutting  timber  from  public  lands  under 
the  act  of  June  8,  1872,  under  the  amendatory  act  of  March  3,  1877, 
and  under  the  act  of  March  3,  1875.  Eleventh.  That  judgment  shall  be 
entered  by  the  court  upon  the  foregoing  statement  of  facts,  and  upon  the 
law  as  it  shall  decide  it,  and  at  a  valuation  for  said  timber  as  set  out  in 
the  annexed  statement.  Twelfth.  That  the  admissions  made  in  this  state- 
ment of  facts  shall  bind  the  parties  hereto  only  for  this  suit,  and  shall 
not  bind  them  as  to  any  other  matter  or  case. 

There  is  some  dispute  between  counsel  as  to  the  questions  that  are  in- 
volved in  and  presented  by  these  facts.  I  shall  not  attempt  to  consider 
any  that  I  do  not  think  are  fairly  and  clearly  presented  by  the  facts. 
The  fourth  paragraph  stipulates  that  the  lands  from  which  the  timber 
was  cut  were  adjacent  to  the  line  of  railway;  hence  I  shall  not  stop  to 
consider  how  near  land  must  be  to  be  adjacent, — whether  half  a  mile  or 
ten  miles.  I  certainly  do  not  agree  with  the  idea,  which  seems  to  be  ex- 
pressed elsewhere,  that  the  proximity  of  the  lands  is  immaterial,  or  that 
congress  intended  to  grant  anything  like  a  general  right  to  take  timber 
from  public  land  where  it  was  most  convenient.  The  grant  was  limited 
to  adjacent  lands,  and  I  do  not  appreciate  the  logic  which  concludes 
that,  if  there  be  no  timber  on  adjacent  lands,  the  grant  reaches  out  and 
justifies  the  taking  of  timber  from  distant  lands, — lands  fifty  or  a  hun* 
dred  miles  away;  nor  do  I  understand  that  the  rule  controlling  the  con* 
struction  of  ordinary  public  grants,  to  the  efiect  that  they  are  construed 
strictly  against  the  grantee,  does  not  apply  to  these  grants. 

The  first  question  is  whether  the  railroad  company  can  avail  itself  of 
both  the  special  act  of  1872  and  the  general  grant  of  1875.  It  was  held 
by  the  district  judge  that  it  could,  and  I  agree  with  him  in.  that  conclu-^ 
sion.  It  is  unnecessary  to  do  more  than  refer  to  the  opinion  filed  by 
my  Brother  Hallett  forsufiicient  reasons  for  his  conclusion.  The  prin^ 
cipal  question,  however,  is  this:  My  Brother  Hallett  was  of  the  opin- 
ion that  the  place  of  use  of  the  timber  on  the  line  of  the  railway  was  to 
be  considered  as  well  as  the  place  of  cutting,  in  determining  tibe  right- 
fulness of  the  appropriation  by  the  company.     He  thought  that  the  riglii 
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to  cut  timber  extended  to  only  so  much  timber  as  should  be  used  in  the 
construction  of  the  road  opposite,  or  nearly  so,  to  the  place  of  cutting; 
that  if  timber  should  be  cut  within  a  half  mile  of  the  road,  and  then  car- 
ried on  the  cars  of  the  company  a  hundred  miles,  and  there  used  in  the 
construction  of  the  road,  it  could  not  be  said  to  be  taken,  within  the  pur- 
view of  the  act,  from  adjacent  lands.  So  he  concluded  that  the  right  to 
take  timber  was  limited  by  the  place  of  use,  and  that,  as*feach  section  of 
the  road  of  reasonable  length  was  completed,  the  right  to  take  timber  on 
lands  adjoining  such  section  was  gone.  In  other  words,  the  grant  of  tim- 
ber was  exhausted  pari  passu  with  the  construction  of  the  road.  In  this 
view,  with  all  deference  to  the  learned  judge,  I  think  he  was  mistaken. 
While  grants  of  this  nature  are  to  be  strictiy  construed,  they  are  to  be 
fairly  construed,  and  so  as  to  carry  into  effect  the  intent  of  the  grantor. 
In  determining  what  is  granted,  we  of  course  look  first  to  the  language 
used.  Now,  in  these  grants  the  place  of  cutting,  as  well  as  the  use  to 
which  the  timber  cut  may  be  put,  are  both  expressed.  The  place  is  the 
public  lands  adjacent  to  the  line  of  the  road.  The  use  is  the  construc- 
tion of  the  railroad,  not  a  part  of  the  railroad,  but  of  the  railroad  as  a 
whole,  and  of  course  including  therein  every  part  of  it.  It  does  not  pur- 
port to  grant  the  right  to  take  timber  from  adjacent  public  lands  for  use 
in  the  construction  of  the  railroad  opposite  the  place  of  cutting,  and  these 
last  words  will  have  to  be  implied  in  order  to  place  the  limit  on  the 
grant  given  to  it  by  the  district  judge.  It  would  have  been  so  easy  to 
use  such  words  of  limitation  that  their  omission  makes  strongly  against 
an  intent  of  such  limitation.  Let  me  make  an  illustration.  Suppose 
the  owner  of  a  section  of  land  made  a  grant  to  a  railroad  company  of  a 
strip  60  feet  in  width  through  his  land  for  a  right  of  way,  and  by  the 
same  instrument  granted  to  the  company  the  right  to  take  stone  and 
earth  from  land  near  this  right  of  way  for  the  purpose  of  constructing  its 
road.  This  would  be  precisely  parallel  to  the  case  at  bar,  the  difference 
being  only  one  of  siase.  Now,  would  it  be  contended  that  under  such  a 
grant  the  company  was  limited  for  each  rod  of  distance  to  the  stone  and 
earth  which  might  happen  to  be  opposite  such  rod?  Would  not  a  fair 
and  reasonable  construction,  one  expressing  the  intent  of  the  grantor,  be 
that  the  company  could  take  stone  and  earth  from  any  place  which  was 
near  to  the  right  of  way  for  use  in  the  construction  of  any  part  of  the 
road  through  the  section?  If  that  would  be  true  in  the  lesser  illustra- 
tion, would  it  not  also  be  true  in  the  larger  case  before  us?  Can  it  be 
that  congress  intended  to  aid  in  the  construction  of  only  a  part  of  the 
railroad?  It  must  have  known  that  there  were  large  extents  of  territory 
in  this  western  country  treeless,  and  without  suitable  stone  for  culverts 
and  bridges.  Did  it  mean  to  aid  in  the  construction  of  such  parts  of 
tlie  road  as  ran  through  a  timber  country,  or  where  there  was  suitable 
stone,  and  leave  the  cx)mpany  unaided  in  the  construction  of  other  parts? 
It  seems  to  me,  both  the  language  of  the  statute  and  the  intent  of  the 
grantor  are  against  the  views  entertained  by  my  Brother  Hallbit. 

But,  beyond  this,  the  decision  of  the  supreme  court  in  the  case  of 
U.  8.  V,  Railroad  Cb.,  98  U.  S.  334,  seems  to  me  decisively  against  those 
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views.  In  that  case  the  facta  were  these:  By  ib&  nineteenth  section  of 
the  act  of  July  2, 1864,  there  was  granted  to  the  railroad  company,  for 
the  purpose  of  aiding  in  the  construction  of  its  road,  every  alternate  sec- 
tion of  public  land  (except  mineral  land)  designated  by  odd  numbers,  to 
the  amount  of  10  alternate  sections  per  mile  on  each  side  of  the  road  on 
the  line  theredf  not  reserved,  etc.  By  the  twentieth  section,  whenever 
20  consecutive  miles  were  completed  and  accepted,  patents  were  to  be 
issued  to  the  company  for  land  on  each  side  of  the  road  to  the  amount 
designated.  It  was  contended  that  this  grant  was  to  be  measured  by  the' 
separate  sections  of  20  miles  of  road,  and  that,  to  fill,  out  the  grant,  land 
must  be  taken  opposite  each  section,  respectively.  But  the  court  ruled 
otherwise,  and  held  that  the  grant  was  in  aid  of  the  construction  of  the 
road  as  a  whole,  and  might  be  fiUed  out  by  lands  anywhere  along  the 
line.     I  quote  the  language  of  the  opinion: 

"The  position  that  the  grant  was  in  aid  of  the  construction  of  each  section- 
of  twenty  miles,  taken, separately,  and  must  be  limited  to  land  directly  oppo- 
site to  the  section,  is  equally  untenable.  The  grant  was  to  aid  In  thiB  con- 
struction  of  the  entire  road,  and  not  merely  a  portion  of  it,  though  the  com- 
pany was  not  to  receive  patents  for  any  land  except  as  each 'twenty  miles  were 
completed.  The  provision  allowing  it  to  obtain  a  patent  then  was  intended, 
for  its  aid.  It  was  not  required  to  take  it;  it  was  optional  for  it  then,  or  to. 
wait  untiltbe  completion  of  other  sections  or  of  the  entire  road.  The  grant 
was  of  a  quantity  of  land  on  each  side  of  the  road,  the  amount  being  designated 
at  so  many  sections  per  mile,  with  a  privilege  to  receive  a  patent  for  land  op- 
posite that  portion  constructed,  as  often  as  each  section  of  twenty  miles  was 
completed.  If  this  privilege  were  not  claimed,  the  land  could  be  selected 
along  the  whole  line  of  the  road  without  reference  to  any  particular  section 
of  twenty  miles.  When  lateral  limits  are  assigned  to  a  grant,  the  land  within 
them  must,  of  course,  be  exhausted  before  land  for  any  deficiency  can  be  taken 
elsewhere;  and,  when  no  lateral  limits  are  assigned,  the  land  department  of 
the  government,  in  supervising  the  execution  of  the  act  of  congress,  should 
undoubtedly  as  a  general  rule,  require  the  land  to  be  taken  opposite  to  each 
section;  but  in  some  instances  good  reasons  may  exist  why  a  selection  else- 
where ought  to  be  permitted.  If,  as  in  the  present  case,  by  its  neglect  for 
years  to  withdraw  from  sale  land  beyond  twenty  miles  from  the  road,  the 
land  opposite  to  any  section  of  the  road  has  been  taken  up  by  others,  and  pat- 
ented to  them,  there  can  be  no  just  objection  to  allowing  the  grant  to  the 
company  to  be  satisfied  by  land  situated  elsewhere  along  the  general  line  of . 
the  road." 

This  sustains  me  in  the  construction  I  place  npon  these  grants,  that 
only  two  things  are  necessary  in  determining  the  rightfulness  of  the  ap- 
propriation of  timber — Mrst^  that  it  be  taken  from  public  lands  adjacent 
to  the  line  of  road;  and,  second^  that  it  be  used  in  the  construction  of 
the  road.  This  disposes  of  substantially  all  the  questions  in  the  case. 
One  or  two  minor  matters  remain  for  notice. 

As  appears  from  the  agreed  statement  of  facts,  a  part  of  the  road  was 
completed  before  June  8,  1882,  the  time  limited  by  the  special  act  and 
its  amendment;  and  a  portion  has  been  constructed  since.  For  conven- 
ience I  shall  call  the  first  part  the  old  line,  and  the  latter  part  the  new 
line.  Now,  the  special  right  given  by  the  special  act  —  that  is,  the 
right  to  take  timber  for  repairs — ^is  by  the  proviso  specifically  limited 
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to  the  old  line,  so  that  no  timber  can  be  taken  from  lands  adjacent  tr  it 
for  repairs  on  the  new  line,  and,  conversely,  none  from  land  adjacent  k> 
the  new  line  for  repairs  on  the  old.  Again,  for  the  rights  granted  undir 
the  general  act  both  the  old  and  the  new  lines  are  to  be  taken  as  parts 
of  one  road,  so  that  timber  can  be  taken  from  any  part  of  the  entire  line 
for  the  construction  of  any  part  of  the  road  provided  for  in  the  original 
oiiganization.  Again,  I  ibink  there  can  be  no  donbt  that  section  and 
depot  houses,  snow-eheds,  and  fences  are  properly  to  be  considered,  in 
the  purview  of  the  act,  a  part  of  the  railroad. 

I  have  not  hitherto  noticed  the  agreed  statement  of  facts  in  the  second 
case,  for  the  matters  that  I  have  been  considering  dispose  of  every  ques- 
tion in  that  case  except  that  which  arises  upon  the  eighth  paragraph, 
which  is  'Hhat  one-fourth  of  said  timber  has  been  used  in  the  construc- 
tion of  new  switches  and  side  tracks  along  the  line  of  road  completed  sub- 
sequent to  June  8,  1882;"  and  that  presents  the  question  whether  this 
timber  was  used  in  the  construction  of  the  railway.  On  the  one  side  it 
is  claimed  that  this  refers  to  repairs,  new  switches,  etc.,  being  in  lieu 
of  old  switches,  ^.tc.  On  the  other  hand  it  is  claimed  that  this  means 
absolutely  new  switches,  etc.;  that  is,  switches,  etc.,  where  there  were 
none  before.  I  think  it  immaterial  which  is  the  meaning.  Of  course, 
if  repairs,  it  was  unlawful,  because  upon  the  new  line;  and  if,  on  the 
other  hand,  absolutdy  new  switches  and  side  tracks,  they  were  upon  a 
line  of  road  already  completed,  so  that  they  were  merely  additions,  ex- 
tensions, and  improvements.  The  grant  does  not  extend  to  these  mat- 
ters, but  is  exhausted  when  the  line  is  once  completed.  Of  course  we 
all  know  that  the  developments  of  the  country  and  increase  of  business 
will  require  constant  additions;  new  depots,  section-houses,  switches, 
and  side  tracks.  The  demand  for  these  will  never  be  exhausted,  but 
will  continue  as  long  as  the  surrounding  country  increases  in  population 
and  business.  Now,  the  grant  wa^  not  intended  to  aid  in  supplying 
these  successive  demands.  It  was  to  aid  in  the  first  construction,  and 
when  that  was  completed  the  grant  was  exhausted.  So,  in  either  event, 
this  appropriation  of  timber  was  unlawful. 

Of  course  the  supply  of  timber  for  other  roads  was  not  within  the  con- 
templation of  the  act. 

This  disposes  of  all  questions  in  the  case.  From  the  views  above  ex- 
pressed, it  follows  that  the  judgment  of  the  district  court  in  each  case 
must  be  modified.  In  the  first  case  judgment  will  be  entered  in  favor 
of  the  government  for  the  amount  of  timber  shipped  to  the  Utah  lines, 
and  for  the  $1,000  worth  of  timber  cut  on  land  adjacent  to  the  new  lines 
for  repairs  on  the  old;  and  in  the  second  place  judgment  will  be  for  the 
one-fourth  which  was  used  in  the  construction  of  new  switches  and  side 
tracks. 
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Rollins  v.  Lake  County. 
{OPrcuU  Court,  A  Colorado.    May  7, 1888.) 

!•  Ck>iTNTiB8— Ldotatiok  OF  Indbbtbdkbss. 

The  provision  of  Const.  Colo.  art.  11,  gO,  to  the  effect  that  "the  aggregate 
amount  of  indebtedness  of  any  coantT»  for  all  purposes, "  ezclusive  of  debts 
contracted  before  its  adoption,  ''shall  not  exceed  at  any  time "  a  certain  limit 
therein  named,  is  not  confined  to  debts  by  loan.  Following  Pwplt  ¥•  May,  9 
Colo.  80, 10  Pac.  Rep.  641. 

S.  Same— CoHFULSOBT  Obliqations. 

Warrants  issued  by  a  county  in  payment  of  compulsory  obligations,  viz., 
fees  of  witnesses,  jurors,  constables,  sheriffs,  and  the  like,  are  not  within  the 
prohibition;  and  it  is  no  defense  to  an  action  upon  such  warrants  that  at  the 
time  they  were  issued  the  general  limit  of  county  indebtedness  fixed  by  the 
constitution  bad  been  reached.  Overruling  People  v.  May,  9  Colo.  404, 12  Pac. 
Bap.  888. 

At  Law.  Action  by  Frank  Rollins  upon  certain  county  warrants  is- 
sued by  the  board  of  county  commissioners  of  Lake  county.  The  case 
was  tried  to  the  court. 

Teller  &  Orahoodj  for  plaintiflF. 

A.  E.  Parka  and  H.  B.  Johnson^  for  defendants. 

Brewer,  J.  This  action  is  upon  county  warrants.  The  circum- 
stances which  surround  it  make  it  one  of  peculiar  importance.  For  10 
years,  and  from  the  admission  of  the  state  in  1876,  many  counties,  whose 
tax  levy  was  insufficient  to  meet  current  expenses,  had  been  issuing  war- 
rants, which  had  accumulated  to,  as  counsel  says,  at  least  $1,000,000. 
No  question  seems  to  have  been  made  during  these  years  as  to  the  valid- 
ity of  such  action;  but  the  question  being  thereafter  presented  to  the  su- 
preme court  of  the  state,  it  construed  section  6,  art.  11,  of  the  constitu- 
tion of  the  state  in  such  a  manner  as  to  invalidate  the  bulk  of  these  war- 
rants. The  plaintiff,  being  a  non-resident,  comes  into  the  federal  court, 
and  invokes  its  judgment  as  an  independent  tribunal  on  the  question 
thus  determined  by  the  state  supreme  court. 

No  more  delicate  or  responsible  duty  is  ever  cast  upon  the  federal  court 
than  when  it  is  asked  to  determine,  not  what  the  state  supreme  court 
has  decided,  but  whether  its  decision  shall  be  followed.  While  the  fed- 
eral courts  are  in  a  certain  sense  independent  tribunals,  yet  they  sit  within 
the  state  to  construe  and  enforce  its  laws.  Whenever  a  construction  has 
been  placed  upon  a  state  statute  or  constitution  by  her  supreme  court, 
that  determines  for  both  state  and  federal  courts  all  questions  and  rights 
arising  after  such  construction;  but,  when  the  rights  or  claims  of  right 
arose  prior  to  such  construction,  then  the  duty  rests  upon  the  federal 
courts  of  independent  examination  and  determination.  The  rule  control- 
ling in  such  cases  is  fully  and  clearly  stated  in  the  recent  case  of  Burgess 
V.  Sdigmanj  107  U.  S.  33,  2  Sup.  Ct.  Sep.  10,  as  follows: 

"Since  the  ordinary  administration  of  the  law  is  carried  on  by  the  state 
courts,  it  necessarily  happens  that  by  the  course  of  their  decisions  certain  rules 
are  established  which  become  rules  of  property  and  action  in  the  state,  and 
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have  all  the  effect  of  law,  and  which  it  would  be  wrong  to  disturb.  This  is 
especially  true  with  regard  to  the  law  of  real  estate,  and  the  construction  of 
state  constitutions  and  statutes.  Such  established  rules  are  always  regarded 
by  the  federal  courts,  no  less  than  by  the  state  courts  themselves,  as  authori- 
tative declarations  of  what  the  law  is.  But  where  the  law  has  not  been  thus 
settled,  it  is  the  right  and  duty  of  the  federal  courts  to  exercise  their  own  judg* 
ment,  as  they  also  always  do  in  reference  to  the  doctrine  of  commercial  law 
and  general  jurisprudence.  So  when  contracts  and  transactions  have  been  en- 
tered into,  ajid  rights  have  accrued  thereon  under  a  particular  state  of  the  de- 
cisions, or  when  there  has  been  no  decision,  of  the  state  tribunals,  the  federal 
courts  properly  claim  the  right  to  adopt  their  own  interpretation  of  the  law  ap- 
plicable to  the  case,  although  a  different  interpretation  may  be  adopted  by  the 
state  courts  after  such  rights  have  accrued.  But  even  In  such  cases,  for  the 
sake  of  harmony,  and  to  avoid  confusion,  the  federal  courts  will  lean  towards 
an  agreement  of  views  with  the  state  courts  if  the  question  seems  to  them  bal- 
anced with  doubt.  Acting  on  these  principles,  founded  as  they  are  on  comity 
and  good  sense,  the  courts  of  the  United  States,  without  sacrificing  their  own 
dignity  as  independent  tribunals,  endeavor  to  avoid,  and  in  most  cases  do 
avoid,  any  unseemly  conflict  with  the  well-considered  decisions  of  the  state 
courts.  As,  however,  the  very  object  of  giving  to  the  national  courts  juris- 
diction  to  administer  the  laws  of  the  states  in  controversies  between  citizens 
of  different  states  was  to  institute  independent  tribunals,  which  it  might  be 
supposed  would  be  unaffected  by  local  prejudices  and  sectional  views,  it  would 
be  a  dereliction  of  their  duty  not  to  exercise  an  independent  judgment- in  cases 
not  foreclosed  by  previous  adjudication.  '* 

See,  also,  Paria  v.  Bowler,  107  U.  S.  540,  2  Sup.  Ct.  Rep.  704;  Green 
Co.  V.  Connera,  109  U.  S.  104,  3  Sup.  Ct.  Rep.  69;  CarroU  Co.  v.  Smith, 
111  U.  S.  556,  4  Sup.  Ct.  Rep.  539;  Anderson  v.  Santa  Anna,  116  U.  S. 
362,  6  Sup.  Ct.  Rep.  413;  BoUes  v.  Bnmfield,  120  U.  S.  759,  7  Sup. 
Ct.  Rep.  736.  Accepting  that  as  the  rule  to  control  this  court,  I  pass 
to  a  statement  and  consideration  of  the  immediate  question.  The  sec- 
tion of  the  constitution  referred  to  is  as  follows: 

"No  county  shall  contract  any  debt  by  loan  in  any  form  except  for  the  pur- 
pose of  erecting  necessary  public  buildings,  making  or  repairing  public  roads 
and  bridges;  and  such  indebtedness  contracted  in  any  one  year  shall  not  ex- 
ceed the  rates  upon  the  taxable  property  in  such  county  following,  to- wit: 
Counties  in  which  the  assessed  valuation  of  taxable  property  shall  exceed 
$5,000,000,  SI. 50  on  each  $1,000  thereof;  counties  in  which  such  valuation 
shall  be  less  than  $5,000,000,  $3  on  each  $1,000  thereof.  And  the  aggregate 
amount  of  indebtedness  of  any  county  for  all  purposes,  exclusive  of  debts  con- 
tracted before  the  adoption  of  this  constitution,  shall  not  at  any  time  exceed 
twice  the  amount  above  herein  limited,  unless  when,  in  manner  provided  by 
law,  the  question  of  incurring  such  debt  shall,  at  a  general  election,  be  sub- 
mitted to  such  of  the  qualified  electors  of  such  county  as  in  the  year  last  pre- 
ceding such  election  shall  have  paid  a  tax  upon  property  assessed  to  them  in 
such  county,  and  a  majority  of  those  voting  thereon  shall  vote  in  favor  of  in- 
curring the  debt;  but  the  bonds,  if  any  be  Issued  therefor,  shall  not  run  less 
than  ten  years,  and  the  aggregate  amount  of  debts  so  contracted  shall  not  at 
any  time  exceed  twice  the  rate  upon  the  valuation  la^t  herein  mentioned:  pro- 
vided, that  this  section  shall  noc  apply  to  counties  having  a  valuation  of  less 
than  $1,000,000."  .... 

The  decisions  of  the  supreme  court  of  Colorado  referred  to  are  Pecpk 
y,  Miy,  9  Colo.  80,  404,  414,  10  Pao.  Rep.  641,  12  Pac.  Rep.  838,  and. 
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15  Pac.  Rep.  36.*  In  the  first  of  these  cases  the  question  was  whether 
this  section  in  all  its  sentences  referred  exclusively  to  debts  contracted 
by  loan,  and  it  was  held  that  it  did  not;  that  there  were  two  independent 
declarations  in  it;  and  that  the  third  sentence,  commencing,  "And  the 
aggregate  amount  of  indebtedness  of  any  county  for  all-  purposes,"  was 
not  limited  to  debts  by  loan,  but  applied  generally  to  all.  In  the  sec- 
ond case  the  question  was  whether  the  limitation  upon  county  indebted- 
ness imposed  by  this  section  included  debts  incurred  by  operation  of 
law  as  well  as  those  arising  from  express  contracts,  and  it  was  held  that 
it  did. 

Returning  now  to  the  first  question,  it  was  and  is  earnestly  insisted  by 
the  learned  counsel  for  plaintiflf  that  the  scope  and  intent  of  the  entire 
section  is  indicated  by  its  opening  lines,  which  expressly  name  debts  by 
loan;  that,  as  a  general  rule,  each  separate  section  is  to  be  construed  as 
carrying  one  idea  through  all  its  sentences,  and  that,  even  without  special 
words  of  reference  in  the  later  sentences,  they  are  to  be  construed  as 
based  upon  the  first  idea  or  controlling  fact;  thstt  not  only  is  such  the 
ordinary  rule  of  construction,  but  also  to  establish  a  different  one  for  this 
section  would  result  in  glaring  absurdities,  hindering  the  administration 
of  county  affairs  in  such  a  manner  and  to  such  an  extent  as  shows  that 
such  was  not  the  intent  of  the  framers  of  the  constitution  or  the  people 
who  adopted  it. 

Again,  it  is  insisted  that  although,  prior  to  the  framing  of  this  consti- 
tution, seven  states  had  incorporated  into  their  constitutions  limitations 
upon  county  indebtedness,  a  comparison  of  the  condition  of  those  states 
with  this,  in  territory,  population,  and  county  organization,  shows  the 
absurdity  of  the  meager  powers  given  to  counties  in  this  state  under 
such  a  construction  of  this  section.  And,  again,  great  reliance  is  placed 
upon  contemporary  construction,  inasmuch  as  for  10  years  many  coun- 
ties have  transacted  business  and  issued  warrants  as  though  no  such  lim- 
itation as  is  now  claimed  existed;  inasmuch  as  several  suits  were  brought 
in  different  courts,  both  state  and  federal,  upon  county  indebtedness,  in 
which  the  defense  of  this  limitation  existed,  but  was  not  presented;  in- 
asmuch, also,  as  several  acts  of  the  legislature  applied  to  facts  as  they 
existed,  and  as  it  must  be  presumed  were  known  to  exist,  conflict  with 
the  limitation  imposed  by  this  construction. 

It  will  be  observed  that  the  language  of  the  third  sentence  is  general. 
It  says:  "That  the  aggregate  amount  of  indebtedness  of  any  county  for 
all  purposes,  exclusive  of  debts  contracted  before  the  adoption  of  this 
constitution,  shall  not  at  any  time  exceed,"  etc.  Now,,  in  order  to  make 
it  mean  what  counsel  claim  it  means,  the. word  "such,"  or  some  word  of 
similar  meaning,  must  be  implied  prior  to  the  word  "indebtedness"  or 
"purposes;"  and  counsel  insist  that  such  word  should  be  implied,  and 
that  the  meaning  is  correctly  expressed,  when  the  language  is  "the  ag- 
gregate amount  of  such  indebtedness,"  or  "for  all  such  purposes."  That 
a  word  may  be  supplied  or  implied  when  necessary  to  carry  out  the  ob- 

^See,  alBO,  9  Pao.  Rep.  81 
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vious  intent  of  the  sentence  is,  of  course,  conceded;  but  can  the  intent 
be  presumed  to  justify  the  supply  of  the  omission?  It  is,  of  course,  al- 
ways a  question  of  construction,  and  the  thought  and  intent  of  the  framer 
is  the  thing  to  be  determined.  I  have  read  the  opinion  of  the  supreme 
court  on  this  matter,  and  studied  it  with  care.  The  solid  tread  of  the 
argument  of  the  learned  judge  who  wrote  that  opinion  is  to  my  mind  ir- 
resistible. It  compels  conviction.  Starting  with  the  conceded  and  ele- 
mentary proposition  that,  in  determining  the  meaning  of  any  instrument, 
whether  agreement,  statute,  or  constitution,  we  look  first  to  the  words 
used,  and  seek  their  natural  signification  in  the  order  of  grammatical  ar- 
rangement in  which  they  are  found,  he  shows  that  the  sentences  are  sep- 
arate and  complete,  the  propositions  in  them  independent  declarations, 
and  that  there  is  no  grammatical  necessity  of  implying  or  supplying  any 
word  to  perfect  either.  Hence  the  supplying  or  implying  of  a  word 
must  find  some  other  reason  than  the  mere  grammatical  arrangement  for 
its  justification. 

Again,  he  calls  attention  to  what,  in  my  judgment,  is  most  signifi- 
cant,— the  proceedings  of  the  convention  that  framed  this  constitution. 
If,  in  construing  any  sentence,  it  becomes  a  question  whether  any  word 
should  be  implied  which  is  not  found,  in  order  to  fully  express  the  true 
meaning,  and  we  can  know  that  when  the  sentence  was  being  prepared 
the  question  of  whether  that  very  word  should  be  inserted  was  presented, 
discussed,  and  it  was  finaDy  determined  to  reject  it,  we  should  be  driven 
almost  irresistibly  to  the  conviction  that  the  meaning  which  that  omit- 
ted word  would  disclose  was  not  the  meaning  intended  by  the  makers. 
Now,  it  appears  from  the  debates  in  the  convention  that  the  question  ot 
introducing  this  word  "such"  into  the  sentence  was  presented  and  difr 
cussed;  that  two  or  three  times  it  was  voted  to  introduce  it,  and  as  often 
voted  to  strike  it  out;  and  that  finally  it  was  left  out,  and  the  proviso  at 
the  close  of  the  section  added.  I  do  not  see  how  demonstration  could 
be  made  more  perfect  as  to  the  intent  of  the  framers  of  this  section. 
Cooley,  Const.  Lim.  66.  That  which  was  their  intent  as  shown  by  the 
grammatical  arrangement  of  the  language,  and  by  their  discussion,  must, 
in  a  matter  of  this  kind,  be  presumed  to  have  been  the  intent  of  the  peo- 
ple in  adopting  this  constitution.  The  learned  judge  also  notices  other 
matters,  such  as  the  language  of  an  address  prepared  by  the  convention, 
and  submitted  with  the  constitution  to  the  people;  but  I  do  not  care  to 
pursue  this  matter  further,  or  notice  the  various  reasons  urged  by  him 
in  support  of  the  conclusion.  It  is  enough  to  say  that  I  think  his  rea- 
soning unanswerable. 

I  pass  now  to  the  second  question:  Does  the  limitation  upon  county 
indebtedness  imposed  by  this  section  include  debts  incurred  by  opera- 
tion of  law  as  well  as  those  arising  from  express  contracts?  This  ques- 
tion may  be  really  separated  into  two:  First,  in  detetmining  when  the 
limit  is  reached,  what  is  to  be  included;  and,  second^  what  effect  had  the 
limit  wheal  reached  upon  the  powers  and  liabilities  of  the  county? 

In  regard  to  the  fird,  it  will  be  noticed  that  county  indebtedness  may 
arise  in  one  of  three  ways:    It  may  spring  from  the  voluntary  contracts 
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of  the  county  authorities.  Second,  it  may  be  cast  upon  the  county  by 
the  action  of  the  legislature  in  requiring  the  payment  by  it  of  certain  fees 
and  salaries ;  and  in  respect  to  debts  of  this  class  the  county  as  such  ex- 
ercises no  choice,  has  no  volition.  They  are  compulsory,  as  distinguished 
from  contractual,  obligations.  Further,  it  may  arise  from  some  toitious 
act  of  the  county  authorities.  Such  a  tort  creates  a  liability  against  the 
county,  which,  ripening  into  a  judgment,  becomes  a  debt.  Now,  in  de- 
termining when  the  limit  of  county  indebtedness  has  been  reached,  it  is 
obviously  immaterial  under  said  section  how  any  particular  portion  of 
the  indebtedness  arose  or  whence  it  sprang.  It  is  enough  that  it  is  a 
debt.  The  language  of  the  section  is,  "the  aggr^ate  amount  of  the  in* 
debtedness  of  any  county  for  all  purposes  shall  not  exceed/'  etc.  Every 
dollar  of  the  indebtedness  might  have  sprung  from  tortious  acts  of  county 
officials  which,  prosecuted  by  the  injured  parties  in  actions  er  delicto,  have 
ripened  into  judgments,  and  thus  become  debts,  and  still  the  limit  be 
reached.  Indeed,  the  process  of  determination  is  a  mere  matter  of  mathe- 
matical calculation, — ^the  adding  up  of  the  valid  debts  of  the  county. 

Secondly.  Supposing  the  limit  has  been  reached.  What  effect  has 
that  on  the  powers  and  liabilities  of  the  county?  That  it  puts  an  end  to 
its  contractual  powers  is  clear.  So  the  supreme  court  held.  Such  wa& 
the  obvious  purpose  of  the  framers  of  the  section.  They  were  fiuniliar 
with  the  experiences  of  other  states,  the  territorial  laws  in  force,  and  the 
ordinary  ways  of  county  business  everywhere.  They  knew  that  a  large 
discretion  was  given  to  county  commissioners  in  the  matter  of  creating 
obligations  against  the  county.  They  knew  that  it  was  usual  to  give  to 
them  power  to  build  and  keep  in  repair  county  buildings,  to  lay  out, 
open,  and  improve  county  roads,  build  bridges,  and  otherwise  subject 
the  county  to  large  expenditures.  With  this  in  view,  the  obvious  pur- 
pose of  the  statute  was  to  limit  their  powers  in  this  direction,  and  to  say 
that  beyond  a  certain  sum  no  county  official  should  be  authorized  to  con- 
tract a  debt  binding  against  the  county.  On  the  other  hand,  it  is  equally 
dear  that  this  secti<m  does  not  enable  a  county  to  defeat  its  liability  for 
a  tort,  or  prevent  such  liability  from  being  merged  into  a  judgment,  and 
thus  becoming  a  debt.  It  is  no  defense  to  an  action  for  a  wrong  that, 
if  judgment  be  recovered  therefor,  it  will  carry  the  county  indebtedness 
beyond  the  constitutional  limit.  This  is  conceded  by  the  supreme  court 
in  this  opinion.  It  says:  "Involuntary  liability  arising  ex  ddi/io  is  a 
subject  that  is  not  contemplated  by  the  provision."  In  this  the  court 
only  follows  prior  decisions  in  other  states.  In  BartU  v.  City  of  Dea  Moines^ 
38  Iowa,  414,  the  same  doctrine  was  affirmed.  So,  also,  in  the  case  of 
Bloomington  v.  Perdue^  99  111.  829,  the  court  in  that  case  in  a  single  sen- 
tence disposing  of  the  question,  as  though  a  contrary  doctrine  were  too 
absurd  to  require  discussion.  See,  also,  Chicago  v.  Sextouy  115  111.  280« 
2  N.  E.  Bep.  263,  in  which  the  court  uses  this  language: 

''There  Is  nothing  new  in  thus  holding  a  municipality  responsible  for  the 
want  of  fidelity  of  those  who  act  for  it.    Suits  of  that  kind  are  of  daijiy  occur- 
rence.   The  liability  thus  imposed  is  not  within  the  constitutional  and  statu- 
tory limitations  in  regard  to  the  creation  o|, indebtedness." 
v.34F.no.ll— 54 
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So  it  has  been  held  in  Iowa  that  where  warrants  were  issued  in  ex- 
cess of  the  constitutional  limit,  and  judgments  rendered  thereon,  the  de- 
fense of  invalidity  not  having  been  pleaded,  and  that  through  the  fraud  of 
the  supervisors  of  the  county,  and  thereafter  bonds  issued  in  payment  of 
such 'judgments,  the  bonds  were  valid  in  the  hands  of  SLhona  fide  holder. 
Railroad  Co.  v.  Osceola  Co.,  45  Iowa,  168,  52  Iowa,  26,  and  2  N.  W. 
Rep.  593. 

The  other  class  of  debts  springs  from  neither  the  voluntary  nor  the  tor- 
tious acts  of  county  officials.  The  county  has  neither  voice  nor  oppor- 
tunity in  the  matter.  They  are  imposed  by  the  legislature,  and  are  gen- 
erally such  as  affect  the  state  at  large  as  well  as  the  county. 

It  is  well  here  to  stop  a  moment,  and  consider  what  a  county  is.  In 
one  aspect,  it  is  an  independent  corporation,  having  peculiar  private  in- 
terests and  concerns.  The  management  of  those  interests  and  concerns 
is,  as  a  general  rule,  confided  to  the  county  officials;  and  the  debts  in- 
curred in  the  management  of  those  private  affairs  are  created  by  the  vol- 
untary contracts  of  those  officials.  In  another  aspect,  the  county  is  but 
a  mere  subdivision  of  the  state,  and  only  determines  locally  the  admin- 
istration of  those  affairs  which  affect  the  people  of  the  state  as  a  whole» 
Take  the  administration  of  justice  in  the  courts,  the  matter  of  elections, 
the  preservation  of  the  public  peace,  and  matters  of  a  kindred  nature. 
They  are  not  the  purely  private  concerns  of  the  county.  They  affect  vitally 
and  largely  the  interests  of  the  state  as  a  whole.  It  is  common  elsewhere, 
it  was  and  is  the  case  here,  that  the  cost  of  these  public  services  is  cast 
largely  upon  the  county.  Not  upon  the  county  as  an  independent  cor- 
poration, and  solely  interested  in  and  benefited  by  such  services,  but  as 
a  portion  of  the  state,  and  as  such  portion  thus  contributing  to  the  gen- 
eral welfare.  In  the  creation  of  debts  for  these  services  the  county  is  not 
consulted.  It  has  no  voice  in  saying  when  they  shall  be  incurred,  or  to 
what  extent.  I  know  the  line  of  demarcation  is  not  preserved  with  abso- 
lute uniformity,  but  the  general  character  of  the  difference  between  con- 
tractual and  compulsory  obligations  is  as  I  have  stated.  This  is  a  mat- 
ter of  common  knowledge,  and  must  have  been  within  the  contempla- 
tion of  the  framers  of  the  constitution.  Was  it  their  intent  to  relieve  the 
county  of  liability  for  these  compulsory  obligations  when  in  any  manner 
the  general  limit  of  indebtedness  had  been  reached?  See  what  that  would 
imply:  The  possibility  that  county  commissioners,  by  extravagance, 
might  lal^ely  impair,  if  not  practically  defeat,  the  administration  of  jus- 
tice, the  preservation  of  the  peace,  and  even  the  holding  of  elections.  For 
public  service,  without  expectation  of  pay,  is  seldom  done,  or,  if  done, 
only  poorly.  Will  a  constable  serve  process;  will  a  sheriff,  at  personal 
risk,  preserve  the  public  peace;  will  a  county  attorney  prosecute  with 
vigor  and  interest;  will  juror  or  witness  attend,  giving  up  private  inter- 
ests for  public  good, — with  the  knowledge  that  these,  their  services,  are 
gratuitous,  and  will  receive  no  compensation? 

Will  it  be  said  the  l^slator  can  guard  against  these  dangers  by  an  in- 
crease of  the  tax  levy?  Who  shall  say  how  great  will  be  the  extrava- 
gance of  the  county  officials?  or,  even  if  that  could  be  restricted  by  law, 
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who  can  foretell  liow  much  of  crime  will  happen  during  any  coming  year? 
I  am  advised  by  counsel  that  the  suppression  of  a  single  riot  in  Leadville 
cost  the  county  more  than  the  entire  proceeds  of  that  year's  levy.  These 
things  cannot  be  foreseen.  Can  it  be  that  the  framers  of  the  constitution 
intended  that  compensation  for  such  services  should  depend  upon  the 
question  whether  a  limit  of  county  indebtedness  had  been  reached?  It 
must  be  borne  in  mind  that  the  amount  of  such  expenditures  can  never 
be  foreseen.  In  one  year  they  may  aggregate  a  great  amount,  and  in  the 
next  be  comparatively  trifling. 

These  considerations  of  a  general  nature  impress  me  forcibly  with  the 
conviction  that  it  was  not  the  intent  of  the  framers  of  this  section  to  per- 
mit a  county  to  escape  from  liability  on  accotint  of  such  compulsory 
obligations  by  the  fact  that  its  general  limit  of  indebtedness  has  been 
reached.  This  conviction  is  strengthened  by  this  provision  in  the  section : 
that  the  indebtedness  "shall  not  at  any  time  exceed  twice  the  amount 
above  herein  limited,  unless  when  in  manner  provided  by  law  the  ques- 
tion of  incurring  such  debt  shall  at  a  general  election  be  submitted,"  etc. 
Now,  what  a  county  proposes  voluntarily  to  do,  what  amount  of  debt  it 
intends  voluntarily  to  create,  may  be  known  and  submitted  to  a  Vote;  but 
who  can  foresee  what  amount  of  crime  may  be  committed,  what  criminal 
cases  may  have  to  be  prosecuted,  what  expenses  must  be  incurred  in  such 
prosecution,  or  in  preserving  the  public  peace,  not  yet  apparently  threat- 
ened? These  are  matters  which,  as  they  cannot  b6  foreseen,  cannot  well 
be  provided  for  by  submission  to  popular  vote.  "Such  debt,"  is  the  lan- 
guage; obviously  a  debt  that  is  contemplated,  and  not  one  that  may  bo 
imagined.  This  question  did  not  arise  in  this  state  for  the  first  time.  In 
1885  the  supreme  court  of  Missouri  considered  and  decided  it.  In  Book  v. 
Earl,  87  Mo.  246,  that  court  held  that  a  county  could  not  contract  a  debt 
for  any  purpose  in  excess  of  its  revenue  for  the  current  year  without  the 
special  assent  of  the  voters,  and  that,  when  it  was  desired  to  create  a  debt 
in  excess  of  such  revenue  for  the  improvement  of  the  court-house,  the 
question  niust  first  be  submitted  to  the  qualified  voters.  But  at  the  same 
term,  in  Potter  v.  Douglas  Co.,  Id.  289,  the  same  court  held  that  the  con- 
stitutional limitation  as  to  indebtedness  had  no  application  to  a  debt  in- 
curred by  a  county  for  the  keeping  and  transporting  of  its  prisoners  by 
the  sheriff  or  jailor  of  another  county.  The  judge  who  wrote  the  opinion 
in  that  case  thus  states  the  reasons  therefor: 

'* After  carefully  considering  the  subject,  J  am  not  of  opinion  that  the  con- 
stitutional prohibition  should  be  ruled  to  apply  in  instances  like  thp  present. 
For  this  conclusion  these  are  my  reasons:  I  do  not  regard  section  I^,  supra^ 
as  applying  here,  because  the  effect  of  such  construction  would  be  destructive 
of  the  peace  and  good  order  in  every  county  embraced  within  tlie  provisions 
of  section  6090,  aforesaid;  for  it  would  be  an  impossibility  to  submit  to  a  vote 
of  the  people  of  the  county  concerned,  the  question  of  an  unascertained  and 
unascertainable  indebtedness  to  be  incurred  in  the  future,  as  the  exigencies  of 
the  case  might  demand.  Who  could  foretell  how  many  criminals  would  be 
arrested  in  the  course  of  the  ensuing  year?  If  this  could  not  be  done,  is  it 
not  glaringly  obvious  that  no  question  as  to  the  amount  of  the  indebtedness 
could  possibly  be  submitted  to  the  people  for  the  sanction  of  their  suffrages? 
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The  maxim,  lex  non  cogli  ad  impossililia,  maj  appositely  be  Invoked  in  the 
present  case;  a  maxim  equally  invocable  whether  the  law  be  statutory  or  or- 
ganic«  But  another  reason  occurs  why  that  section  cannot  apply  in  the  case 
at  bar.  The  inhibition  of  the  constitution ,  it  will  be  observed,  is  leveled  against 
a  county  becoming  indebted,  i.  e.,  through  the  ordinary  channel,  the  action  of 
the  county  court,  the  financial  agent  of  the  county.  But  here  the  indebtedness 
was  not  so  incurred.  It  was  created  entirely  independent  of  any  action  of 
the  county  court;  created  by  the  sheriff  of  the  county  pursuant  to  the  command 
of  section  6090,  supra.  The  law  itself  gave  license  to  the  incurring  of  such 
debt.  It  was  incurred  by  operation  of  law,  and  the  fact  that  the  county  would 
ultimately  have  the  debt  to  pay  cuts  no  figure  in  this  discussion." 

It  is  true,  by  the  constitutioa  of  Missouri  there  is  a  limit  on  the  amount 
of  taxation,  as  well  as  in  the  matter  of  indebtedness,  but  that  does  not 
militate  against  the  force  of  the  argument  presented  by  that  court.  My 
conclusion,  therefore,  is  that  it  is  no  defense  to  an  action  upon  county 
warrants  issued  in  payment  of  these  compulsory  obligations  that  the 
general  limit  of  county  indebtedness  has  been  reached.  I  believe  that  it 
is  agreed  between  counsel  that  the  warrants  sued  on  in  this  action  are  of 
this  nature,  and  the  judgment  must  be  entered,  therefore,  in  favor  of  the 
plaintiii'. 

I  r^ret  that  in  the  conclusions  that  have  been  reached  I  am  not  fully  in 
accord  with  the  supreme  court  of  the  state.  I  regret  this,  notalone  because 
I  regard  it  generally  the  duty  of  the  federal  court  to  follow  the  supreme 
court  of  the  state  in  its  interpretation  of  the  state  statutes  and  constitu- 
tion, but  also  because  of  the  high  respect  I  entertain  for  the  individual 
members  of  that  court,  who  honor  the  office  which  they  occupy,  and 
whose  duties  they  so  admirably  dischaige;  but  over  against  that  is  the 
strong  voice  of  appeal  rising  from  the  equities  of  these  various  warrant 
holders.  This  is  not  the  case  of  a  series  of  bonds  issued  to  a  railroad 
corporation  whose  existence  and  work  are,  notwithstanding  it  is  called  a 
quad  public  servant,  we  all  know,  prompted  by  personal  and  selfish  in- 
terests, hut  it  is  the  case  of  warrants  issued  to  many  individuals,  wit- 
nesses, jurors,  constables,  sheriffs,  and  the  like,  called  upon  by  the  laws 
of  the  state  to  render  some  public  service  in  the  administration  of  justice, 
the  punishment  of  crime,  the  preservation  of  the  public  peace,  the  con- 
duct of  elections, — matters  in  which  the  state  as  a  whole  is  interested  and 
which  conduce  to  the  general  welfare, — and  who  have  obeyed  the  mandates 
of  their  state  in  the  undoubting  faith  that  the  promised  compensation 
for  those  services  would  be  paid.  Honesty,  justice,  and  all  the  potential 
obligations  of  a  solemn  promise  demand' that  they  be  paid;  and  if  I  have 
lent  a  too-willing  ear  to  the  voice  of  such  appeal,  and  have  permitted 
such  equities  to  blind  my  eye  to  a  clear  vision  of  the  literal  mandate  of 
the  constitution,  it  is  consolation  to  know  that  the  amount  in  controversy 
is  so  great  that  a  review  of  these  proceedings  can  be  had  in  the  supreme 
court  of  the  United  States,  by  which  high  and  ultinutte  tribunal  any  er- 
rors and  mistakes  can  be  corrected. 
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SCHNELLE   &  QUEBL  LuMBEB  Go.  V.  BaBLOW. 
(Cfireuii  Court,  8.  D.  Nmo  York.    May  8, 1888.) 

1,  Deeds— Statdtobt  Constbuctiok— "Qbaitt.  Baboain,  and  Sell." 

Under  1  Rev.  St.  Mo.  1879,  c.  20,  g  676,  p.  110,  as  construed  by  the  supreme 
court  of  that  state,  the  words  "grant,  bargain,  and  sell,  **  used  in  a  conveyance 
in  which  an  "estate  of  inheritance  in  fee-simple  is  limited, "  amount  to  a  cov- 
enant of  seizin  of  the  estate  so  limited,  and  tne  covenant  runs  with  the  land. 

a.  CovBNAKTS—SEizm— Title  bt  Judgment  in  Ejecthent. 

In  Missouri  ejectment  is  a  mere  possessory  action  and  a  Jud^ent  therein 
confers  no  title  upon  the  party  in  whose  favor  it  is  given.  It  is  no  defense, 
therefore,  to  an  action  in  the  United  States  circuit  court  in  New  York,  by  the 
grantee  of  land*in  Missouri,  to  recover  damages  for  breach  of  covenant  of 
seizin,  that  the  covenantor  has  succeeded  to  the  rights  of  the  prevailing  party 
in  ejectment,  and  has  dulv  conveyed  them  to  the  plaintiff,  in  the  absence  of 
other  proof  of  title  in  such  prevailing  party. 

^  Same— PuBCHASE  op  Pabamount  Title. 

A  covenantee,  in  Missouri,  under  a  covenant  of  seizin  is  not  bound  to  wait 
for  actual  dispossession,  but  may  at  once,  upon  the  hostile  assertion  of  a  par- 
amount right  or  title,  pay  pfl  or  extinguish  the  right  by  purchase;  and  his  meas- 
ore  of  damages  is  the  reasonable  sum  paid  for  such  title. 

-4  Sake. 

The  life-tenant  of  land  in  Missouri  compromised  litigation  with  B.,  who 
claimed  an  interest  in  it,  by  taking  from  him  a  deed  of  nineteen-thirtieths«  and 
ffiving  him  in  turn  a  conveyance  of  the  remaining  eleven-thirtieths.  Upon 
her  death  intestate,  the  remainder-men  in  fee,  who  were  also  her  children,  set 
up  title  to  the  land  conveyed  to  B.,  and  he  filed  bill  to  remove  cloud.  The 
bill  was  dismissed,  and  the  dismissal  was  affirmed  by  two  appellate  courts, 
on  the  ground  that  the  children  were  not  estopped  from  asserting  title  to  the 
land  B.  had  got  by  reason  of  the  fact  that  they  had  succeeded  as  heirs  to  the 
land  he  had  given  their  mother  in  exchange.  S.,  who  had  bought  B.'s  land, 
4uid  been  compelled  to  purchase  the  interest  of  the  heirs,  then  sued  B.  on  his 
covenant  of  seizin  in  the  United  States  circuit  court  in  New  York.  Held, 
that  neither  the  plaintiff  nor  the  defendant  would  have  had  a  valid  defense  in 
an  action  of  ejectment,  in  Missouri,  at  the  suit  of  the  remainder-men. 

At  Law. 

Charles  C.  Burlingham  and  Joseph  A.  Slwudy^  for  plaintiff. 

Wm.  D.  Shipmaiif  for  defendant. 

Shipman,  J.  This  is  an  action  at  law,  in  which  a  jury  trial  was 
waived,  by  written  stipulation  duly  signed  by  the  parties,  and  the  case 
was  tried  by  the  court.  The  action  was  brought  to  recover  the  damages 
which  were  alleged  to  have  been  sustained  by  the  plaintiff  by  reason  of  the 
breach  of  the  covenant  of  seizin  in  the  deed  of  the  defendant  and  his  wife 
of  a  lot  of  land  in  St.  Louis,  Mo.,  to  Ijcsley  Gamett.  The  facts  which, 
upon  such  trial,  were  proved  and  are  found  by  the  court  to  be  true,  are  as 
follows:  The  land  in  question  is  property  described  in  the  complaint,  and 
is  situated  on  the  south-east  comer  of  Eighth  and  Mullanphy  streets  in 
said  St.  Louis,  having  a  front  of  36  feet  3  inches  on  Eighth  street,  and 
a  depth  of  125  feet  on  Mullanphy  street.  In  the  partition  of  the  estate 
of  John  Mullanphy,  in  April,  1842,  the  partition  proceedings  having 
been  instituted  in  the  month  of  August,  1841,  said  lot  was  set  off  and 
^parted  to  his  daughter,  Mrs.  Ann  Biddle,  who  died  in  January,  1846, 
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having  devised  an  undivided  one-fifth  interest  in  a  tract  of  land,  includ- 
ing said  lot,  to  the  use  of  her  sister,  Octavia  Delaney,  then  wife  of  Den- 
nis Delaney,  "for  and  during  her  life,  and  from  and  after  her  death  to 
the  use  of  the  heirs  of  her  body  living  at  the  time  of  her  death,  and  for 
default  of  such  issue  then  to  the  use  of  my  own  right  heirs,  forever.", 
Mrs.  Delaney,  after  the  death  of  her  said  husband,  married  Henry  Boyce, 
and  upon  the  partition  of  Mrs.  Biddle's  estate,  in  1854,  the  said  lot  was 
allotted  to  two  trustees,  appointed  under  an  antenuptial  settlement  of 
the  said  Henry  Boyce  and  wife,  "to  the  use  of  Octavia  Boyce  (wife  of. 
Henry  Boyce)  for  and  during  her  life,  and  from  and  after  her  death  to 
the  use  of  the  heirs  of  her  body  living  at  the  time  of  her  death,  and  for 
default  of  feuch  issue  then  to  the  use  of  the  right  heirs  of  Ann  Biddle  de- 
ceased, forever."  Mrs.  Boyce  died  on  November  12, 1876,  leaving  three 
children,  John  0  F.  Delaney,  Jane  Lindsay,  wife  of  Andrew  J.  Lind- 
say, and  Mary  E.  Boyce.  On  April  15,  1867,  Mrs.  Boyce  and  one  of- 
her  trustees,  her  said  husband  being  in  life,  but  uot  joining  in  said  con- 
veyance, executed  a  deed  of  said  lot  in  fee,  with  general  and  special  cov- 
enants, to  the  defendant,  said  deed  purporting  to  be  an  absolute  convey- 
ance thereof.  On  March  18, 1872,  the  defendant  and  his  wife  conveyed, 
said  lot  in  fee-simple  to  Lesley  Garnett.  The  words  of  conveyance  which 
were  used  in  said  deed  were  "grant,  bargain,  and  sell." 

The  statute  of  Missouri,  in  existence  at  the  date  and  execution  of  said 
deed,  and  ever  since  the  existing  statute  in  said  state,  is  as  follows: 

''The  words  <  grant,  bargain,  and  sell '  in  all  conveyances  in  which  any  es- 
tate of  inheritance  in  fee-simple  is  limited,  shall,  unless  restrained  by  ex- 
pressed terms  contained  in  such  conveyances,  be  construed  to  be  the  foUowing 
expressed  covenants  on  the  part  of  the  grantor,  for  himself  and  his  heirs,  to 
the  grantee,  his  heirs  and  assigns:  Firsts  that  the  grantor  was,  at  the  time  of 
the  execution  of  such  conveyance,  seized  of  an  indefeasible  estate  in  fee-sim- 
ple, in  the  real  estate  thereby  granted;  second,  that  such  real  estate  was,  at 
the  time  of  the  execution  of  such  conveyance,  free  from  all  incumbrances 
done  or  suffered  by  the  grantor  or  any  person  under  whom  he  claims;  third, 
for  further  assurances  for  such  real  estate  to  be  made  by  the  grantor  and  Lis 
heirs  and  to  the  grantee  and  his  heirs  and  assigns;  and  may  be  sued  upon  in 
the  same  manner  as  if  such  covenants  were  expressly  inserted  in  the  convey- 
ance. "    1  Kev.  St.  Ma  1879,  p,  110. 

The  settled  construction  of  this  statutory  covenant  by  the  highest  court 
of  Missouri,  as  first  declared  in  Dickson  v.  DeMrCy  23  Mo.  151,  and  sub- 
stantially aflBrmed  in  Magmrev.  Riggin,  44  Mo.  512;  Jones  y.  WkUsett^ 
79  Mo.  191,  and  AOm  v.  Kennedy,  91  Mo.  324,  2  S.  W.  Rep.  142,  is, 
as  stated  in  Magwire  v.  Riggin^  that  the  words  "grant,  bargain,  and  sell" 
are  a  covenant  that  runs  with  the  land,  of  indemnity,  continuing  to  suc- 
cessive grantees,  and  inuring  to  the  one  upon  whom  the  loss  falls.  **  A 
contrary  construction  had  been  originally  announced  by  the  same  court 
in  OoUier  v.  Gamble,  10  Mo.  467. 

Said  Garnett  and  wife  conveyed  the  said  lot  in  fee-simple  to  Charles  F. 
Querl,  as  trustee,  and  subsequently,  on  August  8,  1884,  the  title  of  said 
Garnett  and  wife  became  vested  in  the  plaintiff,  which  immediately  en- 
tered into  and  still  continues  in  possession  of  said  land.     On  March  12>' 
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1886,  and  after  the  termination  of  tlie  suit  of  Barlow  v.  Delaney,  herein- 
after mentioned,  the  said  heirs  of  the  body  of  Mrs.  Boyce  caused  to  be 
served  upon  the  tenant  of  the  plaintiff  a  notice  demanding  the  surrender 
of  said  lot,  and  notifiing  the  tenant  to  pay  no  rent  but  to  them.  The 
plaintiff  having  examined  its  title  to  the  said  premises,  became  satisfied 
that  it  had  none,  and,  being  threatened  by  the  said  heirs  with  a  suit  in' 
ejectment,  paid  to  them,  on  April  15,  1886,  the  sum  of  $2,537.50  for 
said  land,  which  was  a  reasonable  and  moderate  price  therefor,  and  there- 
upon received  a  deed  from  said  heirs,  which  conveyed  to  it  all  their 
right,  title,  and  interest  in  said  land. .  On  August  8, 1846,  Norman  Cut- 
ter commenced  in  the  proper  court  in  St.  Louis  an  action  of  trespass  and 
ejectment  against  William  Waddingham,  demanding  the  possession  of  a 
large  tract  of  land  claimed  by  the  heirs  of  John  MuHanphy  as  a  part  of 
his  estate,  of  which  tract  the  lot  in  question  was  a  part,  and  damages  for 
the  ejection  of  the  plaintiff  therefrom.  Waddingham  was  the  tenant  in 
possession.  The  living  heirs  and  representatives  of  John  MuHanphy 
were  made  party  defendants.  Mrs.  Biddle,  who  had  theretofore  died, 
was  not  a  party.  Mrs.  Boyce  was  a  party;  her  children  were  not  parties. 
The  litigation^  continued  till  February  4, 1865,  when  a  verdict  was  ren- 
dered in  favor  of  the  plaintiff  for  the  possession  of  eleven  undivided  thir- 
tieths of  the  whole  tract,  and  damages  of  $27,500  for  the  trespass  and 
ejectment  and  withholding  possession  and  a  monthly  value  of  $192.50 
for  any  subsequent  possession.  An  appeal  was  taken  to  the  supreme 
court  of  Missouri,  but  was  not  prosecuted,  and  was  dismissed  by  the  ap- 
pellants in  December,  1868.  On  June  5, 1852,  the  said  Cutter  sold  his 
interest  in  nine  twenty-fourths  of  the  land  described  in  the  declaration 
in  said  suit  to  Henry  D.  Bacon,  and  on  February  15,  1854,  conveyed 
the  remainder  of  said  tract  to  said  Bacon  and  Daniel  D.  Page;  and  said 
Page  and  Bacon,  by  deed  dated  September  23, 1867,  conveyed  the  whole 
tract  to  the  defendant  for  $125,000.  In  1866,  said  Octavia  Boyce,  and 
the  defendant  entered  into  an  agreement  by  which  they  agreed  for  the 
purposes  of  settling  said  litigation,  that  the  defendant  was  entitled  to 
twelve-thirtieths  of  all  parts  of  said  tract  of  land  to  which  the  said  Bo^'ce 
derived  title  under  John  or  Bryan  MuHanphy  or  Ann  Biddle,  or  which 
bad  been  theretofore  set  off  to  her  in  partition,  and  that  she  was  entitled 
to  eigh  teen-thirtieths  thereof,  and  that  partition  should  be  made  of  said 
interest.  The  result  was  a  partition  and  conveyances  between  Mrs.  Boyce 
and  the  defendant  of  the  portion  of  this  tract  of  land  which  had  been  al- 
lotted to  her.  Certain  of  the  lots  which  he  conveyed  to  her  have  de- 
scended to  her  said  children  which  they  still  hold.  He  also  indemniiied 
Mrs.  Boyce  against  any  liability  under  said  Cutter  judgment.  In  part 
fulfillment  of  this  agreement,  she  made  the  conveyance  of  the  lot  in  ques- 
tion which  has  been  heretofore  mentioned.  The  twelve-thirtieths  was 
inserted  by  mistake  instead  of  eleven-thirtieths. 

In  the  latter  part  of  1881,  it  came  to  the  knowledge  of  the  defendant 
that  the  children  of  Mrs.  Boyce  were  daiming  title  to  the  two  lots  con- 

^See,  as  Mo.  206, 88  Mo.  Ml 
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veyed  to  him  by  their  mother,  of  which  she  had  only  a  Kfe-estate  under 
the  will  of  Mrs.  Bid  die.  He  thereupon  instituted  a  suit  in  equity  before 
the  circuit  court  for  the  city  of  St.  Louis  against  said  children,  in  which 
he  averred  that  he  had  recently  learned  and  believed  it  to  be  true,  and 
so  stated,  that  the  said  Boyce  had  only  a  Kfe-estate  in  said  two  pieces  of 
land,  and  that  upon  her  death,  the  same  went  in  fee-simple  absolute  to ' 
her  children,  and  that  they  still  owned  and  possessed  all  the  property 
which  he  had  conveyed  to  their  mother  in  exchange  for  said  land,  and 
had  inherited  from  her  other  realty  to  the  value  of  $300,000,  and  that 
their  claim  was  a  cloud  upon  the  title  of  said  two  pieces,  and  praying 
that  they  be  enjoined  from  claiming  any  interest  therein,  and  that  the 
title  to  the  same  be  diverted  from  them  and  vested  in  him,  and  for  other 
proper  relief.  Said  circuit  court  sustained  a  demurrer  to  sr^id  bill,  and 
entered  judgment  for  the  defendants.  The  St.  Louis  court  of  appeaJs  af- 
firmed tbejudgment  upon  the  following  grounds:  "(1)  A  married  woman 
cannot  convey  real  estate  without  the  joinder  of  her  husband;  (2)  a  married 
woman  who  owns  a  life-estate  in  land,  cannot  (under  the  statute  of  Mis- 
souri) execute  a  valid  general  warranty  deed  of  the  fee;  (3)  a  bill  to  en- 
force a  deed  of  the  fee  of  the  land  conveyed  by  the  owner  of  the  life^s- 
tate  is  without  equity  as  against  the  remainder-men  who  are  also  the  heirs 
of  the  owner  of  the  life-estate.*'  Barlow  v.  Ddaney^  13  Mo.  App.  591*  * 
Upon  appeal  to  the  supreme  court  of  Missouri,  the  judgment  of  the  court 
of  appeals  wasafiirmed,  upon  the  ground  that,  conceding  that  Mrs.  Boyce 
had  a  right  to  convey,  and  that  her  covenants  were  obligatory  upon  her, 
they  do  not  estop  her  children  from  asserting  their  title  to  the  lots  in  con* 
troversy.     The  court  said: 

^'It  is  urged,  that  It  would  be  inequitable  to  permit  defendants  to  hold  the 
lots  of  land  conveyed  by  plaintiff,  and  also  recover  the  lots  in  controversy,  bat 
if  they  should  recover  those  lots,  and  the  covenants  in  Mrs.  Boyce*s  deed  are 
binding  upon  her  children,  then,  to  the  extent  of  the  estate  they  inherited  from 
her,  plaintiff  will  have  his  action  on  the  covenants.  If  they  were  of  no  bind- 
ing force,  either  upon  her  or  her  heirs,  plaintiff  certainly  has  no  legal  demand 
against  them,  which  can  be  enforced  against  those  lots.  He  may  have  aa 
equitable  right  to  have'  the  lots  conveyed  by  him  charged  with  a  lien  for  tbe^ 
unpaid  purchase  price,  which  would  be  the  value  of  the  lots  conveyed  by  Mrs. 
Boyce,  at  the  time  of  that  conveyance;  but,  in  no  event,  has  he  the  right  to 
have  their  title  in  the  lots  in  question  vested  in  him."    86  Mo.  587,  588. 

The  conclusions  of  law,  upon  the  foregoing  facts  are  as  follows: 

1.  The  covenant  of  seizin  of  an  indefeasible  estate  in  fee-simple,. 

which  was  contained  in  the  defendant's  deed  to  Gamett,  runs  with  the 

land. 

*' Since  the  ordinary  administration  of  the  law  ia  carried  on  by  l^e  state 
courts,  it  necessarily  happens  that  by  the  course  of  their  decisions  certain  rules 
are  established  which  become  rules  of  property  and  action  in  the  state,  and 
have  all  the  effect  of  law,  and  which  it  would  be  wrong  to  disturb.  This  is 
especially  true  with  regard  to  the  law  of  real  estate,  and  the  construction  ot 
state  constitutions  and  statutes.  Such  established  rules  are  always  regarded 
by  the  federal  courts  no  less  than  by  the  state  courts  themselves,  as  authori- 
tative declarations  of  what  the  law  is."    Burgess  v.  Beligman,  107  U.  S.  20,. 
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2  Sup.  Ct.  Bep.  10;  Chicago  City  y.  RobhinSp  2  Black»  418;  Tonmaend  v. 
Todd,  91  U.  S.  452. 

2.  According  to  the  evidence,  the  defendant  was  never  seized  of  an 
indefeasible  estate  in  fee-simple  in  the  lot  which  he  conveyed  to  Garnett. 
He  does  not  claim  that  he  had  such  a  title,  except  as  to  eleven-thirtieths 
thereof.  As  to  nineteen-thirtieths  which  he  supposed  he  obtained  by 
the  deed  of  Mrs.  Boyce,  it  is  conceded,  especially  by  the  suit  of  Barlcnv 
y.  Ddaney^  that  the  legal  fee  of  that  portion  was  never  conveyed  to  the 
defendant.  It  is  manifest  that  Mrs.  Boyce,  who  derived  all  her  title 
from  the  will  of  Mrs.  Biddle,  had  only  a  life-estate.  As  to  the  eleven- 
thirtieths,  the  defendant  relies  upon  the  judgment  in  the  Cutter  ejectment 
suit.  The  conveyances  to  Cutter,  if  any  ever  existed ,  are  not  in  evidence. 
His  suit  was  based  upon  his  right  of  possession.  The  record  does  not 
show  that  any  other  right  was  in  Issue.  No  testimony  was  offered,  out- 
side of  the  record,  to  show  that  any  other  question  was  actually  in  issue; 
and  the  Missouri  authorities  are  abundant  to  the  effect  that,  under  the 
statutes  of  that  state,  ejectment  is  a  possessory  action,  and  that  a  judg- 
ment therein  confers  no  title  upon  the  party  in  whose  favor  it  is  given, 
and  is  not  a  bar  to  a  subsequent  suit  in  regard  to  the  same  land  between 
the  same  parties,  while  it  may  be  evidence  in  such  a  suit.  Kimmel  v. 
Bennaj  70  Mo.  65;  Ekey  v.  Inge^  87  Mo.  493;  Ewmg  v.  VaimeunlZj  8  Mo. 
App.  602;  Hogan  v.  Smithy  11  Mo.  App.  314.  The  statute  in  the  revis- 
ion of  1855,  that  a  judgment  in  ejectment,  except  of  nonsuit,  should  be 
a  bar  to  any  other  action  between  the  same  parties,  and  upon  which  the 
supreme  court  in  MSea  v.  Ocddwdl^  2  Wall.  35,  favorably  commented, 
was  repealed  in  1857.  Furthermore,  the  Boyce  heirs  were  not  parties 
or  privies  to  the  Cutter  ejectment.     It  is  true  that  their  mother,  who 

•  had  a  life-estate  in  the  land,  was  a  party,  but  they  derived  their  title  to 
the  lot  in  question  from  Mrs.  Biddle,  and  it  seems  that  a  judgment  to 
which  the  tenant  for  life  is  a  party  is  not  evidence  for  or  against  a  rever- 
sioner, who  was  not  a  party,  "because  the  reversioner  does  not  claim 
through  the  tenant  for  life,  but  enjoys  an  independent  title."  2  Tayl. 
Ev.  1356;  1  Greenl.  Ev.  §  536;  Bull.  N.  P.  232. 

3.  Upon  the  testimony  in  this  case,  neither  the  plaintiff  nor  the  de- 
fendant would  have  had  a  valid  defense  in  an  action  of  ejectment,  in 
Missouri,  at  the  suit  of  the  Boyce  heirs.  The  defendant  truly  says  that, 
^'when  the  grantee  surrenders  to  the  paramount  title,  he  must  show  that 
it  was  a  valid  and  subsisting  one,  capable  of  being  enforced,  and  was 
actually  asserted,  or  he  can  recover  only  nominal  damages."  Morgan  v. 
BaUroad  Go.y  63  Mo.  129.  And  upon  this  point,  the  defendant  insists 
— Fbrsty  that  there  is  no  proof  that  the  Boyce  heirs  had  a  paramount  title 
from  a  party  in  peaceable  possession;  and,  second^  that,  it  being  shown 
that  he  had  paid  the  mother  of  the  Boyce  children  for  the  fee  in  this  lot 
by  a  deed  of  land  which  they  inherited  and  still  hold,  an  equity  arose 
against  the  assertion  of  their  title  to  this  lot  of  which  they  were  out  of 
possession,  or  an  equity  existed  against  their  taking  possession,  which 
a  Missouri  court  would  have  enforced  if  they  had  brought  an  action  of 
ejectment,  the  statutes  of  that  state  permitting  both  legal  and  equitable 
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defenses  in  ejectment.  As  to  the  first  point,  as  has  already  been  said»: 
the  legal  title  of  the  Boyce  children  to  nineteeu-thirtieths  is  undisputed, 
and  the  admissions  in  the  complaint  of  Barlow  against  Delaney  suffi- 
ciently establish,  as  against  Mr.  Barlow,  their  legal  title  to  the  eleven-thir- 
tieths. The  second  is  the  defendant's  strong  point,  and  he  earnestly  in- 
sists, it  being  admitted  that  the  Boyce  heirs  have  inherited  from  their 
mother,  and  now  own  the  land  which  was  conveyed  to  her  in  considera- 
tion of  her  conveyance  of  the  fee  of  the  lot  in  question,  that  a  Missouri 
court  would  in  an  action  of  ejectment  by  them,,  prevent  their  obtaining 
possession  until  the  equities  against  the  enforcement  of  their  l^al  title 
were  satisfied  or  removed.  This  was,  in  substance,  the  question  which 
was  before  the  Missouri  courts  in  Barlow  v.  Ddaney.  The  demurrer  ad- 
mitted the  facts  which  were  alleged  in  regard  to  the  inequitable  conduct 
of  the  Boyce  heirs,  and  the  bill,  after  its  statement  of  the  grounds  of  the 
estoppel,  prayed,  inter  alia,  for  an  injunction  against  them  from  claim- 
ing any  interest,  title,  or  estate  to  said  lots,  and  for  any  further  proper 
relief.  Two  appellate  courts  dismissed  the  bill;  the  last  court  upon  the 
express  ground  that  the  children  were  not  estopped  from  asserting  their 
title  to  the  land  in  controversy,  but  that  the  plaintiff  would  have  his  ac- 
tion upon  the  covenants  if  the  children  were  bound  thereby  and  recovered 
the  lots,  and  if  the  covenants  were  not  of  binding  force,  that  the  plaintiff 
had  no  legal  demand  against  the  children  which  could  be  enforced  upon 
these  lots,  but  suggested  that  he  might  "have  an  equitable  right  to  have 
the  lots  conveyed  by  him,  charged  with  a  lien  for  the  unpaid  purchase 
price."  Any  speculation  upon  what  the  Missouri  court  could  do  seems 
to  be  useless  in  view  of  what  the  highest  court  in  the  state  has  done  by 
its  refusal  to  prevent  the  Boyce  heirs  from  making  claim  to  the  land  in 
controversy.  It  has  virtually  decided  that  Mr.  Barlow  has  no  equities 
therein  which  it  will  recognize. 

4.  The  plaintiff  was  justified  in  his  purchase  of  the  paramount  title 
without  waiting  for  actual  dispossession,  and  the  measure  of  his  damage 
is  the  reasonable  sum  which  he  paid  for  a  good  title. 

"The  covenantee  is  not  boond  to  wait  for  actual  dispossession,  butmaj* 
after  such  assertion,"  (the  hostile  assertion  of  a  paramount  right  or  title  by 
suit  or  otherwise)  '*pay  off  or  extinguish  the  right  by  purchase;  and  his  meas- 
ure of  damages  will  be  the  reasonable  value  of  the  right  so  discharged  or  ex- 
tinguished by  him."  Ward  v.  Ashbrook,  78  Mo.  517;  Hall  v.  Bray,  51  Mo. 
288. 

The  plaintiff  is  entitled  to  judgment  in  his  favor  for  $2,537.50,  with 
interest  from  April  15,  1886,  and  costs. 
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Laflin  V.  Chicago,  W.  &  N.  By.  Co.' 
iOirwU  Court,  B.  2>.  Wiaeoimn.    December  10, 1887.) 

1.  EMimfiHT  DoHAnr— Damagbs— Eyidsncb. 

In  proceedings  to  recover  damages  for  the  construction  of  a  railroad  across 
premises  used  as  a  summer  resort,  plaintiff  baving  shown  by  Iceepers  of  sim- 
ilar resorts  that  the  proximity  of  the  road  would  in  their  opinion  impair  the 
business  of  the  hotel,  defendant  offered  to  prove  by  witnesses  who  kept  ho- 
tels near  the  tracks  and  depot  grounds  of  other  railroads  that  such  hotels 
were  not  injuriously  affectecl  thereby.  Held,  that  the  testimony  was  irrele- 
vant. 

8.  Abatbmbnt  Ain>  Revtvaii— Agbbbkbnt  to  Abbitratb. 

A  mere  executory  agreement  to  arbitrate  entered  into  by  parties  to  a  pro- 
ceeding to  recover  damages  to  land  resulting  from  the  construction  of  a  rail- 
road, does  not  abate  the  suit  or  work  a  discontinuance,  where  no  submission 
has  been  actually  made,  and  no  arbitrators  actually  chosen;  and  this  is  espe- 
cially so  where  the  party  setting  up  the  agreement  as  a  bar  has  gone  to  trial 
without  objection  upon  the  merits. 

At  Law. 

This  was  a  proceeding  for  ascertaining  the  damage  to  certain  premises 
situated  in  Waukesha,  Wis.,  owned  by  the  plaintiff,  and  alleged  to  have 
been  injured  by  the  construction  of  the  defendant's  road  across  the  same. 
Connected  with  said  premises  was  a  hotel,  kept  by  the  plaintiff  for  the 
accommodation  of  summer  guests,  known  as  the  •^Fountain  House," 
with  its  appurtenances;  which  included  a  mineral  spring,  and  pleasure 
grounds,  and  drives  for  the  use  of  guests.  On  the  trial  the  plaintiff 
called  witnesses  engaged  in  the  summer  hotel  business  at  other  points 
and  places,  to  testify  whether,  in  their  opinion,  based  upon  their  expe- 
rience in  such  business,  the  construction  and  proximity  of  the  defend- 
ant's railroad  would  have  an  injurious  effect  upon  the  business  and  pat- 
ronage of  the  Fountain  House.  In  reply  to  this  testimony  the  defend- 
ant called  witnesses  who  were  engaged  in  the  business  of  conducting  and 
managing  hotels  situated  near  the  tracks  and  depot  grounds  of  other 
railroads;  and  it  was  sought  to  show  by  such  witnesses  that  the  prox- 
imity of  their  hotels  to  railroads  had  no  injurious  effect  upon  the  busi- 
ness of  such  hotels.  It  was  admitted  by  counsel  for  the  defendant  that 
it  was  not  intended  to  call  for  the  opinions  of  such  witnesses  in  relation 
to  the  probable  effect  of  the  construction  of  the  defendant's  railroad  upon 
the  business  of  the  Fountain  House;  the  object  of  the  defendant  being 
simply  to  show  that  the  hotels  kept  by  the  witnesses  in  other  places  were 
hot  injured  by  their  proximity  to  railroads.  This  testimony  was  ob- 
jected to  by  counsel  for  the  plaintiff,  as  inadmissible,  on  the  ground  that 
the  tendency  and  effect  of  it  would  be  to  introduce  into  the  case  collateral 
issues  not  pertinent  to  the  issue  here  to  be  tried,  which  related  solely  to 
the  effect  upon  the  Fountain  House  of  the  construction  of  the  defend- 
iant's  railway.  The  defendant  introduced  in  evidence  an  agreement  en- 
tered into  by  the  parties  subsequent  to  the  commencement  of  the  suit, 

'  1  See  33  Fed.  Rep.  415. 
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to  arbitrate  their  differences;  and  it  was  contended  by  counsel  for  the 
defendant  that  this  agreement  of  arbitration  operated  to  discontinue  or 
abate  this  suit. 

Z).  H.  Sumner  and  /.  V.  Q^arle8y  for  plaintiff. 

/.  O,  Flandei'8^  Hugh  Ryan,  D.  S.  Wegg,  and  Howard  Morris^  for  de- 
fendant. 

Dyer,  J. ,  (after  stating  IhefadB  as  ahcve.)  When  the  plaintiff  was  mak- 
ing his  case  he  offered  the  testimony  of  several  witnesses  to  show  what 
effect,  in  their  judgment,  the  construction  and  proximity  of  the  railroad 
would  or  might  have  upon  the  business  and  patronage  of  the  Fountain 
House.  The  witnesses  were  shown  to  have  been  long  acquainted  and 
experienced  in  the  business  of  keeping  summer  hotels,  supported  by  a 
class  of  patrons  similar  to  those  which  the  testimony  tends  to  show  are 
received  as  guests  at  the  Fountain  House,  and  appeared  to  be  qualified 
to  speak  upon  the  subject  to  which  their  examination  related.  The  testi- 
mony referred  to,  was,  of  course,  offered  as  bearing,  in  its  ultimate  effect, 
upon  the  question  of  the  value^  of  the  property  for  summer  hotel  pur- 
poses after  the  railroad  was  built  across  the  plaintiff's  land.  The  admis- 
sion of  this  testimony  was  contested  with  much  force  by  counsel  for  the 
defendanti  but  the  court  was  unable  to  see  why,  within  the  doctrine  of 
the  cases  on  the  subject  decided  by  the  supreme  court  of  this  state,  it 
was  not  admissible.  The  only  doubt  I  had  was  whether  the  matter  in- 
quired about  was  the  proper  subject  of  expert  testimony.  There  may 
be  doubt  upon  that  point,  but  so  much  has  the  law  in  relation  to  the 
competency  of  such  testimony,  as  applied  to  various  subjects,  been  ex- 
tended, or  its  scope  broadened,  by  modem  authority,  that  it  seemed  to 
me  when  the  question  came  up  that  the  doubt  ought  to  be  resolved  in 
favor  of  the  admission  of  the  testimony.  I  have  given  a  good  deal  of 
thought  to  the  question  since,  because,  if  satisfied  that  the  testimony  was 
improperly  admitted,  I  would  not  hesitate  to  strike  it  out  before  submit- 
ting the  case  to  the  jury;  this  being  held  to  be  proper  practice,  and  to 
cure  the  error  of  original  admission  of  improper  testimony,  by  the  su- 
preme court  of  the  United  States.  But,  after  careful  reflection,  my  con- 
viction still  is,  the  testimony  was  admissible. 

Now,  the  defendant  offers  the  testimony  of  witnesses, — ^gentlemen  en- 
gaged in  the  summer  hotel  business,  and  understood  to  be  experienced  in 
that  business, — ^by  which  it  is  sought  to  show  that  they  have  kept  hotels  in 
even  nearer  proximity  to  railroads  than  is  the  Fountain  House  to  the  de- 
fendant's road,  and  that  the  business  of  such  hotels  has  not  been  injuri- 
ously affected  by  that  fact.  The  question  is,  is  this  testimony  admissi- 
ble? It  is  not  proposed  to  show  this  merely  as  establishing  the  experi- 
ence of  the  witnesses  in  the  summer  hotel  business,  and  then  to  follow 
it  with  an  expression  of  opinion  from  the.  witnesses  as  to  whether  the 
business  of  the  Fountain  House  is  likely  to  be  diminished  by  the  con- 
struction of  the  defendant's  railroad.  This  is  frankly  admitted.  But  the 
object  of  the  proposed  testimony  is  simply  to  show  that  the  business  of 
other  summer  hotels  is  not  injured  by  their  proximity  to  a  railroad. 
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Clearly,' this  would  be  introducing  into  the  daee  what  might  prove  to  bo 
a  new  and  independent  issue,  foreign  to  that  we  have  to  try,  namely,  an 
issue  in  relation  to  the  business,  situation,  and  surroundings  of  other 
hotels,  and  all  the  various  circumstances  under  which  business  is  trans* 
acted  in  them.  Th^e  are  exceptional  instances  where  this  is  allowable, 
such  as  cases  involving  matters  of  science,  art,  or  questions  of  professional 
skill.  Bt^t  the  cases  are  rare  which  allow  independent  collateral  facts 
to  be  drawn  into  the  issue.  The  question  is,  is  the  fact  sought  to  be 
proved,  namely,  the  effect  of  the  construction  of  a  railroad  upon  other 
hotels,  a  fact  relevant  to  the  issue,  which  is  one  involving  the  Fountain 
House?  I  think  it  is  not.  If  the  evidence  proposed  to  be  introduced 
is  admitted,  it  must  be  that  the  plaintiff  would  have  the  right  to  rebut 
it,  and  then  the  defendant  might  have  the  right  to  reply  to  the  testimony 
in  rebuttal,  and  thus  we  should  be  engaged  in  a  trial  of  the  question  es 
to  other  hotels,  an  independent  collateral  fact  not  germane  to  the  prin- 
cipal issue  we  are  trying.  It  is  the  duty  of  the  court  to  allow  the  de* 
fendant  to  do  in  support  of  its  contention  just  what  it  has  allowed  the 
plaintiff  to  do  in  support  of  his  theory  of  the  case,  that  is,  to  call  wit- 
nesses who  may  show  themselves  qualified  to  speak  on  the  subject  from 
experience  in  the  sununer  hotel  business;  to  give  to  the  jury  their  opin- 
ion and  judgment  as  to  whether  the  construction  of  this  railroad  will 
injuriously  affect  the  patronage  and  business  of  the  Fountain  House. 
This  the  defendant  has  the  right  to  do,  and  such  testimony  will  be  ad- 
mitted. But  to  testimony  offered  only  to  show  the  effect  of  the  construc- 
tion or  proximity  or  operation  of  a  railroad  upon  other  hotels,  the  objec- 
tion must  be  sustained. 

I  do  not  think  there  is  any  issue  of  fact  arising  upon  the  arbitration 
agreement  for  the  court  to  submit  to  the  jury.  So  far  as  the  agreement 
cuts  any  figure  in  the  case,  the  effect  which  it  shall  have  ia  purely  a  ques- 
tion of  law.  There  is  no  dispute  that  the  parties  entered  into  this  agree- 
ment; nor  can  it  be  disputed  that  by  mutual  forbearance  the  time  for  the 
selection  of  arbitrators  under  the  agreement  was  extended.  There  were, 
for  a  considerable  time,  continued  negotiations  between  the  parties,  with 
reference  to  the  contemplated  arbitration  and  the  selection  of  arbitrators^ 
and  it  must  be  held  that  by  mutual  consent  the  time  for  making  such 
selection  and  entering  upon  the  arbitration  was  extended.  There  is  no 
evidence  in  the  case  that  either  party,  by  express  notice  to  the  other,  be- 
fore this  case  was  noticed  for  trial,  revoked  the  arbitration  agreement. 
Therefore,  I  think  the  whole  question  resolves  itself  into  the  point  whether 
the  court,  as  matter  of  law,  should  hold  that  the  execution  of  the  arbi- 
tration agreement  operated  to  abate  the  present  action,  or  as  a  bar  to  its 
further  prosecution. 

It  is  contended  by  counsel  for  the  defendant  that  the  execution  of 
this  agreement,  which  has  been  aptly  characterized  as  a  purely  executory 
agreement,  worked  a  discontinuance  of  this  suit.  The  material  provis- 
ions of  the  f^rbitratipn  agreement  are  as  follows: 

*^ First.  The  first  party  hereto,  [Laflin,]  and  D.  S.  Wegg,  general  solicitor 
pi  said  second  party^  shall  joLntiy  on  the  1st  day  of  July  after  the  execution 
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of  this  agreement,  nominate  three  arbitrators.  Second*  All  three  of  said  ar- 
bitrators shall  be  competent,  disinterested  persons,  residents  of  said  county  of 
Waukesha.  Third.  Said  arbitrators  shall  meet  at  a  time  and  place  in  said 
Waukesha  county  to  be  selected  by  themselves;  ten  days'  notice  in  writing 
having  been  previously  given  to  each  of  the  parties  hereto  of  the  time  and 
place  of  said  meeting,  said  time,  however,  to  be  prior  to  July  1,  1887,  and 
may  adjourn  from  time  to  time  until  the  hearing  of  the  matter  submitted  to 
them  is  concluded.  Fourth.  It  is  hereby  mutually  agreed  that  the  only  ques- 
tion to  be  submitted  to  such  arbitrators  is  as  to  the  amount  of  money  which 
said  first  party  is  entitled  to  receive,  and  said  second  party  shall  be  bound  to 
pay  to  said  first  party,  for  and  as  compensation  for  the  taking  by  said  second 
party  of  said  strip,  belt,  or  parcel  of  land  described  in  said  award,  and  for  the 
damages  occasioned  by  the  taking  thereof,  and  that  such  compensation  and 
damages  shall  be  estimated  as  of  the  date  of  the  payment  of  said  award  into 
the  hands  of  the  clerk  of  the  circuit  court  for  Waukesha  county;  and  that 
said  first  party  shall  be  allowed  interest  upon  such  compensation  and  damages 
from  said  date.  Fifth.  Upon  such  hearing  each  of  the  parties  hereto  may 
be  represented  by  counsel,  and  shall  be  allowed  one  day  for  the  introduction 
of  evidence;  and  at  the  conclusion  of  the  evidence  one  day  shall  be  allowed 
for  arguments,  to  be  apportioned  in  such  manner  as  such  arbitrators  may 
deem  proper;  and  at  the  conclusion  of  said  arguments  the  said  arbitrators 
shall  make  their  decision  as  to  the  matter  submitted  to  them,  in  writing,  to 
be  signed  by  at  least  two  of  said  arbitrators,  and  shall  notify  each  party 
thereof,  and  the  decision  of  any  two  of  said  arbitrators  so  made  shall  be  bind- 
ing. Sixth.  The  parties  hereto  do  hereby  mutually  bind  themselves,  their 
heirs,  executors,  administrators,  successors,  and  assigns,  to  abide  by  the  de- 
cision of  the  arbitrators  made  as.  herein  provided,  and  within  ten  days  after 
notice  of  such  decision  to  make  such  payments  or  restitutions  in  the  premises 
as  shall  be  required  thereunder,  and  to  dismiss  of  record  all  appeals  from  the 
said  award." 

Now,  w*hile  it  may  be  conceded  to  be  the  law  that  an  actual  submis- 
sion of  a  controversy  to  arbitration  operates  as  a  discontinuance  of  a  pend- 
ing suit  between  the  parties  involving  the  same  controversy,  I  should  cer- 
tainly very  much  doubt,  if  the  question  were  an  original  one,  whether  a 
mere  agreement  to  arbitrate  in  the  future  would  have  that  eflfect.  Let 
us  examine  with  some  care  the  authorities  that  have  been  referred  to  in 
the  very  able  argument  of  Mr.  Flanders.  All  that  need  be  said  of  the 
case  of  Muckey  v.  Pierce^  3  Wis.  807,  is  that  it  was  there  held  that  the 
submission  of  a  case  to  arbitrators  by  the  parties  works  a  discontinujince 
of  the  suit.  It  appears  from  the  statement  of  facts  in  the  case  tliat  the 
arbitrators  were  actually  chosen;  that  the  matter  in  controversy  was  sub* 
mitted  to  them,  and  that  they  met  t(»gether  to  consider  the  matters  in  is- 
sue in  pursuance  of  the  submission.  In  the  opinion  of  the  court  it  was 
said  that  the  reason  why  the  submission  of  the  aiuse  to  arbitrators  had 
the  effect  to  discontinue  or  dismiss  the  suit  was  that  the  parties  had  chosen 
another  forum  foi  the  determination  of  the  matters  in  controversy  be- 
tween them;  and  the  court  in  which  the  suit  was  i>ending  at  the  time  of 
the  submission  would  not  i)roceed  further  with  the  case,  but  would  leave 
the  parties  to  the  tribunal  they  had  created  for  themsdvej*.  There,  as 
it  thus  appears,  the  forum  had  been  created,  the  tribunal  had  been  or- 
ganized, and  proceedinga  had  been  actually  taken  by  the  parties  in  pur- 
suance of  the  submission  before  that  tribunal.     I&  the  case  of  Bigdow  v. 
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Oo88^  5  Wis.  421,  the  parties  had  agreed  to  submit  the  matters  involved 
in  the  suit  to  the  decision  of  a  person  who  was  named  and  agreed  upon 
as  arbitrator;  and  it  was  stipulated  that  one  of  the  parties,  who  had  ob- 
tained a  judgment  against  the  other,  was  not  to  prosecute  his  judgment, 
or  in  any  manner  make  use  of  it.  It  was  held  by  the  court  that  the  ar- 
bitration agreement  as  made,  worked  a  discontinuance  of  all  proceedings 
upon  the  judgment,  for  the  reason  that  the  parties  had  chosen  a  tribunal 
other  than  the  court,  in  which  to  settle  and  adjust  their  controversies. 
There,  as  we  see,  the  arbitrator  was  chosen  and  designated;  the  tribunal 
was  created  before  which  the  parties  were  to  come  for  the  final  disposi- 
tion of  their  dispute.  Such  being  the  facts  of  that  case,  it  does  not  seem 
to  me  that  it  is  an  authority  which  goes  to  the  extent  contended;  namely, 
that  such  an  agreement  as  we  have  in  the  case  at  bar,  nothing  having  been 
done  under  the  agreement,  no  arbitrator  having  been  chosen,  works  a  dis- 
continuance of  the  suit.  The  case  of  ThorrUon  v.  Woolen  MiUs,  41  Wis. 
265,  was  one  where  the  parties  agreed  upon  a  settlement  of  the  contro- 
versy between  them.  A  settlement  was  made,  and ,  of  course,  that  worked 
a  discontinuance  of  the  pending  suit  between  them  involving  the  same 
controversy.     In  the  opinion  of  the  court,  Mr.  Justice  Lyon  says 

**Had  this  whole  controversy  been  submitted  to  arbitrators,  and  had  the  ar- 
bitrators awarded  that  the  parties  should  do  precisely  what  they  have  done, 
there  can  be  no  doubt  that  the  submission  and  award  *  *  *  would  have 
worked  a  discontinuance  of  the  action." 

Dodc  Co.  v.  Assurance  Q>.,  5  Pac.  Rep.  232,  cited  by  counsel  for  the  de- 
fendant, was  a  suit  upon  a  fire  insurance  policy,  which  contained  a  con- 
dition that  in  case  of  loss  and  a  difference  of  opinion  as  to  the  amount 
of  damage,  the  same  should  "be  submitted  to  two  disinterested  and  com- 
petent men,  whose  award  shall  be  conclusive  and  binding  on  both  par- 
ties." The  court  held  this  to  be  a  condition  precedent,  and  that  there- 
fore the  party  who  had  sustained  a  loss  could  not  maintain  a  suit  upon 
the  policy,  r^ardless  of  this  condition.  We  all  understand  the  distinc- 
tion between  a  condition  precedent  and  a  mere  collateral  agreement,  and 
the  court,  in  its  decision  in  tlie  case  cited,  simply  enforced  that  distinc- 
tion, by  holding  tliat  the  condition  precedent  must  first  be  complied  with. 
The  case  of  State  v.  Chamber  of  Conimercey  20  Wis.  63,  only  holds  thai 
actual  submission  of  a  matter  in  controversy  between  the  parties  to  tho 
arbitration  of  a  committee  of  the  chamber  of  commerce  operated  as  a 
discontinuance  of  a  suit  at  law  pending  between  the  parties  involving 
the  same  controversy.  Hills  v.  Passage,  21  Wis.  298,  was  a  case  of  a 
reference  of  a  cause  for  trial  to  the  judge  of  the  court,  and  it  was  held 
that  such  a  reference,  although  not  a  valid  statutory  reference,  had  the 
effect  of  a  consummated  submission  to  arbitration,  and  therefore  worked 
a  discontinuance  of  the  ponding  action  between  the  parties.  Bank  v. 
l¥ust  Co.,  22  Wis.  231,  was  like  the  case  just  noticed,  where  there  was 
an  actual  reference  of  a  cause  by  submission  to  the  judge  of  the  court  in 
which  it  was  pending,  and  in  which  such  a  reference  was  held  to  work 
a  discontinuance  of  the  suit.  As  will  be  readily  observed,  none  of  the 
cases  referred  to^  hold  that  a  mere  agreement,  like  that  in  the  case  at  bar. 
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to  submit  a  controversy  to  an  arbitrator  at  some  future  time, — ^the  agree- 
ment being  thus  purely  executory,  no  submission  having  been  actually 
made,  and  no  arbitrator  having  been  actually  chosen, — ^is  sufficient  ta 
abate  or  to  work  a  discontinuance  of  a  pending  suit  between  the  parties 
to  such  agreement,  involving  the  same  controversy. 

Now,  there  are  some  other  cases  to  which  the  attention  of  the  court  has 
been  called  on  the  argument,  which  are  to  the  effect  that  even  if  a  mere 
agreement  to  arbitrate  could  have  the  effect  upon  a  pending  suit  contended 
for  by  counsel  for  the  defendant,  if  the  party  who  wishes  to  insist  upon 
the  discontinuance  does  not  in  the  outset  do  that,  but  proceeds  without 
objection  in  the  trial  of  the  case  on  the  merits,  that  is  a  waiver  of  the 
tight  to  claim  that  a  discontinuance  has  resulted  from  the  arbitration 
agreement.  In  Peopk  v.  Common  Pleas,  1  Wend.  814,  it  was  held  that 
the  submission  of  all  suits  and  controversies  to  arbitration  is  a  discontin- 
uance  of  a  suit  pending  in  court.  But  a  party  may  waive  such  discon- 
tinuance by  appearing  at  the  trial  of  the  cause  and  defending  the  same. 
In  the  opinion,  Sutherland,  J.,  says: 

"The  party  who  might  have  insisted  on  the  discontinuance,  was  competent 
to  waive  it;  and  in  this  case  it  was  waived  by  the  defendant's  counsel  appear- 
ing on  the  trial,  cross-examining  the  plaintiff's  witnesses,  and  addressing  the 
jury." 

To  the  same  effect  are  the  cases  of  PavKson  v.  Halsey,  38  N.  J.  Law, 
488,  and  Smith  v.  Barsej  2  Hill.  387.  My  conclusion  is  that  the  mak- 
ing of  this  arbitration  agreement — nothing  having  been  done  by  the  par- 
ties under  it — did  not  work  a  discontinuance  of  this  suit.  But  if  the 
court  is  wrong  in  that,  I  am  inclined  to  think  that  the  discontinuance 
has  been  waived  by  the  acts  and  conduct  of  the  defendant  in  proceeding 
to  a  trial  of  the  case  and  contesting  it  upon  the  merits.  There  are  other 
authorities  to  which  reference  should  be  made,  which  hold  as  matter  of 
settled  law  that  a  mere  agreement  to  refer  a  dispute  to  arbitration  cannot 
be  set  up  as  a  defense  in  a  suit  at  law;  in  other  words,  that  the  jurisdic- 
tion of  a  court  cannot  be  ousted  by  a  mere  agreement  to  refer  to  arbitra- 
tion, and  that  such  an  agreement  cannot  be  set  up  in  bar  of  an  action, 
after  it  has  been  entered  into.  In  the  case  of  Tobey  v.  County  of  Bristol, 
3  Story,  800,  one  of  the  questions  was  whether  the  representatives  of  a 
county  had  actually  made  an  agreement  to  submit  a  certain  question  to 
arbitration.  Upon  that  question,  Mr.  Justice  Story  was  in  doubt  whether 
the  commissioners  of  the  county  had  taken  such  proceedings  as  legally 
bound  the  county.     After  considering  the  question  he  says: 

"But  suppose  it  to  be  otherwise,  and  here  there  was  a  real  contractor  agree- 
ment, not  conditional,  but  absolute,  on  the  part  of  the  commissionei-s  to  refer 
the  claims  to  arbitration,  can  such  an  agreement  be  enforced  by  a  court  of 
equity?  No  case  can  be  found,  as  I  beheve,  and,  at  all  events,  no  case  has 
been  cited  by  counsel,  or  has  fallen  within  the  scope  of  my  researches,  in  whi6h 
an  agreement  to  refer  a  claim  to  arbitration  has  ever  been  specifically  enforced 
in  equity.  So  far  as  the  authorities  go,  they  are  altogether  the  other  way. 
The  cases  are  divided  into  two  classes, — one  where  an  agreeinent  to  refer  to 
arbitration  has  been  set  up  as  a  defense  to  a  suit  at  law  as  wiell  as  in  equity; 
the  other,  where  the  party  as  plaintiff  has  sought  to  enforce  sucb  an  agreemeat 
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in  a  court  of  equity.  Both  classes  have  shared  the  same  fate.  The  courts 
have  refused  to  allow  the  former  as  i^  bar  or  defense  against  the  suit,  and  have 
declined  to  enforce  the  latter  as  ill-founded  in  point  of  jurisdiction." 

This  is  the  statement  of  the  law  on  the  subject,  as  made  by  Mr.  Jus- 
tice Stoby.  And  the  same  adjudication,  substantially,  was  made  by  the 
court  in  the  case  of  Oampbeil  v.  Insurance  Co.,  1  Mac  Arthur,  246,  where 
it  is  said  (page  257 :) 

**It  is  not  to  be  denied  that  a  mere  agreement  between  the  parties  that  any 
future  differences  growing  out  of  their  contract  shall  be  decided  by  arbitrators 
or  referees  thereafter  to  be  chosen,  will  not  be  allowed  by  the  courts  to  oust 
their  jurisdiction." 

The  court  then  proceeds  further  in  the  opinion  to  point  out  the  distinc- 
tion between  a  mere  agreement  to  arbitrate,  and  an  actual  submission  to 
arbitration.  In  Thompaon  v.  Chamockj  8  Term  R.  139,  Lord  Kbnyon 
said: 

*'It  is  not  necessary  now  to  say  how  this  point  ought  to  be  determined  if  it 
were  rea  Integra,  it  having  been  decided  again  and  again  that  an  agreement  to 
refer  all  matters  in  difference  to  arbitration  is  not  sufficient  to  oust  the  courts 
of  law  or  equity  of  their  jurisdiction." 

Again,  in  Street  v.  Righy,  6  Ves.  821,  Lord  Eldon  said: 
"It  is  enough  for  me  to  say  it  is  not  a  necessary  consequence  of  a  covenant 
to  refer  that  the  party  thereby  agreed  to  forbear  to  sue.  I  do  not  enter  into 
the  question  of  the  effect  at  law  of  a  covenant  to  forbear  to  sue.  But,  suppos- 
ing it  good  in  strict  law,  it  cannot  be  maintained  that,  having  covenanted  to 
refer,  a  party  has  covenanted  to  forbear  to  sue ;  and,  if  not,  he  has  only  left 
himself  open  to  an  action  for  damages  if  he  does  not  refer;  which  the  suit  does 
not  prevent,  if  thought  desirable." 

Further,  in  Mitchell  v.  HarriSj  2  Ves.  Jr.  129,  it  was  held  that  a  cove- 
nant to  refer  to  arbitration  only  entitles  to  damages,  but  is  no  bar  to  a 
suit  or  action.  A  mere  agreement  to  refer  to  arbitration,  where  no  ref- 
erence has  taken  place,  cannot  take  away  the  jurisdiction  of  any  court. 
Tb'se  authorities,  I  think  it  must  be  conceded,  entirely  dispose  of  the 
proposition  here  urged,  that  during  the  pendency  of  this  arbitration  agree- 
ment the  plaintiff  could  not  have  brought  a  suit  against  the  defendant  to 
determine  the  controversy  between  them,  and  that  neither  of  the  parties 
could  prosecute  the  appeal  taken  from  the  award  of  the  commissioners 
in  the  first  instance. 

For  the  reasons  stated,  the  court  is  of  the  opinion  that  this  arbitration 
agreement  camiot  be  used  by  the  defendant  as  a  defense,  either  in  bar  or 
in  abatement  of  this  suit. 
v.84F.no.ll — 66 
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CoRDELL  et  al.  V.  Hall  et  al.^ 
(dreuU  Court,  2^,  D.  IlHnais.    December  27, 1887.) 

1.  Factobs  akd  Brokers— Factor's  Lien— Agreement  to  Honor  Consignor's 
Drafts. 

Farlow,  a  dealer  in  live-stock  at  Marshall,  Mo.,  shipped  live-stock  to  the  de- 
fendants, live-stock  brokers  at  Chicago,  which  were  purchased  by  Farlow 
with  money  advanced  him  therefor  by  the  plaintiffs,  bankers  at  the  place  of 
shipment  in  Missouri.  Farlow  drew  drafts  on  the  defendants,  payable  to  the 
plaintiffs,  on  each  shipment,  and  all  drafts  so  drawn  were  honored,  excepting 
the  last  one,  involved  in  this  suit.  This,  draft  was  dishonored,  the  defend- 
ants applving  a  large  part  of  the  proceeds  of  the  last  shipment  on  an  old  claim 
against  Farlow.  claiming  a  factor's  lien.  The  plaintiffs  in  this  suit  claimed 
that  the  defendants  had  orally  agreed  with  them  to  honor  all  Farlow' s  drafts 
drawn  on  shipments,  and  that  on  the  faith  of  such  agreement  they  advanced 
the  money  to  Farlow  to  purchase  the  cattle,  which  agreement  the  defendants 
denied.  The  plaintiffs  further  claimed,  regardless  of  such  agreement,  that 
the  defendants  knew  that  the  cattle  were  purchased  with  money  advanced 
by  the  plaintiffs  to  Farlow.  Held  that,  if  such  agreement  was  made,  the  de- 
fendants were  liable. 

d.  Same— Notice  of  Adyances  on  Shipments. 

If  the  cattle  were  purchased  by  Farlow  with  money  obtained  from  the  plain- 
tiffs with  the  agreement  that  the  plaintiffs  were  to  be  paid  for  their  advances 
on  such  cattle  out  of  the  proceeds  of  the  same  when  sold  by  the  defendants 
as  Farlow's  brokers,  and  that  the  defendants  knew  of  such  agreement  be- 
tween Farlow  and  the  plaintiffs,  then  the  defendants,  as  Farlow's  brokers, 
had  no  right  to  apply  any  part  of  the  proceeds  of  said  cattle  to  the  payment 
of  the  debt  of  Farlow  to  themselves,  until  the  draft  was  fully  paid. 

8.  Bame. 

And  such  is  the  law,  whether  such  knowledge  on  the  part  of  the  defendants 
was  actual  or  constructive,  the  question  being  whether  the  defendants  knew 
that  Farlow  had  obtained  advances  from  the  plaintiffs  upon  these  cattle,  and 
had  appropriated  the  proceeds  of  the  cattle  to  the  payment  of  those  advances 
by  the  draft.  If  they  had  such  knowledge,  they  had  no  right  to  appropriate 
these  proceeds  to  the  payment  of  their  own  debt  against  Farlow.  Such  knowl- 
edge miffht  be  derived  expressly,  or  from  the  course  of  business  between  the 
parties  theretofore,  or  from  the  defendants'  knowledge  of  Farlow 's  financial 
ability,  or  other  pregnant  facts. 

At  Law. 

Flowerj  Remy  &  Bolsteiny  for  plaintiffs. 

Prank  P.  Sdn-ee^  H.  Mysgrave^  Joa.  A.  Sleq>ei'j  and  Theo,  0.  Case^  for 
defendants. 

Blodgett,  J.,  (charging  jury.)  This  suit  is  brought  upon  an  alleged 
agreement  by  the  defendant  to  pay  a  draft  of  $11,274,  drawn  July  13, 
1886,  by  one  George  Farlow,  payable  to  the  plaintiffs.  The  plaintiffs, 
at  the  time  of  the  transaction  in  question,  were  bankers  at  Marshall,  in 
the  state  of  Missouri.  The  defendants  were  live-stock  brokers  at  the 
stock-yards  in  the  city  of  Chicago.  The  plaintiffs'  position  is  substan- 
tially this,  as  plaintiffs'  proof  tends  to  show:  that  on  or  about  the  last 
of  March  or  the  first  of  April,  1886,  the  defendants,  by  William  Hall, 
one  of  the  copartners,  agreed  with  the  plaintiffs  that  if  they  (the  plain- 

>  Reported  by  Messrs.  Flower,  Remy  &  Holstein,  of  the  Chicago  bar. 
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tiffa)  would  cash  the  drafts  drawn  by  George  Parlow  on  them  against 
shipments  of  live-stock  made  by  Farlpw  to  the  defendants,  they  (the  de- 
fendants) would  pay  such  drafts.  The  first  controversy  you  meet  at  the 
threshold  of  this  case  is  as  to  whether  such  an  agreement  was  made. 
The  plaintiffs  have  called  in  support  of  their  position  one  of  the  mem- 
bers of  the  firm  as  a  witness,  Mr.  Cordell,  who  testifies  in  substance  that 
this  promise  was  made  to  him  at  his  bank  in  the  town  of  Marshall,  in  an 
interview  between  himself  and  Mr.  Hall.  William  Farlow  is  also  called 
as  a  witness  by  the  plaintiffs,  who  testified  that  he  was  present  at  this 
conversation  and  heard  it,  or  a  great  part  of  it;  at  least  that  he  heard 
the  defendant  Hall  say,  "  Go  on  and  cash  the  drafts,  and  we  will  pay 
them,  until  further  notice."  The  testimony  of  Mr.  Cordell  is  to  the  same 
effect:  that  the  defendant  Hall  said  to  him,  "We  wiU  pay  the  drafts 
drawn  for  the  cost  of  the  cattle  bought  by  Farlow  and  shipped  to  us,  un- 
til further  notice."  There  is  a  letter  written  by  the  defendants — not  to 
the  plaintiffs,  but  allowed  to  be  put  in  evidence — in  which  they  refer  to 
the  course  of  business;  and  there  is  the  testimony  of  George  Farlow  tend- 
ing to  sustain  the  same  proposition  on  the  part  of  the  plaintiffs.  The 
plaintiffs  insist  that  something  is  to  be  inferred  from  the  course  of  busi- 
ness which  immediately  followed  this  alleged  contract  between  themselves 
and  the  defendants,  as  the  defendants  went  on  and  cashed  the  drafts  as 
they  were  drawn.  Although  in  many  cases,  as  the  prooft  show,  the  pro- 
ceeds of  the  cattle  were  not  sufficient  to  pay  the  drafts,  yet  the  defend- 
ants paid  them  without  objection,  and  under  such  circumstances  as  make 
what  they  did  in  the  way  of  paying  this  draft  admissible  proof  in  be- 
half of  the  plaintiffs,  you  being  the  judges  of  the  weight  and  value  of 
this  circumstance  as  proof  of  plaintiffs'  case.  This  business  ran  on  in 
this  way  from  the  time  the  contract  is  claimed  to  have  been  made  un- 
til the  draft  in  question  was  drawn  on  the  13th  of  July,  1886.  On  the 
part  of  the  defendants  Mr.  WiDiam  Hall  is  called  as  a  witness,  and  he 
testifies  that  he  made  no  such  contract  as  Mr.  Cordell  and  Mr.  William 
Farlow  testify  to;  that  he  did  not  agree  for  his  firm  that  they  would 
pay  the  drafts  drawn  by  Farlow  for  the  cost  of  the  cattle  which  he  might 
buy  to  ship  and  consign  to  them;  so  that  you  have  a  conflict  of  testi- 
mony here,  and  it  becomes  j^our  duty  in  this  case,  so  far  as  you  are 
able  to  reconcile  this  testimony  if  you  can;  if  not,  to  say  where  the  pre- 
ponderance of  the  proof  lies.  You  are  the  judges,  under  the  law,  of  the 
credibility  of  these  witnesses,  and  not  only  of  the  credibility  of  the  wit- 
nesses, but  to  say  which  of  them  you  will  believe.  It  is  for  you  to  say, 
in  the  light  of  the  testimony  here,  whether  the  defendants  did  agree, 
as  is  charged  in  this  case,  that  they  would  pay  these  Farlow  drafts  that 
should  be  drawn,  and  you  will  say  where  the  preponderance  of  the  proof 
lies.  You  are  the  judges.  You  have  heard  the  witnesses  testify.  You 
have  seen  them  here  in  court,  and  are  to  say  whether  the  plaintiffs'  or 
defendants'  position  is  sustained  by  the  preponderance  of  proof.  If  you 
find  from  the  proof  that  Mr.  WiUiam  Hall,  one  of  the  firm,  agreed  with 
the  plaintiffs  to  pay  these  Farlow  drafts  drawn  against  the  live-stock 
shipped  by  him  to  the  defendants,  that  the  draft  in  question  was  so 
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drawn, rand  that  the  defendants  have  refused  to  pay  said  draft,  then  the 
defendants  are  liable  for  the  amount  unpaid  on  this  draft.  You  will  re- 
member that  the  proof  shows  without  dispute  that  there,  was  the  sum 
of  $5,936.55  paid,  about  three  days  after  these  cattle  were  sold,  to  the 
credit  of  the  plaintiffs  in  one  of  the  banks  in  this  city.  So  plaintiffs  ad- 
mit the  receipt  of  that  amount  on  account  of  this  draft,  which  leaves  a 
balance  due  of  $5,337.45  after  applying  this  payment,  with  interest  from 
15th  July,  1886,  the  time  the  draft  was  protested  for  non-payment,  if 
you  find  this  contract  was  made.  You  cannot  find  for  the  plaintiffs 
upon  this  aspect  of  the  plaintiffs'  case,  unless  you  find  from  the  proof 
that  the  defendants  did  agree  to  pay  these  drafts  as  they  should  be 
drawn  upon  the  defendants  by  Farlow,  and  cashed  by  the  plaintiffs. 
If  you  do  find  that  this  agreement  was  made,  then  the  defendants  are 
liable  in  this  case  for  the  unpaid  portion  of  this  draft,  which  is  $5,337.45, 
und  interest  on  the  amount  from  the  15th  of  July,  1886,  to  the  present 
time.  If  you  find  the  testimony  does  not  establish  this  agreement  to 
pay  these  drafts  by  the  defendants,  then  the  defendants  are  not  liable  to 
pay  the  amount  of  the  draft;  but  in  that  event,  if  you  do  so  find,  there 
is  still  another  aspect  of  this  case  lo  be  considered  in  the  light  of  the  evi- 
dence. If  you  are  satisfied  from  the  proof  that  the  nine  car-loads  of 
oattle  and  the  one  car-load  of  hogs  mentioned  in  this  draft, — for  you  will 
observe  the  draft  itself  upon  its  face  shows  that  it  Is  drawn  against  nine 
car-loads  of  cattle  and  one  car-load  of  hogs, — and  j'ou  are  to  construe,  in 
the  light  of  all  the  testimony,  that  it  was  drawn  against  the  nine  car-loads 
of  cattle  and  the  one  car-load  of  hogs  shipped,  out  of  which  proceeds  the 
draft  is  to  be  paid — if  you  are  satisfied  from  the  proof  that  the  nine  car- 
loads of  cattle  and  one  car-load  of  hogs  mentioned  in  this  draft  as  shipped 
by  George  Farlow  were  bought  by  Farlow  with  money  obtained  from  the 
plaintiffs  with  the  agreement  that  the  plaintiffs  were  to  be  paid  for  their 
advance  on  such  catUe  out  of  the  proceeds  of  such  cattle  when  sold  by  the 
defendants  as  Farlow's  brokers,  and  that  the  defendants  knew  that  such 
was  the  agreement  between  Farlow  and  plaintiffs  at  the  time  defendants 
received  the  consignment, — that  is,  that  the  defendants  knew  from  the 
course  of  business  between  the  plaintiffs  and  George  Farlow  and  them- 
selves, and  from  other  sources,  that  Farlow  had  obtained  the  money  to 
pay  for  said  cattle  and  hogs  from  plaintiffs,  and  had  appropriated  the 
proceeds  of  said  shipments  to  the  payment  of  said  draft, — then  the  de- 
fendants, as  Farlow's  brokers,  had  no  right  to  apply  any  part  of  the 
proceeds  of  said  cattle  to  the  payment  of  the  debt  of  Farlow  to  them- 
selves until  the  draft  was  fuUy  paid.  You  will  remember  the  proof 
shows  these  cattle  and  hogs  brought,  net  cash,  $10,102.27,  out  of  which 
the  defendants  paid  to  themselves — that  is,  they  kept  for  the  purpose  of 
canceling  their  claim  against  Farlow — the  sum  of  $4,165.72;  and  depos- 
ited the  balance,  $5,936.55,  to  the  credit  of  the  plaintiffs  with  their  cor- 
respondent here  for  the  use  of  George  Farlow.  Now,  if  you  are  satisfied 
ftpm  the  proof  that  the  defendauts  Jknew  that  Farlow  had  obtained  ad- 
vauces  frpm  the  plaintiffs  upon  these  cattle,  and  that  he  had  appropri- 
ated the  proceeds  of  these  cattle  to  the  payment  of  those  advances  by 
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this  draft,  then  the  defendants  had  no  right  to  appropriate  these  proceeds 
to  the  payment  of  their  own  debt  again&rt  Farlow;  So  that,'  in  this  as^ 
pect  of  the  case,  if  you  find  from  the  proof  that  Fariow  had  appropri- 
ated, with  the  knowledge  of  the  defendants,  to  the  payment  of  this  draft, 
the  proceeds  of  these  cattle  and  hogs,  then  the  defendants  are  liable  foe  this 
$4,165,72,  which  they  applied  to  the  payment  of  their  own  debt  against 
Fariow.  You  are  to  infer,  or,  rather,  you  are  to  say  whether,  from  the 
evidence  in  this  case  as  to  the  course  of  business  and  dealings  between 
the  defendants  and  Fariow,  and  between  the  plaintiffs  and  the  defend- 
ants, the  defendants  knew  of  the  dealings  between  Fariow  and  the  plain- 
tiffs,— whether  they  did  or  did  not  know  Fariow  had  been  advanced 
money  from  the  plaintiffs  upon  these  cattle.  In  considering  this  Ljpect 
of  the  case  you  are  to  say  whether  the  evidence  shows  that  Mr.  William 
Hall,  at  the  time  he  visited  Marshall,  Mo.,  in  the  spring,  found  Fariow 
to  be  a  man  of  means,  and  enabled  to  make  purchases  of  such  a  ship- 
ment of  cattle  as  this  was,  or  whether  he  knew  from  Farlow's  financial 
condition  that  he  must  have  obtained  advances  from  some  one  to  pur- 
chase this  shipment,  and  therefore  that  the  persons  making  the  advances 
were  interested  in  the  shipment.  When  this  draft  came  to  the  notice 
of  defendants,  you  are  to  say  from  the  proof  whether  the  draft  itself  was 
not  notice  that  plaintiffs'  money  had  purchased  these  cattle  and  hogS| 
because  the  draft  refers  to  the  cattle  and  hogs.  You  will  remember  that 
the  testimony  tends  to  show,  and  is,  and  perhaps  it  may  be  said  to  be 
undisputed,  that  the  defendants  knew  that  Fariow  was  not  a  man  of  suf- 
ficient means  to  carry  on  such  a  volume  of  business  as  he  had  been  carry- 
ing on  with  defendants  from  the  time  he  began  these  shipments, — about 
the  Ist  of  April,  1886.  To  recapitulate,  if  you  find  the  contract  which  is 
set  oat  in  this  declaration — that  the  defendants  agreed  to  pay  these  drafts 
— is  proven,  then  the  defendants  are  liable  for  the  full  amount  unpaid  in 
the  draft,  with  interest  at  6  per  cent.  If  you  find  that  this  branch  of  the 
case  is  not  made  out,  but  do  find  that  the  defendants  knew  that  the 
plaintiffs  had  advanced  their  money  on  these  cattle,  and  that  Fariow  had 
appropriated  the  proceeds  of  them  to  the  repayment  of  those  advances, 
then  you  will  find  the  defendants  liable  for  the  amount  of  money  which 
they  then  appropriated,  $4,165.72,  and  interest  on  that  from  the  timb 
they  appropriated  it,  which  would  be  the  time  they  received  it, — the  15th 
of  July.  For  your  convenience  J  have  just  noted  with  pencil  on  the 
draft  and  protest,  which  you  will  take  with  you,  the  amount  of  the  draft 
and  amount  of  payment,  $5,936.55,  and  struck  balance,  $5,337.46,  and 
have  also  noted  the  undisputed  fact  as  to  the  amount  of  the  proceeds  of 
the  cattle,  and  the  amount  which  was  paid  to  the  plaintiffs  out  oftha 
.proceeds,  leaving  the  balance  of  $4,165.72^  which',  in  the  latter  aspect 
of  the  case,  would  be  the  sum  upon  which  you  would  compute  the  in- 
terest. ...  .::, 

Verdict  for  plaintiffs  for  full  amount  claimed.    Judgment  pn  yerdict*    P^ 
fendanta  appeal  tu  supreme  court.    ','  ^  ,      , 
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Adreveno  V.  Mutual  Reserve  Fund  Life  Asb'n. 

{Ovrcuit  Court,  E.  D,  Missouri,  E.  D.    April  23. 1888.) 

Witness— Competency— PHY8ioiAH—WAiTBR--IireuBANCB  Polict. 

The  provisions  of  Rev.  8t  Mo.  g  4017,  prohibiting  a  physician  from  testify- 
ing as  to  any  information  he  may  have  acquired  from  any  patient  while  visit- 
ing him  professionally,  may  be  waived  by  the  patient,  and,  when  waived  by 
a  clause  in  an  application  for  life  insurance,  such  waiver  is  binding  on  the 
ben\9ficiary. 

At  Law.     Action  on  life  insurance  policy. 

This  was  an  action  by  Giovani  B.  Adreveno,  plaintiff,  on  a  certificate 
of  insurance  issued  to  the  son  of  plaintiflF  by  the  Mutual  Reserve  Fund 
Life  Association,  defendant,  for  the  sum  of  $5,000.  Plaintiff  was  the 
beneficiary  named  in  the  certificate.  The  defendant  relied  upon  alleged 
false  representations  in  the  application  for  the  certificate  as  to  the  previ- 
ous health  and  habits  of  the  deceased.  To  prove  that  these  representa- 
tions were  false,  the  defendant  offered  to  introduce  the  testimony  of  sev- 
eral physicians,  who  had  attended  deceased  prior  to  the  date  of  the  ap- 
plication. The  plaintiff  objected,  on  the  ground  that  the  witnesses  were 
precluded  from  testifying  under  section  4017  of  the  Revised  Statutes  of 
,  Missouri.     The  questions  and  objections  thereto  were  as  follows: 

''QueatUm.  I  will  now  ask  you  with  what  disease  he  was  afflicted  while  be 
was  there  in  the  hospital?  Counsel  for  the  plaintiff  objected,  if  the  informa- 
tion of  the  witness  was  obtained  from  the  patient  while  attending  him.  Q. 
From  whom  did  you  get  your  information  as  to  what  he  was  afflicted  with, 
— ^from  him  by  an  examination  of  his  person,  or  from  talking  with  him?  A, 
Yes,  sir.  Q.  Was  it  necessary  for  you  to  get  that  information  in  order  to 
treat  him  properly?  A.  Certainly  it  was.  Plaintiff's  counsel  renewed  his 
objection." 

CdllvM  &  Jamison^  for  plaintiff. 

W.  Q.  &  J.  0.  Jones,  for  defendant. 

Thayer,  J.,  (after  stating  the  facts.)  I  see  that  the  application  for  the 
policy  contains  the  following  clause: 

''And  the  applicant  hereby  expressly  waives  any  and  all  provisions  of  law 
now  existing,  or  that  may  hereafter  exist,  preventing  any  physician  from  dis- 
closing any  information  acquired  in  attending  the  applicant  in  a  professional 
capacity  or  otherwise,  or  rendering  him  incompetent  to  testify  as  a  witness 
in  any  way  whatever." 

Section  4017,  Rev.  St.  Mo.,  declares  that  "the  following  persons 
shall  be  incompetent  to  testify:  A  physician  or  suigeon,  concerning 
any  information  which  he  may  have  acquired  from  any  patient  while 
attending  him  in  a  professional  character,  which  information  was  nec- 
essary to  enable  him  to  prescribe  for  such  patient  as  a  physician,  or 
do  any  act  for  him  as  a  surgeon."  It  has  been  held  in  this  state  in 
three  caaes,  viz.,  the  case  of  GroU  v.  3Wcr,  85  Mo.  253;.  Oarrington  v. 
OUy  of  St.  Lends,  89  Mo.  208,  1  S.  W.  Rep.  240;  and  Sqaires  v.  Oityqf 
(Mlicothey  89  Mo.  226, 1  S.  W.  Rep.  23,— that  section  4017,  which  I  have 
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just  read,  renders  a  physician  incompetent  to  testify  as  to  the  physical > 
condition  of  a  patient  in  those  cases  only  where  the  patient  or  his  l^a]i 
representatives  insist  that  he  shall  not  testify.  In  other  words,  the  stat-. 
ute  is  construed  in  this  state  as  conferring  a  privilege  merely,  that  may. 
be  waived;  it  is  not  declaratory  of  any  public  policy.  The  public  is  not' 
concerned  in  excluding  the  testimony  of  a  physician  as  to  the  condi- 
tion of  a  patient,  if  the  patient  himself  does  not  object  to  such  disclos- 
ures. In  this  respect  the  courts  of  this  state  follow  the  rulings  in  New 
York  and  Michigan,  under  a  similar  statute,  as  appears  by  the  cases  of 
Oahen  v.  Insurance  Cb.,  41  N.  Y.  Super.  Ct.  296;  Railroad  Oo.  v.  Martin^ 
41  Mich.  667,  3  N.  W.  Rep.  173.  As  the  patient  is  at  liberty  to  waive 
the  privilege  which  the  law  affords  him,  it  appears  to  me  it  is  immaterial 
whether  the  patient  waives  .he  privilege  by  calling  the  ph'ysician  to  tes- 
tily in  his  behalf,  or  whether  he  waives  it,  as  in  this  case,  by  a  clause 
contained  in  the  contract  on  which  the  suit  is  brought;  and  if  the  pa- 
tient himself  waives  the  privilege  by  a  clause  contained  in  the  contract, 
that  waiv.er,  in  my  judgment,  is  binding  on  any  one  who  claims  under 
the  contract,  whether  it  be  the  patient  himself  or  his  representative.  The 
result  is  that,  inasmuch  as  the  assured  by  this  application  waived  thoi 
privilega  which  the  statute  afifords  him,  the  father,  for  whose  benefit  the 
policy  was  issued,  and  who  is  now  suing  on  the  contract,  is  bound  by 
that  waiver.     I  therefore  hold  that  the  testimony  is  admissible. 


Kbbneb  r.  Union  Pac.  Ry.  Co. 
(Oirmit  Court,  D.  Cohrado.    May  7, 1888  ) 

New  TBiAii— As  of  Right— Time  of  Motion. 

\  After  Judgment  for  defendant  in  an  aotion  for  the  possession  of  land,  plain- 

tiff  paid  the  costs,  and  filed  a  motion  for  a  new  trial  before  the  first  day  of  th^ 
Bucceedin^  term.  HM,  under  Code  Civil  Proc.  Colo.  §254,  providing  tJiat  thf 
party  against  whom  such  judgment  is  rendered  may,  at  any  time  ''before  th« 
next  succeeding  term, "  upon  paying  all  costs,  have  tne  judgment  vacated  upon 
application  to  the  court,  that  the  motion  was  in  time,  and  that  delay  of  thf 
court  in  acting  upon  the  motion  did  not  defeat  the  right  granted  by  the  Code. 

At  Law.  On  motion  for  new  trial.  For  the  original  report  see  31 
Fed.  Rep.  126. 

TTdb,  McNeci  &  Tayhr^  for  plaintiff. 
TdUr  &  Orahood^  for  defendant. 

Brewer,  J.  After  judgment  for  defendant:  in  an  action  for  the  pos* 
session  of  real  property,  plaintiff  paid  the  costs  and  filed  a  motion  for  a 
new  trial  before  the  first  day  of  the  succeeding  term,  and  now  asks  aa 
order  of  the  court  vacating  that  judgment,  and  granting  him  a  new  trial. 
It  is  objected  that  the  application  is  not  made  in  time.  The  statute 
(Code  Civil  Proc.  §  254)  provides  that,  when  judgment  shall  be  rendered,^ 
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etc.,  '4t  shall  be  lawful  for  the  party  against  whom  such  judgment  is  ren- 
dered at  any  time  before  the  next  succeeding  term,  to  pay  all  costs  re- 
covered thereby,  and  upon  application  the  court  shall  vacate  such  judg- 
ment." It  seems  to  me  the  party  has  brought  himself  within  the  very 
letter  of  the  statute.  It  says,  "before  the  first  day  of  the  next  succeed- 
ing term.''  The  party  did  pay  the  costs,  and  did  file  his  motion,  and 
that  is  making  his  application.  Delay  in  the  action  of  the  court  does 
not  defeat  his  right,  llie  hardship  of  this  case,  if  there  be  hardship, 
ought  not  to  interfere  with  the  general  rule.  The  case  must  be  controlled 
by  that  rule.    Judgment  vacated,  and  a  new  tiial  ordered. 


United  States  v.  Harmon  et  <d. 

(JXstrict  Court,  D.  Kansas.    May  1,  1888.) 

Post-Opfice— Mazltng  Obscene  Matter— Indictment. 

An  indictment  under  Rev.  St.  U.  8.  §  8898,  charged  defendants  with  mailing 
"a certain  obscene,  lewd,  and  lascivious  paper  and  publication  of  an  indecent 
-  character  called  *  Lucifer/  which  paper  and  publication  is  so  obscene,  lewd, 
and  Iftsciyious  as  to  dispense  with  the  incorporation  of  the  words  and  figures 
in  this  indictment,  **  etc.  Held,  on  demurrer,  that  the  identification  of  the  ob- 
scene matter  was  insufficient,  neither  the  date  of  the  paper,  nor  the  title  of 
the  article,  nor  its  general  tenor  or  purport  being  given;  and  that  the  indict- 
ment was  therefore  bad. 

Indictment  under  Rev.  St.  U.  S.  §  3893,  prohibiting  the  mailing  of 
obscene  matter,  etc*     On  demurrer. 

David  Overmyer  and  0.  C.  Olemem^  for  the  demurrer. 
W.  Q.  Perry ^  Dist.  Atty.,  contra. 

Foster,  J.  This  indictment  is  drawn  under  section  3893,  Rev.  St. 
It  charges  that  the  defendants  did  unlawfully  and  knowingly  deposit  in 
the  United  States  post-ofl5ce  at  Valley  Falls,  in  this  district,  addressed 
to,  and  for  the  purpose  of  mailing  and  delivering  to  various  parties  therein 
named,  through  the  United  States  mails,  a  certain  obscene,  lewd,  and 
lascivious  paper  and  publication  of  an  indecent  character,  called  "Luci- 
fer," which  paper  and  publication  so  deposited  for  mailing  is  so  obscene, 
lewd,  and  lascivious  as  to  dispense  with  the  incorporation  of  the  words 
and  figures  in  this  indictment,  said  parties  well  knowing  that  said  paper 
and  publication  was  non-mailable  matter,  contrary  to  the  form  of  the 
statute,  etc.  It  will  be  observed  that  the  paper  iQleged  to  be  obscene, 
and  to  have  been  mailed  by  the  defendants,  is  not  described  or  identified 
in  any  manner  except  by  its  title,  "Lucifer."  It  appears  to  have  been  a 
newspaper  published  at  stated  periods  at  Valley  F^ls.  The  date  of  the 
particular  issue  is  not  set  out,  nor  is  the  article  or  articles  complained  of 
identified  by  title  or  contents.  There  have  been  a  great  number  of  the 
paper  issued  entitled  "Lucifer,"  and  probably  mailed  to  these  same  par- 
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ties,  and  each  and  everyone  different  from  the  others.  How  are  the  ac- 
cused to  know  what  particular  paper,  or  what  particular  article  of  the 
paper,  is  referred  to  in  the  indictment?  The  accused  are  entitled  to  be 
informed  of  the  specific  charge  made  against  them,  and  it  must  be  suffi- 
ciently explicit  and  definite  to  enable  them  to  prepare  their  defense,  and 
present  their  evidence;  and  further,  to  enable  them  in  any  future  prose- 
cution for  the  same  offense  to  make  the  plea  otavJbrefois  acquit  or  autre 
fois  convict.  This  indictment  is  clearly  defective  in  this  respect;  nor  can 
it  be  helped  out  by  means  of  a  bill  of  particulars.  The  offense  charged 
is  an  infamous  crime,  under  the  decision  of  the  supreme  court,  (Mdchin 
V.  U.  S.  117  U.  S.  848,  6  Sup.  Ct.  Rep.  777;  ExparU  WUdon,  114  U.  S. 
417,  6  Sup.  Ct.  Rep.  985;)  and  the  accused  cannot  be  put  upon  trial 
except  upon  the  presentment  of  a  grand  jury,  (Article  5,  Amend.  Const, 
U.  S.;)  and  all  the  essentials  of  the  accusation  must  be  presented  by  the 
grand  jury  in  their  indictment;  and  neither  the  court  nor  parties  by  con- 
sent can  add  to  or  take  from  the  indictment,  (^Ez  parte  Bain^  1 21  U.  S. 
1,  7  Sup.  Ct.  Rep.  781.)  It  is  not  sufficient  for  the  grand  jury  to  al- 
lege that  the  contents  of  the  paper  are  too  obscene  to  be  spread  upon  the 
records,  and  omit  every  means  of  identification.  Surely  the  objection- 
able matter  can  be  described  or  identified  in  some  way,  without  giving 
offense  to  the  court,  or  defiling  its  records  with  scandalous  and  indecentj 
matter.  The  date  of  the  paper,  the  title  of  the  article,  or  its  general 
tenor  and  purport,  couched  in  decent  language,  would  serve  to  make  the' 
charge  definite  and  certain.  The  demurrer  to  the  indictment  must  be 
sustained. 


Babcoge  v.  IInited  States. 
(OireuU  Oowrt,  D.  Colorado.    May  6, 188a) 

1.  FBBJUBT— COKSTBUOTIOK  OF  STATUTES— PrOVIHG  ON  PUBLlC  LAin>8. 

The  provisions  of  Rev,  St.  U.  S.  g§  6892,  5898,  defining  perjury  and  snbor- 
nation  of  perjuiy,  were  reaffirmed  in  the  Revision  of  1874.  and,  being  general 
in  terms,  were  not  repealed  pro  tanto  by  the  special  act  of  1857,  (11  U.  S.  SU 
at  Large,  250,)  providing  for  oaths,  affirmations,  or  affidavits  made  or  taken 
before  any  register  or  receiver  of  any  local  land-office,  or  used  or  filed  in 
any  such  office,  in  respect  to  any  right,  claim,  or  title  to  public  lands. 

2.  Sams— Indiotmbnt. 

An  indictment  for  subornation  of  perjury  charged  that  defendant  did  so- 
licit, suborn,  and  procure  an  unknown  person  assuming  and  pretending  to  be 
Mary  L.  Pratt,  who  then  and  there  took  an  oath  administerea  by  the  register 
of  a  local  land-office,  she,  the  said  person,  not  believing  the  same  to  be  true, 
as  defendant  then  and  there  well  knew,  and  that  she  diatake  the  oath,  signed 
and  subscribed  the  affidavit,  not  believing  it  to  be  true,  all  of  which  defend- 
ant well  knew.  It  also  set  out  the  substance  of  the  affidavit,  and  alleged 
wherein  it  was  false.  Eeld,  that  the  indictment  was  clearly  sufficient 
8.  8ame--Jui>icial  Notice. 

An  indictment  for  subornation  of  perjury  in  procuring  false  affidavits  to 
be  subscribed  before  the  register  and  receiver  of  a  local  land-offiqe,  need  not 
aver  that  such  officers  were  competent  to  administer  an  oath,  as  the  court 
will  take  Judicial  notice  that  they  are,  under  the  statute,  so  authorized. 
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.4.  Same— Evidence, 

The  evidence  showed  that  defendant  procured  certain  unknown  persons  to 
go  before  the  local  land-office  at  Denver  and  swear  to  affidavits  required  for 
entering  government  land;  that  these  persons  made  the  applications  in  the 
names  of  persons  who  were  not  present,  and,  in  some  instances,  not  in  the 
state;  that  defendant  did  this  by  agreement  with  the  persons  whose  names 
were  used,  and  that  he  obtained  the  receipts  for  them,  and  received  money 
for  his  services.  While  it  was  not  shown  that  he  was  personally  present,  ex- 
cept in  one  instance,  when  these  false  affidavits  were  sworn  to,  yet  they 
were  all  made  by  his  procurement,  with  knowledge  of  their  falsity,  and  with 
knowledge  that  the  persons  making  them  knew  they  were  false.  Held,  that 
a  verdict  of  guilty  was  amply  sustained  by  the  evidence. 

5.  CRiMmAL  Law— Verdict— Indictment. 

Where  an  indictment  contains  several  counts,  and  a  general  verdict  of 
guilty  upon  all  is  returned,  if  any  count  be  good,  judgment  may  be  entered 
upon  the  verdict 

6.  Indictment— Duplicity— Aider  by  Verdict. 

The  objection  of  duplicity  in  an  indictment  comes  too  late  after  verdict 
and  judgment 

Error  to  District  Court. 

L.  R,  Rhodes^  for  plaintiff  in  error. 

H.  W.  Hob9onf  for  the  United  States. 

Brewer,  J.  Defendant  was  indicted  in  the  district  court  for  subor- 
nation of  perjury.  On  that  indictment  he  was  tried,  convicted,  and  sen- 
tenced, and  therefrom  sued  out  a  writ  of  error  to  this  court.  The  in- 
dictment contained  sixteen  counts  charging  eight  different  offenses,  each 
offense  being  presented  in  two  separate  counts,  framed  under  different 
sections  of  the  statutes.  The  substance  of  the  offenses  charged  consisted 
in  the  defendant's  procuring  certain  unknown  persons  to  go  before  the 
officers  of  the  local  laud-office  at  Denver,  and  swear  to  affidavits  required 
for  entering  land.  Of  the  guilt  of  the  defendant  there  can  be,  under  the 
testimony,  little  doubt.  In  a  number  of  cases  the  original  affidavits 
filed  in  tlae  land-office  were  presented.  These  purport  to  be  signed  and 
sworn  to  by  the  applicant,  before  the  register  or  receiver.  In  fact,  the 
applicants  were  not  present,  and,  in  some  instances,  were  not  in  the  state. 
'In  one  instance,  at  least,  the  pretended  applicant, — ^the  party  making 
,the  oath, — was  accompanied  by  the  defendant;  and  in  all  the  instimces 
'he  agreed  with  the  applicants  for  a  consideration  to  procure  the  entries 
and  informed  them  that  their  personal  attendance  was  unnecessary,  and 
that  he  would  procure  the  receipts  without  such  attendance.  He  did 
procure  the  receipts  and  delivered  them  to  the  applicants.  Two  of  the 
parties  were  residents  of  Illinois,  and  sent  money  to  him  for  that  pur- 
pose, corresponding  with  him  either  directly  or  through  a  friend.  W'bile 
in  only  one  instance  is  it  shown  that  he  was  personally  present  when 
these  false  affidavits  were  sworn  to,  yet  his  agreements  with  the  appli- 
cants, his  representations  as  to  what  he  could  do,  what  was  in  fact  done, 
and  the  payment  of  money  to  him  therefor,  made  it  beyond  question 
that  he  did  in  fact  procure  some  unknown  parties  td  appear,  and  make 
these  false  affidavits.     That,  the  persons  appearing  and  making  these 
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false  affidavits  may  have  borne  the  same  names  as  the  applicants  is,  in 
view  of  the  repeated  instances,  highly  improbable,  and  also  entirely  im- 
material, for  they  were  not  the  real  applicants, — the  parties  for  whom 
the  entries  were  made,  or  for  whom  he  was  acting.  Counsel  insists  that 
there  is  no  proof  that  the  lands  thus  entered  were  public  knds  subject 
to  entry,  and  therefore  that  the  testimony  is  insufBcient  to  sustain  the 
verdict,  because  a  mere  voluntary  affidavit,  however  false,  cannot  be  the 
basis  of  a  charge  of  perjury.  I  think,  that  counsel  are  mistaken,  and 
that  the  testimony  is  sufficient.  Beyond  the  general  statement  of  the 
defendant  that  he  would  enter  for  the  parties,  land  in  that  part  of  Colo- 
rado, and  the  fact  that  the  entries  were  made,  is  a  direct  certificate  of 
the  register  at  the  foot  of  the  applications  that  the  land  was  surveyed 
land,  which  the  party  might  lawfully  enter,  and  that  there  was  no  prior* 
valid  adverse  right  thereto.  This  is  clearly  sufficient  to  show  that  the 
affidavits  were  not  voluntary  oaths,  but  were  affidavits  to  be  used,  and 
they  were  in  fact  used,  in.  a  legal  proceeding  before  the  land  department. 
These  considerations  as  to  the  sufficiency  of  the  testimony  and  the  cer- 
tainty of  defendant's  guilt  lead  now  to  the  questions  on  the  indictment, 
whose  sufficiency  is  the  jirincipal  ground  of  challenge  by  counsel.  The 
first  eight  counts  are  based  upon  sections  5392  and  5393  of  the  Revised' 
Statutes;  the  first  defining  perjury,  and  the  latter  providing  that  one  pro- 
curing another  to  commit  perjury  is  guilty  of  subornation.  Now,  section 
5392  is  general  in  its  terms,  applying  to  all  cases  in  which  a  false  oath 
or  false  testimony  is  taken  or  given  before  any  competent  tribunal,  offi- 
cer, or  person.  This  section  is  of  long  standing.  In  1857  an  act  was 
passed  which  is  styled  "An  act  in  addition  to  an  act  more  effectually  to 
provide  for  the  punishment  of  certain  crimes,"  etc.  11  U.  S.  St.  at  Large, 
250.  The  fifth  section  provides  specifically  for  oaths,  affirmations,  or 
affidavits  made  or  taken  before  any  register  or  receiver  of  any  local  land- 
office,  or  used  or  filed  in  any  such  land-office  in  respect  to  any  right, 
claim,  or  title  to  any  of  the  public  lands;  and  declares  that  the  person 
guilty  of  corrupt  swearing  therein  shall  upon  conviction  be  liable  to  the 
punishment  prescribed  for  the  offense  of  perjury.  Now,  the  contention 
of  counsel  is  that  this,  being  a  later  and  special  act,  substitutes,  so  far  as 
all  these  cases  before  a  local  land-office  are  concerned,  the  provisions  of 
the  general  statute;  and  that  these  eight  counts,  being  framed  under  t&e 
general  statute,  and  not  containing  all  the  details  mentioned  in  the  spe- 
cial statute,  must  be  adjudged  fatally  defective.  The  decision  of  this 
question  is  really  not  essential  to  the  disposition  of  this  case,  for  it  is  set- 
tled law  in  the  federal  courts  that  where  an  indictment  contains  several 
counts,  and  a  general  verdict  of  guilty  upon  all  is  returned,  if  any  count 
be  good,  judgment  may  be  entered  upon  the  verdict.  U.  S.  v.  Jenson, 
15  Fed.  Rep.  138;  U.  S.  y.Simmma,  96  U.  S.  360;  1  Bish.  Crira.  Proc. 
§  1015;  Whart.  Crim.  PI.  §§  771,  907.  Probably,  however,  the  point 
made  by  counsel  is  not  good;  for  section  5392,  though  one  of  long  stand- 
ing, was  reaffinned  in  the  Revision  of  1874,  and  for  all  questions  of  va- 
lidity and  extent  may  be  taken  as  of  later  date  than  the  special  act  of 
1857.     The  two,  any  way,  are  to  be  considered  together,  and  both  will 
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stand  unless  there  is  a  manifest  repugnancy  between  fheir  provisions,  or 
it  <san  be  said  that  obviously  one  was  intended  as  pro  tamio  a  substitute 
for  the  other.  It  is  unnecessary  to  copy  either  of  these  counts  in  full. 
It  seems  to  me  dear  that  the  first  eight  are  good  under  sections  5392  and 
6393,  and  the  other  eight  good  .under  the  special  act  of  1857,  taken  in 
connection  with  section  5393.  It  is  objected  that  in  the  last  eight  counts, 
there  is  no  specific  averment  that  the  register  and  receiver  were  officers 
competent  to  administer  an  oath.  This  is  unnecessary,  for  section  5  in 
terms  refers  to  an  affidavit  made  or  taken  before  any  raster  or  receiver. 
As  by  another  section  of  the  statute  the  register  and  receiver  are  author- 
ized to  administer  oaths  and  take  affidavits  in  these  land  proceedings, 
the  court  will  take  judici^  notice  of  their  qualification,  and  an  averment 
of  the  fact  is  unnecessary.  So  far  as  the  objection  of  duplicity  is  con- 
cerned, it  is  enough  to  say  that  the  objection  is  made  too  late  after  ver* 
diet  and  judgment.  U.  8.  v.  Bayaud^  16  Fed.  Rep.  376;  1  Bish.  Crim. 
Proc.  §§  442, 1282;  Whart.  Crim.  PI.  §  255.  Probably,  also,  the  objec- 
tion would  not  have  been  good  if  taken  at  an  earlier  stage  of  the  proceed- 
ings.    U.  8.  V.  jRjro,  18  Fed.  Rep.  901. 

Again,  it  is  insisted  that  in  no  count  of  the  indictment  is  it  allied 
thatthe  defendant  knew  or  believed  that  the  parties  or  any  of  them  would 
swear  to  the  facts  charged  to  be  false.  No  reasonable  objection  lies  to  the 
sufficiency  of  either  count  in  this  respect.  Take  the  first  count,  for  in- 
stance. It  charges  that  the  defendant  did  solicit,  suborn,  and  procure 
an  unknown  person  assuming  and  pretending  to  be  Mary  L.  Pratt,  who 
then  and  there  took  an  oath  administered  by  the  register;  she,  the  said 
person,  not  believing  the  same  to  be  true,  as  he  the  said  defendant  then 
and  there  well  knew;  and  that  she  did  take  the  oath,  signed  and  sub- 
scribed the  affidavit,  not  believing  it  to  be  true,  all  of  which  he  well 
knew.  Then  it  sets  out  the  substance  of  the  affidavit,  and  fiirther  alleges 
wherein  it  was  false,  and  that  she  at  the  time  knew  it  was  false;  and  that 
he,  knowing  the  same,  solicited,  suborned,  and  procured  her  to  take  the 
oath  and  sign  and  subscribe  the  affidavit,  well  knowing  the  same  to  be 
untrue,  and  well  knowing  that  the  person  falsely  personating  Mary  L. 
Pratt  well  knew  the  same  to  be  untrue.  In  other  words,  the  indictment 
charges  that  this  unknown  person  falsely  personating  Mary  L.  Pratt  made 
a  fialse  affidavit,  knowing  that  it  was  untrue;  and  that  he,  knowing  that 
it  was  untrue,  and  that  she  knew  it  was  untrue,  procured  and  suborned 
her  to  make  it.  She  committed  perjury ,  and  he,  knowing  it  was  perjury, 
procurred  her  to  commit  it.  The  substance  of  the  crime  is  fully  and 
clearly  stated.  Section  1025  of  the  Revised  Statutes  is  pertinent  to  a 
matter  of  this  kind.     It  reads: 

"That  no  indictment  found  and  presented  by  a  grand  Jury  in  any  district 
or  circuit  or  other  court  of  the  United  States  shall  be  deemed  sufficient;  nor 
shall  the  trial  judgment,  or  imperfection  in  matter  of  form  only»  which  shall 
not  tend  to  the  prejudice  of  the  defendant." 

Can  anything  be  clearer  than  that  the  defendant  knew  precisely  what 
he  was  charged  with,  and  that  there  was  no  doubt  or  uncertainty  in  the 
matter.     U,  S.  v,  Fero,  18  Fed.  Rep.  901. 
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These  are  all  the  matters  which  I  deem  it  important  to  notice.  I  see 
nothing  in  the  record  which  would  justify  me  in  interfering  with  the  judg- 
ment, and  it  must  be  sustained. 


Pope  Manuf'g  Co.  v.  Gormully.    (No.  824.) 
(Oirouii  Court,  N.  D.  lUinoit.    April  80, 1888.) 

Patents  fob  Inyehtiohs— Licbnbb— Ukooksoiokablb  Coyekaktb— Spboifio 
Perforhakgb. 

P.,  the  owner  of  some  65  patents  for  improvements  in  bicycles  and  tricy- 
cles, and  engaged  in  the  manufacture  of  machines  covered  by  those  patents, 
granted  a  license  in  June,  1888,  to  G.»  who  was  a  similar  manufacturer  and 
owned  somewhat  similar  patents.  This  license  covered  only  two  of  P/s  pat- 
ents, and  the  machines  made  under  them  were  of  an  inferior  character.  By 
its  terms,  this  license  was  to  expire,  as  to  one  patent,  in  nine  months,  and  as  to 
the  other  at  any  time  upon  written  notice  from  G. ;  and  nothing  was  expressed 
or  implied  as  to  any  other  of  P.'s  patents.  Q.,  desiring  to  make  more  perfect 
machines,  applied  to  P.  for  licenses  under  some  of  his  other  patents.  Corre- 
spondence passed  between  the  parties,  from  which  it  appeared  that  G.'s  only 
object  was  to  have  the  terms  of  his  existing  licenses  widened  so  as  to  take  in 
his  contemplated  improvements.  The  contract  in  suit  was  finally  executed  in 
December,  1884,  G.  signing  it  without  referring  it  to  a  lawyer.  Under  this 
contract,  which  was  drawn  with  much  artificiality,  G.  was  granted  licenses 
under  15  out  of  the  65  patents  of  P.  until  April,  1886,  and,  in  consideration 
thereof,  he  was  made  to  recognize  and  admit  the  validity  of  lUl,  and  P.'s  title 
to  the  same,  and  also  to  covenant  not  to  manufacture  or  sell  any  machines 
covered  by  any  of  the  patents  after  his  license  ran  out  or  was  surrendered, 
and  even  after  the  expiration  of  all  the  patents  covered  by  his  license.  After 
the  license  had  terminated,  P.  filed  a  bill  for  injunction  and  account,  alleging 
infringement  Hetd,  that  the  bill  amounted  to  one  for  specific  performance, 
and  that,  under  the  circumstances,  it  should  be  dismissed,  the  contract  being 
unconscionable,  and,  in  a  measure,  against  public  policy. 

In  Equity.     Bill  for  injunction  and  account. 

Before  Gresham,  Circuit  Judge,  and  BLonaETT,  District  Judge. 

Cobum  &  ThacJier,  for  complainant. 

B.  jP.  Thurston  and  Cffidd  &  Towkj  for  respondent. 

Blodgett,  J.  This  is  a  bill  in  equity  whereby  the  complainant  seeks 
a  decree  enjoining  the  defendant  from  Uie  manufacture  and  sale  of  bicy- 
cles and  tricycles  containing  certain  devices,  and  for  an  accounting.  The 
bill  charges  that  complainant  on  the  1st  day  of  December,  1884,  and  for 
a  long  time  prior  thereto,  was  engaged  in  the  manufacture  and  sale  of 
bicycles,  tricycles,  and  other  velocipedes  of  superior  quality,  grade,  con- 
struction, and  finish,  and  was  the  owner  of  a  large  number  of  patents,  the 
features  of  which  were  embodied  in  the  construction  of  such  vehicles; 
that  on  the  1st  day  of  December,  1884,  complainant  entered  into  a  con- 
tract with  the  defendant,  whereby  there  was  granted  to  the  defendant  the 
right  to  make,  use,  and  sell,  for  a  certain  term  therein  mentioned,  bicy- 
cles of  52-inch  size,  and  upwards,  of  certain  grades,  style,  and  finish, 
and  to  be  sold  at  a  certain  price  limited  by  said  contraot,  and  embody- 
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ing  the  inventions  set  forth  in  certain  letters  patent,  mentioned  in  the 
contract,  and  none  other;  and  also  containing  the  further  agreement  on 
the  part  of  the  defendant  that  he  would  not  manufacture,  sell,  or  deal  in 
bicycles,  tricycles,  or  velocipedes  containing  certain  features  or  devices 
covered  by  certain  other  patents  which  were  specifically  enumerated  in 
said  contract;  and  charging  that  the  defendant,  in  violation  of  the  last- 
mentioned  clause  and  provisions,  has  manu&ctured  bicycles  and  tricy- 
cles containing  the  devices  which  he  had  so  agreed  and  stipulated  not  to 
use;  and  praying  that  the  defendant  be  enjoined  from  the  use  of  said  de- 
vices, and  for  an  accounting. 

There  is  no  contest  between  the  parties  as  to  the  execution  of  the  in- 
strument set  out  in  the  bill;  and  the  only  question  made  by  the  defend- 
ant is  as  to  whether  the  complainant  under  the  contract  is  entitled  to  the 
relief  asked  for,  or  any  relief,  from  a  court  of  equity.  The  contract  in 
question  recites  in  the  opening  paragraph  that  complainant  is  the  owner 
of  certain  patents,  amounting  to  65  in  all,  giving  the  number  and  date  of 
said  patents,  and  the  names  of  the  patentees  respectively;  and  by  the  first 
article  of  the  contract  the  defendant  is  licensed  to  manufacture  in  the  city 
of  Chicago  bicycles  of  52-inch  size  and  upwards,  embodying  the  inven- 
tions set  forth  in  15  of  the  patents  enumerated  in  the  opening  paragraph 
or  preamble,  and  no  others;  and  in  the  ninth  article,  the  defendant  agrees 
that  he  will  not  import,  manufacture,  or  sell,  either  directly  or  indirectly, 
any  bicycle,  tricycle,  or  other  velocipede,  or  the  pedals,  saddles,  bear- 
ings,  rims,  or  other  patented  parts,  or  devices  containing  any  of  the  in- 
ventions claimed  in  either  of  said  recited  letters  patent;  nor  make,  use, 
or  sell  such  vehicles  containing  any  of  the  devices  or  inventions  covered 
by  any  of  the  patents  recited  in  the  preamble  of  the  contract,  other  than 
those  which  were  specifically  mentioned  in  the  licensing  clause;  nor,  in 
any  way,  either  directly  or  indirectly,  dispute  or  contest  the  validity  of 
said  letters  patent,  or  either  of  them,  or  the  title  of  the  complainant 
thereto.  The  eleventh  clause  of  the  contract  gave  to  the  complainant  the 
right  to  cancel  and  terminate  the  license  on  the  occurrence  of  certain  con- 
ditions; and  also  contained  a  clause  allowing  the  defendant  to  surrender 
tlie  license  contained  in  said  contract  at  any  time  by  written  notice  to 
that  efiect,  and  returning  said  contract  to  the  complainant.  It  was,  how- 
ever, expressly  provided  that  no  such  revocation  or  surrender,  and  no 
termination  of  said  contract,  or  any  part  of  it,  should  release  or  dischaige> 
the  defendant  from  the  obligations,  admissions,  and  agreements,  con- 
tained in  the  sixth,  seventh,  eighth,  ninth,  and  eleventh  articles  of  said 
contract,  which  it  is  recited  were  a  part  of  the  consideration  for  the  grant- 
ing of  the  license  contained  in  said  contract,  and  are  irrevocable  except 
by  the  written  consent  of  the  party  of  the  first  part.  It  was  further  agreed 
that  if  the  defendant  should  continue  after  the  termination  of  such  license 
to  make,  sell,  or  use  any  machine,  or  substantial  part  thereof,  contain- 
ing either  of  the  parts  specifically  referred  to  in  the  ninth  article,  or  any 
invention  in  any  form  set  forth  and  claimed  in  any  of  the  letters  patent 
recited,  the  complainant  should  have  its  remedy  for  a  breach  of  said  con- 
tract, or  the  defendant  might  be  liable  to  the  complainant  as  an  infringer 
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of  such  patents.  The  proof  also  shows  that  the  complainant  on  June  13, 
1883,  granted  to  the  defendant  two  other  licenses  giving  him  the  right 
to  use  certain  of  the  patents  recited  in  the  preamble  to  the  contract  of 
December,  1884.  These  two  last-mentioned  contracts  are  not  counted 
upon  or  referred  to  in  the  bill,  and  only  become  material  when  consid- 
ering complainant's  right  to  a  remedy  against  the  defendant  under  this 
bill;  but  as  the  complainant  has  put  these  two  earlier  contracts  into  the 
record,  they  may  be  properly  considered  for  the  purpose  of  construing 
and  determining  the  rights  of  the  parties  in  this  case  under  the  first-men- 
tioned contract.  It  will  be  seen  from  this  outline  of  the  terms  and  scope 
of  this  contract  that  the  complainant,  while  licensing  the  defendant  to 
use  some  15  of  the  66  patents  enumerated  in  the  preamble  of  the  contract, 
and  none  other,  has,  in  terms  or  words,  obtained  a  covenant  from  the 
defendant  admitting  the  validity  of,  and  complainant's  title  to,  a  large 
number  of  other  patents  owned  by  complainants,  and  a  covenant  not  to 
manufacture,  use,  or  deal  in  the  devices,  or  any  of  them,  covered  by  any 
of  the  claims  of  this  long  list  of  patents  recited  in  the  preamble,  and  has 
also  perpetuated  these  admissions  and  these  covenants  so  that  they  shall 
bind  the  defendant  after  the  license  is  terminated  and  surrendered,  and 
even  after  the  expiration  of  all  the  patents  which  the  defendant  was  spe- 
cifically licensed  to  use. 

It  is  contended  on  the  part  of  the  defendant  that  this  contract  was  en- 
tered into  with  the  express  understanding  on  his  part  that  it  was  not  to 
continue  later  than  the  1st  day  of  April,  1886,  by  which  time  all  the 
patents  enumerated  in  the  licensing  clause  of  the  contract,  which  the  de- 
fendant used  in  the  manufacture  of  his  bicycles,  would  have  expired; 
and  that  the  defendant,  by  inadvertence  and  mistake,  and  without  know- 
ing the  full  import  of  articles  9  and  11,  and  without  knowing  that  by 
the  terms  employed  in  said  articles  the  obligations  of  the  contract  were 
perpetuated  as  to  all  the  complainant's  patents,  executed  said  contract 
upon  the  understanding  and  with  the  belief  that,  whenever  the  licensing 
portion  of  said  contract  was  at  an  end,  he  was  relieved  from  all  the  obli- 
gations contained  in  the  contract.  In  other  words,  the  position  of  the 
defendant  is  that,  as  he  understood  the  contract  at  the  time  he  executed 
it,  none  of  its  provisions  bound  him  beyond  the  time  when  the  contract 
should  be  terminated  by  either  party.  It  will  be  seen  from  the  state- 
ment that  this  contract  develops  an  attempt  on  the  part  of  the  complain- 
ant to  bind  the  defendant  not  to  use  any  of  the  devices  covered  by  the 
complainant's  patents,  although  said  patents  were  not  the  subject-matter 
of  complainant's  license  to  defendant,  and  to  bind  the  defcndruut  with 
specific  admissions  of  the  validity  of  all  of  said  patents,  and  each  and 
every  claim  thereof,  and  of  the  complainant's  title  thereto;  and  in  case 
the  defendant  should  use  any  mechanism  covered  or  claimed  to  be  cov- 
ered by  a  claim  in  any  of  these  patents,  to  give  the  complainant  a  sum- 
mary remedy  against  the  defendant  by  estopping  him  from  denying  the 
validity  of  the  patents,  and  compelling  him  to  answer  in  damages  for  such 
use.  As  has  been  already  said,  the  proof  shows  that  the  defendant  held  two 
licenses  granted  by  the  complainimt  on  the  13th  of  June,  18S3,  aUow- 
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ing  him  to  manufiicture  and  sell  velocipedes,  bicycles,  and  triqycles  un- 
der certain  enumerated  patents,  and  these  two  contracts  or  licenses  con- 
tain no  provisions  with  reference  to  any  patents  owned  by  the  complain- 
ant other  than  those  specially  enumerated  in  the  licencing  clause,  and 
contain  no  clause  or  provision  perpetuating  the  obligations  of  the  con* 
tract  beyond  the  term  of  the  license.  One  of  these  earlier  licenses  was 
by  its  express  terms  to  continue  only  for  a  term  of  nine  months  from  the 
date  thereof;  and  the  other  allowed  the  defendant  to  surrender  it  at  any 
time  by  written  notice  to  that  eJBfect,  and  the  i*etum  of  the  agreement  to 
the  complainant.  These  two  licenses  of  June,  1883,  restricted  the  de- 
fendant  to  comparatively  small  and  cheaply  constructed  bicycles  and 
tricycles;  but  it  would  seem  from  the  proof  that  there  had  been  negotia- 
tions between  the  parties  for  the  privilege,  on  the  part  of  the  defendant, 
of  constructing  a  larger  and  better  class  of  such  vehicles;  and  in  the 
spring  of  1884  some  correspondence  commenced  between  the  parties  as 
to  the  terms  upon  which  the  complainant  would  allow  the  defendant  to 
manufacture  these  larger  and  niore  expensive  vehicles;  and  some  time 
ii)  October,  1884,  the  complainant  prepared  a  contract  and  sent  it  to  d^ 
fendant  for  signature,  .  This  contract  so  sent  to  the  defendant  provided 
that  it  would  remain  in  force  until  November  21, 1894,  The  defendant 
had  always  contended  that  he  did  not  use  any  of  the  complainant's  pat« 
ents  whose  life  extended  beyond  April  1, 1886;  and  it  also  appears  from 
the  proof  that  the  defendant  was  himself  the  owner,  licensee,  or  assignee 
of  a  large  number  of  patents  for  devices  which  went  into  the  oonstruo* 
tion  of  the  machines  manufactured  by  himself;  and  that,  on.an  exam- 
ination of  the  draft  of  the  contract  so  sent  him  by  the  complainant,  he 
objected  that  the  complainant  could  render  him  no  protection  after  the  ex- 
piration of  the  patents  which  he  used,  which  would  be  in  the  spring  of 
1886,  and  suggested  that  the  whole  matter  of  the  permission  which  he 
had  asked  to  manufacture  the  lai'ger  and  more  expensive  vehicles  could 
be  accomplished  by  simply  indQi*8ing  this  permi^ion  on  the  licenses 
which  which  he;  then  had;  and  complained  that  the  contract  tendered 
him  by  the  complainant  would  cripple  him  for  the  term  of  10  years,  or 
until  Novenaber  21 »  1894.  The  complainant  thereupon  replied  to  this 
objection,  ujidpr  date  October  20,  1884,  in  the  following  language: 

^ We  suppose  your  objection  to  the  ten-years  matter  arises  from  tbe  words 
used  at  the  end  of  the  fifth  line  ou  the  second  page, — •  the  21st  day  of  Novem- 
ber, A.  D.  1894,' — which,  if  objectionable  to  you,  you  may  erase,  and  interline 
in  place  of  that,  •^the  Ist  day  of  April,  A.  D.  1886,'  and  that  will  relieve  this 
objection.  You  should  not  be  so  much  afraid  of  our  wishing  or  trying  to 
cripple  you,  and  leave  the  rest  of  the  world  free*  .Some  day  you  will  get  this 
idea  out  of  your  mind.  With  the  change  in  the  license  above  noted,  that  is 
tbe  way  we  are  willing  to  fi^ve  it,  and  if  there  is  unnecessary  verbiage,  let  it 
go  as  our  fault." 

Under  date  October, 29,  1884,  th^  defendant  algp.' wrote  the  complain- 
ant, and  objected  to  the; contract  because  it  itxoljiiided  wba^  13  known  as 
th^  "Peters  Pajent,"  No.  197,289,  claimed  to  cpver  b^Urbi^ariftga^  on. the- 
ground  ,thfrt  h^,  d^eftdant,:had  aipatent  for  a  glolwlaFbeiwring^  which  b^ 
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was  then  using  on  his  machine;  and  to  this  complainant  replied  under 
date  November  4,  1884:  "You  misread  the  license,  probably  as  to  the 
Peters  patent,  as  we  do  not  ask  you  to  admit  in  the  license  that  the  ball- 
bearings on  the  '  Ideal'  infringe  that  patent.  *  *  *  We  would  not 
ask  you  to  relinquish  any  claim  which  you  have  in  any  patent."  And 
on  the  12th  of  November  defendant  wrote  to  complainant  in  reference  to 
the  contract  in  question:  "This  license  is  to  terminate,  if  I  wish  so,  oix 
the  1st  of  March,  1886,  or  sooner." 

When  we  take  into  consideration  the  fact  that  the  defendant's  prior 
licenses  from  the  complainant  contained  no  clause  committing  or  bind-^ 
ing  him  to  any  admission  as  to  the  validity  of  any  of  complainant's  pat. 
ents  which  he  was  not  licensed  to  use,  and  which  had  no  clause  perpet^ 
yating  or  continuing  any  obligation  on  the  part  of  the  defendant  not  tot 
use  any  of  the  complainant's  patents,  or  admitting  their  validity;  and 
also  when  we  consider  the  fact  that  the  defendant  was  himself  the  owner 
of  a  large  number  of  patents  used  in  the  construction  of  machines  which 
he  was  manufacturing,  and  that  he  only  considered  the  patents  specially 
covered  by  the  license  clause  of  this  contract  as  in  any  way  useful  to  him 
in  the  manufacture  of  his  machines;  and  that  the  complainant  had  al^ 
lowed  him,  without  question  or  challenge,  to  manufacture  bicycles  with 
li>aU-bearings,  hammock-saddles,  bifurcated  backbones,  and  rubber  han- 
dles; in  fact,  containing  all  the  special  features  covered  by  other  patents 
also  held  by  the  complainant;  and  consider  the  manner  in  which  the 
defendant  insists  that  he  does  not  wish  a  license  to  extend  beyond  the 
life  of  the  patents  which  he  was  then  using, — we  think  there  can  be  no 
doubt  that  the  defendant,  at  the  time  he  executed  this  instrument,  sup- 
posed in  good  faith  that  when  the  license  terminated,  either  on.  the  1st 
day  of  April,  1886,  or  earlier,  as  it  might  by  the  action  of  either  party,.: 
all  the  obligations  it  contained  were  also  at  an  end,  and»  doubtless,  the 
defendant  executed  this  instrument  upon  that  supposition,  and  had  no 
thought  that  he  was  binding  himself  for  all  time,  or  at  least  for  the  life* 
time  of  all  the  complainant's  patents,  to  an  admission  of  their  validity^ 
and  every  claim  thereof,  and  of  the  complainant's  title  thereto,  with  a  cove- 
nant that  he  would  not  use  the  devices  which  were  covered  or  included 
in  any  of  those  claims;  in  other  words,  that  he  was  giving  away  his  owa 
patents,  covering  some  of  the  same  devices,  and  admitting  that  the  Peters^ 
pa,tent,  for  instance,  which  was  not  a  patent  for  ball-bearing,  but,  at 
most,  only  a  x>&tent  for  adjustable  roUer-bearings,  was  valid,  and  pre^ 
vented  the  use  by  him  of  his  own  patent  for  globular  bearings.  The  de^ 
fendant  did  not  apply  for  or  ask  any  new  license  from  the  complainant,, 
but  only  for  the  complainant's  consent  that  he  ntiight,  under  his  tbeti 
existing  licenses^  make  larger  and  more  highly  finished  niachines.  He 
did  not  ask  the  right  to  use  another  o^ne  of  the  many  patents  which 
the  complainant  owned,  as  the  defendant  wa3  all  the  time  insisting,  ap-* 
parently  with  the  acquiescence  of  the  complainant,  that  all  the  patents 
belonging  to  complainant  which  he  used^  or  had  any  use  for  in  his  bus^ 
in^,  expired  before  April  It  1886,  and  were  included  in  the  two  licensea 
tak^u  )}y  bioi  June  13,  18^3,;  and  this  license  pf  .December  Ij  1884>. 
v.34F.nb.ll— 56 
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and  it  can  hardly  be  deemed  possible  that  the  defendant,  for  the  mere 
privilege  of  making  those  large  machines  for  14  months,  would  intelli- 
gently or  understandingly  have  bound  himself  for  all  time,  or  at  least 
for  the  longest-lived  of  complainant's  patents,  not  to  make  machines 
which  should  come  within  the  claims  of  any  of  these  patents,  and  in  re- 
gard to  which  he  had  had  no  dealings  with  the  complainant.  We  find 
in  the  correspondence  that  the  defendant  all  the  time  insists  that  his 
license  shall  not  extend  beyond  April  1,  1886,  because  all  the  patents 
he  used  would  have  then  expired;  and  the  only  rational  explanation  of 
the  defendant's  conduct  in  signing  this  contract  is  that  he  supposed,  as 
he  fairly  might  from  the  correspondence  and  dealings  between  the  par- 
ties, that  when  he  surrendered  and  returned' his  license  all  relations  with 
the  complainant  under  it  were  ended.  The  defendant,  in  his  correspond- 
ence and  in  his  negotiations,  evidently  treated  the  words  "license"  and 
"contract"  as  meaning  the  same  thing;  and  had  no  idea  there  was  any- 
thing in  this  instrument  but  a  license,  and  the  terms  on  which  he  should 
conduct  himself  under  the  license  while  it  remained  in  force.  This  was 
the  natural  conclusion  that  any  unsuspecting  man,  not  a  lawyer,  would 
have  drawn  from  the  instrument.  The  defendant  is  not  a  lawyer,  and 
in  the  negotiations  of  the  terms  of  this  contract  of  December  1,  1884, 
did  not  consult  a  lawyer;  and  any  person  who  reads  the  instrument  can 
readily  understand  that  it  takes  some  training  and  study  to  detect  those 
vicious  clauses,  which  the  complainant  now  invokes  the  aid  of  a  court 
of  equity  to  enforce,  as  they  lie  ambuscaded  in  the  several  articles  which 
make  up  the  entire  document,  and  which  the  defendant  treated  as  a  mere 
license,  which  was  to  end  by  its  own  terms  on  the  1st  of  April,  1886, 
and  which  he  could  surrender  at  will;  and  had  evidently  no  thought 
that  the  instrument  would  have  an  after-life. 

For  reasons  which  defendant  evidently  did  not  then  understand,  but 
which  are  now  perfectly  clear,  the  complainant  refused  to  indorse  upon  the 
old  license  then  held  by  the  defendant  the  permission  which  he  asked  to 
make  the  larger  machines  under  the  same  patents  he  was  then  licensed 
to  use,  and  insisted  on  the  defendant  taking  a  new  license;  and  the  de- 
fendant, if  be  read  these  elaborate  and  carefully  worded  clauses,  evidently 
assumed  they  would  only  be  operative  while  the  license  remained  in  force, 
and  that  when  he  surrendered  it  he  terminated  all  the  contract  relations 
that  the  license  created.  For  instance,  in  article  8  of  the  contract  of 
December  1,  1884,  defendant  is  made  specifically  to  admit  the  validity 
of  all  patents  enumerated  in  the  preamble  to  the  contract,  and  each  and 
every  claim  thereof,  and  complainant's  title  thereto;  that  the  inventions 
claimed  in  patent  No.  194,980,  which  is  the  Whitehead  patent,  granted 
September  11,  1877,  for  a  balanced  gear,  whereby  one  driving-wheel  of 
a  tricycle  may  rotate  faster  than  the  other.  The  Peters  patent  No.  197- 
289,  which  is  for  a  laterally  adjustable  roller-bearing,  neither  of  which 
patents  are  included  in  the  licensing  clause  of  either  of  said  contracts, 
are  embodied  in  the  defendant's  Columbia  and  Victor  tricycles,  and  his 
Expert  and  Eolus  machines;  and  further  expressly  admits  that  any  ma- 
chines  or  parts  of  machines  constructed  in  a  substantially  similar  man- 
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ner  are  or  will  be  infringements  of  said  patents;  and  that  these  admis- 
sions are  unqualified,  and  may  at  any  time  hereafter  be  pleaded,  or  proved 
in  estoppel  of  the  defendant.  And  by  the  ninth  article  of  said  contract 
the  defendant  is  made  to  agree — 

"Kot  to  make»  use,  or  sell,  directly  or  indirectly,  either  backbones  bifur- 
cated for  a  rear  wheel,  or  balance  gear,  allowing  two  wheels  abreast,  diffeiing 
speeds  on  curves,  or  bearings  containing  balls  or  rollers  and  laterally  adjust- 
able, or  brakes  combined  with  the  handle-bars  and  front  wheel,  or  cranks  ad- 
justable to  different  lengths  of  throw,  or  forks  of  tubular  construction,  or 
mud-shield  for  steering  wheels,  constructed  to  turn  with  the  wheel,  or  pedals 
that  are  polygonal  or  offering  two  or  more  sides  for  the  foot,  or  round,  con- 
tractible  rubber  tires  in  grooved  rims,  or  rims  containing  or  adapted  for  rub- 
ber or.elastic  tires,  or  saddles,  adjustable  fore  and  aft,  or  saddles  having  a 
flexible  seat  and  means  of  taking  up  the  slack,  or  steering  heads,  open  or  cyl- 
indrical, with  stop  from  complete  turning,  or  leg-guards  over  front  wheel,  or 
rims  of  wrought  metal  tubing,  and  adapt^  to  receive  a  tire,  or  rims  composed 
of  sheet  metal  with  overlapping  edges,  or  wheels  containing  hollow  metallic 
rim  and  rubber  tires,  or  steering  spindle  and  fork  inclined  to  each  other  at  an 
angle,  or  two  speed  or  power  gears,  or  tangent  spokes,  or  Warwick  rims,  or 
any  other  device  or  invention  secured  by  either  of  these  patents  other  than 
according  to  the  permission,  conditions,  or  description  in  paragraph  numbered 
*  First*  in  this  agreement,  eras  otherwise  agreed  in  writing  with  the  party 
of  the  first  part;  nor  in  any  way,  either  directly  or  indirectly,  dispute  or  con- 
test the  validity  of  the  letters  patent  hereinbefore  mentioned,  or  either  of 
them,  of  the  title  thereto  of  the  party  of  the  first  part." 

— ^While  the  eleventh  article  of  the  contract  contains  this  clause: 

"No  tormination  of  this  contract  or  any  part  of  it  shall  release  or  discharge 
the  party  of  the  second  part  from  any  payment,  return,  liability,  or  perform- 
ance which  may  have  accrued,  become  due,  or  arisen  hereunder  prior  to  or  at 
the  date  of  such  revocation  or  surrender,  or  from  the  obligations,  admissions, 
and  agreements  contained  in  the  sections  hereof  numbered  *  Sixth,'  •  Sev- 
enth,' 'Eighth,'  •Ninth,'  and  'Eleventh'  hereof,  which  are  a  part  of  the 
consideration  for  the  granting  of  the  license  herein,  and  are  irrevocable  ex- 
cept by  written  consent  of  the  party  of  the  first  part.  *  *  «  And,  further, 
that  if  the  party  of  the  second  part  shall  continue  after  such  termination  of 
license  to  make,  sell,  or  use  any  machine,  or  substantial  part  thereof,  contain- 
ing either  of  the  parts  specifically  referred  to  in  section  'Ninth'  hereof,  or 
any  invention  in  any  form  set  forth  and  claimed  in  the  letters  patent  afore- 
said, or  any  of  them,  the  said  party  of  the  first  part  shall  have  the  right  to 
treat  the  party  of  the  second  part  either  as  a  party  to  and  in  breach  of  this  con- 
tract, or  as  a  mere  infringer." 

— An  agreement  which,  if  it  did  not  by  its  terms  practically  prohibit  de- 
fendant from  making  bicycles  and  tricycles,  or  either,  for  all  time  clearly 
did  so  during  the  life  of  all  complainant's  patents,  several  of  which  had 
then  been  only  issued  a  very  few  months,  except  at  the  will  and  pleasure 
of  the  complainant,  and  on  its  own  terms;  and  it  can  hardly  be  conceived 
as  possible  that  a  sane  man  who  was  engaged  in  the  business  of  a  manu- 
facturer of  such  machines,  and  who  intended  to  continue  in  such  busi- 
ness, would  have  signed  such  an  agreement  if  he  had  fully  understood 
its  intended  effect  and  purpose.  The  contract,  read  in  connection  with 
the  letters  in  proof,  shows,  as  it  seems  to  us,  that  it  was  an  artfully  con- 
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tiived  snare  to  bind  the  defendant  in  a  manner  which  he  did  not  com- 
prehend at  the  time  he  became  a  party  to  it. 

Coming  to  the  conclusion  that  this  instrument  was  executed  by  tho 
defendant  under  a  mistaken  understanding  of  the  scope  and  operation  of 
its  terms,  we  are  dear  that  it  is  so  inequitable,  and  would  operate  so  op- 
pressively upon  the*  defendant,  that  it  ought  not  to  be  enforced  in  this 
court.  This  bill,  in  effect,  seeks  a  specific  performance  of  this  agree- 
ment. It  asks  the  court  to  enforce  upon  the  defendant  the  admissions 
and  covenants  contained  in  this  contract  of  December  4, 1884.  Coming 
into  a  court  of  equity,  the  complainant  must  show  a  case  that  commends 
itself  to  the  equitable  consideration  and  sense  of  justice  of  the  court. 
Justice  Stoky  states  the  rule  as  follows: 

''It  is  important  to  take  notice  of  a  distinction  between  the  case  of  a  plain- 
tiff seeking  a  specific  performance  in  equity,  and  the  case  of  a  defendant  re- 
sisting such  performance.  We  have  already  seen  that  the  specific  execution 
of  a  contract  in  equity  is  a  matter,  not  of  absolute  right  in  the  party,  but  of 
sound  discretion  in  the  court.  Hence  it  requires  a  much  less  strength  of  case 
on  the  part  of  the  defendant  to  resist  a  bill  to  perform  a  contract  than  it  does 
on  the  part  of  a  plaintiff  to  maintain  a  bill  to  enforce  a  specific  performance. 
When  the  court  simply  refuses  to  enforce  the  specific  performance  of  a  con- 
tract, it  leaves  the  party  to  his  remedy  at  law.  *  *  *  But  courts  of  equity 
do  not  stop  here,  for  they  will  let  in  the  defendant  to  defend  himself  by  evi- 
dence to  resist  a  decree  where  the  plaintiff  would  not  always  be  permitted  to 
establish  his  case  by  the  like  evidence.  For  instance,  courts  of  equity  will 
allow  the  defendant  to  show  that  by  fraud,  accident,  or  mistake  the  thing 
bought  is  different  from  whkt  he  intended,  or  that  material  terms  have  been 
omitted  in  the  agreement,  or  that  there  has  been  a  variation  of  it  by  parol." 

Again,  in  Bigelow  on  Fraud,  890,  it  is  said: 

"Specific  performance  of  an  agreement  is  never  compelled  unless  the  case  is 
free  from  the  imputation  of  all  deception.  *  *  *  The  conduct  of  the  per- 
son seeking  it  must  be  free  from  all  blame.  Misrepresentation,  even  as  to  a 
small  part  of  the  subject,  will  exclude  him  from  relief  in  equity." 

And  again,  at  page  894,  he  says: 

''There  is  a  distinction  between  the  exercise  of  Jurisdiction  for  setting  aside 
a  contract  and  refusing  execution.  Equity  will  not  carry  hard  or  unreason- 
able bargains  into  execution.  *  *  «  The  power  of  awarding  specific  ex- 
ecution *  *  «  rests  in  sound  judicial  discretion,  and  will  not  be  applied 
to  cases  that  are  hard,  or  unfair,  or  unreasonable,  or  founded  upon  a  very  in- 
adequate consideration.  The  case  may  therefore  be  such  that  equity  will  neither 
decree  execution  for  the  one  party,  nor  set  aside  the  contract  for  the  other. 
In  such  cases  the  contract  stands,  and  the  parties  must  look  to  the  courts  of 
law  for  its  enforcement  or  for  defense.*' 

Again,  in  3  Pars.  Cont.  M14,  it  is  said: 

'* Equity  will  nOt  enforce  a  contract  tainted  with  fraud  on  the  part  of  the 
applicant.  ♦  ♦  ♦  Here  equity  can  hardly  be  said  to  follow  the  law,  be- 
cause it  goes  further,  for  it  requires  perfect  good  faith,  and  will  refuse  specific 
performance  of  a  contract  if  it  were  obtained  by  means  of  misrepresentation 
or  misdirection,  which  would  not  be  sufficient  to  avoid  the  contract  at  law. 
*  «  *  A  much  stronger  case  is  necessary  to  set  aside  an  executed  agree- 
ment on  the  ground  of  misrepresentation  or  concealment  than  is  sufficient  to 
induce  a  court  of  equity  to  refuse  a  specific  performance  of  one  that  is  ex* 
ecutory.    Indeed,  as  equity  is  never  bound  to  give  this  relief*  so  it  never  wllli 
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unless  the  justice  of  the  case,  as  drawn  from  all  its  facts,  demands  it.  Hence 
there  must  not  only  be  an  entire  absence  of  frauds  but  an  equal  absence  of 
oppressiveness,  and  if  a  decree  would  operate  more  hardly  than  it  should  on 
the  defendant,  this  would  be  sufQcient  reason  for  withholding  it." 

This  rule  cited  from  the  text-books  is  abundantly  supported  by  the 
adjudged  cases.  Race  v.  WesUm,  86  111.  94 ;  Frisby  v.  BaUance,  4  Scam.  299; 
MarUock  v.  BuUer,  10  Ves.  292;  WHlan  v.  WiUan,  16  Ves.  83;  Jaynes  v. StaU 
ham,  3  Atk.  388. 

We  think  there  can  be  no  doubt  that  this  contract,  if  enforced  accord- 
ing to  its  letter  and  spirit,  would  act  oppressively  and  unjustly  upon  this 
defendant.  He  is  a  competing  manufacturer  in  the  same  field  with  the 
complainant.  He  is  the  owner  of  patents  which  the  complainant  has 
acquiesced  in  his  right  to  use  in  conducting  his  business,  and  covering 
many,  if  not  all,  the  features  in  his  machines  enumerated  in  the  ninth 
article  of  the  contract;  and  we  cannot  but  look  upon  this  article  and  the 
other  provisions  of  the  contract  as  a  cunning  device  to  bind  this  defend- 
ant, not  only  in  a  manner  which  he  did  not  comprehend  or  understand 
at  the  time  he  executed  the  agreement,  but  also  in  a  manner  which  would 
be  contrary  to  public  policy;  as  we  think  the  courts  should  certainly  not 
favor  any  efforts  on  the  part  of  patentees  or  owners  of  patents  to  obtain 
by  indirection  or  subterfuge  an  admission  as  to  the  validity  of  their  pat- 
ents which  ties  the  hands  and  cripples  the  energies  of  a  competitor. 
Many  of  these  patents  held  by  complainant,  and  perhaps  all  of  them, 
may  be  valid  for  their  specific  devices,  but  the  law  should  not  encourage 
parties  holding  such  patents  to  invent  or  devise  schemes  by  which  to  ob- 
tain admissions,  directly  or  indirectly,  of  the  validity  of  their  patents, 
so  as  to  foreclose  investigation  and  discussion  upon  the  question  of  their 
validity;  and  hence  we  simply  say  that  this  contract  seems  to  be  so  op- 
pressive, and  so  unjust  and  inequitable  in  its  terms,  and  so  contrary  to 
sound  public  policy,  that  it  ought  not  to  be  enforced  in  a  court  of  equity, 
even  if  the  defendant  fully  understood  and  comprehended  the  force  and 
import  of  every  paragraph  of  it. 

The  bill  is  therefore  dismissed  for  want  of  equity. 


Pope  Makuf'g  Go.  v.  Gobmully  &  Jeffrey  MAinrr'a  Co.  a  aL 

(No.  830.) 

((Hreuit  CovrU  2r.  D.  minait.    April  80, 1888.) 

Patents  fob  Ihvewtions— Soopb  of  Claim— Biotclb  Skats. 

The  first  and  second  claims  of  letters  patent  No.  252,380,  of  January  10, 
1882,  to  CurtisB  H.  Veeder,  for  a ''seat  for  bicycles, "  are:  *'(1)  A  suspension  sad- 
dle, constructed  with  a  flexible  portion,  and  having  an  under  spring  in  two  or 
more  parts,  to  which  the  flexible  nortion  is  attached  at  either  end,  and  which 
metallic  parts  are  extensible. "  (2)  ''In  a  velocipede  seat,  the  combination  of 
plates  and  clamps,  stop  and  adjusting  bolts. "  The  patent  also  contains  a  dis- 
claimer limiting  the  claim  solely  to  the  "improved  form  of  spring. "  Held,  in 
view  of  the  disclaimer,  that  the  patent  must  be  restricted  to  the  form  of  spring 
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shown ;  the  principles  of  both  suspension  and  extensibility,  as  applied  to  sad- 
dles, being  old  in  the  art,  as  evidenced  by  the  English  patent  of  lAmpi.ugh  and 
Brown  of  July,  1878.  the  Shire  patent  of  May  26»  1879,  and  the  Fowler  pateuu 
of  May,  1880.  and  October,  1881. 

2.  Same— JouiiNAL-BoxEs. 

The  second  claim  of  letters  patent  No.  197,289.  of  November  20,  1877,  to  A. 
L,,  Q.  M.,  and  O.  E.  Peters,  for  an  "anti-friction  journal-box,"  is  "the  bear- 
ings with  the  shoulders  beveled  or  notched,  combined  with  the  nut.  or  its 
equivalent,  correspondingly  beveled  or  notched. "  Held,  in  view  of  the  prior 
state  of  the  art,  as  evidenced  by  the  English  patent  of  1858  to  Chinnock,  and 
the  American  patents  of  1868  to  Jewett  and  Leach,  of  1870  to  Alcott,  and  of 
1872  to  Kuse  and  Vernon,  that  the  claim  must  be  strictly  confined  to  the  de- 
vices shown,  viz.,  a  beveled  nut  for  the  adjustment  of  beveled  rollers,  and  that 
it  did  not  cover  a  lateral  adjustment  for  ball-bearings  by  means  of  a  nut. 

8.  SamS— Velocifedb  Handles. 

In  letters  patent  No.  245,542,  of  August  9,  1881,  to  Thomas  W.  Moran.  for 
"handles  for  velocipedes,''  the  improvement  consists  in  affixing  by  the  de- 
vice shown  a  ball  of  rubber  to  the  ends  of  the  velocipede  handles.  Beld,  if 
not  void  for  want  of  invention,  restricted,  in  view  of  the  prior  state  of  the  art, 
as  evidenced  by  the  English  patent  of  July,  1877,  to  Harrison,  to  the  specific 
device  shown. 

4.  Same— Handlb-Babs. 

The  only  feature  covered  hj  letters  patent  No.  810,776,  of  January  18, 18^, 
to  William  P  Benham.  for  "improvements  in  velocipedes,"  is  the  idea  of  an 
undivided  handle-bar,  and  the  means  by  which  the  bar  is  fastened  to  the  steer- 
ing-head. Held,  that  the  undivided  handle-bar  was  a  mere  steering-bar  with- 
out novelty;  and  that  the  patentable  novelty,  if  any,  was  confined  to  the 
means  by  which  the  handle-bar  was  locked  to  the  steering-head. 

6.  Same— iNFBmGBMENT. 

The  first  and  third  claims  of  letters  patent  No.  810,776,  of  January  18,  1885, 
to  William  P.  Benham.  for  "improvements  in  velocipedes, "  are  (1)  "'the  com- 
bination of  an  undivided  bar,  and  an  open  slotted  lug,  and  two  sleeved  nuts,  or 
their  equivalents,  one  on  either  side  the  lug,  surrounding  the  bar  and  adapted 
to  lock  it  rigidly  to  the  lug. "  (3)  "In  combination  with  the  handle-bar.  the 
detent,  constructed  and  adapted  to  operate  substantially  as  and  for  the  pur- 
pose set  forth. "  Held,  the  undivided  bar  being  void  for  want  of  novelty, 
the  use  of  an  undivided  handle-bar  fastened  to  the  steering-head  by  a  method 
making  use  of  neither  the  open  slotted  lug  and  two-sleeved  nuts,  nor  the 
detent,  was  not  an  infringement 

6.  Same— Patentability— In  VBNTIOK— Pedal  Babs. 

The  feature  covered  by  the  second  and  third  claims  of  letters  patent  No. 
828,162,  of  July  28, 1886,  to  Emmett  Q.  Latta,  for  an  "improvement  in  veloci- 
pedes, "  is  the  pedal-bar  coated  with  rubber,  longitudinally  grooved*  so  as  to 
furnish  two  bearing  surfaces  on  opposite  sides  of  the  groove.  Held  void  for 
want  of  novelty,  a  round  grooved  rubber-coated  pedal-bar  being  old.  as  shown 
by  the  English  patent  of  January,  1876,  to  Jackson,  and  the  Harrison  patent 
of  1877,  and  the  change  of  form  by  Latta  to  a  polygonal  shaped  bar  involving 
no  invention. 

In  Equity.     Bill  for  infringement. 

Before  Gresham,  Circuit  Judge,  and  Blodgett,  District  Judge.  \ 

Cobum  &  Thdcher,  for  complainant. 

B.  F.  Thurston  and  Offidd  &  TowUj  for  respondent. 

Blodgett,  J.  The  bill  in  this  case  charges  the  defendants  with  the 
infringement  of  the  following  patents:  (1)  Patent  No.  252,280,  granted 
on  January  10,  1882,  to  Curtiss  H.  Veeder,  for  a  "seat  for  bicycles;*' 
(2)  patent  No.  197,289,  granted  November  20,  1877,  to  A.  L.,  G.  M., 
and  0.  E.  Peters,  for  "an  anti-friction  journal-box;"  (3)  patents  Nos. 
235,551  and  245,642,  granted  December  14, 1880,  and  August  9, 1881,. 
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respective!}^,  to  Thomas  W.  Moran,  for  "handles  for  velocipedes;"  (4) 
patent  No.  240,905,  granted  May  8,  1884,  to  John  Harrington  for  an 
"improvement  in  bicycles;*'  (5)  patent  No.  810,776,  granted  January 
13,  1885,  to  William'  P.  Benham  for  "improvements  in  velocipedes;" 
(6)  patent  No.  323,162  granted  July  28, 1885,  to  Emmett  G.  Latta,  foran 
"improvement  in  velocipedes;"  (7)  patent  No.  329,851,  granted  Novem- 
ber 3,  1885,  to  Albert  H.  Overman  for  an  "improvement  in  pedals  for 
velocipedes."  It  is  charged  that  the  patents  now  in  question  have  been 
duly  assigned  to,  and  are  now  the  property  of,  the  complainant.  The 
bill  asks  for  an  injunction  and  an  accounting  for  the  damages  sustained 
by  the  alleged  infringement.  We  find  no  proof  in  the  record  showing 
or  attempting  to  show  infringement  of  the  Moran  1880  patent,  the  Har- 
rington patent,  nor  the  Overman  patent,  and  as  complainant's  attorneys 
have  not  discussed  or  insisted  in  their  oral  or  printed  arguments  that  in- 
fringement is  shown  as  to  these  patents,  we  shall  give  them  no  further 
attention. 

The  Veeder  patent.  No.  252,280,  is  for  an  improvement  in  bicycle 
saddles,  or  seats  for  bicycles;  and  is  stated  in  the  specifications  to  con- 
sist specially  in  "devices  for  suspending  the  leather  or  other  flexible  ma- 
terial of  which  the  seating  surface  is  composed,  and  for  stretching  or  tak- 
ing up  the  slack  in  the  same,  and  for  connecting  the  same  with  the  perch 
or  supporting  bar  for  the  seat,  and  by  means  of  which  the  seat  is  made 
adjustable  backward  and  forward  over  the  perch  or  bar,  *  *  *  and 
consists,  ^r«t,  in  a  divided  metallic  spring  or  supporting  plate  for  the  flex- 
ible seat;  second ^  in  a  modification  of  that  portion  of  said  metallic  spring 
which  forms  the  frame-work  for  the  rear  of  the  seat;  third,  in  mechanism 
for  elongating  or  extending  said  metallic  spring,  so  as  to  take  up  the  slack 
of  the  flexible  seat."  The  patent  contains  eight  claims,  but  infringement 
is  specifically  charged,  and  insisted  upon,  only  as  to  the  first  and  second 
of  these  claims,  which  are  as  follows: 

"(1)  A  suspension  saddle,  constructed  with  a  flexible  portion,  C,  and  hav- 
ing an  under  spring  in  two  or  more  parts,  B,  D,  to  which  the  flexible  portion 
Is  attached  at  either  end,  and  which  metallic  parts  are  extensible,  substantially 
as  and  for  tlie  purposes  set  forth.  (2)  In  a  velocipede  seat,  the  combination 
of  plates,  B  and  D,  clamp,  F,  stop  b,  and  adjusting  bolt,  F\  substar  llally  as 
shown  and  described. " 

The  patent  contains  a  disclaimer  as  follows: 

^I  am  awa^e  that  a  spring  has  been  used  to  support  the  seat  or  saddle  of  a 
blcyle.  I  therefore  do  not  claim  the  general  application  of  a  spring  for  this 
purpose;  but  I  do  claim  the  improved  form  of  spring  as  herein  described." 

The  features  of  this  patent  now  in  controversy  are  especially  the  curved 
spring,  which  is  made  in  two  parts,  both  ends  being  curved  upward, 
and  the  parts  connected  by  a  clamp,  so  that  the  spring  is  extensible; 
and,  the  flexible  seat  being  attached  to  these  curved  ends  of  the  spring, 
the  slack  of  the  seat  can  be  taken  up  by  extending  the  spring. 

The  Peters  patent.  No.  197,289,  is  described  in  the  specifications  as 
"an  improvement  for  overcoming  the  friction  of  the  bearings  of  all  ve- 
hicles mounted  on  wheels,  and  the  journals  of  all  revolving  shafts,  cyl- 
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inders,  and  bearings  of  machinery.  *  *  *  The  invention  is  a  com- 
bination of  rollers  or  cylinders  made  of  iron,  steel,  or  any  suitable  metak 
or  other  materials,  of  sufficient  number,  and  suitable  in  length,  size,  and 
form,  which  revolve  around  the  spindle  or  bearing  of  the  axle  within 
the  hub  of  the  whe^l,  and  around  the  journal  or  bearing  of  the  shaft  or 
cylinder,  and  within  the  journal-box,  the  rollers  being  independent  of 
the  bearing  and  the  hub  or  journal-box.  *  *  *  To  support  and 
keep  the  rollers  from  runaing  against  one  another,  and  thereby  produc- 
ing friction,  both  ends  of  each  are  made  with  a  bearing  which  goes  into- 
rings  or  their  equivalents  in  such  a  manner  as  to  allow  the  rollers  U> 
turn  freely  on  their  bearings  as  they  revolve  around  the  bearings  of  the 
axle  or  shaft."  Provision  was  made  for  making  the  ends  of  these  rollers 
beveled  so  that  the  inside  beveled  end  would  bear  against  a  correspond- 
ing bevel  on  the  shoulder  of  the  axle;  while  the  outside  ends  of  the  roll* 
ers  would  bear  upon  an  adjustible  nut  secured  upon  the  outer  end  of  the 
axle,  so  as  to  adjust  the  nut  to  the  rollers  as  they  become  shortened  at 
the  ends  by  wear.  The  patent  contains  four  claims,  but  infringement  is 
ordy  insisted  upon  in  this  case  of  the  second  claim,  which  is  as  follows: 
.  "(2)  The  bearings,  with  Ihe  shoulders  beveled  or  notched,  combined  with 
the  nut,  or  its  equivalent,  correspondingly  beveled  or  notched,  as  shown  in 
Fig.  4." 

The  Moran  patent.  No.  245,542,  grantea  August  9,  1881,  is  for  an 
"improvement  in  the  handles  of  bicycles  and  velocipedes,"  and  consists 
in  affixing,  by  the  device  shown  in  the  patent,  a  ball  of  rubber  to  the 
ends  of  the  velocipede  handles.  The  patent  contains  three  claims,  as 
follows: 

"(1)  The  handle  c^  a  velocipede  provided  with  rubber  ends,  as  set  forth. 
(2)  The  handle  of  a  velocipede,  in  combination  with  rubber  tips  sleeved  upon 
its  ends  as  set  forth.  (3)  A  rubber  handle  for  a  velocipede,  consisting  of  a 
ball  and  neck,  combined  In  one  piece,  as  set  forth." 

The  Benham  patent,  No.  310,776,  is  for  an  improved  aandle-bar  for 
velocipedes  or  bicycles,  and  consists  of  a  handle-bar  in  one  piece,  ex- 
tending from  the  steering-head,  and  fastened  to  the  steering-head  by  the 
peculiar  mechanism  shown.  The  patent  contains  four  claims,  and  in^^ 
fringement  is  charged  as  to  the  first  and  third,  which  are: 

"(1)  The  combination  of  an  undivided  bar,  and  an  open  slotted  lug,  and 
two  sleeved  nuts,  or  their  equivalents,  one  on  either  side  the  lug,  surrounding 
the  bar,  and  adapted  to  lock  it  rigidly  to  the  lug,  essentially  as  set  forth." 
"(3)  In  combination  with  the  handle-bar,  B,  the  detent,  P,  constructed  and 
adapted  to  operate  substantially  as  and  for  the  purposes  set  forth." 

The  Latta  patent.  No.  323,162,  relates,  in  the  language  of  the  specifi- 
cations, to  certain  improvements  in  the  "construction  of  the  pedals  of 
velocipedes  or  bicycles,  and  more  particularly  to  that  class  of  pedals  in 
which  a  serrated  steel  bar  is  combined  with  the  rubber  pedal-bar  in  such 
manner  that  the  i)edal  can  be  changed  from  a  rubber  pedal  to  a  serrated 
or  rat-trap  pedal,  as  may  be  desired.  The  object  of  my  invention  is  to 
combine  a  pedal  bar  of  this  character  in  a  compact  form,  and  in  a  sim- 
ple rpanner,  whereby  the  pedal  can  be  readily  cha,nged  from  a  rubber  to 
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a  serrated  or  rat-trap  pedal,  or  a  rubber  and  rat-trap  pedal  combined, 
and  to  so  construct  the  parts  whereby  ttxe  pedal  bars  are  more  elastic  and 
yielding  to  the  foot  than  those  now  in  use,  and  whereby  the  bearing  sur- 
faces are  increased  and  the  weight  of  the  bars  are  reduced  at  the  same 
time."  The  patent  contains  eight  claims,  and  infringement*  is  charged 
as  to  the  second  and  third,  which  are  as  follows: 

''(2)  The  combination,  with  the  pedal-frame,  of  a  rubber  pedal-bar,  H,  pro- 
vided with  a  central  longitudinal  groove,  h,  and  two  bearing  surfaces,  h^  h% 
on  opposite  sides  of  the  groove,  b,  substantially  as  set  forth.  (8)  The  com- 
bination, with  a  pedal  frame,  of  a  rubber  pedal-bar,  H,  pivoted  to  the  frame 
by  a  rod,  1,  and  provided  on  each  of  its  sides  with  a  longitudinal  groove,  h, 
•and  two  bearing  faces,  h^  h^,  on  opposite  sides  of  the  groove,  whereby  the 
bar,  H,  is  adapted  to  receive  the  pressure  at  its  sides  or  edges,  and  be  com- 
pressed on  opposite  sides  of  the  rod,  i,  substantially  as  set  forth." 

The  defenses  interposed  are:  (1)  That  the  patents  in  question  are  void 
tor  want  of  novelty;  (2)  that  the  defendants  do  not  infringe. 

Complainant  insists  that  defendants,  by  certain  license  contracts  made 
by  complainant  to  the  defendant  Gormully,  dated  June  13,  1883,  and 
December  1,  1884,  have  admitted  the  validity  of  each  and  all  the  pat- 
ents involved  in  this  suit,  and  the  title  of  complainant  thereto;  that  al- 
though said  licenses  are  in  terms  only  to  defendant  (jormuUy,  yet  de- 
fendant Jeffrey  was,  in  fact,  interested  in  the  business  of  GrormuUy  as -an 
actual  partner,  and  that  the  defendant  the  Gormully  &  Jeffrey  Manu- 
facturing Company  is  a  corporation  organized  and  operated  only  for  the 
convenience  of  said  Gormully  and  Jeffrey,  and  that  said  Gormully  and 
Jeffrey  are  the  sole  owners  of  its  stock  and  managers  of  its  affairs,  and  that 
therefore  all  the  defendants  in  this  case  are  by  virtue  of  said  license  con- 
tracts estopped  to  deny  the  validity  of  said  patents,  or  either  of  them,  or 
any  claim  thereof,  and  are  also  estopped  to  deny  complainant's  title  to 
said  patents  or  either  of  them.  In  the  preceding  case,  (No.  824,  anUj 
877,)  we  fully  discussed  the  character  of  these  licenses,  and  considered 
the  question  as  to  how  far  they  are  binding,  and  came  to  the  conclusion 
that  these  license  contracts  ceased  to  operate  upon  and  bind  the  defend- 
ant Gormully  after  the  termination  and  surrender  thereof;  and  as  the 
same  proofs  in  regard  to  the  validity  of  the  said  contracts  are  before  us 
in  this  case,  we  again  say  that  our  conclusion  is  that  the  defendant  Gor- 
mully accepted  said  license  contracts  with  the  mistaken  belief  and  un- 
•derstanding  that  they  terminated  and  became  wholly  inoperative  on  the 
Ist  day  of  April,  1886,  and  that  thenceforward  all  his  relations  with  and 
obligations  to  complainant  by  virtue  of  said  license  contracts  ceased  and 
were  at  an  end,  and  hence  that  it  would  be  inequitable  to  enforce  said 
license  contracts  against  Gormully,  the  licensee,  after  such  termination; 
and,  as  the  defendants  Jeffrey  and  the  GrormuUy  &  Jeffrey  Manufactur- 
ing Company,  by  complainant's  own  showing,  were  only  bound  by  these 
contracts  through  Gormully,  they  are  not  estopped  to  contest  the  valid- 
ity of  these  patents  any  more  than  Gormully  himself  is  so  bound.  We 
therefore  turn  to  the  consideration  of  the  issues  made  upon  the  patents 
themselves. 
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In  regard  to  the  Veeder  patent,  there  can  be  no  doubt,  we  think,  that 
it  was  intended  to  contain  not  only  the  idea  of  a  suspension  saddle  by 
the  suspension  of  some  flexible  material,  like  leather  or  cloth,  but  also 
the  idea  of  extensibility,  so  that,  by  extending  the  bearings  or  suspension 
points  of  the  saddle  as  the  seat  material  became  stretched  or  slacked,  the 
slack  might  be  taken  up;  and  this  element  of  extensibility  was  obtained 
by  Veeder  through  his  peculiar  extensible  springs,  or  his  double  spring, 
if  it  may  be  so  called,  coupled  together  in  the  center,  and  capable  of  be- 
ing elongated  or  extended.  The  proof  shows  that  the  idea  of  a  suspen- 
sion saddle  was  not  new  with  Veeder;  and,  without  discussing  all  the  pat- 
ents cited  by  the  defendants  as  anticipatory  of  the  Veeder  device,  it  is  suffi- 
cient to  say  that  in  the  English  patent  of  Lamplugh  and  Brown,  of  July, 
1 87  8 ,  an  extension  seat  is  shown  in  at  least  three  different  forms ;  the  spring 
upon  which  the  rear  end  of  the  seat  is  suspended  being  movable,  so  that 
the  principle  of  extensibility  is  clearly  shown  in  this  patent.  So  in  the 
Shire  patent  of  May  26, 1879,  a  suspension  seat  is  shown  with  facilities  for 
extending  or  taking  up  the  slack,  and  the  same  feature  is  shown  in  the 
Fowler  patent  of  May,  1880,  and  the  later  Fowler  patent  of  October,  1881. 
Finding,  therefore,  that  the  principles  of  suspension  and  extensibility  are 
both  old  in  the  art,  the  only  inquiry  left  is  whether  the  defendant  uses  the 
peculiar  extensible  spring  shown  by  the  Veeder  patent;  and  a  simple  in- 
spection of  the  defendants'  saddle  shows  that,  while  it  may  be  said  to 
contain  the  feature  of  suspension  and  extensibility  by  means  of  certain 
devices  whereby  it  is  connected  with  and  held  to  the  backbone  of  the 
bicycle,  or  seat  of  the  tricycle,  yet  it  does  not  contain  the  spring  shown 
in  the  Veeder  patent;  and  as  the  Veeder  patent  must  be  restricted  by 
the  disclaimer  to  the  form  of  spring  shown  in  that  patent,  and  as  sus- 
pended saddles  were  old  before  Veeder,  it  is  sufficient  to  say  that  the 
defendants  do  not  use  that  form  of  spring,  and  hence  do  not  inMnge  the 
Veeder  patent.- 

Neither  the  complainant  nor  the  defendants  use  the  Peters  patent  as  it 
is  shown  and  described  in  the  specifications, — that  is,  they  do  not  use  it 
with  roUer-bearings,  as  described  and  shown  in  the  specifications  and 
drawings,^— but  the  contention  on  the  part  of  the  complainant  is  that  this 
patent  is  the  germ,  so  to  speak,  of  all  the  ball-bearing  devices  which  have 
a  provision  for  lateral  adjustment  to  compensate  for  the  wear,  and  that 
the  beveled  rollers  shown  in  that  patent  are  but  another  form  of  ball  or 
globular  bearings,  and  that  Peters  was  the  first  to  show  a  means  of  later- 
ally adjusting  ttiese  bearings,  whether  the  bearing  was  in  the  form  of  a 
roller  or  a  baU.  The  defendants'  machines  have  ball-bearings  in  the 
main  wheel,  the  rear  wheel,  and  the  treadles,  the  balls  being  held  in 
grooves  or  channels,  and  there  being  in  all  their  journal-boxes  an  arrange- 
ment for  lateral.adjustment;  but  defendants  contend  that  devices  for  lat- 
eral adjustment  of  these  bearings  were  old  long  before  the  Peters  patent, 
and  the  proof  shows  that  in  1853  one  Ghinnock  received  a  patent  in  Eng- 
land on  a  ball-bearing  which  had  provision  for  a  lateral  adjustment  by 
means  of  a  beveled,  nut,  while  the  American  patent  to  Alcott,  in  1870, 
shows  the  same  feature  of  adjustability,  and  by  substantially  the  same 
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mechanism,  for  a  roller-bearing.  The  American  patent  to  Jewett  &  Leach, 
granted  in  1868,  also  exhibits  the  same  feature  of  lateral  adjustability. 
We  also  find  that  the  American  patents  to  Ruse  and  Vernon,  both  granted 
in  1872,  which,  while  not  for  roller  or  ball  bearings,  show  beveled  bear- 
ings  with  beveled  nuts  for  end  wise  or  lateral  adj  ustment.  These  are  only 
a  few  of  the  many  proofs  in  the  record  of  devices  for  lateral  adjustment 
well  and  publicly  known  in  the  art  long  prior  to  the  advent  of  this  Peters 
patent.  The  Alcott  patent  was  for  a  roller-bearing  like  Peters',  with  the 
ends  of  the  rollers  beveled,  so  as  to  fit  into  a  V-shaped  channel  or  groove; 
this  groove  being  what  may  be  termed  a  double  bevel, — that  is,  there  was 
a  beveled  bearing  over  the  ends  of  the  rollers  as  well  as  under  them, — 
while  Peters  ortly  had  a  bevel  under  his  roller  ends;  but  the  principle  of 
the  Peters  bevels  is  all  shown  in  this  Jewett  &  Leach  patent,  including 
the  special  arrangement  and  directions  for  obtaining  the  endwise  or  lat- 
eral adjustment.  Indeed,  we  can  say  from  common  knowledge  that  it 
was  old  long  before  the  Peters  patent  was  granted  to  secure  endwise  or 
lateral  adjustment  to  take  up  the  end  wear  upon  the  common  wagon  and 
buggy  axle  by  means  of  a  nut  and  screw,  and  the  fact  that  the  Peters 
rollers  were  beveled  cuts  no  figure  in  this  matter  of  lateral  adjustment. 
A  plain  screw-nut  being  old  to  take  up  the  end  wear  of  an  ordinary  car- 
riage or  buggy  axle,  we  doubt  if  it  required  invention  to  apply  it  to  a 
beveled  roller  like  Alcott  or  Peters,  when  endwise  adjustment  to  beveled 
rollers  was  found  desirable.  We  therefore  conclude  that  there  was  no 
novelty  in  the  Peters  mode  of  lateral  adjustment  covered  by  his  second 
claim.  But,  if  we  had  any  doubt  on  the  question  of  novelty,  we  are  clear 
that  the  defendants  do  not  infringe  this  claim,  as,  in  the  state  of  the  art, 
this  feature  of  the  Peters  patent  must  be  strictly  confined  to  the  special 
devices  shown, — ^that  is,  to  a  beveled  nut  for  the  adjustment  of  beveled 
rollers, — and  cannot  be  held  to  cover  a  lateral  adjustment  for  ball-bear- 
ings by  means  of  a  nut,  which  was  old  and  well  known  when  Peters  came 
into  the  field.  Without,  therefore,  discussing  in  detail  all  the  patents 
and  devices  shown  in  this  record,  which  it  is  claimed  anticipate  the  Peters 
patent  when  it  is  converted  into  a  ball-bearing  device,  if  such  conversion 
is  deemed  allowable,  we  certainly  find  in  the  evidence  several  much  older 
devices  as  readily  susceptible  of  such  conversion  as  the  Peters,  and  hence 
must  hold  that  the  defendants,  by  the  use  of  their  adjustable  ball-bear- 
ing device,  do  not  infringe  the  Peters  patent. 

The  Moran  patent.  No.  245,542,  granted  August  9,  1881,  is,  as  al- 
ready stated,  for  fixing  a  rubber  ball  to  the  ends  of  the  handle  of  the  ve- 
locipede. If  it  can  be  conceived  that  there  is  any  patentability,  or  was 
any,  in  August,  1881,  in  fixing  soft  rubber,  or  any  soft  and  flexible  ma- 
terial, to  the  ends  of  a  velocipede  handle  for  the  purpose  of  preventing 
it  from  wearing  the  hands,  or  taking  off  the  jar  of  the  machine,  certainly, 
that  idea  is  fuUy  anticipated  in  the  English  patent  of  Harrison  of  July, 
1877;  and  this  Moran  patent,  in  its  entire  scope  and  means  of  applying 
the  rubber  to  the  handle,  seems  to  contain  nothing  new,  and  nothing 
which  is  not  shown  in  the  Harrison  patent.  In  his  provisional  specific 
cations  Harrison  says: 
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"The  fourth  part  of  my  invention  consists  of  a  sheath  or  glove  of  India  rub^ 
ber,  cloth,  or  any  other  soft  material  to  fit  closely,  partly  or  entirely  coveripg 
the  handles  of  bicycles  or  tricycles,  which  may  be  filled  with  air.  This  is  to 
obviate  sore  hands,  to  give  greater  comfort,  especially  in  long  journeys,  to  the 
hands,  which  lessens  the  vibration,  and  is  softer  to  the  hand-grip,  and  also 
lessens  the  concussion  in  case  of  the  bicycle  falling  upon  the  handles.  The 
probability  of  bent  handle-bars  and  roughed  hands  is  lessened  thereby." 

Harrison  gives  no  specific  directions  as  to  how  his  rubber  ball,  or  rub- 
ber sleeve,  is  to  be  fastened  upon  the  handles,  and,  of  course,  any  device 
for  that  purpose  was  open  to  him.  It  may  be  that  the  peculiar  method 
described  in  Moran's  patent  of  fastening  the  rubber  to  the  handle  involves 
patentability;  but  even  if  that  be  so,  the  defendants  do  not  use  that  ex- 
act method,  and  it  is  doubtful  whether  in  any  of  the  claims  of  the  Moran 
patent  these  particular  modes  of  fastening  the  rubber  to  the  handles  are 
specifically  included.  We  must  therefore  find  that  the  broad  claim  set 
up  by  the  complainant  for  the  scope  of  this  Moran  patent  cannot  be  sus- 
tained; and  if  the  patent  can  be  sustained  at  all,  it  is  only  for  the  spe- 
cific devices  which  the  defendants  do  not  use. 

As  to  the  Benham  patent,  No.  310,776,  granted  January  13,  1885, 
the  only  feature  which  it  covers  is  the  idea  of  an  undivided  handle-bar, 
and  the  means  by  which  this  bar  is  fastened  to  the  Bteering-head.  Un- 
doubtedly the  idea  of  a  continuous  or  undivided  steering-bar  is  as  old  as 
the  attempt  to  steer  ships  by  a  steering  bar  fastened  to  the  rudder-post,  and 
ropes  or  chains  leading  to  the  wheel,  or  the  old-fashioned  auger-handle 
by  which  the  auger  is  turned  in  use.  There  may  be  some  novelty  in  the 
means  by  which  Benham  locked  his  handle-bar  to  the  steering-head  s& 
as  to  make  the  same  easily  removable,  and  at  the  same  time  give  a  firm 
fastening;  but,  if  there  was  any  patentable  novelty  in  the  device,  it  is 
certainly  not  infringed  by  the  defendants,  who,  while  they  use  an  undi- 
vided handle-bar,  have  adopted  a  different  method  for  fastening  the  same 
to  the  steering-head,  and  do  not  use  either  the  complainant's  open  slotted 
lUg  and  two-sleeved  nuts,  or  their  detent. 

As  to  the  Latta  patent,  the  featqre  covered  by  the  second  and  third 
claims,  which  the  defendant^  are  charged  with  infringing,  is  the  pedal- 
bar  coated  with  rubber  longitudinally  grooved  so  as  to  furnish  two  bear- 
ing surfaces  on  opposite  sides  of  the  groove.  The  proof  shows  that  pedal- 
bars  coated  with  rubber  were  old  long  before  the  date  of  this  patent,  and 
that  such  pedal-bara  had  been  grooved  longitudinally.  Pedal-bars  with 
rubber  surfaces  are  shown  in  the  English  patent  to  Jackson,  of  January, 
1876.  They  are  also  shown  in  the  Harrison  patent  of  July,  1877.  The 
latter  patent  shows  roupd  pedal-bars  coated  with  rubber,  and  g^x>oved 
longitudinally;  and  it  certainly  seems  almosta  libel  upon  inventive  talent, 
after  a  round. grooved  pedal-bar  had  been  shown,  to  claim  that  there  is 
any  invention^  in  changing  the  form  to  a  polygonal-shaped  bar  with 
grooved  surfaces. 

The  view  which  we  tak^  of  all  these  patents,  when  considered  upott 
their  merits  in  the  light  of  the  prior  art,  compels  us,  thereforei  to  dismisa 
this  bill  for  want  of  equity.   . 
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Pope  Manuf'g  Co,  v.  Gormully  &  Jeffrey  Manuf'g  Co*  et  al. 

(No.  845.) 

(HreuU  Court,  IT.  D.  lUinaU.    April  80, 1888.) 

1«  Patbktb  for  iNTEirnoirs— AssiGNiociTT—SiNaLB  Claim. 

It  is  competent  for  the  patentee  to  assign  a  single  claim  only  of  the  patent, 
and  as  to  that  to  reserve  to  himself  a  shop-right;  and  such  an  assignment  car- 
ries with  it  to  the  assignee  the  right  to  maintain  a  bill  for  an  infringement  of 
such  claim  so  assigned. 

%  Samib— Patbwtabilitt— NoTOBLTT— Vblocipbdb  Seats. 

The  second  claim  of  letters  patent  Ko.  dl0,871,  of  June  8, 1878,  for  an  "im* 
provement  in  yelocipedes, "  is,  in  a  yelocipede,  the  adjustable  hammock  seat.  '^ 
HM  Yoid  for  want  of  novelty,  hammock-seated  saddles  being  old  when  the 
patent  was  granted,  as  evidenced  by  the  Bishop  saddle,  the  Miller  patent  of 
1866,  the  Curry  patent  of  1867.  the  Harris  patent  of  1875,  and  the  English  pat- 
ent of  1878  to  Lamplugh  and  Brown. 

8.  Same. 

The*flrst  claim  of  letters  patent  Ko.  814.143,  of  March  17, 1885,  to  Thomas  6. 
Eirkpatrick,  for  a  ''bicycle  saddle,"  is  "the  combination,  with  the  perch  or 
backbone  of  a  velocipede,  or  similar  vehicle,  of  independent  front  and  rear 
springs  secured  to  snch  perch  or  backbone,  and  flexile  seat  suspended  directly 
over  said  spring  at  the  front  and  rear,  respectively. "  Held,  in  view  of  the  state 
of  the  art,  as  evidenced  particularly  by  the  Fowler  patent  of  1881,  that  the 
claim  must  be  restricted  to  the  special  device  for  the  bifurcated  forward  springs 
which  are  carried  beyond  the  steering  head. 

In  Equity.     Bill  for  infringement. 

Before  Greshah,  Circuit  Judge,  and  Blodgett,  District  Judge 

Cobum  &  ThacheTy  for  complainant. 

B.  F.  ThurgUm  and  Offidd  &  Taide^  for  respondents. 

Blodgett,  J.  The  bill  in  this  case  charges  the  infringement  by  de- 
fendant of  two  letters  patent  owned  by  the  complainant  corporation,  one 
being  patent  No.  216,871,  granted  to  John  Shire,  June  3, 1878,  for  "an 
improvement  in  velocipedes;"  and  the  other  being  patent  No.  814,142, 
granted  March  17,  1885,  to  Thomas  B.  Kirkpatrick,  for  a  bicycle  sad- 
dle. The  Shire  patent  shows  a  hammock-seated  saddle,  the  seat  of  the 
saddle  being  suspended  at  either  end,  and  fastened  at  the  rear  to  what  is 
termed  a  "hammock  block,"  which  block  is  fastened  to  what  the  patentee 
calls  a  "fender,"  a  part  which,  to  some  extent,  takes  the  place  in  his 
structure  of  the  backbone  or  reach  of  the  ordinary  velocipede;  while  the 
forward  end  of  the  saddle  is  fastened  by  a  strap  and  buckle  to  a  spring- 
bar  connected  with  the  bifurcated  steering-head .  The  patent  contains  four 
claims,  and  infringement  is  only  charged  as  to  the  second  claim,  which  is: 
"(2)  In  a  velocipede,  the  adjustable  hammock  seat,  I,  substantially  as 
set  forth."  The  element  of  adjustability  seems  in  this  device  to  be  ob- 
tained by  means  of  the  strap  and  buckle  by  which  the  hammock  seat  i^ 
fastened  at  its  forward  end.  The  ICirkpatrick  patent  is  said  in  the  specific 
cations  to  consist  "in  a  peculiar  arrangement  of  front  and  rear  springs, 
secured  independeptly  to  the  reach  or  backbone  of  the  machine,  in  con- 
nection with  the  flexile  seat  suspended  at  the  front  and  rear  from  said 
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springs;"  and  defendant  is  charged  with  infringement  of  the  first  claim, 
(there  being  six  claims  in  the  patent,)  which  is  in  the  following  words: 

''(1)  The  combination  with  the  perch  or  backbone  of  a  velocipede,  or  simi- 
lar vehicle,  of  independent  front  and  rear  springs,  secured  to  such  perch  or 
backbone,  and  flexile  seat  suspended  directly  over  said  spring  at  Ibe  front 
and  rear,  respectivelj»  substantially  as  set  forth," 

The  defenses  made  are:  (1)  Want  of  title  in  the  complainant  to  the 
Shire  patent;  (2)  that  both  patents  are  void  for  want  of  novelty;  (3) 
that  the  defendants  do  not  infringe. 

Complainants  hold  the  Shire  patent  by  virtue  of  an  assignment  from 
the  patentee,  John  Shire,  which  is  in  the  following  words: 

"Be  it  known  that  I,  John  Shire,  of  Detroit,  Wayne  county,  Mich.,  for 
and  in  consideration  of  one  dollar  and  otiier  valuable  considerations  to  me  paid, 
do  hereby  sell  and  assign  to  Thomas  J.  Kirkpatrick,  of  Springfield,  Qark 
county,  Ohio,  all  my  right,  title,  and  interest  in  and  to  the  letters  patent  on 
velocipedes  granted  to  me  June  16,  1879,  and  numbered  216,381,  mcluding 
all  rights  for  past  infringements,  so  far  as  said  patent  relates  to  or  covers  ad- 
justable hammock  seats  or  saddles,  except  the  right  to  use  said  seat  or  saddle 
in  the  velocipedes  made  by  me  under  said  patent  in  my  business  in  Detroit " 

— ^And  by  an  assignment  from  Kirkpatrick  to  the  complainant. 

It  is  objected  that  this  assignment  did  not  vest  the  tiUe  in  Kirkpatrick, 
and  therefore  that  complainant  did  not  take  from  him  any  right,  except 
the  right  to  use  one  claim  of  the  patent;  and  that  therefore  this  is  not 
such  an  assignment  of  the  patent  as  makes  the  complainant  the  owner, 
and  entitles  it  to  bring  suit  for  infringement.  Defendants  cite  no  case 
expressly  in  point  which  covers  the  case  here  made,  but  rely  upon  Mcdurg 
V.  Kingdand,  1  How.  202;  Gayler  v.  Wilder,  10  How.  477;  and  Goodyear 
v.  Railroad  Co.,  1  Fish.  Pat.  Cas.  626,  where  the  rule  is  stated  that  the 
assignee  of  a  patent  cannot  maintain  a  suit  for  infringement  unless  he  is 
the  owner  of  the  entire  patent  either  for  the  wholeUnited  States,  or  some 
specific  portion  of  its  territory.  Each  claim  of  the  patent,  standing  by 
itself,  is  a  separate  patent  for  the  device  covered  by  that  claim;  and  it 
seems  to  us  that  it  is  entirely  competent  for  a  patentee  to  assign  the  ex- 
clusive right  to  use  so  much  of  the  patent  as  is  covered  by  any  one  of  its 
claims,  and  that  this  becomes  an  operative  assignment  under  the  patent 
laws  to  transfer  the  patent  covered  by  that  claim.  The  language  of  this 
assignment  is  broad  and  comprehensive  enough  to  completely  transfer  all 
the  rights  of  the  patentee  to  the  hammock-seat  feature  of  his  patent,  sav- 
ing to  the  assignor  a  mere  shop-right  for  the  city  of  Detroit;  and  hence 
we  think  this  objection  is  not  well  taken. 

As  to  the  questions  of  novelty  and  infringement,  it  was  not  new  at 
the  time  this  patent  was  issued  to  make  a  hammock-seated  saddle  for 
bicycles,  nor  to  make  such  seat  adjustable.  Hammock-seated  animal 
saddles,  are  old,  and  are  shown  by  the  proof  to  have  been  well  known 
long  prior  to  the  Shire  patent,  as  is  shown  by  defendants'"ExhibitBishop,* 
which  shows  a  saddle  patent  issued  in  1859,  where  there  was  a  leather 
suspension  saddle  supported  by  spring  attachments  at  the  end;  and,  while 
nothing  is  said  about  adjustability,  it  is  obvious  that  if  adjustability  were 
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desired  it  could  have  been  easily  secured  in  this  Bishop  device,  without 
invention.  The  same  may  be  said  of  the  Miller  patent  of  1866,  the 
Curry  patent  of  1867,  and  the  Harris  patent  of  1875.  The  proof  also 
shows  that  Lamplugh  and  Brown  obtained  a  patent  in  England,  in  1878, 
for  a  bicycle  saddle  which  was  suspended  upon  springs  at  each  end;  and, 
while  nothing  is  said  about  adjustability,  it  is  plain  from  the  drawings  6 
and  7  that  it  was  as  readily  adjustable  at  the  forward  end  as  the  Shire 
patent;  Fig.  6  showing  a  connection  at  the  forward  end  by  means  ap- 
parently of  an  iron  strap  with  an  eye-end,  which  engaged  with  an  iron 
hook,  upon  the  shank  of  which  there  was  a  screw-thread  by  which  this 
hook  could  be  shortened,  so  as  to  take  up  the  slack;  and,  even  if  there 
was  no  special  adjustibility  provided  for,  it  is  clear  that  if  adjustability 
became  desirable  or  necessary  it  could  have  been  obtained  by^  substitut- 
ing a  leather  strap  or  buckle  in  place  of  the  iron  strap,  so  as  to  secure 
the  same  kind  of  adjustability  which  is  shown  in  the  Shire  patent.  It 
therefore  «eems  to  us  that  so  far  as  the  hammock  seat  was  concerned,  and 
making  such  seat  adjustable  by  means  for  taking  up  the  slack,  or  even 
making  it  movable  upon  the  reach  of  the  bicycle,  it  had  already  been, 
anticipated  to  such  an  extent  in  the  art  as  to  make  this  claim  of  the 
Shire  patent  void,  or,  if  not  void,  only  valid  for  the  special  device  which 
was  used;  and,  if  valid  for  the  special  device,  then  clearly  the  defendant's 
device  by  which  the  hammock  saddle  is  suspended  at  either  end,  does 
not  infringe  this  second  claim  of  the  Shire  patent. 

The  Kirkpatrick  patent  is  described  by  the  patentee  in  his  specifica- 
tions as  an  invention  which  "relates  to  that  class  of  bicycle  saddles  in 
which  a  flexible  seat  is  suspended  directly  over  the  saddle  spring  or  springs, 
without  the  use  of  an  intermediate  saddle  frame  or  tree;  and  my  inven- 
tion consists  in  a  peculiar  arrangement  of  front  and  rear  springs,  secured 
independently  to  the  reach  or  backbone  of  the  machine,  in  connection 
with  the  flexile  seat  suspended  to  the  front  and  rear  of  said  springs." 
As  has  already  been  said  in  regard  to  the  Shire  patent,  it  was  not  new  at 
the  date  of  the  patent  now  under  consideration  to  suspend  the  flexile 
seat  of  a  velocipede  or  a  bicycle  saddle  from  springs,  or  fastenings,  at 
each  end.  In  other  words,  hammock  seats,  as  they  are  called,  were  old, 
and  the  idea  of  suspending  such  seats  was  shown  in  the  Veeder  patent 
of  1882,  the  Shire  patent  of  1879,  and  the  Lamplugh  and  Brown  English 
patent  of  1878;  and,  even  if  those  patents  did  not  show  a  suspension 
from  springs  at  each  end  of  the  saddle  or  hammock,  it  is  clearly  and  cer- 
tainly shown  in  the  Fowler  patent  of  October,  1881,  where  a  saddle  seat 
is  shown  suspended  from  springs  at  each  end.  It  may  be  that  this  Kirk- 
patrick patent  can  be  sustained  as  a  special  device  for  the  bifurcated  for- 
ward springs  which  are  carried  beyond  the  steering  head,  and  thereby 
the  seat  of  the  saddle  is  brought  somewhat  further  ahead  than  is  shown  in 
saddles  that  are  fastened  to  springs  abaft  the  steering  head  or  post;  but 
the  defendants  do  not  use  that  form  of  bifurcated  springs,  and,  if  the- 
patent  can  be  sustained,  it  must  be  for  that  special  device,  and  nothing 
else.  Hence  we  conclude  that,  while  it  is  possible  that  this  first  claim 
of  the  patent  may  not  be  absolutely  void  for  want  of  novelty,  yet  it  doed 


Digitized  by 


Google 


<896  FEDEBAL  BEPOBTEB* 

not  cover  the  saddles  used  by  the  defendant,  nor  the  manner  in  which 
they  mount  their  saddles  upon  springs. 

We  are  therefore  of  opinion  that  this  suit  should  be  dismissed  for  want 
of  equity. 


Pope  Manuf'q  Co.  v.  Gobmully  &  Jeffbey  Manuf'^  Co.  a  d. 

(No.  850.) 

(Olrevit  Court,  IT.  D.  lUinois.    April  80. 1888.) 

1.  Patbntq  fob  Invbhtions— Patbntabilitt— Novbltt— AxiiB-Bbabtwos. 

The  device  shown  by  claims  d  and  8  of  letters  patent  No.  349,378  of  Novem- 
ber 8, 1881,  to  Albert  E.  Wallace,  for  an  '^improvement  in  axle-bearings  for 
vehicle  wheels, "  consists  of  an  axle  upon  which  slide  two  sleeves,  beveled  at 
the  ends  which  approach  nearest  to  the  middle  of  the  axle,  so  that  when  these 
bevels  are  brought  together,  or  approximately  together,  they  will  form  a 
Y-shaped  groove  upon  the  axle,  the  inner  one  of  these  rings  or  sleeves  rest- 
ing against  the  hub  or  shell  of  the  axle,  and  the  outer  coming  into  close 
connection  with  the  cranio.  Upon  the  axle  is  fitted  a  grooved  bearing-box, 
containing  metallic  balls  carriea  in  said  groove,  and  adapted  to  be  partly  re- 
tained in  the  groove  upon  the  axle  formed  by  these  two  beveled  sleeves;  and 
the  adjustment  to  take  up  the  wear  of  these  balls  is  obtained  by  moving  the 
outer  sleeve  upon  the  axle  by  means  of  a  threaded  screw  at  the  outer  end. 
Hdd  void  for  want  of  novelty,  being  anticipated  by  the  English  patent  of  No- 
vember H  1878,  to  Jamea  Bate. 

d.  Same. 

Claims  2  and  8  of  letters  patent  No.  280,431  of  July  8, 1888,  to  Albert  E. 
Wallace  for  an  "improvement  in  axle-bearinG:s  for  vehicles,"  are:  "(3)  Con- 
structed and  combined  ♦  *  ♦  a  two-part  sleeve,  a  bearing-box.  a  row  of 
balls,  a  serrated  aunulns,  and  a  locking  button,  with  an  axle  and  hub  and 
flange.  (8)  The  combination^  in  a  ball-bearing  device,  of  a  free  bearing-box 
and  a  shell  case.  **  Held  void  for  want  of  novelty,  being  anticipated  by  tho 
English  patents  of  November  14, 1878,  to  James  Bate,  of  March  33, 1880,  to 
Bown  &  uughes,  and  of  May  7, 1880,  to  Monks. 

In  Equity.     Bill  for  infringement. 

Before  Gbesham,  C.  J.,  and  Blodqett,  D.  J. 

Ckbm-n  A  Thacher,  for  complainant. 

B.  F.  ThuriUm  and  Offidd  &  Towle^  for  respondent. 

Blodgett,  J,  In  this  case  defendants  are  charged  with  the  infringe- 
ment of  patent  No.  249,278,  granted  November  8,  1881,  to  Albert  E. 
Wallace  for  *'an  improvement  in  axle-bearings  for  vehicle  wheels;"  and 
of  patent  No.  280,421,  granted  July  3,  1883,  to  Albert  E.  Wallace  for 
^*an  improvement  in  a35e-bearings  for  vehicles."  Both  these  patents 
are  for  dleged  improvements  in  what  is  known  as  "ball-bearing  devices" 
for  axles  or  journals,  especially  with  reference  to  such  bearings  when 
used  in  connection  with  bicycles  or  tricycles;  and  the  features  of  such 
patents  specially  in  controversy  in  this  case  are  the  methods  by  which 
the  adjustment  of  such  bearings  is  obtained.  The  first  patent  contains 
four  claims,  but  infringement  is  only  charged  as  to  the  second  and  third 
of  said  claims,  which  are  as  follows: 
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<*(2)  The  described  anti-friction  bearing  tor  a  wheel  and  axle,  consisting  of 
a  one-part  bearing-box  and  a  two-part  sleeve,  having  a  circular  row  of  balls 
within  said  box,  and  between  bearing  surfaces  in  the  box,  and  on  either  part 
of  the  sleeve,  and  adapted  for  adjustment  for  wear  and  securement  in  position 
on  an  axle  by  a  screw-thread  at  the  outer  end  of  one  part  of  the  sleeve,  oper- 
ating to  draw  it  towards  and  from  the  other  part,  substantially  as  set  forth. 
(3)  The  described  anti-friction  bearing  for  a  wheel  aiid  axle,  consisting  of  a 
two-part  collar  or  sleeve  adapted  to  inclose  the  axle,  a  one-part  bearing-box 
incloeihg  said  sleeve,  and  containing  a  recess  with  bearing-surfaces  between 
which  and  a  bearing-surface  on  either  part  the  ^id  sleeve  is  held,  a  circular 
row  of  balls  combined  and  constructed  essentially  as  shown  and  described,  for 
securement  in  position  and  adjustment  for  wear  by  the  pressure  of  one  part 
of  the  sleeve  against  the  hub  of  thQ  wheel,  and  by  an  external  thread  on  the 
other  part  of  the  sleeve,  operating  in  an  internal  thread  in  ^  box  secured  to 
the  axle  on  the  opposite  side,  substantially  as  set  foi'th." 

Plainly  statod,  and  stripped  of  technical  verbiage,  the  device  shown 
by  the  patent  oonsists  of  an  axle  upon  which  slides  two  sleeves,  beveled 
at  their  inner  ends,  or  the  ends  which  approach  nearest  to  the  middle  of 
the  axle,  so  that  when  these  bevejfi  are  brought  together,  or  approxi- 
mately together,  they  will  fpnQ  a  V-shaped  groove  upon  the  axle,  the 
inner  one  of  these  rings  or  sleeves  rating  against  the  hub  or  shell  of  the 
axle,  and  the  outer  oae  coming  into  dose  connection  with  the  crank. 
Upon  the  axle  is  fitted  a  grooved  bearing-box  containing  metallic  balls 
carried  in  said  groove,  and  adapted  to  be  partly  r,etained  in  the  groove 
upon  the  axle  formed  by  these  two  beveled  sleeves;  and  the  adjustment 
to  take  up  the  wear  of  these  balls  i3  obt^ned  by  moving  the  outer  sleeve 
upon  the  axle  by  means  of  a  threaded  screw  at  the  outer  end. 

The  second  patent,  No.  280,421,  purports  upon  its  face  to  be  for  an 
improvement  upon  the  fi^rst-mentioned  patent,  and  is  stated  to  consist  in 
improved  means  for  adJustiAg  the  bearings,  and  for  s^uri^g  and  adjust-, 
ing  the  parts  in  position,  md  for  adjwting  and  holding  the  frame  of  i 
the  vehicle  and  its  load  with  relation  to  the  bearing-box,  and  shows  sub*-! 
stantially  the  same  beveled  sleeves  which  were  shpwn  in  the  former  pat-' 
ent,  and  forming  a  channel  or  groove  in  which  the  ball-hearings  ride,  or! 
partly  ride,  with  the  grooved  bearing-box  to  carry  the  balls  slipped  onto 
the  axle  so  that  the  balls  viU  move  in  channels  or  grooves  formed  by 
the  beveled  ends  of  the  sleeves,  operating  substantially,  so  far  as  its  prac- 
tical service  is  concerned,  like  the  device  shown  in  the  first  patent. 
This  patent  contains  four  claims,  and  infringement  ia  charged  as  to  the 
second  and  third  of  said  claims,  which  are: 

"(2)  Constructed  and  combined,  substantially  aa  herein  set  forth,  a  two- 
part  sleeve,  a  bearing-box,  a  row  of  balls,  a  serrated  annulus,  and  a  locking- 
button,  with  an  axle  an^  hub  and  flange,  essentially  as  shown  and  described. 
(8)  The  combination,  In  a  ball-bearing  device,  of  a  free  bearing-box,  G,  and 
a  shell-case,  £,  substantially  as  set  forth." 

The  defenses  set  up  are  want  of  novelty  and  non-infringement. 

The  complainant  also  charges  in  this  case  as  in  No,  824,  (inte,  877, 
heretofore  considered  and  disposed  of,  that  the  defendants,  by  the  con- 
tracts of  June  18,  1883,  and  December  1,  1884,  given  by  complainant 
to  the  defendant  Gormully,  have  admitted  the  validity  of  these  pi^tents, 
y.34F.no.ll— 67 


Digitized  by 


Google 


898  ITEDEBAL  REPORTER. 

and  complainant's  title  thereto,  and  are  now  estopped  from  denying  the 
same;  so  that  the  only  question  left  open  in  this  case,  as  complainant 
claims,  is  the  question  of  infringement.  As  we  fully  discussed  in  the 
first  case  the  question  of  the  binding  character  of  these  contracts,  we  do 
not  consider  it  necessary  to  reconsider  or  review  what  was  there  said; 
but  as  this  suit  has  special  reference  to  the  ball-bearing  mechanisms  used 
by  the  defendants  in  their  machines,  it  may  not  be  inappropriate  to  re- 
fer to  the  letter  of  complainant  to  Mr.  GormuUy  of  November  4,  1884, 
in  answer  to  a  letter  of  GormuUy  to  complainant  of  October  29,  1884, 
in  which  the  complainant  says: 

"You  misread  the  license  probably,  as  to  the  Peters  patent,  as  we  do  not 
ask  you  to  admit  in  that  license  that  the  ball-bearings  on  the  '  Ideal '  infringe 
that  patent.  As  drawn  out,  it  did  ask  you  to  admit  ttie  validity  of  that  patent, 
and  the  scope  of  it,  aa  covering  ball-bearings  with  means  for  lateral  adjust- 
ment. We  would  not  ask  you  to  relinquish  any  claim  which  you  have  in  any 
patent." 

As  was  said  in  the  former  case,  it  is  hardly  conceivable  that  GormuUy, 
being  himself  the  owner  of  baU-bearing  patents,  and  working  under  them, 
would  have  signed  these  licenses  with  any  other  understanding  of  their 
import  and  effect  upon  him  than  that  whenever  they  terminated  he  was 
remitted  back  to  the  same  position  in  which  he  stood  prior  to  the  taking 
of  the  licenses;  and,  having  found  that  GormuUy  is  not  estopped  by 
these  contracts  in  the  former  cases,  we  simply  reiterate  that  conclusion 
in  this  case,  and  proceed  to  the  consideration  of  the  issues,  made  upon 
the  patents  themsdvee. 

The  defendants  have  put  in  evidence,  with  special  reference  to  the  pat- 
ents now  in  controversy,  the  specifications  of  the  English  patent  granted 
November  14,  1878,  to  James  Bate,  which  shows  beveled  sleeves  upon 
an  axle,  so  arranged  as  to  sUde  with  their  beveled  ends  towards  each 
other,  forming  a  beveled  or  V-shaped  groove,  with  a  sheU  or  baU-box  sur- 
rounding such  groove,  and  carrying  the  balls  in  the  groove  of  the  sheU, 
80  that  when  the  parts  were  brought  together,  the  balls  would  move  upon 
these  sleeved  bevels,  and  with  express  provision  for  endwise  adjustment 
by  means  of  a  screw-thread  moving  one  of  these  sleeves;  and,  for  the 
purposes  of  this  case,  it  seems  to  us  wholly  immaterial  wb  ch  one  of  these 
aleeves  or  thimbles  moves  upon  the  axle,  so  long  as  it  made  provision 
for  endwise  adjustment.  This  device,  so  far  as  this  matter  of  adjustabU- 
ity  is  concerned,  it  seems  to  us,  is  identical  in  construction  and  mode 
of  operation  with  that  of  the  first  of  the  patents  now  under  consideration, 
and  to  substantiaUy  anticipate  the  device  covered  by  the  second  and 
third  claims  of  the  second  Wallace  patent.  The  same  features  are  also 
shown  in  the  specifications  of  the  English  patent  of  Bown  &  Hughes, 
dated  March  22,  1880,  where  provision  is  made  for  lateral  or  endwise 
adjustment  as  it  seems  to  us,  by  substantiaUy  the  same  device  in  aU  its 
-modes  of  operation  as  is  shown  in  the  second  of  these  patents;  while  the 
English  patent  to  Monks  of  May  7,  1880,  describes  a  device  for  lateral 
'or  endwise  adjustment  which,  in  all  respects,  seems  to  fully  anticipate 
aiid  (jover  the  devices,  so  fair  as  they  may  seem  material,  or  patentable, 
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of  this  Wallace  patent.  With  these  old  devices  found  in  the  art,  it 
seems  clear  to  us  that  the  defendants  had  the  right  to  use  the  ball-bear- 
ing boxes  which  are  shown  by  the  proof  to  have  been  embodied  in  their 
machine;  and  the  conclusion  is  irresistible  that  the  claims  of  both  these 
patents  upon  which  infringement  is  charged  show  nothing  new  or  worthy 
of  the  name  of  invention.  The  bill  is  therefore  dismissed  for  want  of 
equity. 


Spencer  v.  Pennsylvania  R.  Co.^ 
(Circuit  Court,  E,  D.  Pennsyhania.    October  10, 1887.) 

1.  Patents  for  Inventions— Extent  of  Claim  —  Locomotivb  Tender  Load- 

ers. 

The  first  claim  of  letters  patent  No.  09,728,  which  is  as  follows:  ''The  herein 
described  method  of  supplying  locomotive  tenders  with  fuel  or  water,  which 
method  consists  in  using  the  traction  of  the  moving  locomotive,  acting  through 
chains,  or  any  proper  connection,  to  raise  the  buckets,  boxes,  or  other  deliver- 
ing apparatus,  so  that  their  contents  mav  be  discharged  into  the  tender  as  sub- 
stantially set  forth, "  must  be  construed  as  a  claim  for  the  particular  means 
devised  and  shown  to  perform  the  work  therein  specified,  and  not  as  a  broad 
claim  for  a  method  of  accomplishing  the  result,  and  that  the  patent  is  there- 
fore valid. 

2.  Same— Infringement. 

The  first  claim  of  letters  patent  No.  09,728,  as  above  set  forth,  is  infringed  by 
an  apparatus  made  in  accordance  with  the  specifications  contained  in  letters 
patent  No.  245,860,  granted  to  John  B.  Collin.  August  9, 1881.  and  reissued  let- 
ters patent  of  December  4,  1888,  No.  10,417,  for  supplying  locomotives  with 
coal  consisting  essentially  in  the  employment  of  the  movement  of  the  engine 
in  connection  with  the  hoisting  mechanism  for  elevating  the  coal  into  the 
proper  position  to  be  discharged  into  the  tender. 

In  Equity.     Bill  for  an  infringement  of  letters  patent. 

This  is  a  suit  brought  by  Albert  H.  Spencer  against  the  Pennsylvania 
Railroad  Company,  for  an  infringement  of  letters  patent  of  the  United 
States,  No.  99,723,  and  bearing  date  February  8,  1870,  granted  to  the 
said  Albert  H.  Spencer.  Complainant's  patent  has  for.  its  object  the 
utilization  of  the  traction  of  a  moving  locomotive  to  raise  suitable  coal 
or  water  delivery  apparatus,  so  that  their  contents  may  be  discharged 
into  the  tender  of  said  locomotive.  The  invention  relates  to  the  construc- 
tion of  a  hoisting  apparatus  for  elevating  fuel  or  water  into  a  locomotive 
tender,  and  in  having  the  same  so  arranged,  with  relation  to  the  locomo- 
tive, that  the  labor  of  hoisting  shall  be  accomplished  by  its  tractile  power. 
The  fuel  car  rises  in  the  slides  until  the  proper  height  has  been  obtained, 
and  discharges  its  contents  into  the  tender,  which,  by  this  time,  will  be 
directly  opposite;  the  length  of  the  hoisting  chain  being  determined  in 
such  a  manner  as  to  accomplish  that  object.  As  the  available  hoisting 
power  is  practically  equal  to  any  requirement,  any  reasonable  quantity 
of  fuel  or  water  may  be  thus  elevated.     The  claim  of  said  patent,  upon 
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which  complainant  asks  for  relief ,  which  is  the  first  daim  in  the  pat;L.  L, 
is  as  follows: 

"(1)  The  herein  described  method  of  supplying  locomotive  tenders  ^Ith 
fuel  or  water,  which  method  consists  in  using  the  traction  of  tho  moving  lo- 
comotive, acting  til  rough  chains,  or  any  proper  connection,  to  raise  the  back- 
ets, boxes,  or  other  delivering  apparatus,  so  that  their  contents  may  be  dis- 
charged into  the  tender,  substantially  as  set  forth.  ** 

The  respondents  apparatus  is  illustrated  and  described  in  lettera  pat- 
ent granted  to  John  B.  Collin,  August  9,  1881,  No.  245,850;  reissued 
December  4,  1883,  No.  10,417;  the  claim  of  which  original  patent  is: 
"The  described  method  of  supplying  locomotives  with  coal,  consisting  es- 
sentially in  the  employment  of  the  movement  of  the  engine  in  connec- 
tion with  hoisting  mechanism,  substantially  as  described,  for  elevating 
the  coal  into  the  proper  position  to  be  discharged  into  the  tender."  The 
patent  also  says: 

''This  invention  is  an  improved  method  of  supplying  locomotives  with  coal, 
consisting  essentially  in  the  employment  of  the  movement  of  the  locomotive, 
in  connection  with  proper  mechanism  for  lifting  the  coal  from  the  ground  to 
the  requisite  elevation  for  properly  discharging  the  same  into  the  tender." 

:    And  also  the  following: 

'  ''The  power  of  the  locomotive  is  employed  iii  combination  with  the  proper 
hoisting  mechanism  for  lifting  the  coal  from  the  ground  to  the  requisite  eleva- 
tion for  properly  discharging  the  same  into  the  tender,  the  engine  being  so 
connected  to  the  hoisting  mechanism,  that,  when  the  same  is  moved  into  the 

Six>per  position  to  receive  the  coal,  the  rec^>tacle  carrying  the  latter  will  be 
fted  into  the  proper  position  for  discharging  its  contents  into  the  tender." 

George  J.  &  George  Harding^  for  the  complainant. 

It  is  not  claimed  that  an  elevating  device  in  itself  is  the  novelty  of  Spen- 
cer's invention,  nor  that  the  tractile  movement  of  the  locomotive  shall  lift  coal 
in  that  elevating  device;  but  the  claim  is  the  application  of  that  princixyle  in 
such  manner,  through  ropes  or  chains,  that  when  the  object  which  elevates 
the  coal  is  in  the  position  to  rec^veit,  then  the  lifted  coal  will  be  in  a  position 
to  be  discharged  into  said  object  which  has  elevated  it.  A  modifieation  of  an 
elevating  apparatus,  which  changes  the  relationship  of  the  different  elements 
so  as  to  act  in  a  different  manner,  and  for  a  different  result,  cannot  be  said  to 
be  anything  but  an  invention. 

Andrew  McOaUum^  for  respondent. 

Confining  the  issue  to  the  subject-matter  of  the  first  claim,  the  questions  to 
be  determined  are  in  a  measure  dependent  upon  the  construction  to  be  given 
to  it.  Defendant  contends  that  the  claim  is,  on  its  face,  void  in  law ;  that  to 
be  at  ali  valid  it  must  be  construed  as  for  the  machine  or  mechanism  descrii>ed; 
that  there  is  no  patentable  novelty  disclosed,  in  view  of  the  state  of  the  art; 
that  the  device  described  is  inoperative  practically;  that  the  apparatus  used  by 
defendant  does  not  infringe. 

OOKSTBUOnON  OF  THE  CLAIM. 

So  far  as  the  meaning  of  the  language  used  is  concerned,  it  would  seem  to 
be  beyond  question  that  Mr.  Spencer  has  attempted  by  it  to  cover  a  meUiod  or 
mode  of  supplying  locomotive  tenders  with  fuel  and  water,  and  not  the  means 
or  mechanism  described,  through  the  operation  of  which  the  desired  result  is 
accomplished.  Complainant's  expert,  in  defining  the  invention  covered  by 
the  claim,  says:  "The  essence  of  the  invention,  as  embodied  in  claim  1,  la 
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the  utilization  of  the  tractile  power  of  a  locomotive  to  deliver  to  said  locomo- 
tive in  an  automatic  manner  the  necessary  substances  which  are  to  be  em^ 
ployed  in  the  development  of  farther  power  in  the  locomotive.  It  is  true  that 
the  construction  shown  will  automatically  discbarge  its  contents,  but  the  in* 
venter  is  in  nowise  limited  to  any  such  construction."  Mr.  Chief  Justice 
Tanet,  in  discussing  the  principles  of  patent  law  in  O^Reilly  v.  Morse,  15 
How.  62. 

*' Whoever  discovers  that  a  certain  useful  resolt  will  be  produced  in  any  art, 
machine,  manufacture,  or  composition  of  matter,  by  the  use  of  certain  means, 
is  entitled  to  a  patent  for  it,  provided  he  specifies  the  means  he  uses  in  a  man- 
ner so  full  and  exact  that  anyone  skilled  in  the  science  to  which  it  appertains 
can,  by  using  the  means  he  specifies,  without  any  addition  to  or  subtraction 
from  them,  produce  precisely  the  result  he  describes.  And  if  this  cannot  be 
done  by  the  means  he  describes;  the  patent  is  void;  and  if  it  can  be  done,  then 
the  patent  confers  on  him  the  exclusive  right  to  use  the  means  he  specifies  to 
produce  the  resiult  or  effect  he  deseribes,  and  nothing  more."  The  rule  thus 
announced  by  the  United  States  supreme  court  more  than  80  years  ago,  re- 
mains the  rule  to-day»  and  has  been  followed  by  that  eoart  in  all  cases  wft/erfl» 
the  same  question  has  come  before  it.  Burr  v.  Duryee,  1  Wall.  531,  affirmed 
in  Case  v.  Brown,  2  Wall.  230;  Fuller  v.  Yemer,  94  U.  S.  299;  Comina  v. 
Burden,  15  How.  252.  Presuming  for  the  purpose  of  this  argument  that  the 
complainant,  Spencer,  was  the  first  to  conceive  the  idea  of  utilizing  the  trao- 
tile  power  of  a  locomotive  for  hoisting  fuel  and  dischai^ng  it  into  the  tender* 
it  does  not  necessarily  follow  that  such  method  of  loading  the  tend^  amounts 
to  a  patentable  invention,  or  to  anything  more  than  the  discovery  of  a  new 
use  of  a  well-known  machine.  And  if  it  is  shown  by  the  state  of  the  art 
that  the  tractile  power  of  the  locomotive  has  before  been  utilized  for  anal- 
ogous purposes,  and  that  substantially  the  same  method  and  means  for  load- 
ing and  unloading  with  other  well-known  powers  were  before  known,  the 
mere  fact  that  such  old  method  and  means  could  be  employed  for  loading  a 
tender  would  not  be  a  patentable  invention.  In  Bailrocui  Co.  v.  Truoh  Co.^ 
110  U.  S.  490-498, 4  Sup.  Ct.  Bep.  220,  Gbat,  J.,  says:  **  Whoever  discovers 
that  a  certain  useful  result  will  be  produced  in  any  art,  machine,  manufacture, 
or  composition  of  matter,  by  the  use  of  certain  means,  is  entitled  to  a  patent 
for  it.  provided  he  specifies  the  means  he  uses  in  a  manner  so  full  and  exact' 
that  any  one  skilled  in  t^e  science  to  whic^  it  appertains  can,  by  using  the 
means  he  specifies,  without  any  addition  to  or  subtraction  from  them,produo0 
precisely  the  result  he  describes.  And  if  this  cannot  bedone  by  the  means  he 
describes  the  patent  is  void."  O^Reilly  v.  Morse^  15  How.  62.  "Utility  is 
absent  from  all  processes  and  devices  which  cannot  be  used  to  perform  their 
specified  functions,  and  patents  for  such  subjects  are  therefore  void. "  Bliss 
v.  Brooklyn,  10  Blatchf.  522;  6  Fish.  Pat.  Cas.  289;  RoweY.  Blanchard,  18 
Wis.  465.  "The  patent  is  void  if  the  machine  will  not  answer  the  purpose 
for  which  it  was  intended  without  some  addition^  adjustment,  or  alteiration 
which  the  mechanic  who  is  to  construct  it  must  introduce  of  his  own  inven* 
tion,  and  which  had  not  been  invented  or  discovered  by  the  patentee  at  the 
time  his  patent  was  issued. '^  Burrall  v.  Jewett,  2  Paige,  143.  What  is 
essential  to  Spencer's  apparatus  is  non-essential  to  Collin*s,  and  what  makes 
the  latter  valuable  is  not  shown  or  described  in  the  Spencer  patent,  "It  is 
no  infringement  of  a  patent  for  a  oombination  which  is  in  itself  Impracticilble 
and  Worthless  to  add  to  the' combination  an  element  which  renders  it  useful 
and  valuable."    Robertson  v.  Hilh  4  O.  G.  132« 

Per  Curiam.  The  first  daim  (which  alone  is  involved)  must  be  con- 
strued as  for  the  particular  means  devised  and  shown,  to  perform  the 
work  specified  therein;  not  as  a  broad  claim  for  a  method  of  accompllsh- 
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ing  the  result.  In  this  view  the  claim  is  valid.  There  is  no  sufficient 
evidence  to  justify  the  charge  of  non-utility,  anticipation,  or  want  of  in* 
vention.  The  devise  used  by  the  respondent  is  substantially  identical 
with  the  complainant's,  to  the  extent  covered  by  this  claim.  A  decree 
must  therefore  go  against  him  for  an  account* 


AsMUB  V.  Freeman.^ 

Same  v.  Alden. 

{Oircfdt  Oourt,  E,  D.  P^ntylcania,    April  8, 1888.) 

L  PATKHTi  FOB  ImrBSTioira— LfFBorGBicENT— Daicagbb  Measured  bt  LicBireB 
Fees. 

A  patentee,  having  granted  licenses  at  less  than  his  regular  rates  in  a  few 
instances  where  they  were  taken,  either  in  the  settlement  of  suits  for  infringe- 
ment, or  several  together,  towards  the  end  of  the  patent,  has  had  sufBcient 
cause  for  such  reductions,  and.  having  adhered  otherwise  uniformly  to  his 
rates,  is  entitled  to  exclude  such  licenses  from  consideration  when  proYing 
his  established  license  fee  as  the  measure  of  damages  against  an  infringer, 
i.  Bams — Worthless  Claik. 

Where  *it  is  reasonably  plain"  that  a  claim  is  structural,  and  the  master  has 
reported  it  valueless,  and  the  proofs  seem  to  justify  him  in  so  doing,  the  non- 
use  of  it  by  an  infringer  of  another  claim  embracing  the  whole  invention  wiU 
not  compel  the  complainant  to  adduce  evidence  to  show  the  value  of  the_part 
taken.  Wesieott  v.  jRude,  19  Fed.  Rep.  886;  Thread  Go.  v.  Thread  Co.,  27  ted. 
Rep.  865;  Tondeur  v.  8ieu>ari,  28  Fed.  Rep.  661,— cited  and  followed. 

In  Equity.     Exception  to  master's  report. 

Order  for  injunction  and  account,  July  19,  1886.  See  27  Fed.  Rep. 
684.  Master  reported  nominal  damages.  Plaintiff  excepteid  to  report 
on  account  of  ruling  therein  that  a  license  fee  of  $1,000  per  furnace  had 
Bot  been  proved. 

Bakewell  &  Kerr^  for  complainant. 

Wayne  McVeagh  and  W.  W.  Baldwin^  for  defendant. 

BuTLEB,  J.  The  report  shows  such  intelligence  and  care  that  we  fed 
hesitation  in  disagreeing  with  the  learned  master.  We  are  unable,  how- 
ever, to  accept  his  conclusion  in  one  important  respect.  To  show  the 
extent  of  damage  sustained,  the  complainant  undertook  to  prove  the  ex- 
istence of  a  uniform  license  fee.  In  this,  the  master  thinks,  he  failed. 
The  rule  requires  a  uniform  fee  within  given  periods,  such  as  indicates 
the  market  value  of  a  license  at  the  times  specified.  It  need  not  be  uni- 
form throughout  the  life  of  the  patent,  and  could  not  be.  As  the  mo- 
nopoly approaches  its  close,  the  value  necessarily  diminishes,  and  the 
price  of  its  use  must  be  correspondingly  less.  Nor  is  it  important  that 
a  larger  or  smaller  sum  is  demanded  and  paid  under  special  ciicmn* 
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stances, — as  where  licenses  result  from  the  settlement  of  suits  for,  or 
controversies  about,  infringement.  Here,  as  in  all  extraordinary  cases, 
other  considerations  than  the  value  of  the  license  enter.  It  is  sufficient 
that  the  price  is  uniform  when  the  circumstances  are  similar,  and  such 
as  ordinarily  exist  when  these  contracts  are  made.  The  proofs  here 
show  that  the  license  fee  demanded  and  paid  in  the  beginning  was  $150 
per  foot  across  the  boshes,  averaging  about  $1,500  per  furnace;  and  later 
on  $100  per  foot,  about  $1,000  per  furnace.  After  some  years  it  was 
placed  at  $1,000  per  furnace,  regardless  of  size.  This  latter  sum  was 
thereafter  adhered  to  uniformly,  under  ordinary  circumstances;  and  many 
licenses  were  taken  at  that  rate.  It  was  never  departed  from  except  where 
licenses  arose  from  the  settlement  of  suits  for,  or  controversies  about, 
infringement;  lind  in  one  or  two  instances  where  several  licenses  were 
granted  together,  towards  the  expiration  of  the  patent,  and  these  as  well 
as  other  unusual  circumstances  operated  to  induce  and  justify  a  reduc- 
tion. When  the  master  says  no  reason  is  given  for  this  latter  reduc- 
tion, he  must  be  understood  as  meaning  no  sufficient  reason.  The  proofs 
show  the  reasons  above  stated,  and  we  think  them  sufficient  to  justify 
a  reduction,  and  exclude  these  licenses  from  consideration.  As  respects 
the  infringements  here  involved,  two  commenced  in  the  summer  of  1878, 
and  the  ^ird  in  1881.  These  are  the  periods,  therefore,  to  which  in- 
quiry must  he  directed,  and  we  think  the  proofs  show  the  existence  at 
both  times  of  a  well-established  and  uniform  fee  of  $1,000,  demanded 
and  paid  under  ordinary  circumstances.  The  complainant  must  there- 
fore have  a  decree  for  $3,000.  Whether  interest  should  be  added. has 
not  been  considered.  The  question  was  not  presented  oh  the  argument, 
and  is  open  to  doubt. 

We  find  no  substance  in  the  objection  that  the  device  covered  by  claim 
7  was  not  used  by  respondent.  The  claim  infringed  (the  first)  covered 
the  entire  invention.  The  seventh  is  structural  merely,  covering  a  method 
of  constructing  the  ''slag  discharge  piece"  so  as  to  regulate  the  cooling 
process  embraced  in  the  first.  The  master  did  not  pass  on  this  question. 
We  may  infer,  however,  from  what  is  said,  that  he  considered  it  imma- 
terial. The  general  rule  is  that,  where  less  than  the  whole  number  of 
claims  has  been  infringed,  evidence  must  be  adduced  to  show  the  value 
of  the  part  taken.  This  is  inapplicable,  however,  where,  as  here,  the 
claim  infringed  embraces  the  whole  invention,  and  the  others  are  simply 
structural.  WestcoU  v.  Rude^  19  Fed.  Rep.  830;  Thread  Co.  v.  Thread  Co,, 
27  Fed.  Rep.  865;  Tmdeurv.  StewaH,  28  Fed.  Rep.  561.  The  respond- 
ent admits  that  the  several  claims  between  the  first  and  seventh  are  of 
this  character.  We  think  it  reasonably  plain  that  the  seventh  also  is. 
Furthermore,  the  proofs  show  that  the  license  fee  paid  was  the  value 
placed  on  the  use  of  the  invention,  irrespective  of  the  device  covered  by 
the  seventh  claim.  While  it  is  not  shown  that  this  device  was  ever  used, 
it  is  shown  that  generally  it  was  not.  It  seems  to  have  been  regarded  as 
valueless,  and  for  this  reason  was  not  used  by  the  respondent.  The  mas- 
ter reports  that  "it  was  admitted  by  their  counsel  in  argument  before  the 
master  that  the  respondents  did  not  regard  the  method  of  claim  7  as 
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being  of  any  practical  value,  and  that  had  they  so  regarded  it  they  would 
have  adopted  it  and  practiced  it."  This  view  respecting  the  value  of  the 
sevefith  claim  is  of  itself  conclusive.  It  is  said  the  master  is  mistaken 
regarding  the  imputed  admission.  However  this  may  be,  he  virtually 
reports  the  matter  covered  by  the  claim  as  valueless;  and  the  proofs  seem 
to  justify  this  conclusion. 


StEtiLWBLL  9.  The  J.  D^  BjlLu} 
(DUiriei  Court,  B.  D.  New  York,    April  11, 188S.) 

tlBXBTTSd — GABBIAGB  OF  G0OD8— LlABILITT  FOS  LO88. 

Tin  was  Bhipped  from  Kew  York  to  Buffalo  in  an  open  boat,  contrary  to 
custom,  and,  by  reason  of  heavy  rains,  and  some  leaking  of  tbe  boat,  waa* de- 
livered damaged,  for  which  damas^e  this  suit  was  brought.  The  evidence  In- 
dicated that  there  had  been  a  complete  misunderstanding  between  libelant  and 
claimant  as  to  the  hatches  of  the  boat,  the  libelant  supposing  they  were  to  be 
used,  the  claimant  supposing  the  libelant  waived  the  use  of  them.  Held,  that 
both  were  in  fault  for  the  damage;,  the  claimant,  as  common  carrier,  being 
bound  to  carry  the  goods  safely,  and  to  know  what  was  improper  to  be  car- 
ried without  hatches;  and  the  libelant,  whose  employe  loaded  the  boat,  for 
not  seeing  to  it  that  the  latter  had  hatches.  Both  were  also  in  fault  for  not 
dunnaj^ng  such  a  cargo  in  an  open  boat.  Held,  that  libelant  should  recover 
half  his  damage. 

A.  B.  Stewart,  for  libelant. 
Hyland  &  Zabriakiej  for  daimants. 

Brown,  J.  The  libelant,  acting  as  common  carrier,  contracted  with 
the  captain  of  the  canal-boat  J.  D.  Hall^  in  May,  1886,  to  carry  a  cargo 
of  tin  in  boxes  from  New  York  to  Buffalo.  The  Hall  was  a  Pennsylvania 
open-deck  boat,  provided  with  large  hatches,  so  that  the  deck  could  be 
covered.  The  batches,  however,  were  at  this  time  in  Buffalo.  During 
the  trip,  through  heavy  rains  and  some  leaking  of  tbe  boat,  a  portion  of 
the  cargo  sustained  damages,  to  recover  for  which  this  action  was  brought. 
For  the  claimant  it  is  contended  that  in  the  contract  of  carriage  it  was 
expressly  stated  that  the  boat  was  an  open-deck  boat,  and  would  have  no 
hatches  for  the  trip.  If  the  testimony  warranted  a  finding  that  this  was 
the  understanding,  I  shcmld  have  no  hesitation  in  acquitting  the  boat  of 
liability.  The  contract  in  that  case  would  plainly  put  upon  the  libelant 
the  risk  of  the  weather,  as  in  the  case  of  a  contract  for  shipping  goods 
to  be  carried  on  deck.  The  libelant's  story,  however,  is  precisely  the  re- 
verse. He  testifies  that  in  answer  to  his  inquiries  whether  the  boat  had 
hatches  the  claimant  replied  that  he  had;  that  tin  in  cases  was  a  kind  of 
cargo  that  was  never  customarily  shipped  on  deck,  or  in  boats  without 
hatches.  Considering  the  fact  that  the  tin  was  liable  to  damage  from  wet 
weather;  that  it  is  never  customarily  shipped  on  deck,  or  exposed  in 

1  Reported  by  Edward  Q.  Benedict,  Esq.,  of  the  New  York  bar. 
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open  boats;  and  that  the  libelant  was  well  acquainted  with  the  proper 
handling  of  such  gaodd,  it  is  impossible  to  suppcee  that  the  libelant,  after 
making  the  express  inquiry  whether  the  claimant  had  hatches  or  not, 
would  havQ  sMpped  these  goods  in  an  &pea  boat  had  he  Understood  that 
there  were  no  hatches  for  this  trip.  Nevertheless,  an  additional  witness  for 
the  claimant  confirms  the  ktter's  testimony  that  in  answer  to  the  libel- 
ant's inquiries  he  told  him  that  the  hatches  were  in  Buffalo.  In  this 
state  of  things  I  can  see  no  alternative  but  to  find  that  there  was  a  direct 
and  complete  misunderstanding  on  each  side;  and  that  both,  taking  the 
circumstances  all  together,  are  to  blame  for  such  a  shipment  without  a 
dear  Understanding  upon  so  important  a  point.  The  claimant,  as  com- 
mon carrier,  was  bound  to  carry  the  goods  safely,  and  to  know  what  was 
proper  and  improper  to  be  carried  without  hatches.  The  very  &ct  of 
the  libelant's  inquiry  about  his  hatches,  the  nature  of  the  articles,  their 
liability  to  damage  in  an  open  boat,  and  the  custom  not  to  carry  them 
in  an  open  boat,  should  have  put  him  on  his  guard  against  misunder- 
standing. Ordinary  care  and  prudence,  under  such  circumstances,  re- 
quired the  captain,  either  by  repetition  or  by  a  very  dear  statement,  to 
take  spedaJr  care  that  no  misundenrtanding  existed.  In  whatever  way  the 
misunderstanding  arose, — and  there  are  various  forms  of  question  and 
answ^*  by  which  it  might  arise, — the  previous  conversation  could  not 
have  been  wholly  dear  and  unequivocal.  Even  the  libdant,  in  his  pro- 
test, did  not  spaak  quite  surdy  about  it.  On  the  other  hand,  the  boat 
was  loaded  by  the  libdant's  employe,  who  was  also  presumably  ac- 
quainted with  the  custom  of  the  business,  and  with  the  impropriety  and 
danger  of  shipping  tin  in  an  open  boat.  There  were  no  hatches  visible; 
and  they  are  so  bulky  as  to  be  eonspicuoudy  present  or  absent.  Yet 
no  further  inquiry  was  made  on  the  subject.  Upon  both  sides,  as  it 
seems  to  me,  there  were  sufficient  circumstances  to  impose  upon  each  the 
necessity  of  more  caution,  and  of  mere  careful  inquiry  than  was  made. 
Moreover,  the  evidence  would  indicate  that  the  damage  was  caused  from 
the  accumulation  of  water  upon  the  bottom  of  the  boat,  on  which  the 
lower  tiers  of  boxes  rested.  The  claimant,  knowing  the  liability  of  such 
cargo  to  be  injured  by  water  accumulating  in  that  Way  in  rainy  weather, 
ought  to  have  put  dunnage  beneath  the  lower  tiers,  to  avoid  that  dan- 
ger. It  is  not,  indeed,  usual  to  put  dunnage  in  canal  boats:  but  it  was 
not  usual  to  carry  tin  in  open  boats.  In  departing  from  the  custom  by 
taking  such  cargo  in  an  open  boat,  the  daimant  was  bound  to  take  reason- 
able precaution  to  protect  it  from  injury,  by  the  use  of  dunnage,  as  in 
other  cases  of  known  necessity  therefor.  But  in  this  respect,  also,  the 
libelant  .would  seem  to  be  chargeable  with  blame,  since  the  loading  was 
done  by  his  own  man,  and  no  dunnage  was  suggested.  The  damages  and 
oosta  must  therefore  be  divided* 
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.    Marx  et  al.  v.  The  BBrrANNiA.* 

{DUtrict  Court,  8.  D.  ^ew  York.    April  28, 1888.) 

Shiffino — Carriage  op  Goods— NEGLiGKiirT  Stowage— LnnrmG  LiABiLrrr. 

Two  drums  of  glycerine  in  a  consignment  of  103  on  board  the  steam-sbip 
Britannia,  were  cut  by  chafing  together  during  the  voyage,  whereby  the  glyc- 
erine leaked  out.  It  appeared  that  the  dunnage  wood  which  was  placed  be- 
tween all  the  drums  of  the  consignment,  had  fallen  out  during  the  voyage 
from  between  these  two  drums  only.  The  voyage'had  been  a  rough  one.  The 
damage  was  within  the  exceptions  of  the  bill  of  lading.  Held,  that  the  only 
fair  inference  was  that  the  wood  between  these  drums  was  not  secured  in  the 
usual  and  proper  manner,  and  that  the  loss  was  therefore  the  result  of  negli- 
gence in  stowage,  for  which  the  steam-ship  was  liable,  notwithstanding  the 
exceptions  of  the  bill  of  liuiing. 

In  Admiralty.     Libel  for  damages. 
Geo.  A.  Blacky  for  libelants. 
R.  D.  Benedict^  for  claimant. 

Bbown,  J.  In  December,  1885,  the  Britannia  delivered  in  New  York 
102  drums  of  glycerine,  consigned  from  Marseilles  on  the  libelants'  ac- 
count. Two  of  the  drums  were  so  injured  on  the  passage  that  the  glyc- 
erine was  lost  to  the  value  of  $175;  the  restof  the  drums  were  uninjured. 
The  bill  of  lading  excepted  loss  from  "leakage''  or  "pressure  of  other 
cargo."  Drums  of  glycerine  are  peculiar  in  construction,  and  require  to 
be  specially  stowed  with  boards  or  planks  between  the  drums.  The  tes- 
timony of  the  mate,  given  two  months  after  the  arrival  of  the  steam-ship, 
shows  that  these  two  drums  were  in  the  lower  hold,  the  one  being  on 
the  top  of  the  other;  and  that  pieces  of  wood,  which  in  the  stowing  had 
been  placed  between  them  to  keep  them  properly  secured  and  apart,  had 
dropped  out,  the  ship  having  met  rough  weather  on  the  passage.  The 
testimony  of  the  master,  taken  two  years  afterwards,  as  respects  the  dis- 
arrangement of  the  wood,  is,  I  think,  less  reliable.  The  mate  states 
positively  that  the  wood  fastenings  for  these  two  drums  were  all  that  had 
got  out  of  place,  and  there  is  proof  of  geneiPal  good  stowage.  As  the  loss 
arose  from  "leakage,"  which  is  one  of  the  exceptions  of  the  bill  of  lading, 
the  burden  of  proof,  in  order  to  charge  the  ship,  is  upon  the  libelants 
to  show  that  there  was  some  negligence  on  the  part  of  the  vessel  that  pro- 
duced the  leakage.  The  mate's  testimony  shows  the  cause  to  have  been 
the  dropping  out  of  the  wood  that  separated  these  two  drums,  which  al- 
lowed the  drums  to  pound  or  chafe  each  other.  Had  there  been  a  gen- 
eral disarrangement  of  the  wood,  or  had  it  dropped  away  between  other 
drums,  the  proof  of  such  facts,  together  with  the  proof  of  general  good 
stowage,  might  have  warranted  the  inference  that  the  disarrangement  and 
dropping  out  of  the  wood  was  caused  solely  by  the  severe  weather,  a  peril 
of  the  sea,  which  is  also  within  the  exceptions  of  the  biU  of  lading;  and 
not  by  any  defect  in  securing  the  wood  of  these  two  packages.     But  the 

'  Reported  by  Bdward  Q.  Benedict,  Esq.,  of  the  New  York  bar. 
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mate's  testimony  that  on  arrival  the  wood  had  not  dropped  away  from 
any  others  except  the  two  injured,  will  not  permit  the  inference  that  it 
arose  from  rough  weather  dione;  since  in  that  case  the  wood  between 
other  drums  would  have  been  similarly  aflfected.  The  only  fair  inference 
of  fact  is  that  the  wood  between  these  two  drums  was  not  secured  in  the 
usual  and  proper  manner,  and  that  negligence  in  this  respect  was  the 
cause  of  the  wood's  dropping  out,  and  thereby  of  the  leakage  which  caused 
the  loss.  The  Bxirgxmdia,  29  Fed.  Rep.  607;  The  Surrey ,  Id.  608,  and 
note.  In  The  Polynesia^  30  Fed.  Rep.  210,  there  were  no  special  circum- 
stances indicating  negligence  on  the  part  of  the  ship. 

The  libelant  is  therefore  entitled  to  a  decree  for  the  amount  claimed, 
with  interest  and  costs. 


The  John  Cottrell. 

The  Starlight. 

Lavebtt  v.  The  John  Ck)TTR£LL  and  The  Starlight.' 

{DUtriet  Court,  8.  JD.  New  Torh.    April  31, 1888.) 

1.  Shifping — Carriags  of  QooDfl— Liabilitt  for  Loss. 

The  lighter  J.  C,  with  a  deck-load  of  iron  bars,  moored  outside  of  another 
vessel  lying  at  a  wharf.  As  the  tide  went  down,  shd  took  the  bottom,  or  some 
obstruction,  gradnally  careened,  and  lost  her  deck-load  overboard.  8he  se- 
lected the  mooring  place  herself,  which  was  an  improper  one,  and  was  left 
without  a  watchman.    EM,  that  she  was  responsible  for  the  loss  of  the  iron. 

2.  Collision— At  Pier— Costs— Fifty-Ninth  Rule. 

On  being  libeled  in  this  suit,  the  lighter  brought  in  under  the  fifty-ninth 
admiralty  rule  the  barge  8.,  which  was  the  vessel  along-side  of  which  she  had 
moored,  claiming  that  the  bar^e,  being  moored  unskillfully,  had  careened 
against  her,  forced  down  her  rail,  and  thus  caused  the  loss  of  the  deck -load. 
Beld  that,  even  had  the  accident  occurred  in  this  way,  the  barge  8.  was  not 
liable,  as  she  owed  no  duty  to  the  lighter,  which  had  moored  alon^-side  of  her 
own  volition,  without  request  or  permission,  &nd  at  her  own  risk.  Being 
brought  into  the  suit  by  petition  of  the  lighter  C,  Tield,  that  the  barge  should 
recover  her  costs  of  the  C.,  and  not  of  the  libelant. 

In  Admiralty. 

Hyland  <b  Zabriskiej  for  libelant. 
Edwin  6.  Davitij  for  the  John  Cottrell. 
Goodrich^  Deady  &  Ooodrichj  for  the  barge. 

Brown,  J.  In  July,  1887,  the  libelant  contracted  with  the  owners 
to  transport  for  them  a  quantity  of  iron  bars  from  the  Pennsylvania  Kail- 
road,  Jersey  City,  to  Cornell's  wharf,  foot  of  Twenty-Sixth  street,  North 
river.  The  libelant  thereupon  made  a  subcontract  with  the  captain  of 
the  lighter  John  Cottrell  to  transport  the  iron.  The  cargo  was  loaded 
and  taken  to  the  basin  in  which  Cornell's  wharf  is  located^  where  the 

>Repoi«ted  by  Edward  Q.  Benedict,  Esq.,  of  the  New  York  ban 
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lighter  arrived  about  7  o^dock  in  the  evening  of  the*4th  of  August.  The 
basin  is  formed  by  a  causeway  built  of  stone  and  rubble j  which,  cui  Vi  g 
outward  And  to  the  northward  from  the  foot  of  Twenty-Sixth  street,  miji 
up  in  a  line  with  the  river  for  about  1,000  feet,  leaving  but  a  narrow r  it- 
let  of  from  40  to  60  feet  wide  along  the  front  of  Cornell's  wharf,  beti^een 
that  and  the  causeway.  The  wall  of  the  causeway  was  not  vertical,  and 
the  testimony  is  not  satisfactory  as  to  the  actual  width  of  the  basin  in 
front  of  the  wharf.  When  the  Cottrell  arrived  there  was  no  one  present 
to  give  directions  where  she  should  go.  Another  vessel  was  lying  by 
the  wharf  to  the  southward,  and  there  was  not  room  for  another  to  lie 
along-side.  A  little  to  the  north  of  the  wharf,  or  about  opposite  to  its 
northern  end,  the  barge  Starlight  was  moored  along-side  the  causeway, 
but  angling  a  little  towards  the  wharf,  and  the  captain  of  the  lighter  con- 
cluded to  moor  along-side  the  barge.  About  4  o'clock  on  ihe  following 
morning  the  lighter  careened  towards  the  barge  to  such  an  extent  that 
the  iron,  which  was  loaded  on  deck,  did  off  into  the  water.  This  suit 
was  brought  to  recover  for  the  loss  and  for  the  damage  to  the  iron  thereby 
occasioned. 

It  was  claimed  by  the  lighter  that  the  barge  was  improperly  moored; 
so  that,  by  slipping  upon  tibie  rocks  and  careening  outward,  she  caught 
the  lighter's  rail,  and  gradually  pressed  her  down  until  the  iron  was  pre- 
cipitated into  the  water.  I  do  not  think  the  evidence  sustains  this  con- 
tention; nor,  if  it  were  true,  do  I  think  the  barge  could  have  been  held 
answerable  for  the  damages.  Even  if  she  had  been  moored  unskillfully, 
having  reference  to  the  peculiarities  of  the  place,  and  was  liable  to  take 
the  ground  and  careen  at  low  water,  she  owed  no  duty  in  that  respect  to 
the  lighter,  which  moored  along-side  of  her  of  her  own  volition,  without 
request  or  permission,  and,  as  I  find,  at  her  own  ride.  The  duty  of 
watching,  as  r^ards  any  results  of  grounding,  was  the  duty  of  each  as 
regards  her  own  safety.  When  the  lighter  arrived  none  of  the  barge's 
men  were  on  board,  but  only  a  watchman  for  the  night.  As  against  the 
Starlight  the  libel  must  therefore  be  dismissed;  but  inasmuch  as  she  was 
brought  in  as  a  party  defendant  on  petition  of  the  Cottrell,  under  rule 
59  in  admiralty,  the  Cottrell,  and  not  the  libelant,  must  pay  the  costs. 

There  is  a  conflict  as  regards  the  precise  place  where  tiie  barge  and 
lighter  wiere  moored,  and  as  to  the  cause  of  the  accident.  There  is  con- 
siderable evidence  to  show  that  the  barge  extended  into  the  narrow  en- 
trance abreast  of  the  wharf,  and  was  angling  a  little  across  it,  so  as  to 
bring  the  lighter's  bows  very  near  to  the  upper  end  of  the  wharf;  and 
that  with  the  fall  of  the  tide  the  side  of  the  lighter  caught  upon  some 
projecting  log,  thereby  causing  her  to  careen  to  starboard,  as  above 
stated.  This  theory  finds  some  confirmation  in  the  foot  testified  to  by 
the  barge's  witnesses  that  neither  the  barge  nor  her  lines  showed  any 
traces  of  change  or  injury,  such  as  must  have  happened  had  she  slid 
down  upon  the  sloping  rocky  bottom  at  the  low  ebb)  when  this  acddoit 
took  place.  This  is  sustained  by  the  majority  of  disinterested  witnesses, 
and,  I  am  inclined  to  think,  is  the  more  probable  account  of  the  acci- 
dent.    The  lighter  was  not  moored  in  the  usual  or  customary  place,  ox 
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in  the  usual  manner.  She  was  left  without  a  watchman,  or,  if  the  man 
on  board  was  intended  aa  a  watchman,  he  wh^y  neglected  his  duties, 
and  got  on  deck  but  a  few  moments  before  tjie  iron  went  overboard. 
The  evidence  shows  that  the  iron  was  lost  after  several  hours  of  gradual 
careening  of  the  lighter,  and,  as  would  appear  ^m  the  almanac,  at  just 
about  low  water.  From  whichever  of  the  two  causes  assigned  the  acci- 
dent happened,  this  was  not  reasonable  and  proper  care  for  a  cargo  like 
iron,  liable  to  slip  off  the  deck.  Without  oensideHng,  therefore,  the 
question  whether  the  lighter.  In  a  case  like  the  present,  was  under  the 
obligations  of  a  common  carrier,  which  many  late  authorities  in  this 
country  would  seem  to  sustain,  (see  Hutch.  Carr.  §§  58, 61 ;  Browne,  Carr. 
§§  74,  82,  note;  Sumner  v.  Caswell,  20  Fed.  Bep.  249,)  I  think  the  lighter 
must  be  held  answerable  for  not  in  the  first  place  making  the  necessary 
inquiries  and  examination  to  obtain  a  safe  place  to  moor  for  the  night, 
in  a  place  where  the  circumstances  were  evidently  peculiar  and  unusual, 
and  also,  after  having  thus  moored  without  ascertainment  or  inquiry,  for 
being  left  without  any  watchman  to  look  after  her  safisty  at  night  during 
the  rise  and  fall  of  the  tide  in  soch  a  pbuse. 
The  libelant  is  entitled  to  a  decree  against  the  Cottrell,  with  costs. 


The  Giuuo.* 

PAOLniLo  V.  Omb  Thousand  Nike  Hundred  and  Forty  BAijxr  of  V eq* 

^STABLE  Hair. 

CoRiCAcc  et  oZ.  V.  The  Giuuo. 

(DUiriei  Ocurt,  8.  J>.  Nm  Y^k.    April  dO,  1888.) 

1.  8HIFFING— CaBRIAGE  OF  GOODS— TJlTRBASONABLB  DeLAT. 

A  vesBcl  chartered  to  the  Mediterranean  and  back  to  New  York,  put  into 
]]ker  home  port  in  Italy  on  accoani  of  Btress  of  weather.  6ome  repairs  were 
put  on  her  there,  and,  after  their  completion,  she  was  detained  three  weelcs 
longer,  through  acute  rheumatism  of  the  master.  Held,  that  the  owner  was 
not  Justified  in  detaining  the  vessel  in  her  home  port  for  such  reason,  without 
indemnifying  the  charterer  for  the  expense  and  loss  caused  hy  the  delay. 

%  Same. 

A  vessel  is  liable  for  the  fall  in  market  prices  during  a  period  of  negligent 
delay  on  her  part,  though  such  delay  arose  before  tne  cargo  was  shipped, 
when  the  delay  was  voluntary,  and  was  in  the  course  of  the  voyage  contracted 
for  by  the  charter,  and  after  it  had  been  entered  upon. 

8.  Same— Wafvek. 

Charterers  who  load  a  vessel  with  return  cargo  after  a  period  of  negligent 
delay  on  the  part  of  the  vessel  do  not  thereby  necessarily  waive  the  right  of 
action  which  has  alreadv  accrued  to  them  for  the  breach  of  the  ship's  legal 
duty  of  dispatch  in  fulfilling  the  charter  requirements. 

L  Same. 

Where  objection  thBt  a  vessel  has  not  tskoi  a  foil  cargo  is  not  made  at  the 
time  when  objections  in  other  respects  are  made  by  protest,  any  complaint 
made  afterwards  on  this  score  should  be  looked  upon  with  suspicion. 

'Reported  l^  Edward  G.  Benediet,  Esq.,  of  the  New  York  bar. 
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G.  SahB— LiBK  FOB  Fbbioht. 

Utiqualffled  delivery  of  cargo  to  consignee  withont  notice  of  Intent  to  retain 
the  lien  for  freight  is  a  waiver  of  such  lien;  but  a  delivery  of  cargo  to  a  wharf- 
inger or  warehouseman  on  the  consignee's  account,  accompanied  by  a  notice 
of  lien  for  freight,  is  no  wi^ver,  and  the  lien  continues.  Even  if  the  notice  of 
lien  is  served  an  hour  or  two  after  the  last  of  the  cargo  is  delivered,  so  slight 
a  delay  as  the  fraction  of  a  day  in  serving  notice  should  not  necessarily  be 
deemed  indicative  of  any  intent  to  make  an  unconditional  delivery. 

8.  Sake— DBMX7BILA.GB — Custohabt  Dispatch. 

A  vessel's  arrival  was  reported  to  charterers  on  the  6th  of  Febrnary.  On 
the  7th  they  directed  her  to  a  wharf,  which  she  reached  the  same  day.  but 
other  vessels  in  the  slip  prevented  her  beginning  to  discharge  until  the  14th. 
She  was  discharged,  without  unusual  exertion,  in  four  days.  No  reason  was 
given  for  sending  the  vessel  to  a  wharf  where  she  was  detained  so  long.  The 
charter  called  for  **  customary  dispatch. "  There  was  no  strict  proof  of  what 
was  customary  dispatch  for  such  cargo  as  the  vessel  had.  HM,  that  the  ship 
was  entitled  to  live  days'  demurrage. 

In  Admiralty. 

The  above  are  cross-libels  arising  upon  a  charter  party  of  the  Giulio  to 
H.  M.  Ck>rmack  and  others,  dealingfunder  the  name  of  Latassa  &  Co.  In 
the  second  action  damages  are  claimed  for  the  delay  of  the  Giulio  in  pro- 
ceeding to  her  destination,  and  for  not  taking  on  board  a  full  cargo;  in 
the  first,  freight  was  claimed  for  the  cargo  delivered.  The  vessel  was 
chartered  on  May  18,  1886,  for  a  voyage  from  New  York  to  Gibraltar 
and  Malta,  and  Uience  for  return  cargo  back  to  New  York,  from  either 
Bona  or  Oran,  for  a  lump  sum  of  £600  sterling.  She  arrived  at  Malta 
September  14th,  where  she  completed  her  discharge  on  the  28th  of  Sep- 
tember. By  cable  directions  from  the  charterers  she  was  ordered  to  Oran, 
a  port  on  the  north  coast  of  Africa.  The  vessel  left  Malta  on  the  4th  of 
October,  and  from  the  8th  to  the  9th,  meeting  heavy  weather,  according 
to  the  master's  testimony,  she  was  obliged  to  put  into  Gastellamare,  her 
home  port,  which  she  reached  on  October  10th.  During  the  next  three 
weeks  considerable  repairs  were  made  to  her  there,  and,  after  the  repairs 
were  completed,  she  remained  three  weeks  longer,  in  consequence  of  the 
illness  of  the  master  with  acute  rheumatism.  She  left  on  the  28d  of  No- 
vember, and  arrived  at  Oran  ,in  the  extraordinarily  short  time  of  eight 
days.  The  passage  is  sometimes  from  80  to  40  days.  During  aU  this 
time  Latassa  &  Go.  had  a  cargo  in  waiting  at  Oran,  and  were  under  ex- 
penses for  storage,  insurance,  etc.,  for  which  damages  were  claimed,  as 
well  as  for  loss  through  the  fall  of  the  market  price  upon  late  delivery  in 
New  York.  The  charterers  claimed  that  the  lien  on  the  goods  for  freight 
was  lost  by  unconditional  delivery  of  the  goods.  The  vessel  claimed  also 
five  days'  demurrage. 

Wingy  Shcudy  Jc  Putnam,  for  PaoliUo. 

Whitehead,  Parker  &  Dexter,  for  Gormack* 

Brown,  J.  1.  The  evidence  is  not  sufficient  to  impeach  the  state- 
ments in  either  of  the  three  logs  which,  by  the  Italian  law,  it  was  the 
duty  of  the  master  of  the  bark  Giulio  to  keep.  Their  purposes  being 
different,  greater  fullness  of  detail  in  log  No.  1  as  respe^,ts  the  gale  en- 
countered on  the  9th  of  October  than  was  entered  in  log  No.  2  was  proper. 
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That  the  additional  matter  is  not  found  repeated  in  log  No.  2  casts  no- 
discredit  upon  log  No.  1.  The  other  evidence  shows  that  the  night  was 
[burrascoso]  squally  and  boisterous.  I  cannot  find,  therefore,  that  the 
master  was  not  justified  in  putting  in  at  Castellamare,  or  overrule  hi& 
judgment  of  the  necessity  of  putting  into  port.  The  Maria  Lwigia,  24 
Blatchf.  15,  28  Fed.  Rep.  244;  Insurance  Go.  v.  CaOeU,  12  Wheat.  383^ 
Fearing  v.  Cheeaeman^  8  Cliff.  91. 

2.  After  necessary  repairs  were  completed  at  Castellamare,  the  vessel 
was  kept  there  some  three  weeks  longer,  through  acute  rheumatism  of 
the  master.  That  port  was  her  home  port;  and,  under  her  duty,  ac- 
cording to  the  terms  of  the  charter,  and  the  charterer's  instructions,  to- 
proceed  to  Gran,  I  do  not  think  the  owner  was  justified  in  further  detain- 
ing the  ship  in  her  home  port  on  account  of  the  master's  illness,  after 
the  repairs  were  completed,  and  after  the  long  delay  already  incurred, 
without  indemnifying  the  charterer  for  the  expense  and  loss  caused  by 
the  additional  delay.  The  master  should  have  gone  aboard,  and,  with 
the  aid  of  the  mate  and  other  officers  of  the  ship,  as  in  ordinary  cases  of 
illness  at  sea,  proceeded  to  Oran;  or,  if  that  were  not  practicable  under 
the  circumstances,  it  was  competent  for  the  owners  to  appoint  another 
master,  either  for  the  rest  of  the  voyage,  or  temporarily.  The  ship  owes 
the  charterer  diligence  and  dispatch.  The  Success,  7  Blatchf.  551;  The 
Onrusty  1  Ben.  481.  The  expense  of  that  delay,  namely,  the  storage 
and  other  expenses  of  the  cargo  during  this  time,  should  therefore  be^ 
paid  by  the  ship  to  the  charterer. 

8.  In  addition  to  the  local  expenses  of  storage,  Latassa  &  Co.  are,  I 
think,  entitled  to  the  amount  of  the  fall  in  the  market  price,  if  there  waa 
any  fall,  during  the  three  weeks  preceding  the  date  of  arrival  in  New 
York.  The  liability  of  the  vessel  for  the  loss  of  a  market  during  the^ 
period  of  negligent  delay,  after  the  goods  have  been  taken  on  board,  has 
been  often  decided  in  the  courts  of  this  country.  The  Success^  supra;  The- 
(My  of  Lhiblin,  1  Ben.  46;  The  Golden  Rule,  9  Fed.  Rep.  834;  Page  v. 
Munro,  1  Holmes,  233;  Desty,  Shipp.  &  Adm.  §  256.  I  see  no  reason 
why  the^me  rule  should  not  be  appliod,  though  the  delay  arose  before- 
the  cargo  was  shipped,  where  the  delay  was  voluntary,  and  arose  in  the 
course  of  the  voyage  contracted  by  the  charter,  and  after  it  had  been  en- 
tered upon.  The  charterers  assuredly  had  the  right  to  count  upon  the 
ship's  proceeding  to  Oran,  pursuant  to  orders,  with  reasonable  dispatch, 
as  it  was  her  duty  to  do.  No  notice  was  given  to  them  of  her  inability 
to  proceed,  nor  was  there  any  proposal  to  give  up  the  performance  of  the^ 
rest  of  the  voyage.  The  charterers  were  in  daily  expectation  of  her  ar- 
rival at  Oran;  and,  so  far  as  her  delay  in  leaving  CasteUamare  arose  from 
the  fault  of  the  owners,  there  is  no  reason  why  the  consequent  loss  should 
be  borne  by  the  charterers.  Their  loading  her  with  a  return  cargo  when 
she  did  arrive  at  Oran  was  no  waiver  of  their  right  of  action  which  had 
already  accrued  to  them  for  the  breach  of  the  ship's  legal  duty  of  dis-^ 
patch  in  fulfilling  her  charter  engagements.  The  case  of  The  Parana^ 
2  Prob.  Div.  118,  and  of  Olhsen  v.  Dnimmond^  2  Chit.  705,  do  not  seem 
to  meapplicable  here.    The  period  of  unjustifiable  delay,  as  I  find  indin 
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the  proofs,  is  three  weeks.  The  bark  is  no%  entitled  to  ofi&et  agains(  this 
her  quick  nm  of  8  days.  Tliere  is  no  knowing  but  that  she  might  bave 
made  the  same  run  had  she  left  CasteUamare  wh^  she  ought  to  have 
left.  Having  delayed  unjustifiably  three  weeks  at  Gastellamare,  the  oon- 
tingendes  of  navigation  cannot  be  taken  into  account.  She  mu^  answer 
as  for  three  weeks'  expenses  of  the  cargo  at  Oran,  axid  for  the  &!!  in  the 
market  price  of  the  cargo,  if  there  was  any  fall,  during  the  three  weeks 
before  the  bark  arrived  in  New  York.  • 

4.  The  evidence  does  not  show  that  the  bark  did  uot  take  a  full  cai^go. 
All  was  taken  that  was  tendered  at  Oran,  and  the  protest  n)ade  by  the 
charterer's  agent  at  that  time  and  place,  though  (Ejecting  to  the  previous 
delay,  makes  no  complaint  of  her  not  taking  a  full  cargo.    The  master 
says  ^e  was  full,  and  the  stevedore  so  certifies.     The  caigo  was  of  the 
lightest  character.     Much  was  necessarily  left  to  the  judgm^it  of  the 
master  in  regard  to  the  quantity  of  ballast  necessary;  and,  no  objections 
being  made  at  the  time  when  objections  in  other  respects  were  made  by 
protest,  any  complaint  made  afterwards  on  this  score  would  be  justly 
looked  upon  with  great  suspicion,  even  if  evidence  had  been  oflered  to 
sustain  it. 

6.  By  the  law  of  this  country  the  vessel  has  a  lien  upon  the  <^Tgo  for 
freight.  This  Uen  may  be  displaced  by  conti^ict,.  or  it  may  be  waived. 
The  Eddy^  6  Wall.  481,  494.  An  unqualified  deliyerjr  of  the  caiigo  to 
the  consignee  without  notice  of  any  intent  to  retain  the  lien,  is  deemed 
a  waiver.  Bags  of  Linseed^  1  Black,  108;  A  Car^  of  BtimsUmef  8  Ben. 
45;  Wilcox  v.  Tone  of  Owl,  14  Fed.  Rep.  49.  But  a  delivery  to  a  wharf- 
inger  or  a  warehouseman  on  the  consignee's  account,  aecompanied  by  a 
notice  of  lien,  is  no  waiver,  and  the  lien  continues.  In  this  case  the  ev- 
idence shows  that  the  delivery  to  the  warehouse  directed  by  the  con- 
signee was  completed  about  noon  of  the  17th;  and  that  on  the  same  day, 
about  noon,  a  written  notice  of  the  ship's  lien  upon  the  cargo  was  served 
on  the  warehouseman.  It  is  dear  that  there  was  no  intejnt  to  make  an 
unconditional  delivery  of  the  caigo;  the  contrary  intent  seems  to  me 
manifest.  Even  if  the  actual  service  of  the  notice  were  an  hour  or  two 
after  the  last  bale  was  delivered  on  the  17th, — ^wbich  the  evidence,  how- 
ever, does  not  show, — so  slight  a  delay  as  the  mere  fraction  of  a  day  in 
serving  notice  could  not  justiy  be  deemed  as  indicative  of  any  intent  to 
make  an  unconditional  delivery;  and  the  situation  of  the  consigaee,  of 
the  warehouseman,  and  of  the  goods,  being  unchanged,  no  waiver  of  the 
lien  can  be  found.     Bag$  of  lAmeed^  1  Black,  108. 

6.  The  charter  stipulated  for  customary  dispatch  in  unloading  at 
New  York.  There  is  no  strict  proof  of  what  is  customary  dispatch  for 
such  a  cargo.  The  treasury  regulations  of  1884,  p.  92,  art.  186,  pre- 
scribe that  if  vessels  of  between  300  and  800  tons  are  not  dischaiged  in 
12  working  days,  the  custom-house  officers  may  take  possession.  The 
purpose  of  this  regulation  is  so  different  from  that  of  .the  charter  requir- 
ing unloading  with  customary  dispatch,  that  the  period  of  12  days,  for 
vessels  of  so  different  capacities,  and  without  reference  to  the  kind  of  car- 
goes, is  no  criterion  of  what  is  "customary  dispatch"  as  between  the  parr 
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ties  to  a  charter.  The  arrival  was  reported  to  the  chartwers  on  Febru' 
ary  5th.  The  charterers,  on  the  7th,  directed  the  bark  to  a  wharf,  which 
she  reached  on  the  same  day;  but  other  vessels  in  ttie  slip  pravented  her 
beginning  to  discharge  until  Monday,  the  14th.  She  was  then  dis- 
ohaiged,  and  the  disohaige  was  oomplctted  about  noon  Qf  the  17tb.  No 
reasor  is  given  for  sending  the  vessel  to  a  wharf  wherQ  she  was  detained 
BO  long  before  she  could  commence  discharging.  Twenty-^four  hours  after 
that,  in  addition  to  the  two  days  after  notice  of  arrival,  w^re  certainly 
a  reasonable  and  sufficient  time,  in  the  absence  of  Airther  proof,  to  find  ^ 
dock  and  berth  where  the  ship  might  commence  her  discharge.  It  does 
not  appear  that  the  disduuge  in  four  days  after  she  began  was  through 
any  unusual  exertions.  Four  days'  time  must  therefore  be  taken  as  a 
reasonable  time  for  the  actual  discharge  of  tbia  c^u^go.  This  l^ves  five 
days  for  which  the  vessel  is  entitled  to  demurmge^  There  must  be  a 
decree,  therefore,  in  &vor  of  the  libelant  in  the  firstruamed  cause  for  the 
freight  and  for  demurrage  for  five  days,  with  interest  and  costs;  and  a 
decree  in  £Eivor  of  the  Ubelants  in  the  second  cause  for  the  expense  of 
storage  of  the  cargo  at  Oran,  with  insurance,  for  three  weeks,  and  for 
any  &11  in  the  market  price  during  three  weeks  before  its  arrival,  with 
interest  and  costs;  the  latter  decree  to  be  ofiset  against  the  former^  and 
the  stipulators  on  either  side  to  be  held  on^y  for  the  difference. 


Bbown  v.  Cebtain  Tqi^s  of  Oo^lU 
(JMrid  Court,  WD.Miehiffan,y.D.    ]isy4,188a) 

Buiypmo— Oabbiaqs  ot  Goods— Demubbags. 

Libelant,  the  owner  of  three  barges,  one  of  them  propeUed  by  steaai,  en- 
tered into  an  agreement  for  the  transportstion  of  c^rJ^a  coal  at  a  4xed  price 
per  ton.  the  coal  to  be  delivered  at  the  port  of  diBcharffe  on  board,  and  to  be 
there  unloaded  within  three  days  after  its  arrival.  There  was  no  charter- 
party  or  contract  of  hiring  in  whole  or  in  part^  and  the  entire  negotiations 
were  in  parol.  Bills  of  lading  were  afterwards  made  out  in  the  usaauprm,  and 
transmitted  in  the  ordinai]y  course  of  business.  Upon  arrival  at  port  of  dis- 
charge, the  facilities  provided  by  consignees  for  unloading  were  so  poor  that 
only  one  barge  could  unload  at  a  time,  and  about  %1  days,  including  one  Sun- 
day, were  tal^en  up  in  the  discharge,  ffeld,  that  the  parol  agreement  for  a 
discharge  in  three  days  was  superseded  by  the  bill  of  ladingi  and  that  the  con- 
signees were  entitled  to  a  reasonable  time;  that  six  days,  including  Sunday, 
was  9uch  reasonable  time;  and  that  demurrage  should  be  aiUowed  &r  the  re- 
maining five  days. 

ADMIBAI4TT— JlTBISPIGTION. 

A  libel  by  the  owner  of  three  vessels  constituting  "one  ship*  against  the 
cargo  for  demurrage  arising  from  unreasonable  deteatio9  by  t^e  consignee 
at  the  port  of  discharge  is  within  the  admiralty  jurisdiction  of  the  district 
court. 

Bakb^Practxob. 

Where  the  owner  of  the  ship  libeling  the  cargo  for  damnrvaga  had  knowl- 
edge of  whut  )iad  been  done  by  the  master,  and  hsd  proceeded  in  reccgnition 
of  It.  it  is  too  late  for  him  to  object  to  the  authority  of  the  master  to  execute 
the  bill  of  lading  under  which  &e  cargo  was  carri4d«  oa  the  ground  that  the 
bill  was  made  i^  t|ie  home  port 
v.34F.no.ll — 58 
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In  Admiralty.  '     ' 

George  D*  Van  DyhCy  for  libelant. 

Ball  &  Hanscom,  for  claimant. 

Severens,  J.,  (ordUy.)  In  the  case  of  Brmon  v.  Certain  Tons  of  CboZ, 
Wallace  being  the  claimfant,  the  proceeding  was  in  admiralty,  and  the 
facts  in  outline  were  that  the  libelant,  being  the  owner  of  certain  vessels, 
three  in  number,  entered  into  an  agreement  for  the  transportation  of  cer- 
tain coal,  from  Buffalo  to  Menominee^  at  a  certain  price  per  ton.  The 
coal  was  to  be  delivered  at  the  port  of  discharge  on  board;  that  is  to  say, 
the  expenses  of  the  discharge  were  to  be  borne  by  the  consignees.  Some 
preliminary  negotiations  were  had  between  the  libelant  and  the  other 
parties  to  the  transaction  in  regard  to  the  transportation  of  this  coal  and 
certain  incidentals  of  the  terms  on  which  it  should  be  done.  Afterwards 
the  coal  was  laden,  and  bills  of  lading  were  made  out- in  the  usual  form, 
and  were  transmitted  in  the  ordinary  course  of  business.  The  vessels  pro- 
ceeded to  Menominee,  and,  on  arriving  there,  the  consignees  had  not  pro- 
vided the  facilities  for  unloading  which  it  is  claimed  should  have  been 
provided,  and  in  consequence  only  one  of  the  vessels  could  be  unloaded  at 
a  time,  and  the  vessels  had  to  take  their  turn  at  the  dock  at  a  single 
place  of  discharge,  one  after  the  other;  and,  of  course,  the  detention 
would  be  such  as  would  be  necessary  from  unloading  in  that  way.  All 
of  the  vessels  constituted  substantially  one  fleet;  they  were  not  only  one 
fleet,  but  were,  within  the  meaning  of  the  term  in  the  admiralty  juris- 
prudence, one  ship;  that  is  to  say,  one  of  them  was  a  steam-barge,  carry- 
ing a  portion  of  the  coal,  and  the  others  were  two  barges  that  were  in  tow 
of  the  steam-barge.  The  vessels  not  being  unloaded  within  the  time 
when  it  was  claimed  they  should  have  been  unloaded  by  the  owner  of  the 
vessels,  a  claim  for  demurrage  was  put  in,  founded  upon  the  detention  of 
the  vessels  beyond  the  time  when  they  should  have  been  discharged,  and 
the  coal  was  libeled  by  the  libelant,  for  the  purpose  of  enforcing  his 
claim  for  demurrage. 

It  is  claimed  in  the  first  place,  on  the  part  of  the  claimant, — ^at  least 
it  was  so  claimed  originally, — that  the  case  was  not  one  of  admiralty  juris- 
diction; that  the  remedy  could  not  be  had  in  this  way,  assuming  the 
facts  to  be  as  alleged  in  the  libel;  but  I  have  no  doubt  whatever  that  it  is 
a  proper  case  for  the  admiralty  jurisdiction,  and  that  the  court  has  author- 
ity to  award  such  remedy  as  the  nature  of  the  case  requires. 

The  principal  controversy  between  the  parties  arose  out  of  the  ques- 
tion whether  there  was  a  preliminary  contract  which  was  in  the  nature 
of  a  charter-party,  and  which  was  therefore  entitled  to  stand  independ- 
ently by  itself,  as  attesting  the  terms  and  conditions  of  the  agreement 
for  transportation,  or  whether  what  transpired  is  to  be  regarded  as  mere 
preliminary  negotiation  resting  in  parol,  and  which  was  merged  in  or 
superseded  by  the  bill  of  ladings,  which  of  course  was  in  writing,  and 
which  it  is  claimed  by  the  claimant  operated  to  supersede  the  original  or 
preliminary  negotiation  betwieen  the  parties.  Now,  I  have  no  doubt  in 
this  case  that  what  transpired  between  the  libelant  and  the  othet  parties 
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to  the  transaction",  by  way  of  parol,  was  sufficient  to  tave  constituted  aii 
agreement;  that  it  was  within  the  understanding  of  the  parties,  and  there- 
fore one  of  the  temis  of  the  agreement,  that  this  coal  should  be  unladen 
in  three  days  from  the  arrival  of  the  vessels;  and  that  the  consignees  should 
take  measures  to  have  the  coal  unloaded  within  that  time.  But  no 
charter-party  was  made,  and  I  think  it  must  have  been  intended  that  the 
terms  and  conditions  of  the  contract  should  be  embodied  in  the  bill  of 
lading.  It  is  claimed  by  the  libelant  that,  where  there  is  a  charter-party, 
or  an  agreement  equivalent  to  it,  that  that  is  the  substance  to  be  looked 
to  as  the  agreement  between  the  parties,  and  that  the  bill  of  lading  is 
a  merely  formal  document,  issued  by  the  master,  and  is  not  intended  to 
cover  the  ground  of  the  charter-party.  Now,  in  this  case,  if  there  had 
been  a  charter-party  between  the  parties  to  the  transaction,  I  should  have 
no  doubt  that  the  contention  on  the  part  of  the  libelant  was  correct,  and 
that  the  charter-party  must  be  looked  to  as  indicating  the  agreement  be- 
tween the  parties;  but  where,  as  here,  there  was  nothing  rising  to  the 
dignity  of  a  charter-party,  nothing  partaking  of  its  substance,  form,  and 
effect,  but  the  agreement,  such  as  it  was,  between  the  parties,  standing 
in  parol,  I  think  that  the  bill  of  lading,  which  was  ultimately  made, 
must  be  regarded  as  superseding  the  preliminary  arrangements  of  the  par- 
ties, and  that  a  different  rule  would  be  applicable  here  from  that  which 
would  apply  if  the  parties  had  entered  into  a  charter-party,  or  other 
definite  agreement  intended  as  the  equivalent  thereof.  And  it  is  to  be 
noted  in  this  case,  and  is  a  matter  of  considerable  importance  in  deter- 
mining this  point,  that  the  transaction  between  these  parties  did  not  have 
in  contemplation  the  hiring  or  employment  of  vessels,  or  of  any  definite 
capacity  of  those  vessels;  the  parties  looked  not  so  much  to  that  as  to 
the  simple  and  only  matter  that  they  had  in  contemplation,  which  was 
the  transportation  of  a  certain  quantity  of  coal  from  one  place  to  another 
at  an  agreed  price  per  ton. 

A  question  was  raised  by  the  libelant  as  to  the  authority  of  the  master 
to  execute  this  bill  of  lading  in  the  home  port, — the  port  of  the  owner. 
There  might  be  a  doubt  of  that  if  it  had  stood  without  any  ratification 
on  the  part  of  the  libelant;  but  that  bill  of  lading  appears  to  have  been 
acted  upon  by  the  libelant;  certainly  there  is  no  evidence  in  the  case  that 
he  ever  repudiated  it.  It  is  clear  that  he  must  have  known  of  the  making 
of  the  bill  of  lading  by  the  master;  and  therefore  the  court  holds,  upon 
familiar  principles  of  law,  that  it  is  too  late  now  to  claim  that  the  master 
had  no  authority  to  sign  the  bill  of  lading,  whether  or  not  he  would  have 
such  authority  if  immediate  question  had  been  made  upon  it.  There- 
fore I  hold  against  the  libelant  upon  the  proposition  that  the  bUl  of  lading 
does  not  supersede  what  had  previously  transpired  between  the  parties. 
The  bill  of  lading  must  be  regarded  as  attesting  the  contract  between  the 
parties,  and  it  is  to  be  interpreted  according  to  its  terms,  including  also 
what  is  reasonably  implied  in  it;  for  it  is  a  maxim  of  the  law  that  what' 
is  fairly  implied  in  a  contract  is  as  much  a  part  of  it  as  though  it  were 
expressly  written.  It  was  therefore  a  part  of  this  contract  that  this  un- 
loading should  be  done  within  a  reasonable  time.     It  being  the  duty  of 
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the  xsonsignee  to  unload  this  freight,  it  was  his  duty  to  provide  the  facili- 
ties for  doing  so.  He  was  bound  to  promptitude  and  diligence.  The 
measure  of  that  diligence  is  to  be  estimated  hj  the  urgency  of  the  case, 
by  the  circumstances  surrounding  the  parties,  by  the  loss  and  damage 
which  would  accrue  to  the  owner  of  valuable  vessels  by  detention  during 
the  earning  season  of  the  year;  and  the  circumstances  in  this  case  re- 
quired that  the  consignee  should  exercise  promptitude  and  a  hig  degree 
of  diligence  in  unloading  these  vessels.  I  think  it  was  fairly  witiiin  the 
expectation  of  the  parties,  and  fairly  within  the  obligations  of  the  con- 
signee, to  provide  means  of  unloading  two  of  these  vessels,  at  least,  at  a 
time.  All  that  transpired  between  the  parties  seems  to  have  indicated 
that  that  was  the  reasonable  expectation  which  they  bad.  Instead  of 
that,  oqly  one  of  the  vessels  could  be  unloaded  at  a  time  by  the  means 
furnished  by  the  consignee.  The  dock  was  incumbered  with  a  quantity 
of  material,  of  lumber,  which  lay  between  the  coal-bins  imd  the  front  of 
the  dock;  and  I  am  satisfied  from  the  evidence  that  the  consignee  did 
not  procure  the  necessary  help.  He  refused  to  pay — whether  justiy  or 
unjustly,  I  do  not  know — ^the  price  that  was  charged  by  the  laborers  in 
that  vicinity  for  unloading  a  vessel;  he  higgled  over  a  little  difference 
of  10  cents  an  hour  to  those  employes,  and  permitted  the  vessels  to  lie 
there  until  he  could  coerce  the  employes  to  accept  40  cents  instead  of  50 
cents  an  hour,  thereby  attempting  to  save  to  himself  a  mere  pittance, 
while  subjecting  the  other  parties  to  serious  loss  and  damage.  It  is  there- 
fore held  that,  in  this  case,  as  a  matter  of  fact,  the  consignee  did  not  use 
reasonable  diligence. 

As  I  have  stated,  it  was  fairly  to  be  expected  that  the  vessels  should 
hftve  been  unloading  at  least  two  of  them  at  the  same  time.  This  would 
haye  required  the  detention  of  the  third  in  the  mean  time,  and  the  de- 
tention of  the  two  while  the  third  was  unloading.  Upon  the  evidence,  in 
my  opinion,  five  days  was  sufficient  for  unloading,  with  reasonable  dili- 
gence on  the  part  of  the  consignee.  Inasmuch ,  however,  as  the  court  holds 
that  there  was  no  contract  for  three  days,  in  whidi  case  Sunday  would 
have  been  included,  the  intervening  Sunday  must,  upon  the  facts  found, 
and  the  law  as  held,  be  also  allow^,  which  would  make  six  days  from 
the  time  of  the  arrival  of  the  vessels  until  the  expiration  of  a  reasonable 
tinie  for  unloading.  This  would  leave  five  days  for  which  demurrage 
would  be  allowed.  The  damage  from  demurrage  per  day  appears  to  be 
as  claimed  by  the  libelant,  and  it  is  not  unreasonable,  I  think,  in  view 
of  the  evidence  in  the  case, — $211 .58 .  That  sum  is  allowed.  The  libel- 
ant is  entitled  to  a  decree  for  five  days  at  $211.58  per  day,  amounting 
to  $1 ,057.90,  and  interest  at  6  per  cent,  from  the  date  of  the  filing  of  the 
libel,  and  costs,  except,  of  course,  such  as  were  paid  on  the  opening  of 
the  default. 

li  may  be  that  the  libel  should  be  amended  in  some  particulars.  The 
prpctor  for  the  libebMit  may  exercise  his  discretion  about  that.  Leave 
will  be  given  to  amend  the  libel,  if  counsel  be  so  advised,  so  as  to  claim 
demurrage  for  detention  beyond  a  reasonable  time,  instead  of  founding 
th^  claim  for  demurrage  upon  the  agreement  to  discharge  in  three  days. 
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All  that  remains  will  be  simply  the  computation  of  the  interest  upon 
the  sum  stated,  which  may  be  done  by  the  derk  when  the  decree  is  en- 
tered. 


Lbvbgh  9.  A  Cabgo  of  Wooden  Posts.' 
iDiBUna  Cowrt,  B.  D.  ITew  York.    April  14, 1888.) 

DbICUBIULOB— BUBDBN  OF  PbOOF. 

On  the  evidence,  held,  that  the  delay  claimed  by  the  vessel  against  the  cargo- 
owner  Lad  not  been  made  out.  and  the  libel  should  be  dismissed. 

In  Admiralty. 

The  canal-boat  Martha  E.  Loomis  brought  a  cargo  of  posts  from  East 
Haddam,  Conn.,  to  New  York,  and  the  libel  claimed  that  the  vessel  was 
delayed  after  arrival  in  New  York  by  the  fault  of  the  consignees.  It 
also  claimed  damage  to  the  boat  from  floating  ice  through  the  fault  of 
the  shipper,  which  latter  cJaim  the  answer  averred  had  been  settled. 
The  claimant  asserted  that  the  boat  had  been  sent  at  once  to  a  proper 
dock,  and  that  the  delay  arose  from  the  slowness  and  absences  of  the 
master,  and  from  the  fact  that  he  negligently  discharged  a  patt  of  the 
cargo'at  the  wrong  place. 

Feter  S.  Carter,  for  libelant. 

Cfiarlea  Murray ^  for  claimant* 

Benedict,  J.  The  settlement  made  between  Goodrich  and  the  mas- 
ter of  the  vessel  left  no  claim  enforceable  except  the  claim  for  delay  in  the 
unloading  of  the  vessel,  which  occurred  after  that  settlement.  In  regard 
to  the  claim  of  a  lien  upon  the  cargo  for  the  delay  which  occurred  in  un- 
loading the  posts,  both  at  Schuyler's  dock  and  at  Wallabout,  the  evi- 
dence liails  to  prove  that  the  delay  was  caused  by  fault  on  the  part  of  the 
owner  of  the  posts,  or  of  the  persons  to  whom  the  posts  had  been  sold. 
The  burden  is  upon  the  libelant  to  prove  a  fault  causing  the  delay. 
This  has  not  been  done.     libel  dismissed.  - 

^Beported  by  Bdward  G.  Benedioti  Ifisq.,  of  the  New  York  bar. 
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De  Lelle  V.  The  Atalanta,* 
(DtBtnct  Court,  8.  D.  Neuo  York,    April  80, 1888.)  • 

1.  Shipping— LiABiMTY  for  Tort— Steamkbs  RAisiNa  Swells. 

In  plying  about  rivers  and  harbors,  steamers  raising  heavy  swells  mast  give 
heed  to  the  presence  of  other  boats  following  their  legitimate  business,  and 
slow  or  stop  to  avoid  damaging  the  latter  by  such  swells. 

2.  Same— Notice  op  Defect. 

Masters  of  old  and  weak  boats  are  bound  to  take  corresponding  precautions 
to  give  notice  to  others  of  the  need  of  special  caution  in  dealing  with  them. 
8.  Sake— Damages. 

It  appeared  that  libelant's  canal-boat  was  injured  through  bein?  thrown 
against  a  dock  by  the  swells  from  the  yacht  A.,  but  it  aho  appeared  that  the 
canal-boat  was  old  and  weak,  and  was  hence  damaged  more  than  a  boat  in 
ordinary  condition  would  have  been.  Held,  that  libelant  should  recover  ha'f 
his  damages  only. 

In  Admiralty.     Libel  for  damages. 

HyUmd  <k  Zabriakiey  for  libelant. 

Vanderpod^  Green,  Cuming  and  Ooodvnn^  for  claimant. 

Brown,  J.  The  libel  was  filed  for  damages  caused  to  the  libelant's 
canal-boat  Wm.  E.  Cleary,  while  she  was  discharging  brick  at  the  City 
dock,  Yonkers,  through  the  suction  and  swell  caused  by  the  steam-yacht 
Atalanta  in  passing  down  the  North  river.  The  evidence  shows  that  the 
yacht  was  going  at  the  rate  of  a  little  less  than  14  knots;  that  the  tide 
was  flood,  and  within  about  an  hour  of  high  water;  that  her  waves  are 
about  the  same  as  those  of  the  largest  steamers  that  go  up  the  North  river; 
that  she  passed  about  half  a  mile  from  the  shore;  that  she  was  in  the 
habit  of  dowing  when  she  received  any  signal  from  the  dock  indicating 
that  a  vessel  was  there  unloading;  that  upon  the  morning  in  question  she 
did  not  slow,  no  signals  being  heard;  that  though  the  libelant's  lines 
were  loose,  the  rebound  of  the  waves  after  the  first  suction  thrust  the 
canal-boat  with  such  force  against  the  dock  as.  to  snap  two  of  her  deck 
beams  and  her  keelson.  There  is  slight  testimony  that  a  signal  whistle 
was  sounded  from  the  dock,  but  as  it  was  not  heard,  I  am  not  satisfied 
on  this  point.  But  the  libelant's  boat,  while  unloading,  was  in  plain 
sight  of  the  Atalanta  as  she  came  down.  The  libelant's  boat  was  some 
14  years  old,  and  was  no  doubt  in  a  feeble  condition.  It  was  neverthe- 
less useful  to  him,  and  he  had  the  right  to  make  use  of  her,  subject  to 
the  ordinary  risks  of  navigation.  The  heavy  swells  from  steamers  that 
make  waves  from  one  to  three  feet  high  are  not,  however,  such  ordinary 
incidents  of  navigation  as  boats  are  bound  to  take  the  risk  of,  whether 
large  or  small,  new  or  old.  On  the  contrary,  it  has  been  the  settled  law 
since  the  use  of  steamers  in  navigation,  that,  in  plying  about  rivers  and 
harbors  where  their  swell  and  suction  are  likely  to  produce  injury  toother 
craft  following  their  legitimate  business,  steamers  must  give  heed  to  their 
presencei  and  by  slowing,  or  stopping  the  engine  temporarily,  as  the  case 

1  Reported  by  Bdward  O.  Benedict,  Esq.,  of  the  New  York  bar. 
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may  be,  avoid  doing  them  unnecessary  damage.  As  the  libelant's  boat 
was  plainly  in  sight,  it  was  the  duty  of  the  Atalanta  to  have  slowed  in 
passing.  I  do  not  think,  however,  that  a  canal-boat  in  ordinary  condi- 
tion would  have  sustained  as  much  damage  as  was  proved  in  this  case, 
from  a  steamer  at  such  a  distance  from  the  dock.  I  have  constantly  held 
that  the  masters  of  old  and  weak  boats  are  bound  to  take  corresponding 
precautions  to  give  such  notice  to  others  as  is  practicable  of  the  need  of 
any  special  caution.  There  was  special  need  in  the  present  case  of  a 
signal  by  whistle  to  passing  steamers  to  make  sure  that  her  presence  and 
the  special  need  of  caution  were  not  unheeded.  I  allow  the  Cleary ,  there- 
fore, for  one-half  her  damages,  and  interest,  the  sum  of  $40,  with  costs. 


The  Pomona.* 

The  Jose  E.  More. 

Cabusle  et  al.  v.  The  Pomona. 

Kerb  v.  The  Jose  E.  More. 

{District  Court,  E.  D.  New  York.    April  6, 188a) 

Ck)iiLisiON— Bbtwbbk  Steam  and  Sah*— Mistake  op  Wheelsman. 

As  a  barkentine  and  a  steamer  were  approaching,  and  before  the;^  were  so 
near  as  to  require  or  justify  a  change  ox  course  on  the  part  of  the  sailing  ves- 
sel, the  master  of  the  latter  orderea  the  wheel  starboarded,  which  would  have 
canried  her  further  from  the  course  of  the  steamer.  By  a  mistake  of  the 
wheelsman  the  helm  was  ported,  and  the  barkentine  thus  thrown  in  the  course 
of  the  steamer.  Held,  that  the  sailing  yessel  was  alone  responsible  for  the 
collision. 

In  Admiralty. 

The  collision  in  this  case  happened  on  the  night  of  December  6, 1885, 
in  the  Atlantic  ocean,  in  the  neighborhood  of  Bam^at.  The  barkentine, 
bound  from  Matanzas  to  New  York,  was  on  a  N.  E.  by  N.  course,  and 
the  steam-ship,  from  New  York  to  Jamaica,  was  moving  slowly  S.  W.  by 
W.  }  W.  The  steam-ship  allied  that  she  first  saw  both  lights  of  the 
barkentine,  and  thereafter  the  green  light  disappeared,  and  the  collision 
foUowed  shortly  after;  the  steamer  striking  the  sailing  vessel  on  her  port 
bow.     Cross-libels  were  filed  for  the  damage. 

Owen  <k  Qray^  for  the  barkentine. 

Wing^  Shoudy  <&  Putnam,  for  the  steam-ship. 

Benedict,  J.  I  think  it  plain  that  the  cause  of  the  collision  in  ques- 
tion in  these  two  cases  was  a  change  of  course  by  the  sailing  vessel 
when  near  the  approaching  steamer.     The  evidence  proves  that,  as  the 

*  Beported  by  Edward  G.  Benedict,  Esq.,  of  the  New  York  bar. 
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vessels  approached  each  oth^r,  the  uuttter  of  tlra  sailing  vessel  ordered  his 
wheelsman  to  starboard  the  wheel,  and  that,  insttsad  x>f  stai'boarding,  the 
wheelsman  ported.  At  that  titae  the  ressel  was  going  from  seven  to 
eight  knots  an  houn  She  Was  a  quick^^teeiing  vessel,  and  at  ihatepeed 
woald  answer  very  quicUy.  The  result  of  the  wheelsman's  mistake  was 
that  the  sailing  vessel  was  thrown  in  the  oootse  of  the  steamer  when  it 
was  too  late  to  avoid  her.  This  porting  of  the  helm  on  the  part  of  the 
sailing  Vessel  was  not  caused  by  the  action  of  the  steamer,  but  by  a  mis- 
take by  the  wheelsman  as  to  the  order  given  by  tli«  master.  This  is  not, 
tfierefore,  the  case  of  a  collision  resulting  from  a  wrong  order  given  to  the 
wheeismani  under  the  eitoitement  produced  by  the  fitult  of  a  steamer  in 
approaching  so  near  as  to  justify  alarm.  Here  was  a  case  of  disobedience 
of  an  order  given  by  the  master  of  the  sailing  vessel.  The  disobedience, 
it  is  true,  arose  out  of  a  misunderstanding  of  the  order  by  the  wheelsman, 
but  still  it  was  neglect  to  obey  the  order  given,  and  a  collision  so  caused 
must  be  held  to  have  been  Caused  by  the  fault  of  the  sailing  vessel  in 
changing  her  course.  Moreover,  the  testimony  seems  to  show  that  the 
giving  of  the  order  to  starboatd  was  a  fault  on  the  part  of  the  master, 
for,  according  to  the  testimony  of  the  master  as  well  as  that  of  the  wheels- 
man of  the  barkentlne,  when  the  order  was  given,  the  steamer  was  not 
so  near  as  to  require  or  justify  a  change  of  course  on  the  part  of  the  sailing 
vessel.  It  may  be  that  the  order  given  catinot  be  held  to  have  caused 
the  collision,  because  the  order,  if  obeyed,  would  have  carried  the  sail- 
ing vessel  further  away  from  the  course  of  the  steamer.  But  the  order 
gave  opportunity  for  ttie  mistake  that  arose,  and  in  that  way  remotely 
contributed  to  the  disaster,  of  which  the  immediate  cause  was  porting  on 
the  part  of  the  sailing  vessel,  when  it  was  her  duty  to  hold  her  course. 
The  libel  of  Carlisle  and  others  against  the  Pomona  must  therefore  be 
dismissed  with  costs,  and  in  the  case  of  Kerr  v.  The  Jo9$  E.  More  the  li- 
belant must  recover  his  damages,  and  with  costs. 
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Coinnij^  #(  oL  V.  Tks  Osceola.^ 
IDMrtUt  (fov9i.  B.  P,  Sm»  Tdrk.    April  $,  1888.) 

1.  COLUBTOH— DAlCAOBB^DlAMtTBlLkfflB. 

Demurrage  may  be  recovered  for  the  detention  of  a  boat  while  undergoing 
repairs  rendered  necessary  by  collision,  though  it  appears  that  the  work  that 
the  injured  boat  would  hftve  done  but  fot  the  collisioii  was  done  by  another 
boat  owned  by  libelants,  and  which  was  at  the  time  without  other  employ* 
ment 
S.  8AiUB^PBfticANfi)rr  DsnoBOTATioir. 

No  additional  allowance  should  be  made  for  permanent  depreciation  as  a 
result  of  a  collision  without  positiye  proof  of  such  depreciation* 

In  Admiralty.     On  ezceptionB  to  oommisfiioaer'B  repori. 
Edward  H.  Hobhs^  fiyr  libelants. 
Oarpentet  &  Mosher^  for  ckimant. 

B&NBDicr,  J.  The  exceptions  in  this  case  cover  two  questions  which 
deserve  attention:  Firsti  whether  the  libelants  can  recover  demurrage 
for  the  detention  of  their  boat  while  undergoing  repairs,  when  it  appears 
that  the  work  that  the  injured  boat  would  have  done  but  for  the  collision 
was  done  by  another  boat  owned  by  the  libelants,  and  which  was  at  the 
time  without  other  employment.  The  commissioner  allowed  demurrage, 
and  I  think  he  was  right.  It  is  true  that  this  is  not  like  the  cases  of 
The  Cayuga^  1  Ben.  171,  and  The  Favoritaj  Id.  30, — an  action  for  deten- 
tion of  a  ferry-boat, — ^but  it  is  within  the  principle  of  those  cases.  The 
next  question  is  whether  the  libelants  should  have  been  allowed  for  per- 
manent depreciation.  The  testimony  certainly  indicates  that  for  some 
reason  or  other  the  hoat  was  not  as  available  after  the  repairs  as  she  was 
before  the  coUision,  but  it  does  not  appear  to  me  to  be  sufficiently  cer- 
tain to  justify  the  allowance  of  any  additional  sum  as  damages  caused 
by  the  collision.  It  is  hardly  a  case  where  intrinsic  and  inevitable  dim- 
inution of  value  is  shown  to  have  resulted  from  the  collision  because 
it  was  not  possible  to  make  complete  repairs. 

^Beported  by  Bdward  O.  Benedict,  Esq.,  of  the  New  YorJc  bar. 
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Thb  New  York.* 

Babbett  et  al,  v.  The  New  Yobk, 

Humphreys  et  al.  v.  Same. 

{DUtHci  Court,  E,  D.  yew  York.    April  9, 1888.) 

Salyaob— Vessbl  at  Dock— Fibb— Compensation. 

The  steam-ship  New  York,  loaded  with  cotton  and  other  goods,  lay  on  the 
upper  side  of  the  Morgan  Line  pier,  on  the  occasion  of  the  breaking  oat  of  fire 
on  that  pier  in  February,  1887.  The  fire  spread  along  the  pier  with  remarka- 
ble rapidity,  and  threatened  the  New  York,  which  had  no  steam  up,  and  could 
not  get  away  by  her  own  motive  power.  The  tug  Jason,  which  was  near  the 
slip  when  the  nre  broke  out,  and  the  tug  Goodwin,  which  had  laid  up  for  the 
night  in  the  slip,  took  hold  of  the  New  York,  and  towed  her  out  into  the 
stream,  accomplishing  the  service  in  about  an  hour.  The  New  York  was  en- 
tirely unharmed.  Other  tugs  which  might  have  performed  the  service  were 
in  the  vicinity  when  the  fire  broke  out.  The  value  of  the  New  York  and 
cargo  was  some  9488,000.  JSeld,  that  each  tug  should  be  awarded  92>000  as 
salvage. 

In  Admiralty.     Libel  for  salvage. 
Wing,  Shoudy  &  PvJbnam,  for  Barrett  and  others. 
Carpenter  &  Mosher^  for  Humphreys  and  others. 
Cha^.  H.  Tweed  and  JR.  D.  Benedict^  for  the  New  York. 

Benedict,  J.  This  is  one  of  several  actions  for  salvage  instituted  in 
this  court  to  recover  for  services  rendered  on  the  occasion  of  the  disas- 
trous fire  that  occurred  at  the  pier  of  the  Morgan  Line  of  steamers  in 
the  North  river,  on  the  28th  day  of  February,  18.87.  The  fire  seems  to 
have  broken  out  on  a  lighter  lying  at  the  end  of  pier  37.  On  the  south 
side  of  that  pier  lay  the  steamer  Lone  Star;  on  the  north  side  of  that 
pier  lay  the  vessel  here  proceeded  against,  the  steamer  New  York,  with 
a  full  cargo  on  board,  consisting  of  cotton,  wine,  and  other  goods.  When 
the  fire  broke  out  a  strong  wind  was  blowing  from  the  north-west,  in  fact, 
a  gale.  Pier  37  was  covered  by  a  shed,  the  front  doors  of  which  were 
open,  and  which  was  full  of  cotton,  piled  20  feet  high.  The  consequence 
was  that  the  fire,  fanned  by  the  gale,  spread  with  great  rapidity  up  the 
pier,  so  that  not  only  the  cotton  in  the  shed,  but  also  the  shed,  the  pier, 
and  the  Lone  Star  herself  were  consumed.  The  fire  came  so  fast  as  to 
drive  the  firemen  off  the  pier,  and  compel  them  to  take  refuge  on  a  tug. 
According  to  one  witness,  it  came  up  the  pier  towards  the  New  York 
nearly  as  fast  as  a  man  could  walk.  When  the  fire  broke  out  the  steam* 
tug  Jason,  seeing  it,  at  once  turned  back  from  her  course,  and  pushed 
into  the  slip  for  the  purpose  of  towing  the  New  York  away  from  the 
burning  pier.  The  master  of  the  steam-ship  hailed  her,  as  she  came 
near,  to  take  a  line  from  the  steamer,  which  was  promptly  done.  The 
Goodwin,  a  more  powerful  tug,  had  laid  up  for  the  night  in  that  alip, 

>  Reported  by  Edward  Q.  Benedict,  Bsq.,  of  the  New  York  bar. 
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and  when  her  engineer  came  down  to  her  at  6  o'clock  in  the  mornuig  the 
fire  was  then  burning.  The  master  of  the  tug  was  not  there.  The  en- 
gineer of  the  Goodwin  at  once  took  charge  of  her,  put  the  fireman  in 
charge  of  the  engine,  cast  off  the  lines,  and  moved  up  the  slip  to  the  re- 
lief of  the  New  York.  As  she  passed  up  the  slip  she  met  the  Jason  com- 
ing in.  When  the  Jason  took  a  line  from  the  New  York,  the  Goodwin 
swung  around  and  took  a  line  from  the  Jason,  and  both  these  tugs  in 
this  way  quickly  towed  the  New  York  out  of  the  slip  to  a  place  of  safety 
in  Hoboken.  The  service  was  performed  so  promptly  that  the  steamer 
sustained  no  damage  whatever.  Neither  of  these  tugs  would  have  been 
able  to  tow  the  New  York  alone  under  the  circumstances.  At  the  time 
these  two  tugs  towed  the  New  York  out  of  the  slip,  the  lighter  Hope, 
loaded  with  cotton,  and  on  fire,  was  crossing  the  slip,  scattering  sparks 
plentifully.  The  tugs,  however,  escaped  injury  from  her,  except,  per- 
haps, a  slight  scorching.  When  the  tugs  struck  the  tide  the  Jason  took 
a  list  to  port,  and  the  ship  moving  out  came  against  her,  so  that  for  a 
moment  she  was  in  peril  of  being  capsized.  This  peril  was  also  escaped 
without  injury.  For  the  services  so  rendered  each  of  the  tugs  mentioned 
claims  salvage  compensation.  That  they  are  entitled  to  salvage  is  not 
disputed,  but  a  great  difference  exists  as  to  the  sum  proper  to  be  awarded. 
This  difference  seems  to  arise  from  a  difference  in  the  estimation  of  the 
peril  to  which  the  steamer  was  exposed.  There  is  no  disputing  that 
where  the  steamer  lay  she  was  in  danger  of  being  destroyed  by  fire. 
Neither  is  there  any  room  for  doubt  that  her  only  way  of  escape  from 
destruction  by  fire  was  by  being  removed  from  the  burning  pier.  The 
fire  department  could  do  nothing.  The  firemen  .were  driven  from  the 
pier  by  the  fire.  The  steamer  could  not  be  saved  by  water.  She  had 
no  steam-power.  Her  removal  from  the  pier  by  tugs  was  the  neces- 
sity of  the  occasion.  The  master  of  the  steamer  has  endeavored  to  make 
it  appear  that,  if  he  had  failed  to  obtain  tugs,  he  could  have  warped 
the  steamer  to  a  place  of  safety.  I  do  not  doubt  that  if  he  could  have 
warped  the  steamer  across  the  slip  he  would  have  done  so  in  the  absence 
of  tugs,  but  the  evidence  satisfies  me  that  the  steamer  could  not  have 
been  warped  away  from  the  pier  in  time.  No  boat  was  present  ready  to 
run  a  line  to  the  opposite  pier.  It  was  impossible  for  a  man  to  carry  a 
line  around  by  the  bulk-head,  and  I  conceive  it  to  be  certain  that  steam- 
tugs  were  the  only  instruments  by  which  it  was  possible  for  the  steamer 
to  be  saved. 

A  more  serious  question  of  fact,  and  one  which  must  largely  affect  the 
amount  of  the  award,  is  whether  the  two  tugs  that  saved  the  steamer 
were  the  only  tugs  present  able  and  willing  to  render  the  service.  On 
the  part  of  the  libelants  the  contention  is  that,  when  the  Jason  arrived 
on  the  ground,  there  were  tugs  about  the  mouth  of  the  slip,  but  none  of 
these  dared  to  go  into  the  slip.  It  is  therefore  insisted  that  but  for  the 
services  rendered  by  these  two  tugs  that  did  dare,  the  steamer  would 
certainly  have  been  destroyed.  The  evidence  no  doubt  proves  that  other 
tugs  arrived  off  the  slip  before  the  Jason  did,  and  that  no  tugs  save  the 
Jason  and  the  Groodwin  went  to  the  aid  of  the  steamer.     But  the  evi- 
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dence  also  proves  that  neither  the  Jason  nor  the  Ooodwin  incur.*6d  any 
serious  danger  in  goin^  to  the  aid  of  the  steamer.  It  therefore  seems 
reasonable  to  attribute  the  failure  of  other  tugs  to  go  into  the  slip  to  some 
other  cause  than  fear  of  danger^  In  the  absence  of  any  danger  in  the 
undertaking,  it  may  be  properly  inferred  that  if  the  Jason  and  the  Grood- 
win  had  not  gone  to  the  assistance  of  the  steamer  when  they  did,  other 
tugs  then  at  the  mouth  of  the  slip  would  have  done  so.  The  importance 
of  the  &ct  of  the  presence  of  other  tugs  able  to  render  assistance  to  vest- 
sels  in  danger  of  burning  at  the  piers,  in  determining  the  extent  of  the 
peril,  is  pointed  out  in  the  case  of  !Z^«  Indianaj  22  Fed.  Rep.  925.  Of 
course,  the  degree  of  importance  to  be  attached  to  that  fact  must  vary 
with  the  circumstances.  It  is  of  less  importance  in  this  case  than  in 
some,  because  in  this  case  the  fury  of  the  fire,  and  the  rapidity  of  its 
approach,  made  the  question  of  securing  the  relief  by  tugs  one  of  min- 
utes. Not  Only  was  it  necessary  that  tugs  should  get  a  line  to  the 
steamer,  but  that  this  should  be  done  in  time  to  enable  the  fasts  which 
held  the  steamer  to  the  pier  to  be  cast  off  by  those  on  board  before  they 
were  driven  ashore  by  the  flames,  as  they  were  certain  to  be,  unless  the 
vessel  was  immediately  removed.  Delay  would  have  kept  the  steamer 
at  the  pier,  and  there  she  would  have  been  for  the  most  part  destroyed. 
Such  was  the  fate  of  the  steamer  Lone  Star,  on  the  other  side  of  the  pier. 
The  New  York  was  not  in  as  immediate  danger  as  the  Lone  Star,  be- 
cause the  Lone  Star  was  near  the  place  where  the  fire  broke  out,  and  the 
wind  blew  the  flames  more  directly  upon  her.  Still,  the  position  of  the 
New  York,  conceded  by  the  claimants  to  be  one  of  serious  peril ,  was,  in  my 
opinion,  one  of  very  great  peril ;  but  it  was  not  one  where  destruction  would 
certainly  have  resulted  from  the  absence  of  the  libelant  tugs,  for  the  reason 
that  there  was  a  chance  of  her  being  relieved  by  the  other  tugs  then  at 
the  mouth  of  the  slip.  One  of  these  tugs  did  go  in,  and  tow  out  ahead 
of  the  New  York  the  lighter  that  lay  at  the  pier  between  the  New  York 
and  the  end  of  the  pier.  Owing  to  the  need  of  dispatch,  the  presence 
of  these  two  tugs  contributed  in  a  large  degree  to  save  the  steamer  un- 
hurt, but  I  am  unable  to  find  as  a  &ct  that  if  they  had  been  absent  the 
steamer  would  have  burned.  This  conclusion  in  regard  to  the  peril  from 
which  the  steamer  was  rescued  by  these  tugs,  of  course,  goes  to  reduce 
the  amount  of  salvage  proper  to  be  awarded  for  their  services. 

Of  the  cases  cited  by  the  claimants  in  support  of  their  contention  that 
$1,000  is  a  suflScient  reward  for  both  these  tugs,  it  is  suflScient  to  notice 
the  case  of  2%«  OaUegOj  80  Fed.  Rep.  271.  That  is  a  case  where  the  same 
owners  who  are  claimants  here  were  there  the  salvors,  and  were  awarded 
by  this  court  the  sum  of  $25,000  for  taking  the  Gallego  into  Havana. 
That  case  does  not  seem  to  me  authority  in  support  of  an  award  of  $1 ,000 
in  a  case  like  this.  One  important  difference  between  the  two  cases  is  the 
extent  of  the  periL  The  fierce  flames  on  the  pier,  approaching  the  New 
York  nearly  as  fast  as  a  man  could  walk,  have  no  parallel  in  the  case  of 
the  Gallego.  The  Gallego,  if  not  fallen  in  with,  would  in  all  human 
probability  have  been  lost;  but  she  had  a  reasonable  chance  of  being 
fellen  in  with.     The  chance  open  to  the  New  York  was  for  a  few  mo- 
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meais  only.  In  tliose  few  momenta  fortunately  these  two  taf;8  appeared, 
and  by  their  exertions  property  valued  at  ♦483,000  was  saved  from  the 
danger  of  substantial  and  immediate  destruction.  The  libelants  in  sup^ 
port  of  their  contention  that  4  per  cent,  or  $17,820  should  be  awarded, 
cite  the  case  of  Uie  Tees^  1  Lush.  505,  where  £1,000  was  awarded  to  a 
tug  for  hauling  a  burning  vessel  valued  at  £12,350  out  of  a  dock  into 
the  river,  and  to  a  place  of  safety,  at  some  risk  of  life.  But  the  report 
of  the  case  of  The  Tee$  is  too  meager  to  entitle  it  to  be  cited  as  authority 
for  awarding  (17>820  in  this  case.  The  extent  of  daring  displayed  in 
the  case  of  The  Teea  is  not  stated,  nor  can  the  extent  of  the  peril  be  as- 
certained from  the  report.  Indeed,  cases  of  salvage  can  be  seldom  com- 
pared with  advantage.  It  is  the  aim  of  this  court,  in  all  cases  of  saving 
vessels  from  fire  at  Uie  piers,  to  give  such  rewards  as  will  insure  on  such 
occasions  the  most  prompt,  energetic,  and  daring  effort  of  those  who 
have  it  in  their  power  to  furnish  aid  and  succor.  With  that  in  view, 
taking  into  consideration  the  ordinary  character  of  the  services  rendered 
by  the  tugs,  and  the  short  time  occupied;  considering  also  the  prompt* 
ness  displayed,  and  the  success  attained;  and  mindful  of  the  large  value 
of  the  property  saved,  and  the  extent  of  the  peril  to  which  it  was  ex- 
posed; and  observing  that,  although  the  sum  earned  by  those  tugs  by 
this  hour's  labor  will  be  very  many  times  greater  than  the  sum  they 
would  have  charged  for  the  same  labor  rendered  in  ordinary  towing, 
their  services  saved  the  owners  of  the  steamer  from  what  might  other- 
wise have  been  a  very  large  loss,  I  award  to  each  of  the  tugs  the  sum 
of»2,000. 


Thb  ANQELHins  Andebson.' 
Boss  et  al.  v.  Thb  Angklins  Andbbsoh. 

Same  v.  Bales  of  Cotton. 
(DilIrM  Court,  B.  D.  Nem  York.    AprU  7, 188d.) 

BAI^TACrB— ABANDONMBlfT  OT  SSBVtOE— LOSS  OT  ClAIM. 

On  the  occation  of  the  flre  at  the  Morgan  Line  pier,  IJfew  York,  fn  Febm* 
ary,  1887,  two  tun  took  hold  of  the  lighter  Anffelina  Anderson,  whic)i  ha4 
been  lying  near  the  pier,  loaded  with  cotton,  ana  which  had  taken  fire.  The 
tugs  took  the  lighter  as  far  as  the  mouth  of  the  slip,  where  in  some  way  she 
got  adrift  from  them.  The  tugs  paid  no  further  attention  to  her,  but  devoted 
their  whole  attention  to  the  burning  steam-ship  Lone  Star.  The  lighter 
drifted  into  the  slip  above,  where  the  nre  department  played  water  upon  her, 
and  other  tugs  took  her  to  Hoboken,  where  the  flre  was  finally  extinguished. 
HM,  that  the  tugs  lost  all  right  to  claim  salvage  compensation  bv  abandoning 
the  lighter  when  the  hawser  parted,  thereby  leaving  her  to  drift  into  a  posi- 
tion of  greater  peril  than  she  was  in  at  the  place  whence  she  was  taken. 
Samb— Failubb. 

Success  is  a  necessary  element  in  a  claim  for  salvage. 

^Reported  by  Edward  O.  Benedict,  Esq.,  of  the  New  York  bar. 
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In  Admiralty.  Lfbds  ifor  salvage.  There  were  two  separate  suits: 
one  against  the  lighter,  and  the  other  against  the  cotton  which  composed 
her  cargo  at  the  time  of  the  fire. 

Beyiedicty  Taft  &  Benedicty  for  libelants. 

Julian  B.  Shope^  for  claimants. 

Benedict,  J.  These  are  actions  to  recover  of  the  Kghter  Angeline  An- 
derson and  her  cargo  of  cotton  a  salvage  compensation  for  the  services  of 
the  tugs  Margaret  Sandford  and  the  Harry  Roussel,  in  towing  the  An- 
geline Anderson,  on  the  occasion  of  the  fire  which  occurred  in  the  month 
of  February,  1887,  when  the  pier  of  the  Morgan  Line  was  burned.  It 
is  sufficient,  without  stating  particularly  the  services  performed  by  these 
two  tugs  in  getting  the  lighter  to  the  mouth  of  the  place  where  she  was 
when  she  caught  on  fire,  to  say  that  there  is  no  disputing  the  fact  that, 
after  the  lighter  had  reached  the  mouth  of  the  slip,  she  in  some  way  got 
adrift  from  the  tugs;  that  after  the  parting  of  the  hawser  to  the  lighter 
the  tugs  devoted  all  their  attention  to  the  steamer  Lone  Star,  and  paid 
no  further  attention  to  the  lighter,  which  thereafter  drifted  into  the  slip 
above.  There  the  fire  department  played  water  upon  her  for  some  time, 
and  the  tug-boats  Indian  and  Excelsior  came  and  took  her  to  Hoboken, 
where  these  two  last-mentioned  tug-boats,  with  their  crews,  and  with 
100  men  from  on  shore,  and  a  barge,  were  occupied  until  the  following 
night  in  extinguishing  the  fire.  Whatever  may  have  been  the  value  of 
the  services  of  the  libelant  in  connection  with  this  lighter,  they,  in  my 
opinion,  lost  all  right,  to  claim  salvage  compensation  therefor  by  aban- 
doning the  lighter  when  the  hawser  parted,  thereby  leaving  her  adrift 
in  a  position  of  greater  peril  than  she  was  in  at  the  place  from  where  she 
was  taken.  The  only  excuse  made  in  behalf  of  the  tugs  is  that  it  was 
no  fault  of  theirs  that  the  hawser  to  the  lighter  parted;  and  that,  having 
the  steam-ship  Lone  Star  in  tow  at  the  same  time,  they  were  justified, 
by  the  necessity  of  caring  for  the  steam-ship,  in  leaving  the  lighter  to 
be  cared  for  by  the  other  tugs.  But  although  it  may  have  been  no  fault 
on  the  part  of  the  tugs  that  the  hawser  to  the  lighter  parted,  it  was  their 
misfortune,  for  it  severed  completely  the  connection  between  them  and 
the  lighter,  and  left  the  lighter  to  depend  upon  other  and  different  sal- 
vors for  safety.  Success  is  a  necessary  element  in  a  claim  for  salvage* 
In  this  case  the  two  tugs  wholly  fiiiled  of  success,  and  for  that  reason 
they  are  not  entitled  to  a  salvage  reward.  Let  the  libel  be  dismissed, 
with  costs. 
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Thb  Edith. 

iDU(net  ChurU  S.  D.  Georgia,  B.  D.    March  U,  1868.) 
Bbahbv— Waobs— Ekfobcbmbnt  in  Admzraltt^-Ybssbl  ih  Custody  of  Statb 

OOUBT. 

The  district  court  will  refuse  a  motion  to  dismiss  a  libel  on  a  boat  for  sea- 
men's  waffes.  based  upon  the  ground  that  the  boat  is  in  the  custody  of  a  state 
court  under  a  former  levy,  where  it  appears  that  such  levy  was  upon  a  half 
interest  only;  but  will  sta^  proceedings  until  the  termination  of  litigation  in 
the  state  court,  and  will  give  notice  at  the  sheriffs  sale  of  the  libelants'  claim 
for  wages. 

In  Admiralty.     On  motion  to  dismiss  levy. 
Du  Bignon  &  Fhmer^  for  the  motion. 
Ikmc  Bedcett^  contra. 

Speeb,  J.  The  steam-boat  Edith  was  levied  on  by  the  sheriff  of  the 
state  court  for  a  debt  against  a  part  owner.  She  was  sold,  and  the  one- 
half  interest  of  the  debtor  bought  by  Frazier.  Subsequently,  she  was 
again  levied  upon  under  an  execution  for  costs  against  tiie  original  own- 
ers, but  Frazier's  interest  was  not  levied  on.  The  marshal  thereafter, 
with  a  proceeding  in  this  court  for  wages  of  the  seamen,  levied  upon  the 
entire  boat,  tackle,  apparel^  etc.  The  motion  is  to  dismiss  this  levy, 
upon  the  ground  that  the  boat  was  in  the  custody  of  the  officers  of  the 
state  court. 

The  question  whether  a  lien  for  seamen's  wages  may  be  enforced  in 
the  admiralty  court  against  a  vessel  notwithstanding  she  may  be  under 
arrest  in  the  state  court,  if  an  open  question,  has  been,  upon  principle 
and  authority,  answered  in  the  affirmative.  It  is  true,  however,  that  a 
majority  of  the  supreme  court  of  the  United  States  have  held  otherwise. 
Taylor  v.  Carryl^  20  How.  583;  2  Pars.  Mar.  Law,  522,  and  authorities 
cited.  It  will  be  profitable  to  the  student  of  admiralty  law  to  read  the 
citations  upon  the  topic,  made  by  this  copious  and  lucid  text  writer. 
But  in  this  case  there  is  a  one-half  interest  to  which  the  lien  of  the  state 
judgment  does  not  attach;  nevertheless,  the  entire  vessel  is  in  the  hands 
of  the  sheriff.  Now,  the  elastic  powers  of  admiralty  will  enable  this 
court  to  respect  the  prior  seizure  by  the  state  officials,  and,  at  the  same 
time,  protect  the  seamen's  demands  for  wages.  With  this  two-fold  pur- 
pose in  vie^,  it  is  ordered  that  the  motion  to  dismiss  the  levy  be  refused 
and  overruled,  but  that  the  marshal  will  proceed  no  further  therewith 
until  the  termination  of  the  litigation  in  the  state  court.  Ordered  fur- 
ther that  the  marshal  give  notice  to  all  purchasers  at  the  sheriff's  sale 
that  the  steam-boat  Edith  will  be  subject  to  the  libelants'  claim  for  wages, 
so  soon  as  the  jurisdiction  of  this  court  can  ,be  made  effective,  and  that 
all  proceedings  in  this  cause  be  staid  until  the  further  order  of  the  court. 
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HowABD  d  d.  9.  TfiK  Rose  A!n>  Caboo.* 
(iHttriet  Q9wri,  B.  D.  Jnn»  For*.    April  7, 1888.) 

flALTAOe— COVFBmATIOK— TBITDBIt—OOSTt. 

Where  the  tug-hoat  M.  took  the  barge  R.  into  the  stream  on  the  QettUiton  of 
the  breaking  out  of  a  fire  on  the  Morgan  Line  pier  in  February,  1887,  and 
thereafter  the  claimant  of  the  barge  made  a  tender  of  |70  in  payment  of  fuch 
•aWage  •errice,  which  tender  was  refnaed,  and  this  anil  began,  it  was  held 
that  such  tender  was  sufficient,  and  should  ha^  bean  aeoepted.  and  that  the 
tug  should  not  recover  the  taxable  costs  which  had  acerued  since  the  QUngof 
the  answer. 

In  Admiralty.     Libel  for  salvage. 
Akxander  &  Ash^  for  libelants. 
Julian  B.  Shope^  for  claimants 

Bbnedict,  J.  This  is  an  action  against  a  cargo  of  cotton  on  1)oard  the 
lighter  Rose,  to  reoover  salvage  compensation  for  thQ  servioss  oi  the  tug 
Egbert  Myers  in  towing  the  lighter  Rose  and  her  cargo  out  of  the  slip 
between  piers  87  and  88  on  the  occasion  of  the  Qre  on  the  morning  of 
February  28,  1887,  which  destroyed  pier  37.  llie  daimanta,  in  their 
answer,  made  a  tender  of  $70.  This  tender,  in  my  opinion,  was  suffi* 
dent,  and  ought  to  have  been  accepted «  Let  a  decree  be  entered  in  favor 
of  the  libdants  for  the  sum  of  $70,  less  the  amount  of  tawUe  costs  whidi 
have  accrued  since  the  filing  of  the  answer. 

>Beported  1^  Uwwd  a.  B«iedl0S  Bsq,,  of  the  Ifew  York  bab 


End  of  Volume  34. 
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